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NOMINAL TABLE 


“Anand Vardhan Chandel v. University of Delhi 


(Dec) 308 
Bhagat, S. S. v. N.S. Ahluwalia (Jan) 14 
Bharat Bhushan v. Ved Prakash {Sep) 199 
Bharat Singh v. Firm Sheo Perhad Giani Ram 

(June) 122 
Century Traders v, Roshan Lal Duggar & Co, 

(Oct) 250 


Gkandu Lal v. Municipal Corporation of Delhi 
(July) 174 (FB) 
Darshan Singh Kochhar v. S. Jaswant Singh 
ochhar (Dec) 304 
Faridabad Cold Storage & Allied Industry v. 
Official Liquidator of Ammonia Supplies Cor- 
poration (P.) Ltd., Delhi (July) 158 (FB) 
Feuja Singh, S. v. Kuldip Singh (Nov) 276 
forasol, M/s. v. Oit and Natural Gas Commission. 
Dehra Dun (Mar) 85 
Gaaga Ram v. Mohd. Usman (May) 107 (FB) 
Girdhari Lal Gupta v. K. Gian Chand ee & Co. 
(Tuly) 146 (FB) 
Gopal Dass v. State (June) 188 (FB) 
Surbaksh Singh v. Delhi State Industrial Deve- 
lopment Corporation ~ (Nov) 262 
jagdish v. Har Sarup (Qct) 233 
Faimal Singh Makin v. Official Liquidator of 
Majestic Financiers (P) Ltd. (July) 169 (FB) 
Kenta Devi v. Shri Surinder Kumar (Dec) 318 
Kanwaljit Singh v. State Transport Appellat 
Tribunal, Delhi sai ee 81 
Kanwal Kishore Chopra v. O, P. Diwedi 
{Mar} 53 
ehar Singh v. M/s, Raghunandan Saran Ashok 
Saran ` (Oct) 236 
Khanna, B, K, v. K. N. Khanna (Mar) 48 


Lok Kalyan Samity v. Municipal Corporation of 
Delhi (Aug) 189 (FB) 

Séahant Purushottam Dass v, Har Narain 
(June) 114 (FB) 


_ Man Singh, Dr. In the matter of 


(Nov) 274 
M/s. Model Press (P.) Ltd. v. Delhi Municipal 
Corporation (Mar) 44 


Mohan Lal Goela v, Siri Krishan (Apr) 92 
Om Prakash Narang v. Smt, Prabha Naraaz 
(Oat) 249 


Prabhu Dayal Laxmi Narain v. Union of aes 
R. C. Abrol & Co. (Pyt.) Ltd,.v. A. R. Chadha 

& Co, (July) 167 (FB) 
Raghbir Singh v, Budh Singh (Apr) 88 
Raj Parkash v. Mangat Ram Choudhary (Jan) 1 


Raj Prakash Varshney v. Addl, District Ma 
trate, New Delhi (Feb) IT 


Ramanujam, R. v. Ajit Singh Thukral (Nov) 284 
Ram Plari v. Union of India (June) 129 (FB) 


Sham Lal v. Interads Advertising (P) Ltd. 
(Nov) 278 


Shanker Housing Corporation v. Smt. Mohan Devi 
anker ng (Oct) S55 


Shri Ram Rattan Bhartia v. Food Corporation of 
India (Aug) 183 (FB) 


Sudarshan Talkies (Delhi) Pvt. Ltd. v. Chief 


Controlling R Authority, Delhi 
ontrolling Revenue ty Gale) 162 (FB) 


Sudarshan Talkies (Delhi) Pvt. Ltd. v. The Col 
lector of Stamps, New Delhi (May) 112 (SB} 


Swaraj Garg v. Garg, K. M. (Deo) 208 
Tandon, C. L, v. Prem Pal Singh Rawat 


(Sep) 221i 
Tara Chand v. Ganga Ram (Mar) 58 
Trikhe Ram Ved Prakesh, M/s. v. Union oe Ta 


Udham Badwani v. Union Public Service Comais- 
sion, New Delhi (Apr) 68 (FR) 


SUBJECT INDEX 


Gpbitration Act (10 of 1940), S. 2 (c)—See 
ibid, S. 41 l ~ (Aug) 183 CRB) 
-—-Ss, 41 and 2 (c)}— Proceedings under 
the Act — Jurisdiction as to — Nature. 
1973 Rajdhani L R 408, Overruled. 

(Aug) 183 (EB) 
Sharitable and Religious Trusts Act (414 of 
4920), Ss. 7, 12—Public Charitable Trust 
aen Appeal aginst advice givea by Court 
im petition uader S, 7——Not maintainable 
as barred by S. 12 (Nov) 274 
——S,. 12—See ibid, S. 7 (Nov) 274 


Oivil Prosedure Code (8 of 1908), S. 7—See . 


Houses and Rents — Delhi Rent Control 
A ct 59 of (1958), S, 15 (1) (Oct) 236 


Civil P. C, (contd.) 
—5. 10 — Conditions for applicability 
of section (Sep) 221A 


—~——S, 10— Application for stay of suit — 
If can be entertained before filing of 
written statement (Sep) 221B 


—S, 10—'Previously instituted suit’ — 
Patna suit and Delhi suit fled on same 
date — Plaint in Delhi suit got amended 
by addition of date defendants and-repre 
sented on 4.8.1975—-Delhi suit as far as 
added defendants were concerned should 


be treated as filed on 4.8.1975 (Sep) 2210 
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Civil P. 0. (contd.,) 


=S, 10—Matter in issue must substan. : 


tially be same—Whether matters in issue 
are directly and substantially same—Test 
to determine (Sep) 221D 
——5S, 10—Same parties (Sep) 221E 


——§s.10 and 151—Court has inherent 
power to stay suit where S. 10 does not 
strictly apply for ends of justice 

(Sep) 221F 
——S. 11—Principle of Res judicata—Ap-. 
plieability — Principle applies only to 
'snits’—Proceedings for eviction and pos. 
session before Controller—Not a suit— 
Res judicata would not apply (Dec) 318A 


——- S, 1i—'Finality of decision’—Essen- 
tial for application of principles of Hes 
judicata (Dec) 318B 
— S, 20 (a) (b) — See Arbitration Act 
(1940), S. 41 (Aug) 183 (RB) 
—— S, 47 — Dispute as to amount due 
under decree-—Decree mentioning amount 
due to decree.holder in French Francs — 
Judgment.debtor disputing date of con- 
version and rate of exchange (Mar) 35 


——S, 92—Procedure — Opportunity of 
hearing to the parties—Not essential. AIR 
1956 Pepsu 65, Dissented from (Jan) 14A 


æ- 5, 92—Sanction of Advocate Gene- 
‘ral—Issue of notice to applicants before 
‘granting sanction—Noi obligatory 
(Jap) 14B 
—-— 5S, 105—See Houses and Rents—Delhi 
Rent Control Act (59 of 1958), S, 15 (1) 
(Oct) 236 
—— S, 115—Jurisdiction of High Court 
under—-Extent of (May) 107B (EB) 
>., 115 — Revision — Lower Court 
neither acting illegally nor with material 
trregularity—No interference. 


! =—_—9, 151—See 

fa} Ibid, S. 10 (Sep) 221F 
2) Ibid, O. 39, R. 2 (Nav) 270 
— 0O, 1, R. 9 — Non.joinder — Suit for 
ession by co.owner landlord against 
eirs of statutory tenant — Suit cannot 
be thrown out on account cf non-im. 
pleading of other co.owners (Apr) 92A 
——-O, 1, R. 8—Non-joinder — Plea that 
suit is bad for non-joinder of other plain. 
tiffs—Plea should be raised at earliest op- 
portunity (Apr) 92B 
——0O. 6, R. 2—Construction of pleadings 
—— Duty of Court (June) 114A (KB) 
— O, 6, R. 17—-See also Specific Relief 

Act (47 of 1963), S. 40 (2) Proviso . 
(Oct) 283B 


(July) 174G (FB). 


- Act (1 of 1894), S. 18 


Olvil P, O. (contd.) l 
O. 6, R, 17—Amendment of the plain 


Salenta 


'—Words ''atany stage of the proceedings” 


occurring in QO. 6, R, 17 and S. 40 (2) 
Proviso, Specific Relief Act — Includes 
amendment at appellate stage 
=- (Oct) 2884 
—— O, 6, R. 17—Amendment necessitated 
by subsequent events—Suit for accounts 
of partnership—Relief of dissolution of 
partnership allowed to be added 
(Dee) 304 
———O,7, R. 7 — Subsequent events — 
Court has power to take notice of them 
and mould relief according to changed 
circumstances (Apr) 922 


——QO,9.R. 9 — See Land Acquisition. 
Act (1894), S. 18 (June) 129B (EB} 


———QO, 21, Rr. 58 and 63 — Application 
under O. 31, R. 58 dismissed — No suit 
filed — Subsequent application filed alse 
dismissed — Suit under R. 63 — Limita- 
tion (June) 122A 
——Q, 21, R. 63 — See Ibid, O. 2], R. 58 

(June). 122A. 


` —O, 21, R.95 — Scope and applicabi- 


lity — Execution proceedings by auction- 
purchaser jor actual possession against 
tenants inducted by mortgagee decree- 


holder — R. 95 does not apply (Mar) 58A 


——0O, 22, R. 8 — See Land Acquisition 
Act (1894), S. 18 (June) 1294. 


——-O, 22, R. 9 — See Land Acquisition 
(June) 129A. 


-—-O, 80, R. L — See also 
(1) Partnership Act (9 of 1932), S. 4 
(Oct) 2554. 
(2) Partnership Act (9 of 1932), S. 6% 
(1) (2) (Oct) 255C. 
——-O, 30, R. 2 — See Partnership Act (& 
of 1932), >. 69 (1), (2) (Oct) 255C 


—— O, 82, R. 15 — Scope— Court cannot 
proceed with suit etc. without first com- 
plying with R. 15 — Prior adjudication 
regarding state of mind not necessary 
(Mar) 46 
—— Q. 39, R. 1 — Temporary injunction 
~-Grant of —Principles—Revocation of 
license — Temporary injunction es 
dispossession if can be claimed by licen. 
see (July) 174F GB}. 
——-O, 39, R.2, S. 151 — Unregistered 
trade mark — Application for interim 
injunction against defendants roe 
them from manufacturing, marking an 
selling goods with alleged trade mark — 
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Civil P. O. (contd.) 

Plaintiff establishing prior use of trade 

mark — Right to interim injunction held 

established (Nav) 270 

~ O, 39, R, 3 — Ex parte injunction— 
cumstances not fustifying ex parte 

injunction (Mar) 44 


——— O, 47, R, 1 — Review application m 
Can be filed by party to lis— Third party 
cannot prefer (June) 122B 


Companies Act (4 of 1996), S. 75 (2)— 
Allotment of shares— Contract not havin 
been reduced to writing particulars file 
with Registrar — Stamp duty payable 

(July) 162B (EB) 
=S, 446 (2) (b) — ‘Any claim’— Mean- 
ing of — Claim under, by Official Liqui- 
dator for certain sum — Whether subject 
to limitation under Limitation Act 

(July) 158A (RB) 


J 
—Ss, 448 (2) (bì, 543) 458A — Claim 


petition — Limitation — Governed by 
Art. 187 of Limitation Act 
(July) 167 (RB) 
=Ù, 446 (2) (a) and (b) — Winding up 
of company— Recovery by Offcial Liqui- 
dator of money due to company —Petition 
uncer Section 446 (2) (b) is competent 
and he need rot file suit under S. 446 
(2) (a). AIR 1967 Mys 190, Dissented from 
(July} 169 CRB) 
——S, 458-A — See Ibid, S. 446 (2) (b) 


(July) 167 (RB) 


9. 543 — See Ibid, S. 448 (2) (b) 
| (July) 167 (RB) 


Gonstitution of India, Art. 14—See Hindu 
Law — Marriage (Dec) 296A 
——~ Arts. 19 (1), 21 and 41 — Right to 
education — If fundamental right — If 
includes right to participate in activities 
of student’s Union (Dec) 308A 


~—~« Att, 21 — See Ibid, Art. 19 (1) 

: (Dec) 308A 
———- Art, 22 (5) —- See Public Safety — 
Maintenance of Internal Security Act 
{1971), S. 3 (Feb) 17D 


= Art, 41 — See Ibid, Art. 19 (1)° 
(Dec) 308A 
——Art, 141— Law declared by Supreme 
Court on question not before that Court 
—Not binding 


omen Art, 141—Precedents—Su preme Court 
not bound by its previous decisions — A 
larger bench can overrule previous deci. 
sions if it finds them wrong or unjust 
(Apr) 92G 
~— Art, 226—Habeas corpus — Proceed. 
ings for — Parties — Persons alleged to 


(Mar) 58C. 


Constitution of India (contd.) 

have bad faith or interfered with adminis. 
tration, executive or judicial can be 
impleaded as respondents (Feb) 17A 
—Art, 226 — Against whom writs and 
orders can issue — Delhi State Isdustrial 
Development Corporation — No writ 


: petition is maintainable against ii—Cor. 


poration whether ‘person’, ‘authority’ or 
‘Government’ (Nov) 262 


—— Art, 220 (1) (a) — Right to contest 
election of office-bearers of students’ 
Union —Denial of—Rejection of nomina. 
tion paper held amounted to denial of 
fundamental right — Petition under 
Art, 226 held was maintaineble 

(Dec) 808B 
——Art, 226 — Right to contest election 
of office.bearers of students’ Union — 
Refection of nomination paper by Elec. 
tion Officer — Action held was in execu. 
tive power of State” against which writ 
could lie (Dec) 808C 


Court.fees Act (7 of 1870) 
See under Court-fees and Suits Valua- 


tions, 
COURT-FEES AND SUITS 
VALUATIONS 


-—Oourt.fees Act (T of 1870), S. 7 (iv) (b) 


and Sch. II, Art. 17 — Suit for partition 
and rendition of accounts—Valuation for 
purposes of court.fee — Plaintiff found in 
possession of part of suit property— Held 
he was not enjoined to pay ad valorem > 
court-fee (Nov) 276A 
———5S.7 (iv) {c) — Expression conse- 
quential relief” — Meaning of 
| | (Jun) 114C (#B) 
——8S. 7 (iv) (c) Second Proviso — Appli. 
cabiJity— Part of relief with reference to 
expression ''any property” covered by 
proviso and partly not covered by it— 
Valuation of sunit—How made 
(Jun) 114D CFB) 
——5, 7 (iv) (d) — Suit for injunction if 
can be treated as suit under S, 7 (iv} (d)— 
Test (Jun) 114B (RB) 


— Sch, IJ, Art. 17 — See Court-fees and 
Suits Valuations — Court.Fees Act (7 of 
1870), S. 7 (iv) (b) (Nov) 276A 


Criminal Procedure Oode (2 of 1974), ` 
S, 386 (b)—See Ibid, S, 482 

(Jun) 138 (EB) 
— S$, 897—See Ibid, S, 482 

(Tun) 188 (FB) 
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Orilminal P. C. (4974) (contd,) 

—— S, 427 (1)—See Ibid, S. 482 
(Jun) 138 (EB) 

m= Ss, 482, 427 (1), 388 (b) and 397 — 
Accused already undergoing sentence of 
imprisonment —Subsequent conviction to 
imprisonment — Subsequent sentence if 
can be directed to run concurrently with 
earlier sentence under S$. 482, AIR 1964 
Andh Pra 449 ; AIR 1955 Cal 682; AIR 

1981 Pat 188 end 1974 Cri L J 1897 (All) 
{F B), held not good law in view of AIR 
1960 S C 866 and AIR 1977 SCG 1828; 
1975 Cri L J 498 (Madh Pra) and 1970 Cri 
L J 767 (All), held not good law in view 
of Cri. Appeal No. 2 of 1964, D/- 26-10- 
1964 (SC) (Jun) 138 CFB) 


Dalhi Rent Control Act (69 of 1958) 
See under Houses and Rents, > 


Delhi iam Corporation Act (66 of 
4957) | 
See under Municipalities, 

Delhi University Act (8 of 1922) 
See under Education. 


Delimitation Act (76 of 1972), S., 10 (2)— 
Publicauon of orders of Delimitation 
Commission—Orders are final and cannot 
be called in question in any Court 


(Sep) 199E 


—-——-§, 11 — See Representation of the 
_ People Act (1951), S. 100 (1) (d (iv) 

(Sep) 199F 

ater Act (2 of 1914), S. 2 (7)—See Ibid. 

(Jul) 146 CRB) 

ae 2 (8)—See also Ibid,S.4 (Jan) 1B 


——S, 2(8)—Invention — Whatis . 
(Jan) 1A 
—-—S, 2 (8) — Iovention — Kinds 
: (Jan) 1D 
———§, 2 (8) and (11) — See Ibid, S. 29 


(Jan) 1-1 


———Ss, 4 and 2 (8)—-Patents and Designs 
Rules (1933), R. 33—Whether patent sets 
out inveation— Determination of —- Con. 
struction of specifications—Principles — 
Importance of title (Jan) 1B 
——§. 12 — Grant of patent—Effect 
(jan) 1G 
——S, 28 — See Ibid, §, 29 (Jan) 1H 
——§. 29 — Patents and Designs Rules 
(1983), R; 34—Patent — Claims alleged to 
have been intringed—Reference to speci- 
fications. if necessary (Jan) 1E 
——S, 29 — Action for infringement of 
patent—Onous as to invalidity of patent 
(Jan) 1F 
~——Ss. 29 and 26—Patent — Infringement 
of — Test (Jan) 1H 
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Designs Act (contd.) 
~——Ss, 29, 2 (8) and (11)— Patent relating 
to toy viewer using 35.m.m. medially cut 
positive film having printed pictures — 
Suit for infringement of — Viewer if in- 
vention — Grant of patent if valid 

(Jan) 1-5 
———-5, 77 — Patents and Designs Rules 
(1933), R. 84 — Description of means of 
performing invention — Mode and object 

(Jan) LC 
——~§s, 81.A and 2 (7) — Cancellation of 
registration — Application for — Hi 
Court competent to entertain such appli- 
cation — Determination of—Misc, Petn. 
No. 274 of 1956, D/- 8-7.1957 (Bom), 
Dissented from; ©. O. 2 D of 1988, D/. 
25.11.1966 (Delhi) and AIR 1974 Delhi 
105 Overruled; Order D/- 27-5-1974 
(Delhi) by Avadh Behari, a Reversed . 

(July) 146 (FB) 


Designs ae cane) R. 33—See Designs 


Act (191), S. (Jan) 1B 
—~-R. 34 ~See 
(1) Designs Act (1911),S,29 (Jan) LE 
(2) Designs Act (1911), §.77 (Jan) 1C 
Easements Act (5 of 1882), S. 52— See T. P. 


Act (1882), S. 105 (July) 174A, B (EB} 
——S§, 52 —Licence— Revocation of — 
Licencee cannot claim that he is in 
“settled possession” (July) 174D (KB): 


——§_ 52 — Licence — Revocation of — 


Acceptance of licence fee subsequent to 


revocation — Does not amount to ac. 

quiescence of possession by licences as 

trespasser (July) 174E (FB) 
EDUCATION 


—-Delhi University Act (8 of 1932), 8. 3 
— See Constitution of India, Art. 19 (1) 


(Dec) 808A 
——S, 4 (3) — See Constitution of e 
Art, 226 (Dec):30 


TT 
atest 


Evidenge Act (4 of 1872), Ss. 101.104—-Sese . 
T, P, Act (1882), 8. 113 (Apr) 92D 


——Ss, 101.104 — Suit for partition and 
rendition of accounts — Defendant alleg. 
ing that plaintiff is only a benamidar of 
one-half share in suit property — Onus. 
heavily lies on defendant to prove that 
she is real owner (Nov) 2768 


——S, 114—Withholding of best evidence 
— Presumption (Sep) 189C 


er, > 
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Hindu Law — Marriage — Restitution of 
conjugal rights — Choice of matrimonial 
home — Whether right vests in husband 
only or also in wife — Change in law 
due to modern conditions of life, 1977 
Hindu L R 175 (FB) (Punj), Dissented 
from . (Dec) 296A 


Hindu Marriage Act (28 of. 4958), S. 9 — 
See also Hindu Law — Marriage 

(Dec) 296A 
——§, 9 — Husband’s petition for resti- 
tution of conjugal rights — Ground of 


withdrawal of wife from society of hus- 


band without reasonable excuse — Evi. 
dence and burden of proof —- Failure of 
husband to prove his allegations — Peti. 
tion dismissed. Judgment and Order of 
ee Judge, D/- 2.9.1971 (Delhi), Re. 

(Dec) 2968 
ane 10, Explanation — Desertion — 
Meaning of — Essential conditions to 
constitute matrimonial offence of deser- 
tion | (Oct) 240 
——S, 13 — Divorce — Breakdown of 
cela § as a ground of divorce— Amend. 
ment of Law suggested (Dec) 296C 


HOUSES AND RENTS 


—Doelhi Rent Control Act (89 of 1858), S. 2 
(as amended by Act 18 ot 1976)—‘*Tenant”’ 
— Meaning—Object and «effect of amend. 
ment — Nature of right conferred by it— 
Concept of statutory tenant (Apr) 92E 


—- 5. 2 (as amended by Amending Act 
18 of 1976) — “Tenant”— Definition of 
(Apr) 92F 
——S, 2 (e) — See Ibid, S. 14 (1) {e} 
(Mar) 53B 
-——-S. 4—-See Municipalities — Delhi 
Municipal Corporation Act (1957), S, 121 
(May) 107A (EB) 
——5, 7 (2) — See Municipalities—Delhi 
Municipal Corporation Act (1957), S. 121 
(May) 107A (RB) 
———5, 8 — Service of noticas of increase 
of rent under S. 8 on tenant — Not neces. 
a for landlord to resort to Rent Con. 
troller before he could lawfully claim 
increased rent (Apr) 92K 


—S, 14 — See Ibid, S.50 - (Apr) 92] 


——Ss, 14 (1) (e), 2 (e)—Hirer from Delhi 
Development Authority if an owner land. 
Jord — Claim for eviction by such land. 
lord — Maintainability (Mar) 53B 


——S, 14 (1) (k) — Eviction of ee 
Notice of termination of tenan 
‘Waiver of notice (Nov) 286A 


Houses & Rents — Delhi Rent Control Aot 
(contd.) 
-— 5S, 14 (1) (k) — Eviction of tenant — 
Eviction sought from premises and also 
arage — Garage already taken back by 
ja udlord and separately let out to another 
erson —That fact would not affect land- 
ord’s right of eviction (Nov) 286B 
—~——S, 14 (1) (k) — Landlord taking lease 
of Government lands -- Clause in lease 
that premises built on land should be 
used for purpose of ‘‘residential cottage” 
— Tenant using premises for boarding 
and lodging — No contravention of S., 14 
(1) (k) (Nov) 286C 
—— Ss. 15 (1', 87 (2). 38 and 43 — Order 
of Rent Controller under S. 15 (1) not ap. 
pealed against under S, 38 — Order does 
not get total immunity from challenge 
onder S. 43, 1964-66 Pun LR 586, Dissent. 
ed from; 1970 Ren CR 763 (Delhi) and 
1971.7 Delhi L T 275 and 1972 Ren C R 
168 (Delhi) and S, A. O. No. 131 of 1968, 
D/. 25.8.1972 (Delhi), Overruled 
(Oct) 238 
——S, 25.B — Application of tenant for 
leave to contest eviction ea — Con. 
tents of ar) 58A 
—S,. 37 (2) — See Ibid, S. 15 dy 
(Oct) 238 
—s. 38 — See Ibid, S. 15 (1) (Oct) 236 


——5. 43 — See Ibid, S, 15 (1) - (Oct) 236 


. =——Ss, 50 and 14 — Jurisdiction of Civil 
- Court when barred 


(Apr) 92J 


Insurance Act (4-of 1838), S. 39 (6}—Scope 
and applicability — AIR 1970 Cal 513, 
Dissented from (Nov) 276C 


Interpretation of Statutes — See Munici. 
palities — Delhi Municipal Corporation 
Act (1957), S. 121 (May) 107A (FB) 


——. Courts cannot introduce arbitrary 
conditions or limitation in the statute — 
That must be left to legislation 
(Mar) 58D 
—— Different provisions in the Act — To 
be harmoniously construed so that they 
do not militate against each other 
| (July) 158B (FB) 
~-—— General purpose and policy of statute 
— To be gathered by reading it as a 
whole in the light of circumstances 
which existed when it was passed or of 
the mischief which it must have intend. 
ed to remedy (Apr) 92H 
Land Acquisition Act (1 of 1894), S. 18 — 
Civil P. C, (5 of 1808), O, 22, Rr. 8& 9 — 
Proceedings before Court on reference 


8 Subject znaex, A. I, R, 1978 Delhi 


Land Acquisition Act (contd.) 

application — During their pendency 
claimant dying — O, 22, Rr. 3 & 9 apply 
— Limitation Act applies — ILR (1975) 
1 Delhi 837, Overruled. AIR 1970 Pat 209, 
AIR 1964 Madh Pra 171, AIR 1967 Gui 
118, Digssented from (Jane) 129A (RB) 


mS, 18 — Civil P. C. (5 of 1908), O. 9, 
R. 9—Proceedings before Court on refer- 
ence— Default of appearance of claimant 
— Proceedings can be dismissed — Pro. 
visions of O. 9 apply. Civil Revn. 867 of 
1971, D/- 7-8.1972 (Delhi). Overruled 
(Jun) 120B (FB) 
Limitation Act (9 of 4908), Art. 182, 
` Clause (2) — “Where there has been on 
appeal’ — Meaning — Dismissal of 
appeal for non.prosecution (Apr) 78A 


——Art, 182, Clause (2) — Final order of 
appellate court — Nature of (Apr) 78B 


Limitation Act (86 of 1988), S. 5 — Delay 
—Condonation — Negligence on the part 
of counsel’s clerk and party himself in 
Gling the certified copies of fudgment — 
Delay cannot be condoned (Oct) 233C 
——S, 14 — Exclusion of time — Court 
after finding that value of property as 
determined, exceeded its pecuniary juris. 
diction, returned pleint for presentation 
to proper court — Plaint presented in 
proper court — Held that the time during 


which suit was being prosecuted in the. 


court below should be excluded 

(Apr) 92L 
——Art, 187—See Companies Act (1956), 
S. 446 (2) (b) (July) 1584, (FB); 167 (FB) 


Maintenance of Internal Security Act 

(26 of 1974) . 

See under Public Safety. 
- Motor Vehicles Act (4 of 1989), S, 47 (8)— 
See also lbid, 5, 57 (Apr) 81B 
——S, 47 (3) — Fixation of number of 
permits under — Power of R. T, A. to 
alter it —- Nature (Apr) SIA 
——— Ss. 57, 47 (8) — Applications invited 
for grant of stage carriage permits for 
mini buses — Rejection of application on 
remand on ground that mini buses were 
expensive — Validity (Apr) 81B 


MUNICIPALITIES 


—Dolhi Municipal Corporation Aet (88 of 
4967), S. 96 (as amended by Amendment 
Act 1974) —. Permanent appointments 
to the posts of Assistant Engineers — 
Consultation by Corporation with U.P.S,C. 
no longer needed after amendment — 
_ Draft regulations presoribing degree in 


Overruled 


_Inent and penalty 
' ——Ss. 197, 201, 416, 417 — Power of 


Municipality — Delhi Municipal Corpora- 
tion Act (contd.) 

engineering as qualification not having 

been approved under S. 480 (2} had no 

statutory force (Apr) 68 (FB) 


———§, 181 — Delhi Rent Control Act 
(59 of 1948), Ss. 7 (2) and 4 — Enhanced 


amount of house tax — Suit for recovery . | 


of, by landlord under S. 121 (1) of Cor- 
poration Act whether barred by Ss. 7 (2) 
and 4 of Rent Control Act. C. M. (M) 
No, 197 of 1971, D/. 26.38.1973 (Delhi), 
(May) 107A 


——S, 126 (1) Proviso (as amended b 
the Amending Act (42 of 1961) )— Amend. 
ment of assessment list~ Completed after 
expiry of financial year in which notice of 
proposal had been issued — Liability to 
pay property tex accrues in the year in 
which notice was issued 

(Aug) 189A (FB) 
——§, 127 — Rateable value stated in 
assessment list of previous year—-‘’Adop. 
tion of for following year’ — Procedure 
— Individual notice need not be given 

(Aug) 189B (FB) 


~S, 147 — Stamp Act (1899), Ss. 38 

and 40 — Transfer duty under S$. 147 of 
Corporation Act which is recoverable 
as surcharge is not subject to Ss, 33 and 
40 of Stamp Act in regard to impound- 
(May) 112 (8B) 


Manicipal Corporation to acquire, hold 
and enjoy movable and immovable pro- 
perty—Inclades power to grant a licence 
(July) 174C (FB) 


——S, 201 — See Ibid, 8. 197 


(July).174C (FB 
——§, 416 — Ibid, S. 197 7 

(July) 174C (FB) 
——S, 417 — See Ibid, S. 197 


(July) 174C OB) 


Partuership Aot (9 of 19838), Ss. 4 and 69 
(2) — "Firm? — Suit by or on behalf of 
partner against third party (Oct) 255A 


——S, 89 (1), (2) — Civil P. C. (1908), 
O. 30, Rr. 1 and 2 — Scope and effect of 
— Expression “persoas suing” in S. 69 
(2) meaning of — AIR 1944 Oudh 87; 


: AiR 1963 Pat 25; AIR 1969 Goj'178 an 


AIR 1973 Mys 268, Dissented from 
a (Oct) 255C. 
——S, 89 (2) — S3e also Ibid, S, 4 
| | _ (Oct) 255A. 
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Partnership Kot (contd.) 
—S. 69 (2) — When applicable 
(Oct) 255B 


PUBLIC SAFETY 


—Maintenance of Internal Security Act 
(28 of 1974), Ss. 3 and 8 — Grounds of 
detention — Defective on account of lack 
of particulars or vagueness—Effect ` 

: | (Feb) 17D 
—— Ss. 3 (1) and 8 — Order of detention 
under S. 8 (1)— Requisites for validity of 
order—Personal bona fide satisfaction of 
authority essential (Feb) 17B 


— S$. 3 (1)— Order of detention under — 
If vitiated on account of mala des or 


_ bad faith (Feb) 17C 
— S, 8 — See 

(1) See Ibid, S, 8 (Feb) 17D 

(2) See Ibid, S. 8 (1) . (Feb) 17B 


LT O, 


Railways Act (9 of 1890), S. 77C — Facts 
to be recorded in forwarding note — 

nsequences of defective packing need 
not be recorded by sender. AIR 1974 Cal 


207, Dissented from; C. R. No. 112 of. 


1970, D/- 17-2-1975 (Delhi), Overruled 
(Oct) 227A 





to non-compliance of condition by sender 
—Burden is shifted to sender to prove 
that damage was due to negligence or 
misconduct of railway (Oct) 227B 


Representation of the People Aot (43 of 
1981), S. 25 — List of polling stations — 


Power to correct printing and clerical. 


mistakes (Sep) 1991 


——Ss. 33 (4), Proviso and 86 (4)— Nomi- 
nation paper — Requirement of iving 
particulars of electoral ‘roll . number — 
Substantial compliance essential 


(Sep) 199D . 


— S. 33 (5) — Certified copy of electoral 
roll not produced — Nomination paper, 
held, rightly rejected (Sep) 199A 
— 8S. 36 (4)—See Ibid, S, 33 (4), Proviso 
y Sep) 189D 
——Ss. 86 and 87 — Election petition — 


Evidence of ‘petitioner and his election 
agent— Appreciation (Sep) 1998 


— Ss, 86 and 87 — Election petition — 
Pleading and proof (Sep) 199G 


——-S, 87—See Ibid, 5.86 (Sep) 199B, G 
1978 Sub. Ind, Delhi 1/(2)—4 pages 


not applicable | 


S. 77-C—Damage to consignment due | 


Representation of the People Aot (contd.) 

——~S, 100 (1) (d) (iv}—Non-compliance of- 
S, 11 of Delimitation Act (1972)— Cannot. 
be a ground for declaring election to be 
void l . (Sep) 199F” 


—-S, 100 (1) (d) (iv) — Violation of Re~ 
presentation of the People Act (1950) —- 
Does not fall under S. 100 (1) (d) (iv) 
i (Sep) 199H 
— §, 100 w (d) — Ground for ssa 
election to be void under—-Proof required: 

(Sep) 199F 
Slum Areas (Improvement and Clearances) 


Act (98 of 1958), 5. 19 — Applicability —- 
Suit based on independent title against 


‘defendants whose possession was alleged 


to be unauthorised and unlawful — S, 1% 
(Apr) 92M 


Specific Relief Act (47 of 1983), S. 40 (2). 
Proviso — See Civil P. C. (1908), O. 8. 


| RA (Oct) 233A. 


——S, 40(2), Proviso—Amendment in the: 
plaint under Proviso to sub-s, (2) of S. 40 
is mandatory whereas it is directory 
under O, 6, R17 / (Oct) 233E: 


Stamp Act (2 of 1899) . 
See under Stamp Duty. 


STAMP DUTY 


—8tamp Act (2 of 41899), S. 33 — See 
Manicipalities — Delhi Municipal Cor. 
poration Act (1957), S. 147 

(May) 112 (SB 


—-S, 40 — See Municipalities — Delhi 
Municipal Corporation Act (1957). S. 147 
(May) 112 (8B) 


= 5, 57 — Case involving a question of 
law in respect of construction of docu. 
ment — Power of High Court to direct 
authority to make reference 
(July) 162A (FB 


pievewvavenvnwrnnwranvnea wa WTO TNUNT 


Succession Act (89 of 1925), Ss. 82, 83, 
85, 87—Wills—Construction—Rule of— 
Grant of absolute estate to widow — 
Court, if could cut it down to a life estate- 


, (Apr) 86- 
—— S. 88— See Ibid, S. 82 _ (Apr) 86 
——S, 85— See Ibid, S. 82 (Apr) 86> 

——S, 87—See Ibid, S. 82 (Apr) 8@ 


AD 


Trade and Merchandise Marks Act (48 of 
‘A968), Ss. 27 and 106 — Passing off action 
— Interim injunction — Registration of 
mark is not relevant, Suit No, 381 of 
4976, D/. 30.9.1976 (Delhi), Reversed 
(Oct) 250 


(Oct) 250 


‘Transfer of Property Act (4% of 41882), 
S5, 76 —Applicability to Delhi area before 
“T. P. Act was made applicable 

l (Mar) 58F 


——-Ss, 76 (a) and (c), 111 (e) — Leases by 
-mortgagee ın course of prudent manage- 
ment or in exercise of express powers by 
. compromise — Binding on mortgagor after 
xedemption — Principle applies to urban 
‘property also. AIR 1970 Panj 104 (FB) 
and AIR 1976 Guj 161 (FB), Diss. 

-` (Mar) 58B 


——-S. 76 (a) and (e)—Act of management 
whether prudent — Has to be decided in 
tthe light of the world of the past 

(Mar) 58E 


—— S. 106— See Ibid. S. 27 


- —New tenancy, if created—-Onus 
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Transfer of Property Act (contd.) 
. 105 — Easements Act (5 of 1883), 
S. 52— Lease or licence — Determination 
of — Intention of parties is the real test 
(July) 174A (EB) 
—~- 5, 105 — Easements Act (5 of 1882), 
$. 52—Lease and Licence —Distinction— 
Licensor and licencee—Rights of 
(July) 174B (£B) 


—~ 5s, 106, 111 (h) and 118 —Valid notice 
of termination served on tenant — Ten. 
ancy will inevitably be determined on its 
determination under S. 111 (h). AIR 1976 
All 321, Disganted from (Apr) 92C 


——S, 111 (e)—See Ibid, S, 76 (a) (e) 


i (Mar 
——S, 111 (h) — See Ibid, S. 104 
_ (Apr) 94C 
——S, 113--See also Ibid, S. 106 
(Apr) 92C 
——-§, 118 —Landlord accepting amounts 
equivalent to rent from statutory tenant 


(Apr) 92D 


LIST OF CASES OVERRULED: REVERSED AND DISSENTED FROM ie 
IN A, I. R. 1978 DELHI 


Digs, ca Dissented from in; Over. = Overruled in; 
Reversed == Reversed in, 


4964-66 Pun L R 589 (Delhi)—Dias. AIR 
1978 Delhi 236 (Oct). 


saa Sr 0.2D of 1969, D/- 25-11-1966 


lhi)—Oxer. A I R 1978 Delhi 146- 


CFB) (July). , 
A I R 1968 Delhi 21 (EB) (A)—Dies. AIR 
1978 Raj 134 (Sep). 
4969 Serv L R 278 (Delhi)—Revers. AIR 
4978 8 C 1132 (Jul) 
ey) Suit ate 471 of 1967, D/- 28-4- 
970 (Delhi) — Revers. AI R 1978 
} (NOC) 214B (Delhi) (Aug). 


AIR 1970 Delhi 244 y—Over, AIR 
1978 8 O 4594 (Nov): 


1970 Ren C R 763 (Delhi)—Over. 
1978 Delhi 236 (Oct) 


AIR 


44971) Order of Single Judge: D/. 2-9- 


1971 (Del oat 
41971) 7 Delhi LT 275: 73 Pun L R 217 
—Over, A I R 1978 Delhi 236 (Oct), 


1971) 2 Lab L J 375 (Delhi) —Over. AIR 
, 1978 § C 976 (Jun). 

41972) Civil Revn. No, 367 of 1971, VD/- 
7.31972 (Delhi)—Ower, AIR 1978 
Delhi 129B (FB) (Jun). 

(1972) S. A. O. No. 181 of 1969, D/. 25.8- 
1972 (Delhi 
236 ( 


Rares. AIR 1978 


)—Over, AIR 197 ‘Delhi 


1972 Ren CR 168 (Delhi) —Over. AIR- 


1978 Delhi 236 (Oct). 

41973) C, M. (M) No. 197 of 1971, D/- 
28-3-1973 (Delhi)—Ower, A I R 1978 
Delhi 107 (KB) (May). 

4978 Rajdhani L R 403—Over, AIR 1978 

-Delhi 2183 (£B) (Aug). 


(1974) Judgment of single Judge D/- 

27.5-1974 (Delhi) Revers. AIR 1978 
_ Delhi 146 (FB) (Jul). 

AIR 1974 Delhi 105—Over, 
Delhi 146 (EB) (Jul). 

(1975) C. R. No. 112 of 1970, D/- 17-2. 
1975 (Delhi) — Over. AIR 1978 Delhi 
227A (Oct). 

1975 Tax L R 374 (Pt, A):97ITR 639 
(Delhi)— Digs. 

(1) AIR 1978 Andh Pra 180B (RB) 


(Apr), 
(2) AI Mi 1978 Gauhati 78A (FB) (Oct). 

1975 Tax L R 1866 (Delhi)—Over. AIR 
1978 S O 887A (Jun). 

I L & (1975) 1 Delhi 837—Over. AIR 
1978 Delhi 129A (Jun). | 

1975 Acc C J 56 (Delhi)—-Diss. AIR 1978 
Bom 239B (Jul). 

(1976) Civil Revn., No. 562 of 1976, D/- 
6.12-1976 (Delhi)— Revers. AIR 1978 
S O 259 (Feb). 

(1976) Suit No. 381 of 1976, D/- 30-9. 
1976 (Delhi) — Revers. AI R 1978 
Delhi 250 (Oct), 

1976 Cri L J 42 (Delhi)— Diss. AIR 1978 
Pat 225 (FB) (Sep). 

(1977) Criminal Writ No, 37 of 1977, D/. 
12.8-1977 (Delhi) — Revers. AIR 1978 
S 0 297 (Feb). 

(1977) Suit No, 574-A of 1976, D/- 7-2- 
1977 (Delhi)—8evers. A 1| R 1978 8 € 
336 (Feb), 

1977 Aa C J 140 (Delhi)—Diss. AIR 1978 
Andh Pra 90A (Mar), 

(1978) Civil Misc. Petn. No. 1120-W of 
1977 and 109 of 1978 in W. P. No. 
"585 of 1977. D/- 18-1-1978 (Delhi) — 
Revers, AIR 1978 8 C 1848 (Dec). 


AIR 1978 


AIB 


l4 


44 


48 


58 


58 


Other Journals 
1978 Marri L J 3€0 
1978 Hindu 

L R188 

(1878) 80 Pan 
L R D) 78 

(1878) 80 Pun 
L R (D) 75- 


\ 


Other Journals 
1977 Rajdhanl 
LR 


ILR (1977) 2 
Delhi 412 
(1978) 10 
Lawyer 16 
1977 Rajdbeni 


440 


Delhi 485 


ILR (1977) 2 
Delhi 501 
48 Ccm Gas 508 
1977 Rajdhani 
f L R 195 
1976 MO Q 84b 
ILR (1977) 3 
Delhi 462 
(1978) 80 Pun 
L R (D) 98 


1977 Rajdhani - 


LR 481 


IDR (1977) 3 T 


Delhi 492 
(1977) 2 Roni 
` DR 274 
(1977) 3 Ren 
O J 820 
1977 Rajdhani 
L R 455 
ILB (1977) 3 


ILR (1977) 1 
Delhi 600 


B8FB1978 Lab I © 228 


73 
81 


_ (1978) 1 Sery 


LB 617 
ILR (1978) 1 
Delh 


Delhi 584 


wyer 87 
(1978) 80 Pan 
L R (D) 111 


_ (1977) 2 Ren 


O J 565 


COMPARATIVE TABLES 


A I R 1917 Delhi = 


AIR Other Journals 
178 1978 Hindu 
L R 118 
1978 Marri L J 308 
209F B1978 Rajdhani 
LR} 
226 IDR (1977) 3. 


Delhi 486 , 


Other Journals 
AIR Other Journals 
281 (1978) 80 Pun 

LB(D)7 
(1977) 18 Co-op 
L J 186 
281 (1978) 86 Pon 
L R (D) 40 


AIR 1978 Delhi — Other Journals 


AIR Other Journals 
‘92con(1977 2 Rent | 
L R 885 
(1977) 2 Ren 
CR 699 
ILR (1978) 1 | 
Delhl 


1978 Rajdhani 
L BR 300 
107FB1976 Rajdhani 
LR 148 
ILR (1978) 3 


Delhi 189 . 


80 Pun LR 
(D) 118 
(1978) 1 Ren 
9) 


; R 785 
(1978) 10 
Lawyer 190 
1138B1978 Rajdhani 
L R187 
80 Pun L R , 
(D) 156 
ILR (1978)1_ 
Delhi 287 
48 Com Oas 591 
114F B1978 Rajdhani . 
L R 158 
80 Pon LR 
(D) 145 
ILR (1978) 1 
Delhi 457 
(1977) 9 
Lawyer 209 (1) 
ILR (1977) 2 
~ Delhi 695 
129F B1978 Rajdhani 
L R 188 
ILR (1978) 1 
Ih 


De 
188FBILR (1978) 1 


122 


Delhi 17 . 


1978 Cri L J 961 
146F BILE (1978) 1 
Delhi 472 
158FB1978 Tax L R 1898 
1978 Rajdhani 
L R 170 
48 Com Cas 489 
ILR (1978) 1. 


Lawyer 162 (1) 
1628B1978 Tax L R 1898 
TOR (1978) 1 | 

Delhi 


697 


AIR Oiher Journals 


AIR 
268 


270 


Other Journsal> 
(1978) g Pun =” 
L B (Ð) & = 
(1978) Ea Pun 

R (BP) 5 


ILR Bo. 
Delhi 11% 


AIR Other Journals- 


162SBecns0 Pun L R D) 286con(1878) Ren. >, 
187F B1978 Tax LE e000 eel 
x 1978) 86 Pun 
1978 ne A a R (D) 10& 
80 Pun L R (D) 190. TREA a 
169F B1978 Tax L R 1973 TLR (1878) 2 
1878 Bajdhani | gi PA 
L B 187 A 
48 Com Cas 419 240 ILR (1978) 1 
ILR (1978) 1 i Dolhi 495 
Delhi 287 ' (1978) 10 
174 1978 Rajdhani Lawyer 191 
nmi S 80 Pun L R (D) 29m 
1978) 1 250 (1977) 9 
Delhi 20 Lawyer 146 
.| 188FB1978 Rajdhani ILR (1977) 2 
me l ri 177 . Delhi 708 
BR (lL 1 5 19 ; 
Delhi sos | 19 ag i 
80. Pun L R (D) 2193|- IER (1978) 1 
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199 a L R 418 
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(1978) 1 Rent ILR (1978) 2 
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~ 1978 Rajdhani 398 1978 aur Sa 
R fa 
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D: 228 1978 Badhan te 
1978- ae z i (1978) 80 Pua 
Civ 
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PRAKASH NARAIN AND 
B. C. MISRA, JJ. 


Raj Parkash, Appellant v. Mangat Ram 
Choudhary and others, Respondents, 


First Appeal 2 of 1973,.D/- 25-3-1977." 


(A) Patents and Designs Act (2 of 
1911), S. 2 (8) — Invention — What is. 


Invention is to find out or discover 
“something not found or discovered by any 
one before and it is not necessary that 
the -inventionn-should be anything compli- 
cated and the essential thing is that the 
inventor was the first one to adopt it 
and the-principle therefore is that evety 
simple invention that ig claimed, so ong 
as it is something novel or new, would 
be an invention and the claims and the 
specifications have to be read in that 
light and a new invention may. consist 
of a new combination of all integers so 
as to produce a new or important result 
or may consist of altogether new integers 
and the claim -for anticipation by the 
defendant has to be either by prior user 
or by prior publication. (1885) 2 RPC 
45 and (1936) 53 RPC 167 and 1956 RPC 
125 Rel. on. (Paras 10, 12, 22) 


(B) Patents and Designs Act (2 of 
1911), Ss. 4 and 2 (8) — Patents and 
Designs Rules (1933), R. 33 — Whether 
patent sets out invention — Determina- 


tion of — Construction of specifications 


— Principles — Importance of title, 


oe eee eee eG 
*(From order of Dalip K. Kapur, J., of 
thig Court, D/- 15-12-1972.) 
AU /JU/D204/77/GNB/SNV 
197/8 Delhi/1 I G—23 


on. 


Whether a patent sets out an invention 
Is io be determined by a true and fair 
construction of.the specifications and the 


muéh on the title thereof because the 
title cannot control the. actual claim 
and a misleading: title similarly is of no 
Consequence and the words of the speci- 


„Claims and in construing the specifica- `- 
“tions it would be erroneous to rely too 


fications should bē given their ordinary- 


* meaning but where necessary must be ` 


construed in the sense in which they are ` 


~. used in.a particular trade or sphere in 


which the invention is sought to have 
been made and it is the pith and marrow 


-Of the invention that has to be looked 


into and one should not get bogged down 
or involved in the detailed specifications 
and claims made.by the parties who 
Claim to be patentee or alleged violators. 


*(1937) 54 RPC 307 and 1956 RPC 232 and 


1884 RPC 165 and 1915 RPC 538 ReL 
(Paras 10, 12, 13, 14) 


(C) Patents and Designs Act (2 of 
1911), S. 77 — Patents and Designs Rules 
(1933), R. 34 — Description of means of 
performing invention — Mode and object. 


The patentee is obliged under R. 34 
to describe means of performing the in- 
vention in the best manner known to 
him and disclose the nature of his inven- 
tion in clear terms or as clear as the 
Nature of the case will permit the object 
being to tell the public what invention 
they are prohibited from using during 
the period of his monopoly, without his 
licence. 1884 RPC 229 Rel. on. 

(Para 15) 
(D) Patents and Designs Act (2 of 
1911), S. 2 (8) — Invention — Kinds, 


jne 


2 Delhi 


The invention for which patent is 
claimed may be a product or an article 
or a process and in the case of an article 
the patent is in the end product or the 
article and in the case of a process the 
patent does not lie in the end product 
but only in the process by which it is 
arrived at. (Para 16) 


(E) Patents and Designs Act (2 of 


_ 1911), S. 29 — Patents and Designs Rules: 


(1933), R. 34 — Patent — Claims alleged 


to have been infringed — Reference to: 


_ Specifications,:.if necessary.. 


Where the claims stated at the end of 
‘. specifications in the patent are alleged .to 


. have been infringed the Court should 
= construe the claims without reference to 
: the body of the specifications: and refer 
to the specifications only if there is any 


ambiguity or difficulty in the construc-. 


tion of the claims in question. AIR 1969 
Bom 255 Rel on. 


1911), S 


patent. 

In an action for infringement of saat 
the onus asto the invalidity of the pa- 
_-tent, the grounds of insufficiency of 
. description, want of novelty, absence of 


inventive steps and want of utility is on 


the ‘defendant and. to meet the defence 
under S. 29 (2) read with S. 26 that the 
patent- was invalid due to insufficiency 
of description the claim in the specifica- 
tions of the patent need only be as clear 
as the subject admits and the patentee 
need not so. simplify his claim as to 
make it easy for infringers to evade it 
and it is not the patentee’s duty to pre- 


vent all possible argument as to whether 
_ there is or ig not infringement in parti-. 
cular cases but to enable the Court ‘to: 


formulate the questions of fact to be 
answered. AIR 1969 Bom 255 Rel. on. 


(Para 16) 
Patents and Designs Act (2 of: 


(G) 
1911), S. 12 — Grant of patent — Effect. 

The effect of the grant of a patent is 
quid pro quo. 
disclosed to the public and quo is the 
monopoly granted for the term of the 
patent. S. 12 sets out that a patent 
once’ granted confers on the patentee 
the exclusive -privilege of making, sell- 
ing and using the invention throughout 
India and of authorising others so to do. 
This is quo. The quid is compliance with 
. the various provisions resulting in the 
grant of the patent. (1884) 1 RPC 221 
Rel. on. ° j (Para '24) 
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(Para 16) : 


(F) Patents and Designs Act (2 `of. 
: 29 — Action for infringement. 
of patent — Onus as to invalidity of ` 


Quid is the knowledge- 


A.I. R. 


(H) Patents and Designs Act (2 of 
1911), Ss. 29 and 26 — Patent — In- | 
fringement of — Test. 

-To find out whether the patent has 
been infringed the patented article or 
process has to. be compared with the in- 

g article or process and unesen- 
tial features in the infringing article or 
process are of no account and if the 
infringing goods are made with the same 


_@bject in view which is attained by the 
‘patented article, then a minor variation 
` does not mean: that there is no piracy 


and a person is guilty of infringement 
if“he makes. what is in’ substance the 
equivalent of the patented article and 
some trifling or unessential variation has 
to be ignored.. 1967 RPC 406 Rel, on. 
(Para 25) — 

(i) Patents and Designs Act (2 of 
1911), Sa. 29,'2 (8) and (11) — Patent 
relating to toy viewer using 35 mm. me- 
dially cut positive film having printed 
pictures — Suit for infringement of — 
Viewer if invention’ — Grant of patent 
if valid, 

In the suit by the plaintiff for infrin- 
gement of hig patent in respect of: a 
toy. viewer using a 35 m.m. medially cut 


' positive film with printed one or‘ more 


pictures viewed through a Special lens 
so as to get-a virtual image of the same | 
size a9 the virtual image of a normal 


‘frame in a 35 m.m. film, it was held that 


in. view of the specifications and claims 
stated by the plaintiff the toy . viewer 
was- an invention and the patent grant- 
ed was not in the process of filming by 


masking but was in a medially cut posi- 


tive 35 m.m,’ printed film (with one or 


‘plurality of picture) and its use in com- 
- bination with viewer specially 


adapted 
for the use of Such medially cut strips 
so as to get a virtual image of the same 
size as the virtual image of normal 35 
m.m, frame and the patent thus was also 
in a half cut 35. mm. positive film and 


the viewers with such films fitted t*ere- 


im ‘and was validly granted. Case law 
discussed. (Paras 2, 17, 18, 19, 34) 
Cases: Referred: Chronological © Paras 
AIR 1969 Bom 255 . 16 
1967 RPC 406 ` . l 25 
1956 RPC 125 l ! 22 
1956 RPC 232 l 12 
(1937) 54 RPC 307° | 11 
(1938) 53: RPC a407 12 
(1929) 46 RPC 23: 1929 AC 269 -` 20 
1915 RPC 538 14 
(1903) 20 RPC 393 . ; 32 
(1885) 2 RPC. 45 . Pon 12 


1884 RPC 165 i Kie 13 


1978 
` (1884) 1 RPC, 221 24 
1884 RPC 229 ` 15 


Mohinder Narain, S. S. Jaai and 
Manju Malhotra, for Appellant; B. Shiv 
Charan Singh with Mohd. nis, for Res- 
pondents, 


PRAKASH NARAIN, J.:— This first 
appeal is directed against the judgment - 
of a learned single Judge of this Court, 
who decided the suit between the parties — 
on the Original Side of the High Court; 
The appeal, preferred against the judg- 
ment of the learned single Judge deli- 


vered on December 15, 1972, was admit- 


ted on February 28, 1973.. That appeal 
came up for hearing before a Bench of 
this Court (Coram: S. N, ‘Andley, C. J. 
and Prakash . Narain, J.) The Bench by 
its order of April 30, 1974 framed an 
additional issue and remanded the case 
back to the learned singie Judge for a 
finding on the said issue and disposal of 
the suit thereafter. The second judg- 
ment in consequence 
order was delivered on January 27,1975. 


The matter thereafter came up before us.. 


2. The plaintiff/appellant produces and 
markets a toy called a viewer. This view- 
er` uses @ 35 mm. medially cut positive 
film on which are printed one or more 
pictures viewed through a lens fitted in 
a viewer specially adapted for use of 
medially cut -strips of 35 mm. positive 
films so as to get a virtual image of the 
same size ab the virtual image of a nor- 


mal frame-in a 35 mm, The plaintiff. 


obtained a patent bearing No. 111926. for 
what he calls his invention. We shall 
presently deal with the patent as grant- 
ed to the plaintiff in some detail Suffice 
it to say at this stage that the toy above- 
mentioned ‘ig attractive enough for child- 
ren and may be used even by grown- 
ups for viewing interesting and. educa- 


tive pictures and is said to have had a ` 
It ig the plaintiffs case-that - 


good sale. 
|the defendants have infringed the patent ` 
of the plaintiff inasmuch as. they aré 
manufacturing and selling in the open 
market film strip viewers utilising a 
medially cut 35 mm, cinematograph film 
in viewers in a manner which is identi- 
cal to and a copy of the viewers being 
manufactured and marketed by the plain- 
tiff. Defendant No. 1 is said to be the 
owner-proprietor of the firm defendant 
No, 2, and is alleged to be the main 
offender. Defendant No. 3 is stated to 
be agent of defendant No. 1 and is only 
alleged to be sellmg and marketing the 


infringing viewers. A 
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3. Defendants 1 and 2 resisted the 
suit but defendant No. 3 did not put in 
appearance and was proceeded ex parte. 
The contesting defendants denied that 
the plaintiff had developed any process 
which could be called an invention for 
exposing or manufacturing of film strips 
made out of standard 35 mm. cinemato- 
graphic films. It was denied that the 
defendants were manufacturers of film 
On the other hand it 
. was contended that they were only sellers 
of film strip viewers and got, to quote 
from the written statement, “their . 1/2 
films strips manufactured from different 
agencies for the last five years much 
before the alleged patent claim of ‘the 
plaintiff.” > It: was contended that the 
defendants were getting.. printed four 
pictures of equal size on `a cine standard 
frame of 35 mm. film so that four pic- 


_tures of equal size are obtained on each 
` Cine standard frame of 35 mm. film and 
thereafter cutting the printed film me- 


“dially into two halves to get two film 


. strips which were capable of being sepa- 


rately used in film strip viewers, 


_ The process of printing four pictures 
on the cine standard frame of 35 mm: 

film adopted by the defendants was.not - 
claimed to be an invention and it was 
. said that that process was common know- 


ledge among photographers. Similarly, 


the process of dividing and sub-dividing 
a cine standard frame of 35 mm. film or 
other different formates of photographic 
films for purposes of copying prints of 
pictures and for other purposes, it was 
said, had’ been known as.an ordinary 
process in photographic art for 50 years. 
In short, not only the invention claimed 


-by the plaintiff was disputed but also 


its worth or value. A counter-claim for 
revocation of the patent was put in by 
defendants 1 and 2. It was pleaded that 
the plaintiff was not the true and first 
inventor of the alleged invention: ihat 
the defendants had been selling 1/2 film 
strip viewers for five years much before 
the plaintiff claims that he invented 
something or got hig patent; that there 
was prior publication and knowledge of 
the alleged invention of the plaintiff; 
that the alleged invention was of no 
utility; that there were other producers 
of film strips claimed by the plaintiff as 
his patent; that the patent was obtained 
by fraud ete. 


4. After the plaintiff had filed.a re- 
plication reiterating hig case and state- 
ments before issues were recorded, a 
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learned single Judge of this Court, V, D. 
Misra, J., settled the following issues:— 


1. Whether Y. K. Singhal- was the 
first inventor of the alleged invention 
covered by patent No. 111926, dated 
11-8-1967? O.P.D. 


2. Is the invention covered by patent 
No. 111926 not a new manufacture in 
‘ view of the sale by the defendants? - 

i OP. D. 

3. Is the invention covered by patent 
No. 111926 of no utility? O.P.D. 


' 4. Whether. the invention wag not at 

. the date of the patent a manner of new 
manufacture and improvement? 

O.P.D. 

5. Whether the defendants have a 
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locus standi- to claim revocation of the.. 


a 


O.P.D. 
6. If Issue No. 5 is proved, whether 
the patent be revoked? — O.P.D.” 


5. The parties went to trial on the 
above issues. Ag noticed earlier, the suit 
was disposed of by a learned single 
Judge of this Court - (Coram: D, K. 
Kapur, J.) by his~judgment dated . De- 
cember 15, 1972. The learned single 


` patent by way ‘of a counter-claim? 


Judge partly upheld the patent of the 


plaintiff but dismissed the suit for in- 
fringement of the patent. 
the conclusion that neither the manu- 
facture of the viewers nor the cutting 
nor the exposing of the film are by 
themselves an essential part of the com- 
bination of the methods in claim 3 for 
use. in the viewers which is the essential 
feature of the plaintiff's patent and the 
production of the film was done by the 
plaintiff by masking. The defendants, 
according to the learned Judge, did not 
use this process in manufacturing their 
films used in viewers marketed by them. 


The suit for grant of injunction ‘and 
claim of infringement was dismissed by 
the learned single Judge because, accord- 
ing to him, there was no issue on that 
point. As noticed earlier, an additional 
issue was framed and the case remand- 
ed. This finding was recorded by the 
learned single Judge’ by hig judgment 
dated January 27, 1975. In this judg- 
ment the learned single Judge notices 
that by his earlier judgment only part 
of the claim of the plaintiff had been 
upheld by him. Our ‘learned brother 
once again went into the detailed speci- 
fications of the patent granted to the 
plaintiff and came to the conclusion that 
the specifications showed that the plain- 
tiff only claims as his patent the process 


He came to. 


. ALR. 


for printing photographic films for use 
in film strip viewerg and also in respect 


‘of the films made thereby for viewers. 


He did not claim any patent for a film 
strip viewer. He rejected an alleged 


claim made by the plaintiff of patent.in 


the viewers themselves. The learned 
Judge observed that according to the ` 
specifications’ and descriptions in the 
patent the plaintiff has a patent restrict- 
ed to- a process for making a film for a 
film strip viewer. After dilating at 
great length on various types of frames 
in diverse types of cameras the learned 
single Judge took the view that the 
Whole case was one of technique used 
in film making and processing the films. 
He. again recorded a finding that there 
was no infringement by the defendants. 


. The validity of the patent this time was 


upheld on the basis of the technique 
used by the plaintiff imasmuch as he 


_ collected previous well-known processes 


in a combination. , 


6. The patent that wag granted to the 
plaintiff on- August 11, 1967 reads as 


under :— 
"i Government of India 
. THE PATENT OFFICE l 
E No. 111926 of 1967. . 
WHEREAS Raj Prakash, “of BI/154,’ 


. Lajpat Nagar, New Delhi, an Indian Na- 


tional-hath declared that he is in posses- 


sion. of an invention for a process for 


printing picture films for use in film- 
strip viewer and the films made thereby 
and that he is the true and first inven- 
tor thereof, and that the same is not in 
use in India by any other person to the 
best of his knowledge, information and 
belief, 


And whereas he hath humbly prayed 


-that a patent might be. granted to him 


for the -said invention; 


And whereas he hath by and in his 
complete specification particularly des- 
cribed and ascertained the nature of the 
invention and the manner in which, the 
game is to be performed, 


The Central Government is pleased to 
order by these presents that the. above 
said petitioner(s) (including his legal re- 
presentatives and assigns or any of them 
shall, subject to the provisions of the 
Indian Patents and Designs Act, 1911, as 
patentee(s) have the exclusive privilege 
of making, selling and using the. inven- 
tion throughout India and of authorising 
others so to do for the term of sixteen 
years, from the 11th day of August, 1967, 
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subject to the conditions that the validity 
of this patent’ is not- guaranteed by Gov- 
ernment and also provided that the fees 
prescribed for .the continuation of the 
patent are duly paid. . 

In witness whereof the Central Govern- 
ment has caused this patent to be sealed 
as of the llth day of August, 1967. 
Sd/- S. Vedaraman 

Controller of Patents and Designs, 
Date of sealing ai 
14th March popula phn. 1890 eos 


F. & D. 87. 
MGIPO-84-32 Patent/63- 12-5-64—1,000 
Renewal fees will be due on this pa- . 
tent, if it ig to be maintained, on the 
llth day of August 1971 and on the same 
day in each year thereafter.” 
7. The specifications submitted by the 


plaintiff for grant of the a read as. 


under :— 

“A process for printed deni films 
for use in film strip viewer and the films 
made thereby. Raj Prakash, resident of 
Bi/i54, Lajpat Nagar, New Delhi, an 
Indian National. 


. The following specifications particular- 
ly describe and. ascertain the nature...... 
p of the invention and the man- 
-ner in which it is to be performed :— 

= _This invention relates to movie films 
of 35 mm. size particularly .for use. in 
film strip viewers and has its principal 
object to economise in the quantity . of 
film to be used in the film viewers and 
to cut down the. cost to practically half. 


weeeaneeeae eee tat 


The film as generally used in film strip. 


viewers is mostly obtained from imports. 


Due to the present import. restrictions‘ 


its cost has gone up so that it has be- 
come increasingly difficult to have it 
available in sufficient quantities for, use 


in the film strip viewers for cheap pro-_ 


duction in the field of toys. Same is 
also the case regarding the availability 
and price situation of the coloured films 
required for use in the film strip viewers. 

After carrying out extensive experi-~ 
mental work I have devised a method 
by which the standard size film (cinema-~ 
tographic) whether coloured or black and 
white which is usually available in a 
standard size of 35 m.m. with perfora- 
tions on both the sides can be cut into 
half size of 17/2 mm.. The negative is 
exposed on a standard 35 m.m. coloured 
or black and white film negative by 
masking ag required in such-a manner 
that 2 pictures of equal size appear in 
the standard movie frame. Thereafter 
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this.-negative film is printed on 35 m.m. 
positive film so that the two pictures 
‘come on the positive film. At this stage 
the final print is ready and thereafter 
two halves 
medially to separate out the two film 
‘strips. „Such cutting of the film into two 
halves does not disturb the perforation 
on each side of the film and the cut film 
thus can be operated in the improved 
film strip viewers.. 


This method. enables getting two pic- 
tures of equal size in one single frame - 
of silent movie standard frame in such 
a way that after cutting the complete 
film medially ‘into two halves, two film 
strips are obtained from a ‘single stan- 
dard film of 35 mm size for use in the 
film strips viewers. This accordingly, | 
reduces the cost of the film to be used 
in the film strip viewers to practically 
half, ; . 


The principal object therefore of the 
method of printing picture film for use 
in film strip viewers according to the 
present invention is to utilise a 35 mm. 
standard film in getting two pictures in 
one ‘single frame of silent -movie stan- 
dard frame and to view the same by 
increasing the magnification of the object 
leng of the strip viewer to obtain the 
Same size picture as would normally be 
obtained from a full size standard silent 
movie frame. In view of the increased 
cost and difficulty in the availability of 
the imported films particularly the | 
coloured films, another object in propo- 
sing the method of printing picture films 
for use in film strip viewers. according 
: to the present invention is to.economise 
in the film and to cut down the cost. 
- practically to half for use in the strip 
viewets, This also effects a considerable 
Saving in the foreign exchange. : 


The film cut into two halves medially 
and having perforations only on one side’ 
to be used in the film strip viewers 
according to the present invention is 


. illustrated in the accompanying drawings 


throughout which like reference numerals 
indicate corresponding parts.in the vari- 
ous figures. Figures 1 and 2 show the 
standard film of 35 mm. size having per- 
forations 1] and 2 on either side and the 
middle line along with the film is cut. 
Figureg 3 and 4 show the standard film 
cut into two halves having the perfora- 
tions only on one side for use in the 
film strip viewers according to the pre- 
sent invention. The standard silent movie 
frame is shown-at 3 in Figure 1. The. 
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same half frame obtained after cutting 
the film in two halves is shown at 4 
(Fig. 3) and 5 (Fig. 4). It is clear that 
film strip cut in this manner and having 


its perforations undisturbed ‘on one side ` 


can be used in the film strip viewers for 
getting two pictures of equal size instead 
of one ag in the conventional type of film 
strip viewers, in one single 
silent standard frame. In order to obtain 
the same size picture as-is normally ob- 
tained from a full frame the magnifica- 
tion of the object lens of the film strip 
viewer is increased so that the same 
effect is obtained. a. ae S 
It would be appreciated.’ that the half 
= cut positive film strip to be: used in the 
film strip viewer, have perforations only 
on one side of the strip. These perfora- 
tions, on one side of the half cut film 
strip, support the film and also facilitate 
its free and smooth movement in the 
strip viewer. 


Thus according to the present inven- 
tion the. photographic process for picture 
film for use in film strip viewers com- 
prises the steps of exposing two pictures 
of equal size on a standard 35 mm. nega- 
tive cinematographic films by making as 
required printing the same on standard 
35 mm positive film so that 2 pictures of 
, equal size are obtained on each frame of 
the standard film thereafter cutting the 
printed ‘film medially into two halves 
to get two picture film 
of which is capable of being separately 
used in the film strip viewers. Since 
each picture of the half cut film strip is 
of a reduced size, it is adopted to the 
viewer in the film strip viewer of which 
the object lens has increased magnifica- 
tion to provide the same size picture as 
is normally obtained from a full size 
standard cine movie frame.” : 

8. On the basis of the above specifi- 
cations, the claims made by the plaintiff 
which were incorporated in the patent 
read as under:—_ 


“1, A photographic process of printing 


picture ‘films for use in film strip viewers - 


comprising the steps of exposing two 
pictures of equal size on standard 35 mm. 
negative cinematographic films by mask- 
ing as required, printing the same on 


standard 35 mm positive film so that two. . 


pictures of equal size are obtained on 
each frame of the standard film there- 
after cutting the printed . film medially 
into two halves to get two pictures film 
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‘frame of ` 


strips each . 


A. I. R. 


_2. A printed picture film for use in 
film.strip viewerg consisting of a half 
portion of the standard 35. mm. cinema- 


‘togrdph film in the . picture frame of 


which a plurality of picture are printed 
a: to the method claimed in. claim 
3. .A" combination of film ag claimed 
in claim 2 with'a film strip viewer capa- 
ble of using a standard 35 mm cineme- 
tograph film cut into half as claimed in 
any of the above claimg characterised in 
that each picture of the half cut positive 
film strip, which is of. reduced size, is 
adopted to be viewed in. the film strip vie- 


wer of which the object lens has increased 
‘Magnification to provide the same 


gize 
picture as is normally obteined from a 
full size standard silent movie frame. 

4.°A° process for printing picture film 
for use in film strip viewers as claimed 
in claim (1) substantially ag described 
and illustrated in the specification.. 


5. A cinematographic film of 35 mm 
standard size for use in the film strip 
viewer made according to any of the 
above ‘claims. substantially as described 
and illustrated in the specification.” 


9. After prolonged hearing, when 
called upon, the counsel for the plaintiff 
appellant and defendantg 1 and 2 (res- 
pondents 1 and 2 herein) gave almost 
similar construction to the claims .in 
patent No, 111926. The plaintiff/appellant 


‘and defendants 1 and: 2 also entered into 


an agreement for supply of the patented 
viewers by the plaintiff/appellant to de- 
fendant No, 2. The statements made by 
the counsel for the parties were duly 


-tecorded in Court. Though defendant 


No. 3 (respondent No. 3 herein) was ul- 
timately represented by counsel, it ‘did 
not enter into any arrangement with the 
plaintiff/appellant. Even defendants 1 and 
2 entered into an agreement which 15 
operative only for one year. Hence, it is 
necessary that we lay down the correct 


‘Jaw not only on the basis of statements 


made by the parties but necessitated by 
the limited period for which the agree- 
ment has been entered into between the 
plaintiff on the one hand and defendant 
No: 1 on the other. 


10. Although defendants 1 and 2 have 
admitted the patent, ag claimed by the 
plaintiff, and have also admitted infrin- 
gement of such patent, it would be 
necessary: to clearly set out what is the 
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thing or discover something not. found 
or discovered by anyone before. Whe- 
ther a patent sets out an invention ig to 


be determined by a true and fair cons- . 
«those persons that it ig addressed and it 


truction of the specifications on the basis 
of which an inventor claims that he is 
the first inventor of an invention which 
is to be patented.-In order to properly 


give ordinary meaning to the words but 
where necessary the words must be con- 
strued in the sense in which they are 
used in a particular trade or sphere.- in 
which the invention is sought to ‘have 
been made, The grant of patent, no doubt, 
creates a monopoly in ‘favour of the 
patentee but then law throughout. the 


free world recognises that an inventor 


must first get the benefit.of his inven- 
tion even if it means creating a mono- 
poly. Nearer shome, the Patents and 
Designs Act was first passed in 1911. In 
1970 this Act was amended so as to ap- 


ply only to designs and Act 39 of 1970 . 


Wag passed by the Parliament confined 
exclusively_to patents. Inasmuch as the 
patent clatmed by the -plaintiff was 
granted in 1967, we are really concerned 
with the Act of 1911. According to Clause 
(8) of S 2 of the Act of 1911 an inven- 
tion means any process of new manufac- 
ture and includes an improvement in an 
alleged invention. Clause (11) of S. 2 
defines patent to mean one granted under 
the provisions of the Act. We shall pre- 


sently deal with the other provisions. of- 


the law as we proceed to deliver our 


judgment, For the time being we shall ' 
restrict ourselves to the exposition of law. 


and its application to the facts of ne 
present case, 


11. Ag observed by us a little eA 


the first thing to do is to determine what 


the invention is. According to the learn- . 


ed single Judge it means one thing, ac- 
cording to the plaintiff quite another. A 
careful reading of the claims put in by 
the plaintiff and understanding the same 
in their ordinary meaning would clarify 
the whole situation. Indeed one can get 
bogged down by the ,techniques of pho- 
tography, the diverse frames used in a 
still camera or in’ a’ movie camere. We 
are, however, really not concerned with 
all that. As was said by Heald K. C. in 
Electrical and Musical Industries, Lid. v. 
Lissen Ltd. (1937) 54 R. P. C. 307 and 
affirmed by Romer, J. in the same case: 

“As in all patent actions in which the 
validity of the patent is put in issue, the 
first thing to be determined is the pro- 
per construction of the specification; but 


construe the specifications, one should - specifications and the 
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the specification must be construed with 
a proper appreciation of, the meaning 
that it would convey to persons engaged 
in the art. to which it relates, for it is to 


must be read with their -eyes.” 


‘12. We have,- therefore, to read the 
claims from the 
point of view of the persons in the trade 
manufacturing film strip viewers, It is 
the pith and marrow of the invention 
claimed that has to be looked into and 
not get bogged down or involved in the 
detailed specifications and claims made 
by the: parties. who claim to be patentees 
or alleged violators. (See Birmingham 
Sound Reproducers Ltd. v. Collaro Ltd. 
and Collaro .Ltd, v. Birmingham Sound 
Reproducers: Ltd..1956 R. P. C. 232). It 
is not necessary that the invention should 
be anything complicated. The essential 
thing is that the inventor was the first 
one to adopt it. The principle, therefore, 
is that every simple’ invention that is 
claimed, so long ag it is something which 
is novel or new, it would be an inven- 
tion and the claims and specifications 
have to be read in that light, a9 was ob- 
served in the famous -hair-pin case, re- 
ported ag Hinde v. Osborne, (1885) 2 
R. P. C. 45 (65). To quote from another 
well-known decision of the Court of Ap-. 
peal in R, C. A. Photophone Ltd. v. 
Gaumont-British Picture Corporation Ltd. 


-and British Acoustic Films Ltd., (1936) 
53 R. P. C, 187: T 
“The specification must be construed 


in the first instance as a written instru- 
ment and without regard to the alleged 
infringement;......... 


13. Sometimes people fall into error 
in construing specifications by relying 
too much on the title given to the speci- 
fications of the invention. It is settled 
law that the title of the specifications ` ofj - 
an invention claimed does not contro] the 
actual claim. A misleading title similarly 
is of little consequence. It is on a proper 


_construction of the specifications and the 


claims that the true nature of the inven- 
tion claimed is to be determined and the 
patent granted has .to be construed. 
R. 33 of the Indian Patents and Designs 
Rules, 1933, inter alia, . lays down that 
the title should give a fair indication of 
the art or industry to which the inven- 
“tion relates. It should be brief, free from 
fancy expression. free. from ambiguity 
and as precise and definite as possible 
but it need not go into the details of the 
invention itself. Thus, the rule itself in- 
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does not govern the specification or the 


claims, In Brereton v. Richardson, 1884: 
R.. P. C. 165, Field, J. put the proposition - 


rather succinctly and if we may be 
allowed the liberty to quote, 

“Therefore, as I said just now, “let us 
see what the Plaintiffs’ invention is. The 
title is certainly somewhat misleading. 
Mr. Macrory did not put it ag anything 
serious, nor is it serious, because after all 
you must read the title by the means of 
the specification. The title is that it is 
for ‘A new or improved tricycle,’ that is 
' per se, as a machine. The complete speci- 
fication and the provisional specification 
do not altogether agree with each other 


technical ground that they had claimed 
by their complete specification more than 
was covered by their provisional specifi- 
cation; but, very fairly and very prudent- 
ly, I think, the defendant did not pro- 
reed upon that, because, after all, the 
great object to both parties must be to 
have their rights settled for the future, 


without reference to any question of: 


that sort, that being a comparatively im- 
material question. ,........” . 

- 14. In Osram Lamp Works Ltd. v, 
Pope’s Electric Lamp Co. Ltd., 1915 
R. P. C. 538 the above aspect is further 
highlighted by Joyce, J. who emphasised 
that the essential parts of the specifica- 
tions have to be carefully read and held 
as an invention, if novel, without getting 
mixed up in the unessential and the 
usual parts of processeg which are well- 
known. Therefore, in the present case 
also it is the essential aspect which has 


to be looked into in construing the patent 
without being misled by the title or be~, 


ing carried away by the usual processes 
known to photography. 

15. The patentee ig obliged under 
R. 34 of the aforesaid Rules to describe 
means of performing - the invention in 
the best manner known to him and dis- 
close the same. The 
has long been settled. In Westinghouse 
v. The Lancashire and Yorkshire Rly. 
Co. 1884 R. P. C. 229. Grove. J. observed 
as under:— ’ 

“It would seem to me that the better 
way of looking at a patent ......... is to 
‘read the specification of the plaintiffs 
patent, and see, without reference to any 
infringement at all, in the first instance, 
what the real claim of the patentee is. 
‘By the proviso in the letters patent a 
patentee is obliged to do two things. He 
is obliged to particularly ascertain and 
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- ascertaining and describing for the words 


- tee to let the public know in clear terms, 


law in this behalf - 


A. CR. 


to describe the nature of the invention, 
and the means of performing the same. 
Now, those two requisites apply to dif- 
ferent contingencies. The object of stat- 
ing, or rather, I should say, particularly 











are strong the nature of his invention, is 
in order to tell the public what inven- 
tions they are prohibited from using, 
during the period of its monopoly, with- 
out his licence. The public ought to b 
properly and explicitly informed of that, 
otherwise nobody would know whether 
they were infringing a patent or not. It 
is, therefore, incumbent -upon the paten- 


or as clear as the nature of the case will 
permit, the nature of his invention ...... z 
The above proposition iş codified in India 
in the form of R. 34 of the aforesaid 
Rules. Form No. 3-A, inter alia, requi- 
res:— 


“Description. The description of the 
invention should be preceded by the 
following premable:— 

‘The following specification. particu- 
larly describes and ascertains the nature 
of this invention and the manner in 
which it is to be performed, 


eee ee ee rere 2 ey 


Specification should satisfy the following 
requirements:— 

(i) The Complete Specification: must 
be framed with the utmost good faith 
and. must not contain any false represen- 
tation or misdescription of the invention 
or any material part of it, or otherwise 
mislead the public, 


(ii) The Complete Specification must 


not be framed in . ambiguous language 


but must be as clear and concise as the 
nature of the subject will admit. 

COU): eee. . ees ». -Aideec. tees 

(iv) The Complete Specification must 
describe the best method known to the 
patentee of performing the invention and 
all his knowledge relating thereto, includ- 
ing that which he may have acquired dur- 
ing the period of provisional protection 
prior to the date of filing the complete 
specification.” 

16. The invention for which patent is 
claimed may be a product or an article 
or a proces. In the case’ of an 
article the patent is in the end pro- 
duct or the article; in the case of 
a process, the patent does not lie in the 
end product, but only in the process by 
which it is arrived at. 5. 5 of the Patents 
Act, 1970, speaks of inventions where 


methods or processes of manufacture are 
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patentable and also speaks of inventions 
claiming substances intended for the use, 
or capable of being used, as food or as 
medicine or drug which may . also 
patentable. Regarding other substarices 


the law continues to be the same-ag be-" 


fore. and any invention so long as it- doés 
not fall within S. 3 of.the. Patents Act, 


1970, is patentable. Vimadalel J, in “Farb-. 


werke Hoechst Aktiengesellschaft’ Vor- 
mals Meister Lucius & Bruning a Cor- 
poration v. Unichem Laboratories, AIR 
1969 Bom 255, held that the main func- 
tion of the court is to construe the claims 
(stated at the end of specifications in the 


patent) which are alleged: to have been. 


infringed without reference to. the body 
of the specifications and to refer to the 


-(specifications only if there is any ambi-. 


guity or difficulty in the construction of 


the claims in question. He further obser- . 


ved that where one of the claims-in res- 
pect of which infringement is alleged is 
wide enough to. cover all methods for 
achieving particular result, the question 
is not as to the method actually followed 


by the plaintiffs but ig whether the 
method followed by the . defendants is 
covered by the claim in the plaintiffs’ 


patent, The onus as-to the invalidity of 
a plaintiffs patent and the grounds of 
insufficiency of description, want of 
novelty, absence of inventive steps and 
want of utility was rightly placed on the 
defendants. The learned Judge further 
observed that in an action for infringe- 
ment of patent to meet the defence under 
S. 29 (2) read with S. 26, that the patent 
was invalid due to insufficiency of des- 
cription, the claim in the specifications 


‘lof the patent need only be as clear as the. 


subject admits, and the patentee need 
not so simplify his claim as to make- it 
easy for infringers to evade it. The 
patentee’s duty is not to prevent al 
possible argument as to -whether there 
is or is not infringement in particular 
cases, but to enable the court to formu- 
‘late the questions of fact to be answered. 


The complete specification must describe. 


“an embodiment” of the invention 
claimed in each of the claims and .the 
description must be sufficient to enable 
those in the industry concerned to carry 
it into effect “without their making fur- 
ther inventions,” and the description 
must be fair i. e, it must not be unneces- 
sarily difficult to follow, We are in res- 
pectful agreement with these 
tions 


17. It is in the light of the above law, 


that the patent in the present case has- 


observa- ` 
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to be determined, Our task ig made 
easier by the statement of the plaintiff/ 


.sappellant made before us which we set 
be. 


óut below:— 
“The patent that the appellant claims 


~ 


. as already submitted is not in the pro- 


cess of exposing of a film, use.of any 
particular ‘type of camera or any type of 
technique including masking in exposing 
a film, in processing a film, in develop- 
ing the negative film and printing the 
positive films. The patent that he claims 
as having been granted to him is in a 
e cut positive 35 mm. printed 

film, (with -one or plurality of picture) 
and its use, in. combination with viewers 
specially adapted for the use of such 
medially cut strips, so as to get a virtual 
image of the-gsame size as the virtual 
image of normal 35 mm, frame. The half 
strip thus used may. also contain a plu- 


‘rality of picture and that is part and 


parcel of appellant’s patent. ...... i 


18. Though there was spirited. contest 
put .in by defendants.1 and 2 to the 
specifications and claims of the plaintiff) 
appellant, before us they admitted the 
patent, as claimed-by the plaintiff and 
set out above. In our view, the plaintiff? 
appellant has rightly construed the scope. 
of hig patent as in claims 1 to 5, The 
learned single Judge, and we say it with 
great respect, went wrong in holding that 
the patent lay in the process of filming 
by masking. To quote the words of the 
judgment dated December 15, 1972: 

“I find that taking two photographs on 
one film by using half the film at one 
time is not an unusual idea ...... (After 
dealing with the demonstration given in 
court and referring to encyclopaedia of 
photography) I, therefore, cannot uphold 


_ the plaintiffs case that he had a patent 


“for making two pictures in a sin- 
gle cine-frarme _............... However, 
the third claim, which is the 
claim for a combination, is novel in the 
sense that no one before had thought of 
making a viewer using a half-cut film 


by the method used by the plaintiff. ” 


In the judgment dated January 27, 
1975, after remand, the learned single 
Judge observed:— 


“I must point out that there ve an 
essential difference between the technique — 
relied.upon by the plaintiff in his speci- 
fications andthe technique relied upon by 
the defendants witness in making the 
same tpye of photograph. According to 
the plaintiff, the film is placed in a cine ` 
camera and half the film is masked so 


' The essential part of 
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that only half of the film is exposed and 
s second photograph is taken on the 
other half of the film. According to the 
defendant, a single exposure can-be taken 
at.one time with a leica camera using 
four photographs on the leica frame as 
1/4th portion of the leica camere frame. 
As the leica camera frame is twice the 
size of a cine camera frame, it means 
that each of these 1/4th sized pictures 
will be equel to half size pictures in a 
cine camera frame ...... 5 

I cannot see that the process des- 
cribed by the defendants ig at all the one 
which has been patented. In fact, a prac- 
tical demonstration of the two methods 
was given in Court at the stage of the 
original trial. I would like to describe 
the process used by the two parties...” 
arrrer The masking is brought about by 
putting an object between the lens of 
the camera and the film. That object was 
metallic strip, It is -possible that the 
‘masking may be done in other ways also. 


w#eaecre 


given by the plaintiff in his patent has 
the use of masking. ...... id 

"es... In fact, I have upheld the patent 
on the ground that the plaintiff has used 
a new technique, in as much as he has 
connected previously well-known procesa 
in a combination. If all techniques are 
covered by this patent, then of course, 
there will be nothing inventive about it. 


I have upheld the patent on the ground’ 


that the plaintiff does not use masking 
in the sense that he shuts off the . light 
from half the frame of his camera in a 
particular way, I must hold that defta,’ 
method is different from this means that 
I must come to the conclusion that what 
ig stated in the written statement does 
not amount to being an admission on the 
- plaintiffs case.” _ 

19. Photography and its various tech- 


-. niques are known to those interested in 


and indulging ‘in this art for a long time. 
The varioug developments are well-pub- 


licised in ‘photographic magazines. There- 


fore, use of a particular type of film or 
camera or taking plurality of pictures on 


one film or in one frame is neither novel: 


nor new. The. technique of masking, 
super-imposing etc. are also well-known. 
Therefore, the trial Court fell in error in 
being confused by the defendants who 


put up a case of cine-frames, leica 
frames, technique of. photography 
ete, as defence to their infringe- 
ment. The patent consisted, inter 


alia, in the novel idea mentioned in the 
statement of the counsel for the appèl- 


‘From this process the essential and the. 


- and the same stand separated in discern- 


the description . 


‘ claim of patent 
- There is no evidence of prior user and 


.H, P. Films, Motion Picture 


A. LR. 


lant recorded by us earlier, In the-claima 
put forward by the plaintiff in the Patent 
Office. the entire process wag described. 





unéssential parts have to be separated! 


ing and finding out the imvention of the 
plaintiff, when we read his ‘counsel's! 
statement set out hereinabove, The patent}. 
a entirety is, therefore, upheld -asi 


- ` 20. Having detérmined the nature of 


the invention and having upheld the vali- 
dity of the patent, as set out above, the 
next aspect is to determine whether the 
invention is new. with reference to (a) 
prior publication, and (b) prior use. The 
defendants did not disclose any case of 
prior publication in the written state- 
ment, Jt was only in the statement before 
issues that Mangat Ram, defendant No. 1,. 
said that the first inventor of the alleged 
invention was Shri V. K. Singhal, Medi- 
cal Photographer in the Willingdon Hos- 
pital, new Delhi. Reading the statement 
of V. K. Singhal, who appeared as D, W. 
3, We. have no hesitation in rejecting the 
contention of the defendants. All that he 
deposed about was that he took plurality 
of pictures on a 24 mm. x 35 mm. frame, 
known ag leica frame. He then put the 
Said negative in an enlarger and. took 
pictures 1 cm. x 1 cm. and prepared sli- 
des from the film strips in which he had, 
taken plurality of pictures in a Ieéica 
frame. This is something quite different 
from preparing medially cut strips of 
35 mm. films having plurality of pictures 
for use in viewers specially adapted for 
these half-strips to give a virtual image 
of a full cine-frame. In any case, Singh< 
hal’s process is not claimed even by him 
to have been made public prior to the 
filed by the plaintiff. 


the rule enunciated in Pope Appliance 
Corporation v. Spanish River Pulp and 
Paper Mills Ltd., (1929) 46 R. P. C. 23, 
is clearly attracted. ' 

21. In the written statement defen- 
dants had pleaded that they do not 
manufacture the infringing. cine-strips 
themselves but are -getting the same 
manufactured in Bombay from various 
agencies. In the statement before issues 
Mangat Ram stated that he was ae 
half film-strips manufactured from s 
Producers, 
Karol Bagh, New Delhi, since 1965. Prem 
Sharma, P. W. 3, of H. P. Films stated 
in court that he used to get film strips 
with a full leica frame of 35 mm. prepara: 
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ed from Bombay Film Laboratories He 
did not speak of any halfcut films. The 
plaintiff also examined Gerdhanbhai 


G. Patel of Bombay Film Laboratories. 


en commission at Bombay. He stated that 
the film-strips of the plaintiff were half 
the cinema size filma while the film 
strips brought by Prem Sharma to him 
were of full size. Therefore, it is obvious 
that at mo stage were film strips, as 


claimed by the plaintiff to be his patent, 


produced pr get preduced by the defen- 
dants prior to 1967. Therefore, on ` this 
. point also, the plaintiffs patent is valid. 


22. It was urged on behalf of the de- 


fendants that although full. films were. 


got produced by him, these could . be 
medially cut and used. In other words, 
the defendants had anticipated what has 
been claimed by the plaintiff ag his inven- 
tion. To establish this it had to be pro- 
ved by the defendants that in some prior 
publication there igs found information 
about the alleged invention more or less 
similar to what is claimed by the plain- 
tiff, Mere possibility of such a thing be- 
ing made is of no consequence. A new 
invention may consist of a new combina- 
tion of all integers so as to produce a 
new or important result or may consist 
. Jof altogether new integers, The claim 
- [for anticipation has to be either by prior 
user or by prior publication. As was held 
Jin ‘Martin and Biro Swan Ltd. v. H, Hil- 
wood Ltd., 1956 R. P., C. 125 by the House 
of Lords, the defendants must show that 
in some prior publication there is to be 
feund information about the alleged. in- 
vention, 


“equal for the pipese: of practical 
utility to that given by the patent in suit. 


It is not enough, to use the familiar - 


metaphor which has perhaps beén run to 


death, to. make a mosai¢ of prior publi- 
catian and to say that thus the whole in- 


vention has been alreatty disclosed. This 
is particularly the case where the inven- 
tian is said to consist of a novel combi- 
nation, or as is sometimes said, a new 
functinal inter-relation of integers EIRA 


23. The process of photography men- 
tioned in the specifications and the 
claims, in our view, unduly prolific, does 
not detract from the essential features 
of the plaintiff’s invention of which, as 
has already been held by us, there is 
either anticipation nor prior user. 

24, The effect of the grant of a patent 
is quid pro quo, guid is the knowledge 

ed to the public and quo is the 
monopoly granted for the term of the 


Raj Parkash v. Mangat Ram (Prakash Narain J.) (Prs, 21-25] Delhi 11 


patent. S. 12 of the Patents and Designs 
Act, 1911 sets out that a patent once 
granted confers on the patentee the ex- 
clusive privilege of making, selling and 
using the invention throughout India and 
of authorising otherg so to. do. This is the 
quo. The quid is compliance with the 
various provisions resulting in the grant 
of the patent. The very simple device 
upheld in John Lord Hinde v. Osborne 
Garrett, and Co., 1884 (1) R. P. C. 221, 


- and an infringing hair-pin wes held as 


piracy of the plaintiffs myentdon with 
the following observations:— 

“The inventor says, J ask you, the pub- 
lic. or rather. I ask the Crown, to give me 
a monopoly. for a certain number of 
years. and in consideration of their giv- 
ing me that monopoly I will tell them in 
my specification the nature and manner 
of using the invention, I claim, and there- 
fore at the expiration of the time that is 
guaranteed for my monopoly the public 
will be the gainers because they will 
learn how to do this. If a man obtains - 
a patent, and thus obtains a monopoly, 
it makes no difference that somebody 
else who has not got a patent has thought 
of the same thing and has used it. He is 
not permitted to do that where the mono- 
poly has been secured to an inventor,” 

This law is codified in India by- the 
provisions. already referred to. 

25. The patented article or where 
there is a process, then the process, has 
to be compared with the infringing arti- 
cle or process to find out whether the 
patent has been infringed. This ig the 
Simplest way and indeed the oniy sure). 
way to find out whether there is piracy. 
This is what was done in the hair-pin 
ease. above-referred to, and is indeed, 


“always done. Unessential features in an 
infringing article or 


process are of no 
account. If the infringing goods are made 
with the same object in view which is 
attained by the patented article then a 
minor variation does not mean that there 
is no piracy. A person is guilty of infrin- 
gement if he makes what is in substance 
the equivalent ofthe patented article. 
Some trifling or umessential variation 
has to be ignored, There ig a catena off 
authority in support of this view. We 
need not cite all those cases which were 
brought to our notice at the Bar, Suffice 
it to quote the words of Lord. Denning, 
M. R. in Beecham Group Ltd. v. Bristol 
Laboratories Ltd, 1967 R. P. C. 406:— 


“The evidence here shows that in mak- 


‘ing hetacillin in the United States the de- 


fendants use a principal part of the pro- 
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cesses which are protected here by the 
English patents. The importation and sale 
here is prima facie an infringement. 


There ig a further point..A person is 
guilty of infringement if he makes what 


is in substance the equivalent of the _ 
cannot get out of. 


patented article. He 
it by some trifling or unessential varia- 
ON: seerste On the evidence as it stands, 
there ig ground for saying that hetacillin 
ig medically equivalent “to ampicillin. 
As soon as it is put into the human body, 
it does, after an interval, by delayed ac- 
tion, have the same effect as ampicillin. 
In these circumstances, I think there is 
a prima facie case for saying there” was 
an infringement. The process is So simi- 
lar and the product so equivalent that it 
is in substance the same as ampicillin.” 


26. We have seen the viewers marke- 
-ted by the defendants and the viewers 
produced by the plaintiff The viewers 
marked and kept on the record ag (1), 


-~ (1-A), ‘Mecorama,’ and a fourth viewer 


are definitely objects produced by piracy 
of the plaintiff’s patent, The defendants 
have made certain variations in its vie- 
wers but these are unessential; and what 
the defendants market ig . substantially 
the same thing as was conceived by the 
plaintiff. By trifle variations if the effect 
` obtained by the defendants is the same, 
and we hold that it is the same, then ac- 
cording to the rule enunciated in the 
Ampicillin case, referred to above, there 
' is a clear piracy. The idea of the plain- 
tiff which is a novelty is, clearly infring- 
ed. In any case, the. infringement is.ad- 
mitted by defendants 1 and 2. We have 
dealt with this matter in detail because 
defendant No. 3 has put in appearance 
at the last stage but does not admit in- 
.fringement. Therefore, we hold that 


-~ ~there is clear infringement: of the plain- 
tiffs patent, which we have delineated ~ 


- above, 

."' 29..The infringement having been 
proved and admitted by defendants 1 
and 2, an oder of injunction and accounts 
must follow. The law on this point 
-must first be noticed. l 


28.- Section 20 of the Act of 1911 laid 
down that there will be a Register of 
Patents maintained in the Patent Office 
wherein shall be entered the names and 
addresses of grantees of paténts, notifi- 
cations of assignments and. of transmis- 
sions of patents, of licences under pa- 
tents and of amendments, extensions and 
revocations of patents and such: other 
matters affecting the validity or proprie- 


torship of patents as may be prescribed, 
The Register of Patents shall be prima 
facie evidence of any matters by that 
Act directed or authorised to be insert- 
ed therein. Section 32 of the Act pro- 
vided as under:— `. 

“32. Certificate of validity ‘questioned 
and costs thereon.— In a suit for infrin- 
gement of a patent the Court may certi- 
fy that the validity of the patent 
came in question and if the Court so 
certifies, then in any subsequent suit in 
that ‘Court for infringement of the same 
patent the plaintiff, on obtaining a final 
order or judgment in his favour, shall, 
unless the Court trying the suit other- 


.wise directs, have his full costs, charges 


and expenses of and incidental to the 
said suit properly incurred.” 


-Section 33 reads as follows :— 


“Transmission of decrees and orders 
to the Controller— A Court making a 
decree in a suit under Séction 29 or an 
order on a petition -under Section 26 
shall send a copy. of the decree or order, 
as the case may be, to the Controller, 
Who shall cause an entry thereof and 
reference thereto to be made in the re- 
gister of patents.” 

29. Section 151 of the Patents - Act, 
1970 reads as under :— ae 

"151. Transmission of orders of Courts 
to Controller— (1) Every: order. of the. 
High Court on a petition for revocation, 
including orders granting certificates of 
validity of any claim shall be transmit- 
ted by the High Court to the Controller, 
who shall cause an ‘entry thereof and 
reference thereto to be made in the 
register. 

(2) Where in any suit for infringement 


- of a patent or in any suit under Sec- 
“tion 106 the validity of any claim or a 


specification is contested and that claim 


_ig found by the Court to be valid or not 


valid, ag the case may be, the Court 
shall transmit a copy of its judgment 
and decree to the Controller who shall 
on receipt thereof cause an entry in rela- 
tion to such proceeding to be made in 
the prescribed manner in a supplemen- 
tal record. ~~ J 

(3) The provisions of aub-sections (1) 
and (2) shall also apply to the Court to 
which appeals are preferred against deci- 
sions of the Courts referred to in those 
sub-sections.” 

30. Therefore, a proper order has to 
‘be drawn up in the present case and 
transmitted to the Patent Office. 

31. Apart from admitting the patent, 
‘as Claimed by the plaintiff, defendants 1 
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and 2 also admitted infringement there- 
of and prayed that a decree declaring 


the validity of the patent of the plain- ~ 
tiff with an injunction against the defen- . 


dants be passed prohibiting them from 
infringing such patent, 


plaintiff and defendants 1 ‘and 2 agreed 


that out of the sum of Rs. 15,000/- depo- - 


sited by defendants 1 and 2 by way of 
security in this court a-sum of Rs, 5000/- 
be refunded to defendants 1 and 2 with 
proportionate interest thereon and the 
balance be paid to the plaintiff in full 
and final satisfaction of -all claims of 
damages and accounts for the past 
period. We, accordingly, hold that the 
plaintiff ig entitled to the balance-of the 
amount in deposit in thig court after 
payment of Rs. 5000/- and proportionate 
interest thereon to defendants 1 and 2 
by way of full and final satisfaction of 
all claims till date of damages and for 
accounts against defendants 1. and 2. As 
against defendant No 3 who has’ been 
proved to be a seller of infringing view- 
erg a decree for accounts is passed. A 
preliminary decree for accounts is pass- 
ed. The final decree will be made up 
- after a Local Commissioner has gone in- 
.to the accounts and submitted a report. 
Against. all three defendants a declara- 
tion is given about the validity of the 
. patent of the plaintiff, as claimed and 


set out by us hereinabove, and an in- 


junction ig issued restraining the defen- 
dants from in any way infringing ‘the 
Said patent of the plaintiff during its 
term or extension thereof. The plaintiff/ 
appellant would also be entitled to deli- 
very up order of infringing articles and 
dyes in accordance with the delivery’ up 
order to be made by the court. ' 


32. The patent law- being rather tech- 


‘nical, it. will be but proper that we set’ ` 


out the formal final order in our judg- 
ment itself We can do no better than 
to refer to Dunlop Pneumatic Tyre Co. 
Ltd. v. Cliton Rubber Co, Ltd., (1903) 20 
RPC 393, for the correct form of the 
order. This order will be communicated 
to the Patent Office by the Registry of 
this Court, as required by Section 151 
of the Act of 1970, along with copies of 
the judgment and decree. Before we 
draw up the order, we would like to 
clearly state that the case of revocation 
of the patent put up by the defendants 
stands disproved, not only by the admis- 


sions but in view of the discussion of 
evidence hereinabove. 
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With regard to. 
the claim for accounts and damages the- 


‘ which is 
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33. We might also notice that once 
defendants 1 and 2 admitted the validity 
ef the patent of the plaintiff/appellant 
and violation thereof at the hearing be- 
fore us, the plaintiff/fappellant as a mat- 
ter of gesture of goodwill towards defen- 
dants 1 and 2 agreed to enter into an 
agreement ` ‘with them to supply film- 
strips viewers manufactured by him and 
defendants 1 and 2 agreed to take such 
viewerg only from the plaintiff/appellant 
and market the same. They entered in- 
to an agreement in this behalf dated 
January 17, 1977, which was recorded 
by us. This agreement, however, is only 
for oùe ‘year but the effect of it is that 
defendants.1 and 2 admit the patent of 
the plaintiff/appellant and earlier viola- 
tion thereof by them. They have also 
agreed to purchase the viewers manufac- 
tured by plaintiff/appellant. This aspect 
needs also to be recorded in the formal 
order and communicated to the Patent 
Office. 


34. We, iaces draw up the formal 
order as under : — 
"This court does arder that REA. (OS) 


2 of 1973 is allowed, and the judgments 


of the trial -Court dated December 15, 
1972 and January 27, 1975 are discharg- 
ed. The plaintiff ‘having raised the 
question of the enforcement 
patent, the same being upheld, the- de- 
fendants by themselves or through their 
servants and agents are restrained du- 
ring the continuance of patent No. 111926 
dated August 11, 1967,. or any extension 
thereof from infringing the said patent 
of which the plaintiff is the owner, The 
patent claimed by the plaintiff and cons- 
trued by this Court, is that the plaintiff/ 
appellant ig the owner of the patent 
in a medially cut positive 
35 mm. printed. film (with one or plu- 


ality of picture) and its use in combi-| = ’ 
nation with viewers specially adapted forj - . 


the use of such medially cut strips, ..80) 


. as to get a. virtual image of the, same 


size as the virtual image of normal 
35 mm. frame. The patent thus is also 
in a half cut 35 mm, positive film and 
the viewers with such film fitted therein. 
It ig further ordered that an enquiry be 
made what damages have been sustained 
by the plaintiff by marketing of the in- 
fringing viewers by defendant No. 3, the 
claim of damages and accounts against 
defendants 1 and 2 having been satisfied 
in accordance with what is stated in our 
judgment hereinabove; and it is further 
ordered that defendants 1 and 2 do with- 
in 10 days hereafter make a full and 


of- his . 
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sufficient affidavit stating what infring- 
ing viewers, films, dyes are in their pos- 
session, custody or power; and it is 


ordered that the defendants do within 10. 
days after filing of the said affidavit 


_ deliver up to the plaintiff the infringing 
viewers, films and dyes in consonance 


with the court proceedings. and orders - 


passed on January 24, 1977: Costs of 
the proceedings will be borne by the 
parties themselves. This Court hereby 
certifies, pursuant to Section 151 of the 
Patents Act, 1970, that the plaintiff has 
proved the particulars of breaches and 
defendants 1 and 2 have failed to prove 
their claim fer revecation-of the patent. 
And ït is further ordered by this court 
that the agreement between the plaintiff 
and defendants 1 and 2 executed on Ja- 
nuary 17, 1977 has been recorded by 
court, copy of which is Annexure ‘A’ to 
the formal order.” 

. 35. The appeal is allowed in termg of 
_the above order, 
= ‘Appeal allowed. 
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AVADH BEHARI ROHATGI, J. 
<7 S. 8. Bhagat- and others, Plaintiffs v, 
N. S5, Ahluwalia, Defendant, i 
Suit No. 46 of 1974, D/- 4-4-1977, 


{A) Civil P.C. {5 of 1908), S. 92 — Pro- . 


cedure — Opportunity of hearing to the 
‘parties — Not essential. AIR 1956 a 
(65 Dissented. 


The Advocate General has nady to 
see whether there is or there is not a 
prima facie case that should be allowed 
to go.te a court of law. He does not de- 
cide the rights of the person against whom 
' the suit is intended to be filed as such a 


= person will have full opportunity to pre- 
© -sent his case before the Court in which 


the suit is filed. The Court cannot en- 
` quire whether the sanctioning authority 
has heard the parties though it can en- 
quire into the competency of the autho- 
' rity to act under Ss, 92 and 93, Case law 
discussed, ATR 1956 Pepsu 65 Dissented. 
(Paras 18 and 20) 
(B) Civil P. C: (5 of 1908), S. 92 — San- 
ction of Advocate General — Issue of 
notice to applicants before granting sanc- 
tion — Not obligatory. AIR 1965 Andh 
Pra 143 Rel. on. (Para 24) 
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N. S. Bindra, Sr, Advocate with Ashok 
Grover, for Plaintiffs; Bakshi Shiv Cha- 
ran Singh, Sr. Advocate with Amarjit 
Singh, for. Defendant. . 


ORDER: ‘Six plaintiffs claiming 
themselves to vie trustees of six trusts 
have brought this suit under S. 92 of the 
Civil P. C. (the. code) against N, S. Ahlu- 
walia, the sole defendant. It is alleged in 
the plaint that the defendant has com- 
mitted serious breaches of trust. 

2. The reliefs asked for in the plaint 
are as follows: that the defendant be re- 
moved from the office of the trustee; 
that he be directed to render accounts; 
that he be ordered to deliver the trust 
property and a declaration that the pro- 
perty was an endowed . property snoue 
be made. 


3. In the plaint the plaintiffs ‘say 
that by an order dated January 11, 1974. 
they have obtained the consent of the Ad- 
ditional District Magistrate (South) Delhi 
exercising the powers of the Advocate- 
General under S, 92 of the Code as con- 
ferred upon him by the Lt, Governor, 
Delhi, for the institution of the present 
suit. 

4. The defendant has raised numerous 
defences to the suit, As regards consent 
the defence is that no valid consent has 
been obtained under S. 92 of the Code. 
On this pleg the following preliminary 
issue was framed on January 31, 1975: 

Whether a valid permission as envisa- 
ged within the ambit of S. 92 of the Code 
of Civil Procedure has been obtained by 
the plaintiffs? . 

It is this. issue which calls for decision. 

5. Section 92 provides for a suit being 
instituted by the Advocate-General or by 
two or more persons having an interest 
in the trust and having obtained the con- 
sent in writing of the Advocate-General. 

6. The present suit has been brought 
not by the Advocate-Genera] (there is no 
Advocate-General in Delhi who could 
act under S. 92, of Civil P. C.) but by six 
trustees after obtaining the consent of 
the authority duly empowered to exer- 
cise the powers of the Advocate-General, 
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7. The consent on the basis of which 
the present suit has been inśtituted is 
dated January 11, 1974. It is embodied in 
an order of Mr. ‘Naveen Chawla, Addi-“ 
tional .District Magistrate (South) Delhi 


(Ex. PW 1/1), It appears from that order... 
that the said Additiona] District Magis- n 
trate was empowered by the Lt. Gover- 
“on December 15, 1971 

_ the order dated May 21, 


nor to exercise the powers of the Advo- 
cate-General under S. 92.. 


8. The order under S. 93 of the Code 
whereby the Lt. Governor appointed the 
Additional District Magistrate (South) 
Delhi to exercise the powers of the Advo- 
cate-General under S.°92 in respect of 
the application moved by the present six 
trustees has been’ proved on the record. 
The order is dated November 28, 1973 
(PW 3/1), It is signed by Mrs. S. Duggal, 
Deputy Secretary (Litigation), Delhi Ad- 
ministration. Her signatures were proved 
by a witness of the a a (G, 8. 
Nangia, PW 3). 

9. The signatures of Shri Naveen Cha- 
wla on the order dated January 11, 1974 
made in exercise of the powers of the 
Advocate-General conferred upon him 
under S, 93 have been proved by Addi- 
tional District Magistrate (North) Shri 
S. L. Arora, P.W, 2. 


10. ‘This case has a history behind it. 


Much time was lost in obtaining consent. 
Each time consent was obtained death in- 
tervened; suit could not be brought. Once 
when suit was brought it was dismissed. 
The: court held that the Collector did not 
have the previous sanction of the State 
Government for the exercise of his 
powers. 


1l. On December 15, 1961 Sary 
Gurbachan Singh and S.. S, Bhagat made 
an application praying that consent be 
given to them under S, 92 to institute a 
suit against the present defendant. The 


Collector, Delhi Mr. S. G. Bose Mullick ` 


gave consent by his order dated October 
19, 1962 (PW 2/1), As it happened Shri 
Gurbachan Singh died before the suit 
could be instituted, An application was 
then made by one Gurdit Singh for sub- 
stitution of his name in place of Shri 
Gurbachan Singh, deceased, for bringing 
the suit along with Shri S. S. Bhagat, the 
surviving petitioner, Shri S. G. Bose Mul- 
lick permitted Gurdit Singh’s ‘name to be 
substituted in place of Gurbachan Singh 
Oy his order dated May 21, 1964 C 
2/2). 


12. Gurdit Singh and 6&. S, Bhagat 
brought a suit (Suit No, 410 of 1966) 
under S. 92 in this Court against the de- 


í 
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fendant. That suit . failed on the ground 
that the subsequent order of the Collee- 
tor granting permission of substitution - 
, was passed without obtaining the sanc- 
‘tion of the State Government. Following 
the authority of the Privy Council in 
Prem Narain v. Ram Charan, AIR 1932 
PC 51 Prithvi Raj J, dismissed the suit 
holding that for 

1964 there was 
no previous sanction ef the State Gov- 
ernment for the powers exercised by the 
Collector under S. 92. 


13. On Apri] Il, 1972, a fresh applica- 
tion was’ made to obtain consent. By 
order dated April 10, 1973 Shri Ashok 
Nath, Additional District Magistrate 
(South) gave consent, he having been 
empowered. by the order of the Lt. Go-., 
vernor to . exercise the powers of the 
Advocate-General under S. 92 by letter 
dated May 25, 1972. On this consent suit 
could not be brought as K. S. Malik, one . 
of the applicants in the application dated 
April 11, 1972, had died on June 19, 1973, 
before the suit could be filed. 

14. Yet another application had to be - 
moved for fresh consent. This was done 
on July 23, 1973 wherein Commander G. 
Nandy Singh became fhe applicant in. 
place of the deceased K, S. Malik. On. 
this application Mr. Naveen Chawla 
granted the permission on J anuary 11,- 
1974, as I have said. 

15. The defendant contends that there 
is no valid consent obtained for the suit. 
The grounds of challenge set out in the 
written statement can be summarised as” 
follows :-— - 


(a) that no notice was given to the de- 


fendant by the Additional District Magis- 
-strate before giving consent. 


(b) Delhi Courts have no iurisdiction to 
hear the suit. a. 
(c) The suit is bad for minde of 
causes of action and’ multifariousness. - 
One suit for six trusts cannot be institut- 
ed. 

(d) The suit is outside the scope of 
S. 92. 

(e) poe have no neresi in the 
trust. : 

16. As sepia all these objections it is 
enough to say that it is not the function 
of the Advocate-General under S. 92 to 
give a decision on the issues that might 
arise in the course of the suit under S, 92 
and a court of law is competent to come 
to its own conclusions of fact and law. 
All that the Advocate-General has to 
satisfy himself before granting the sanc- 


a -ishould be allowed to go to a 
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tion is that there isa prima facie case and 
that it is worthwhile that the suit should 
be tried by a court in the insterests of a 
public charity. Take an example: Whe- 
ther the plaintiffs in this case have an 
interest in the trust which would bring 
them within the scope of S. 92 is one of 
the issues which will be framed and tried 
in the suit itself. It is for the court to 
determine this issue in the light of the 
evidence adduced before it. 

17. Nor does the law require the Ad- 
vocate-General to hear the defendant be- 
fore granting the permission. The reason 
is that the Advocate-Genera] in exercis- 
ing the powers vested in him under S, 92 
does not perform a judicial function. It 
is not even quasi-judicial, 
ministrative function which he discharges. 
He is not compelled by any statutory ob- 
ligation to hear witnesses, to admit docu- 
mentary evidence, or to hold an enquiry 
_ before granting or refusing consent when 
he- is moved under S, 92: See Shavax v. 
Masood Hosain, AIR 1965 Andh Pra 143. 


18. With the exception of a solitary 
decision of Mehr Singh J, of the Pepsu 
High Courtin Sadhu Singh Sunder Singh 
v. Mangalgir Mohatmim Dera, AIR 1956 
Pepsu 65 the High Courts of Andhra Pra- 
desh, .Kerala, Madras, Allahabad, Rajsa- 
- than, Jammu and Kashmir, Punjab and 
Haryana and the former Chief Court of 
Punjab have all uniformly held that the 
order of the Advocate-General under 
©, 92 is merely an administrative or an 
executive act and - cannot be - called . 
quasi~judicial order. The sieoonder al 
view is that neither S, 92 nor any other 
provision of the Code requires the Ad- 
vocate-General- to hold an enquiry or to 


give an opportunity of hearing to the. 


party which might be affected by the giv- 
ing. of his consent, The Advocate-General 
has merely to see whether there is or 
there is not a prima facie case that 
court of 
law. He does not decide the rights of 
the person against whom the suit is in- 
tended to be filed as such a person will 
have full opportunity to present his case 
before the Court in which the suit is filed. 
The Advocate-General does not decide 
anybody's rights. Nor -does he take 
away the right of the defendant to the 
proposed suit to defend the same on all 
possible grounds available to him in law. 
He does not give any decision on the me- 
rits of the controversy one way or the 
other. There is no lis before him; See 
Amrita Nand v. Advocate-General, Punjab, 
AIR 1974 Punj & Har 334, Shavax v. Syed 


(Prs. 16-22] S. S. Bhagat v. N. S. Ahluwalia (Rohatgi J.) 


It is an ad-. 


exercising the 


ALR 


Masood Hosain, AIR 1965 Andh Pra 143, 
A. K. Bhaskar v, Advocate-General, AIR 
1962 Ker, 90 (FB), Raju v. Advocate- 
General, Madras AIR 1962 Maq 320, K. M. 
Abdul Kasim v. Mohamed Dawood,” AIR 
1961 Mad 244. Swami Shantanand Sara- 
swati v. Advocate-General, AIR 1955 All 


- 372, Shrimali Lal Kasliwal’v. Advocate- 


General, AIR 1955 Raj 166 end Desraj 
v. Dy, Commr, Jammu and Kashmir, AIR 
1962 J & K 86, ; 


19. Judges after judges have doubted 
the correctness of the view of the Pepsu 
High Court. The numerous authorities on 
the subject are conclusive ‘against its cor- 
rectness. The law may therefore be 
taken to be settled that the order of the 
Advocate-General is not quasi-judicial. 


20. It being firmly established that in 
powers vested in him 
under S. 92 the Advocate-General does 
not perform a judicial function, the ques- 
tion at once arises what is it that a court 
has to see to determine the validity of 
sanction? Now where there is a consent 
all that the court is concerned to see is 
whether there is a valid sanction by a 
competent authority. It cannot go be- 
yond the sanction. It cannot -enquire 
whether the sanctioning authority’ has 
heard the parties though it can enquire 
into the competency of the Authority to 
act under Ss, 92 and 93 of Civil P. C. 


21. In this case there is a valid appoint- 
ment of the Additional District Magis- 
trate (South) by the Lt. Governor to ex- 
ercise the powers of the Advocate-Gene- 
ral under S. 92. That appointment has 
been duly proved. 5, 93 requires and the 
Privy Council has so held in Prem Nara- 
in’s case (AIR 1932 PC 51) that previous 
sanction for the exercise of the power 
must be obtained by the Collector or 
other officer appointed for each parti- 


cular case. General sanction by the 
State Government igs not enough. 
The obtaining of such sanction 
“must be strictly proved because in’ the 


absence of such sanction the suit will be 
without jurisdiction. In such a case the 


eourt will not draw a presumption under 


S, 114, Evidence Act: that all due for- 
malities of law must have been complied 
with: Satyananda v., Phani Lal. AIR 1955 
Cal. 155. 


"22. On the true construction of S. 93 
the previous sanction of the Government 
is necessary in every suit before the Col- 
lector or the officer appointed could ex- 


f 
è 
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ercise powers conferred upon the Ad- 
vocate-General by Ss. 91 and 92 of the 
Code. The Privy Council in Prem Nara- 
in’s case (AIR 1932 PC 51) (at p. 54) 
(supra) said :— i 


"In their Lordships’ opinion S. 93 pro- 
vides for two distinct matters: the ap- 
pointment of an officer to exercise the 
powers conferred by Ss. 91 and 92 on 
the Advocate-General, and the “previous 
sanction” of the Local Government to the 
exercise of such powers: in each case both 
the appointment and the previous sanc- 
tion of the Loca) Government to the ex- 
ercise of the powers are necessary before 
the provisions of S. 93 can be utilised.” 


23. Consent in the previous suit was 
held to be invalid on this ground by 
Prithvi Raj, J. Consent in the present 
suit does not suffer from any such de- 
fect. I, therefore, hold that there is a 
valid sanction, 


24. Counsel argued that Shri Vinoo 
Bhagat, plaintiff No. 5, alone was present 
before the Additional District Magistrate 
(South) when the application for consent 
was considered. He said that the remain- 
ing five applicants were not present in 
the consent proceedings, though the ap- 
plication purported to be on behalf of 
all of them. It was contended that Shri 
Vinoo Bhagat did not hold any power-of 
attorney on behalf of the remaining plain- 
tiffs and therefore consent given is in- 
valid. This argument is without merit. 
-The reason is plain. The application was 
signed by all the six applicants as is 
clear from the evidence of R. D. Gupta 
PW-4, One of the applicants could appear 
before the Additional District Magistrate 
(South) to pursue the application. Even 
his presence was not required in law. 
Without issuing notices to the applicants 
the Collector could have decided the ap- 
plication. ‘A notice to the institution or 
the trustees is not obligatory before grant- 
ing sanction: See Shavax v. Masood Hos- 
in (AIR 1965 Andh Pra 143) (supra). 








25. For these reasons I would decide 
the preliminary issue in favour of the 
plaintiffs and hold that there is a valid 
sanction for the institution of the present 
suit by the plaintiffs. 


Order accordingly. 
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PRAKASH NARAIN AND 
_ PRITAM SINGH SAFEER, JJ. 
-© Raj Prakash Varshney, Petitioner v. 
Addl, District Magistrate, New Delhi, and 
others, Respondents, 
Criminal Writ No. 13 of 1977, D/- 5-8- 


. 1977.. 


(A) Constitution of India, Art. 226 — 
Habeas Corpus — Proceedings for — Par- 
ties — Persons alleged to have bad faith 
or interfered with administration, execu- 
tive or judicial. can be impleaded as res- 
pondents, 


When serious allegations showing ‘bad 
faith or interference with administration, 
executive or even judicial, is imputed to 
a person, such person should at least 
have opportunity of being heard lest in 
his absence some finding adverse to him 
is given. On this principle alone, there- 
fore, respondents-4 and 5 cannot be said 
to have been wrongly arrayed as respon- 
dents to the writ petition in the instant 
case, (Para 18) 


(B) Maintenance of Internal Security 
Act (26 of 1971), Ss. 3 (1) and 8 — Order 
of detention under S. 3 (1) — Requisites 
for validity of order — Personal bona 
fide satisfaction of authority essential — 
Existence of grounds for detention whe- 
ther to be communicated or not essential 
at time of passing order — Constitution 
of India, Arts, 21 and 22 (5). 


The first requisite of a valid order of 
detention under S. 3 of the Act is that 
it should be made on the personal bona 
fide satisfaction of the authority ordering 
the detention and not on the dictate of 
anyone else or on being influenced by 
anyone else. : (Para 21) 


- A body entrusted with a statutory dis- - 
cretion must address itself independently, 
to the matter for consideration. It cannot 
lawfully accept instructions from, or me- 
Chanically adopt the view “of another 
body as to manner of exercising its dis- 
cretion in a particular case, unless that 


` other body has been expressly empower- 


ed to issue such directions or unless the 
deciding body or officer is a subordinate 
element in an administrative hierarchy 


within which instructions from above 


may properly be given on the question at 
issue.” ILR (1977) 2 Delhi 605 and (1897) 1 
QBD 132 and (1951) 2KB 284 Ref to, 


_ Halsbury Laws of England (Fourth Edn.) 


Vol. 1 Page 31 Rel on. (Para 26) 
KU/LU/E404/77/KSB i 
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Satisfaction to be a valid satisfaction, 
as postulated by S. 3 of the Act, has to 
be based not only on relevant material 
but has to be free from the vice of act- 
ing under dictate or a mechanical adop- 
tion of the views of a superior authority. 
The mere assertion that the order was 
made on personal and bona fide satisfac- 
tion of the detaining 
mere reading of what is stated in the 
order of detention would not be sufficient 
to hold that the order was not made 
under dictation from a superior or other 
authority. (Para 30) 

Applying the above principle to the 
facts of the present case and on a consi- 
deration of the material on record in- 
cluding the record of the detaining autho- 
rity who was the Additional District 
Magistrate, New Delhi and Respondent 1 
to the petition: i 

Held that the orders of detention dated 
11-2-1977 and 21-3-1977 were issued 
under dictate and not on her personal 
bona fide satisfaction, The impugned 
order of detention dated 21-4-1977 which 
was passed after revocation of the em- 
ergency and S. 18-A of the Act was issu- 
ed at the behest of or on the dictation of 
Superior or other authority that it was 
necessary to detain the petitioner under 
Act. The impugned order 
to be quashed. (Paras 27 to 30) 


Having regard to the rule of law laid 
down by the Supreme Court and the fun- 
damental rights guaranteed by Arts. 21 
and 22 (5) of the Constitution the grounds 
of detention, whether to be communica- 
ted or not, must exist before a detaining 
authority can pass an order under S. 3 of 
the Act. Furthermore, the grounds of de- 
tention must disclose material facts to 
arrive at the statutory satisfaction to 
prevent a particular evil for which it was 
necessary to detain a person without 
trial. Mere D. O. letters of the type issu- 
ed in the present case cannot be regard- 
ed as relevant material having probative 
value on which the statutory satisfaction 
could be based. The notes recorded by 
the first respondent in respect of the 
three orders of detention show adoption 
by her of the views of superior and other 
authorities and not application of her own 
mind to the material said to be constitu- 
ted by these letters and communicatioa. 
Furthermore, if the facts and material 
disclosed are insufficient for the purpose 
of Art. 22 (5) of the Constitution or S. 8 
of the Act, the detention order stands 


vitiated, (Para 31) 
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authority or the - 


has therefore. 


A-LR 


The material facts on which the grounds 
of detention are framed and the statu- 
tory satisfaction arrived at are relevant - 
both for the purposes of finding out whe- 
ther there was statutory satisfaction and 
whether the constitutional requirement of 
Art. 22 (5) of the Constitution and the 
statutory requirement of S. 8 have been 
met. . (Para 31) 


(C) Maintenance of Įnternal Security 
Act (26 of 1971), S. 3 (1) — Order of de- 
tention under — If vitiated on account of 
mala fides or bad faith. 


The District Magistrate should be bona 
fide satisfied about the prejudicial activi- 
ties of the detainee, Absence of bona 
fides in this context does not mean proof 
of malice, for an order can be mala fide 
although the officer is innocent. The im- 
portant point is that the satisfaction of 
the public functionary, though subjective. 
must be real and rational, not colourable, 
fanciful, mechanical or unrelated to the 
objects enumerated in S. 3 (1) of the Act. 
AIR 1974 SC 806 Foil (Para 32) 


Held on the facts of the instant case 
the impugned order of detention was 
vitiated by malice in law .or on account 
of mala fides or bad faith, 

(Paras 32, 33, 34) 

Furthermore, the purpose of detention 
or at least asking for petitioner’s deten- 
tion under the Act was to see that Sec- 
tion 167 of the Code of Criminal Proce- 
dure was not taken advantage of. This 
would be collateral purpose and also 
makes the detention mala fide. 

(Para 35) 


(D) Maintenance of Internal Security 
Act (26 of 1971), Ss. 3 and 8 — Grounds 
of detention — Defective on account of 
lack of particulars or vagueness — Ef- 
fect. (Constitution of India, Art. 22 (5)). 


Where the grounds of detention com- 
municated to the petitioner did not set 
out, indeed it was not even known to the 
detaining authority, as to what was the 
nature of the documents which were al- 
legedly communicated to the agent of a 
foreign power, how many documents were 
given, what information was passed on 
and to whom, it was held that the grounds 
communicated thus suffered from a seri- 
ous defect, viz, lack of particulars or 
vagueness with the result that the peti- 
tioner’s detention under S. 3 (1) was 
vitiated on account of non-compliance vf 
Art. 22 (5) of the Constitution and the 
statutory requirement of S. 8 of the Act. 
AIR 1971 SC 263 Rel. on (Para 36) 
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Earl Fitzwilliam’s Wentworth Estates 

Co. Lid. v. Minister of Town and Coun- 

try Planning 22 
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1942 AC 206: 310 LJ KE 724, Liverside 

v. Anderson 31 
1914 AC 808, Shearer v. Shields 32A 
(1897) 1 Q BD 132 : 68 LJ QB 56, Quean 

v. Lord Leigh 

P. N. Lekhi, M. K. Garg and S. K. Ag~ 
garwa] for Petitioners; A. B. Sagarya and 
K. N. Kataria (for Nos. 1, 2, 3 and 7), 
Subhash Chug (for No. 5), R. Panjivani, 
Vijay Panjivani and Raj Panjivani (for 
No. 4) and Z. A. Khalidi, (for No. 6), for 
Respondents. 

ORDER :— The petitioner. Raj Prakash 
Varshney. who was being detained in the 
Centra] Jail, Tihar, New Delni by virtue 
of and under an order passed by respon- 
dent No. 1 under 5, 3 (1) of the Main» 
tenance of Internal Security Act, 197i. 
hereinafter referred to as the Act, by 
this petition under Art. 226 of the Con- 
stitution of India prayed that a writ in 
the nature of habeas corpus be issued to 
respondents 1, 2, 3 and 7 with the direc- 
tion that he be set at liberty, We have 
already allowed the petition and now 
proceed to record our reasons. 

2. The petitioner is a citizen of India 
and was detained in the Central. Jail. 
Tihar. New Delhi, under authority of an 
order dated Apr, 21, 1977 (Copy Annexura 
P. 1) made by respondent No. 1, Addi- 
tional District Magistrate, Delhi, in exer- 
cise of powers conferred by sub-clause (1) 
of clause (a) of sub-sec. (1) of S. 3 of 
the Act. Originally, the petitioner 
was arrested on February 4, 1977 
in connecticn with the investigation of 
F. I. R. 26/1977 lodged in Police Station 
Srinivaspuri under Ss. 3, 4, 5 and 9 of 
the Indian Official Secrets Act read with 
S. 120-B, LP.C. An order under S. 3 (1) 
(a) of the Act and a declaration under 
5. 16-A of the Act was made by respon- 
dent No. 1 on February 11, 1977 but the 
same were not served on the petitioner 
to start with, The petitioner who had 
been remanded to police custody after 
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his arrest early in February, 1977 was 
produced before Shri P. K. Dham, Metro- 
politan Magistrate on February 25, 1977 


-on the expiry of the period of remand 


granted by the Metropolitan Magistrate. 
On that date, according to the petitioner, 
he was forced to move an application be- 
fore the Metropolitan Magistrate to the 
effect that he wanted to make a volun- 
tary confession., The Magistrate is alleged 
to have got upset when the police offi- 
cers: accompanying the petitioner told 
him that the petitioner wanted to make 
a voluntary confession He, however, en- 
tertained the application and sent it for 
further action to Shri Jaswant Singh, 
Metropolitan Magistrate, who in his turn 
directed that the petitioner be produced 
before him on February 17, 1977. On that 
date Sri Jaswant Singh Metropolitan 
Magistrate, was not available and so the 
petitioner was again brought te court on 
February 18, 1977. The alleged confessioa 
of the petitioner was then recorded, Im- 
mediately thereafter the petitioner was 
served with the order under the Act 
made by respondent No. 1 on February 
11, 1977 and he was taken to Central 
Jail, Tihar, On March 21, 1977 the order 
dated February 11, 1977 was revoked and 
fresh order of detention was made in res- 
pect of the petitioner purportedly on ac- 
count of S. 16-A of the Act having lapsed 
on the revocation of the proclamation of 
emergency by the President. The grounds 
for detention as postulated by S. 8 of the 
Act were communicated to the petitioner 
on April 4, 1977. This order of March 21, 
1977 as well as the “grounds” were re- 
voked on April 21, 1977. On the same day 
respondent No. 1 passed another order of 
detention under S. 3 (1) of the Act order- 
ing detention of the petitioner. The order 
was served on, and the grounds for de- 
tention were communicated to, the peti- 
tioner on April 21, 1977 in jail. On April 
25. 1977 the petitioner filed the present 
petition under Art. 226 of the Constitu- 
tion. It came up for hearing before a 
bench of this Court on April 27, 1977 but 
was directed to be listed betore some 
other bench. Th: matter was then laid 
befcre us on April 28, 1977. We issued 
rule nisi returnable before a Divisioa 
Bench on May 11, 1977. On that date ap- 
peacances were put in on behalf of the 
respondents but time was prayed for to 
file counter-affidavits by way of return 
to the rule nisi Time was granted to the 
respendents to file their counter-affida- 


vits in view of the fact that clear 8 days 
had not elapsed between service of the 
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notice and the date of hearing as requir- 
ed by the High Court Rules and Orders. 
The returns of all the respondents ex- 


cept respondent No. 3 were thereafter. 


filed and the matter came up before us 
for hearing. According to the returns of 
respondents 1, 2 and 7, in the meanwhile 
the order of respondent No. 1, the de- 
taining authority, dated April 21, 1977 
along with the grounds were placed be- 
fore the State Government, in this case 


- the Administrator of the Union Territory 


of Delhi, who approved the same on 
April 29, 1977, A report was then made 
by the State Government to the Central 
Government on May 2. 1977. A reference 
was made to the Advisory Board on 
May 86, 1977 and the Advisory Board had 
considered the matter on May 16, 1977 
but its report was awaited till the time 
of the filing of the returns. 


3. The petitioner contended that his 
detention under the order dated February 
11, 1977 and continued detention by vir- 
tue of orders dated March 21, 1977 and 
April 21, 1977 was iHegal, mala fide, con- 
trary to and in abuse of the process of 
law and violative of his fundamental 
rights. According to him he was being 
detained for collateral reasons and not in 
furtherance of the objects postulated by 
the Act. It was further submitted that the 
detention was motivated and was an act 
of revenge or spite of respondents 4 and 
5. The further contention was that res- 
pondents 4 and 5 forced the hands of the 
concerned authorities, namely respondents 
1, 2 and 7.to detain the petitioner under 
the Act. se 

4. It hàs been stated in the petition 
that the petitioner graduated from the 
Banaras Hindu University in 1949 by do- 
ing B.Sc. in Metallurgy Engineering. 
Thereafter he took eight months’. training 
and worked as a Research Assistant from 
September, 1949 to January, 1950 in the 
College of Mining and Metallurgy, Bana- 
ras Hindu University, Varanasi in Uttar 
Pradesh. From January 1950 to March 
1950 he worked as a supervisor in the 
College of Mining and Metallurgy in the 
same University. From April, 1950 to 
March 1952 the petitioner took industrial 
training at Binani Metal Works Ltd., 
Howrah, West Bengal and later joined 
that concern as a Metallurgist. From 
April 9, 1952 the petitioner joined the 
Indian Air Force as a civilian technician 
end later served aS an Assistant Foreman 
in the Inspectorate of Explosives, LA.F., 
Khamaria. For a short period of five 
months from February, 1953 to July, 
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1953 he was on deputation to the Govern- 
ment of India for attachment with the 
Inspectorate of Armaments, Ministry of 
Supply, United Kingdom, for undergoing 
training in Metallurgy Development of 
Air-Force and explosive armament, stores, 
In 1958 the petitioner applied to the 
Indian Air Force for permission to seek 
employment elsewhere to better his 
prospects, This permission was granted. 
The petitioner submitted an application 
to the U.P.S.C. for being selected in a 
recruitment being conducted by that body 
for the post of a lecturer in Metallurgy 
(Senior Scale) in the Delhi Polytechnic. - 
The petitioner was selected for this post 
and was released by the Indian Air 
Force on October 14, 1958 to join the 
post. He joined the Delhi Polytechnic on 
October 15, 1958 and remained in the 
employment of that institution till Sep- 
tember 29, 1962. It is stated by the peti- 
tioner that: as his appointment in the 
Delhi Polytechnic was temporary, he re- 
tained his lien as a quasi-permanent 


- Assistant Foreman in the Inspectorate of 


Explosives, Indian Air Force, Khamaria. 
During the time that the petitioner was 
in the employment of Delhi Polytechnic, 
he states, he had nothing to do with the 
Ministry of Defence or any of the defence 
establishments or any other department 
or Ministry of the Government of India. 
He further says that although he wanted 
to do part-time research work in the 
Defence Science Organisation yet his re- 
quest was turned down on March 17, 
1961 (vide thé communication copy of 
which is Annexure P. 5). The petitioner 
then goes on to say that in order to 
better his prospects he kept on applying 
for other posts, On March 28, 1962 the 
Delhi Polytechnic forwarded his applica- 
tion for the post of Reader in Mechanical 


Engineering (Metallurgy) in the Roorkee 


University, Roorkee. This, the petitioner 


‘states, shows that he -had nothing to do, 


even upto March 28, 1962, with any de- 
partment of the Govenment of India and 
that his only occupation was teaching in 
the Delhi Polytechnic. On September 29, 
1962 the petitioner left the service of 
Delhi Polytechnic and joined the Direc- 
torate of Technical Development & Pro- 
duction (Air) in the same grade in which 
he was serving in the Polytechnic. Hs 
served in the said Directorate till Janu- 
ary, 1974 when on January 20, 1974 he 


‘joined the Planning Commission as Direc- 


tor (Metals). This was the post that the 
petitioner was’ holding when he was 
arrested in February, 1977. The peti- 
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tioner submitted that. from a narration of 
the above facts it was evident that in the 
year 1960-61 the petitioner was not an 
officer of the Directorate of Technical 
Development and Production (Air) nor 
was he in any way connected with any 
Government department or Ministry. 
According to the petitioner while he was 
in the Planning Commission he was con- 
cerned with examining the technical 
feasibility of the proposal of the Andhra 
Pradesh Industrial Corporation to set up 
a sponge iron plant aided by the United 
Nations Development Programme. The 
said proposal was based on American 
technology provided by the Allis Chal- 
mers Corporation of the United States of 


America. The petitioner. did not find the. 


said proposal worth accepting. He, there- 
fore, rejected it. Pressure was then 
brought upon him to agree to the propo- 
sal because respondent No. 4 was the re- 
presentative in India of Allis Chalmers. 
Corporation. _ Inasmuch as the petitioner 
did not yield to the pressure, respondent 
No, 4 got annoyed and approached res- 
pondent No. 5°to have pressure put upon 
the petitioner. Respondents 4 and 5 were 
alleged to be old - friends. Respondent 
No. 5 was then alleged to have insisted 
that the petitioner should give a clean 
chit to the proposal of accepting the 
technology supplied by Allis Chalmers 
Corporation. Inasmuch as the petitioner 
resisted, respondents 4 and 5, it was 
alleged, got a false case under the Indian 
Official Secrets Act registered against him 
and had him arrested and humiliated. 
His premises were searched and. he was 
made to suffer all sorts of torture and 
indignities. Respondents 1, 2 and 7 were 
said to have been ‘willing tools of res- 
pondents 4 and 5. 
did not yield he was tortured and 
threats were held out to the security and 
welfare of his wife and children. In this 
way he was compelled in the interest of 
his near-ones and dear-ones to volunta- 
rily confess his being implicated in a 
“diabolic charge” of obtaining for and 
supplying sensitive information and docu- 
ments to an agent of a foreign country. 
In the meanwhile, it was averred, at the 
behest of respondents 4 and 5, respondents 
1 and 2 had an order under the Act pre- 
pared on February 11, 1977. This was not 
served on the petitioner designedly as the 
police officers were using third degree 
-methods to persuade the petitioner to 
make a voluntary confession, This con- 
fession having been obtained in the cir- 


cumstances mentioned earlier on Febru- 
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ary 18, 1977 the order under the Act 
dated February 11, 1977 was then served 
on the petitioner and he was detained 
under the Act. No grounds of detention 
were served on the petitioner on account 
of the operation of S. 16-A of the Act 
which had come into force and remained 
in force for the duration of the emergen- 
cy proclaimed by the President on June 
25/26, 1975. When the emergency ended 
the petitioner was served with the deten- 
and grounds of detention 
dated March 21, 1977 which were later 
substituted by the impugned order and 
grounds of detention dated April 21, 1977. 
The petitioner contended that respon- 
dents 1, 2 and 7 acted at the behest and 
directions of “extra-Constitutional perso- 


nalities” in the persons of respondents 4 ` 


and 5 and the exercise of power under 
the Act was thus mala fide, arbitrary, 
unconstitutional and for collateral pur- 
poses, The impugned detention order of 
April 21, 1977 was also attacked on the 
ground of its being based on non-existent 
and irrelevant facts, 


5. Respondent No. 1 is the Additional 
District Magistrate, New Delhi who 
passed the impugned orders under the 
Act. Respondent No. 2 is the Union of 
India, the Central Government. Respon- 
dent No. 3 is the Superintendent, Central 
Jail, Tihar in whose custody the peti- 
tioner was lodged in jail, Respondent 
No. 4 is one Shri Adil Shahryar son of 
Shri Mohd. Yunus, special envoy to the 
former .Prime Minister of India. Respon- 
dent No. 5 is Shri Sanjay Gandhi son of 
former Prime Minister of India. Respon- 
dent No. 6 is the Director of the Central 
Bureau of Investigation, New Delhi and 
Respondent No. 7 is the ‘Delhi Adminis- 
tration, 


6. According to respondent No, 6 the 


C.B.I. had nothing to do with the arrest 
of the petitioner or his interrogation or 
detention. Learned counsel for the peti- 
tioner conceded this, In this view of the 
matter the rule against respondent No. 6 
is discharged, 


7. Respondent No. 1, Mrs. Meenakshi 
Datta Ghosh; Additional District Magis- 
trate, New Delhi has stated in her coun- 
ter-affidavit that it is wholly incorrect 
that any orders of detention in respect of 
the petitioner were made by her on the 
dictation or at the behest of respondents 
4 and 5. She admits that the detention 
orders dated February 11, 1977, March 21, 
1977 and April 21, 1977 were made by her. 


_ She further admits that the petitioner was 
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detained’ in the Central Jail, Tihar, by 
virtue of an order made by her under 
S: 3 (1) of the Act on April 21, 197% and 
the grounds: of detention were also com- 
_municated' ‘to. the petitioner on April 21, 
1977. Copies of the impugned detention 
order and the “grounds” are Annexures 
R. 1. andi P; 2 to the counter-affidavit. 
Respondent No; Ldenies that the impugn- 


ed order of April. 21, 1977 or the orders of 


Febriary 11, 1977 and: March 21, 1977 
were illegal or unenforceable. She affirms 
that the: said orders were made by her on 
her personal bona: fide satisfaction on the 
basis of the material placed’ before her- 
In paragraph 2 of her counter~affidavit she 
states: that the: petitioner. was first 
detained by an order dated February 11. 
1977 which was: issued on the same day 
and forwarded to the Superintendent of 
Police, New Delhi for being served on 
the petitioner but the order was. served 
on February 18, 1977. In respect of this 
` order she deposes that she was satisfied 
that: the petitioner’s. detention under the 
Act was necessary for effectively dealing 
with the emergency which was then in 
force and, therefore, in exercise of the 
powers confered by sub-section (3) of 
S. 16-A of the Act she made a declara- 
tion that the detention of the petitioner 
was necessary to effectively deal with the 
emergency. She revoked the order of 
February 11, 1977 by an order dated 
March 21, 1977 on the revocation of the 
emergency which. had’ been proclaimed. on 
June 26, 1975. Even then she considered 
it necessary that the petitioner be detain- 
ed under S.: 3(1) of the Act on being 
satisfied that, it was necessary to detain 
him with a view to preventing him from 
acting in any manner prejudicial to the 
security’ of India. Therefore, she made a 
fresh order of detention on March 21, 
1977. The grounds. of detentiom were com- 
municated! to. the petitioner on April 4, 
1977.. The said order and the grounds 
communicated to. the petitioner recited 
the purpose of his: detention. as “to pre- 
vent him from: acting, in. any manner pre- 
judicial to the maintenance of security of 
India”. It was pointed out by the Home 
Department Delhi Administration in con- 
sultation with its Law Department that. 
the use of the expression. “maintenance 
of’ was superfluous and was not envi- 
saged by the Act. Therefore, she by an 
order dated April 21, 1977 revoked the 
order of detention dated March 21, 1977. 


However,. being satisfied on the basis of 
material available on April 21, 1977 that 
it was necessary to detain the petitioner 
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with a view to preventing him from 
acting in any manner prejudicial to the 
security of India she made the impugned 
order under S. 3(1) of the Act and direct- 
ed that the petitioner be detained in the 
Central Jail, Tihar, New Delhi, The 
grounds of detention were communicated 
on the same day. Thereafter she sent the 
order of detention dated April 21, 1977 
with her report to the Administrator, 
Union Territory of India (Delhi?) who ap- 
proved the same on 29-4-1977. Respondent 
No. 1 in praragraph 4 of her counter- 
affidavit. states that she was not in a posi- 
tion to admit or deny the averments 
made by the petitioner in paragraphs 5 
to 8 of the writ petition, These pertain 


to the various positions in which the peti- 


tioner was working till he joined the 
Directorate of Technical Development 
and Production (Air). With regard to the 
material which led to her satisfaction for 
making the order dated April 21, 1977, 
respondent No. 1 states that she had be- 
fore her a report from the Superinten- 
dent of Police, C.I.D, (Special Branch) 
Delhi which, inter alia, stated that the 
petitioner had made a confessional state- 
ment before Shi Jaswant Singh, Metro- 
politan Magistrate. New Delhi on Febru- 
ary 18, 1977 and that according to the 
confessional statement of the petitioner 
he came in contact with the agent of a 
foreign power in 1960-61 when he was 
working in the Directorate of Technical 
Development & Production (Air) Ministry 
of Defence. She states that she had no 
reason to doubt the genuineness or cor- 
rectness of the facts and circumstances 
stated in the said report since the same 
had been furnished by a responsible 
Government officer. She believed them 
to be true and ordered the detention of 
the petitioner under S. 3(1) of the Act. 
Respondent No. 1 denies any direction or 
compulsion of respondents 4 and 5 and 
states in paragraph 6 of her counter-affi- 
davit as follows:— 


“The order dated 21-4-77 in respect of 
the petitioner was made by me on being 
personally and bona fide satisfied of the 
necessity so to do. It was made at the 
request of the Government of India, 


Ministry of Home Affairs, the Home 


Deptt., Delhi Administration and the 


Superintendent of Police, C.D, (S.B.) 
Delhi and on the basis of information fur- 
nished by the first and last of these 
and not at the instance of 
respondent Nos. 4 and 5 as alleged by the 
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petitioner. 
against “the petitioner is wholly miscon- 
ceived and far-fetched.” (emphasis sup- 
plied) 

Respondent No. 1 claimed privilege 
to disclose in open court the number and 
the names of other persons who also 
had been odered to be detained for 
reasons of their suspected involvement 
in the commission of offences which are 
subject-matter of the F.ILR. 26/77 P, W. 
Srinivaspuri. She has averred that the 
petitioner is not the only person who had 
been ordered by her to be detained for 
the purpose stated in the order of April 
21, 1977 but there were some more per- 
sons who had been detained “in connec- 


tion with the alleged offences in respect 


of the F.I.R. mentioned in the grounds 
of detention dated April 21, 1977”. She 


has asserted that the impugned order of 
April 21, 1977 had been made by her on 
her personal bona fide satisfaction and 
not under the influence of any other 
persons and not in any case under the 
influence of the 4th and 5th respondents. 
She has denied the allegation of victimi- 
sation or the obtaining of a confession 
from the petitioner under duress or by 
making of false promises. 

8. The counter-affidavit on behalf of 
the Union of India, respondent No, 2, has 
been sworn by Shri Suresh Chand Vaish, 
Director in the Ministry of Home Affairs, 
Government of India, New Delhi. He by 
and large supports the stand taken by 
respondent No. 1. In paragraph 5 of the 
counter-affidavit Shri Vaish has stated 
that it is admitted that the petitioner 
joined the Directorate of Technical Deve- 
lopment and Production (Air) on Septem- 
ber 29. 1962. He deposes, “this fact has 
been ascertained by the answering res- 


pondent now in order to enable a reply 


to be filed by the answering respondent 
in this Hon’ble Court” (emphasis sup- 
plied), Shri Vaish admits that emergency 
was declared under clause (1) of Art. 352 
of the Constitution by a Presidential 
Proclamation dated June 26, 1975, He also 
admits that the petitioner was concerned 
with examination of a proposal of the 
Andhra Pradesh Industrial Development 
Corporation. This proposal, according to 
Shri Vaish, was still under consideration 
although it was admitted that the Allis 
Chalmers Corporation’s technology did 
come up for consideration. Shri Vaish 
admits the petitioners averment that 
respondent No. 4 accompanied by the 
Vice-President of M/s Allis Chalmers 
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Corporation did see the petitioner around 
the dates mentioned in paragraph 22 of 
the writ petition and ‘that ‘Sarvashri ‘B. D. 
-Jethra and P, N. Shali were also present 
at that time, although it is said only for 
some time. With regard to the peti- 
tioner’s allegation in paragraph 23 of the 
writ petition that irespondent No. 5 rang 
up Shri V., ‘G. Rajadhyaksha, Chief Con- 
sultant, Planning Commission, ‘that Allis 
Chalmers Corporation’s technology should 
be pushed through by the petitioner, Shri 
Vaish in paragraph 10 of his -counter- 
affidavit states that ‘it has been verified 
from Shri Rajadhyaksha that it is incor- 
rect to say that respondent No. ‘5 tele- 
phoned to him and complained to him 
about the attitude of ‘the petitioner, In 
paragraph 17 of his counter-affidavit Shri 
Vaish avers that on verification ‘it has 
been found that Shri Rajadhyaksha and 
Shri Satyapal had separately asked the 
petitioner about the nature of discussions 
that took place ‘between respondent No. 4 
and the representative of Allis ‘Chalmers 
Corporation “as a matter of routine ad- 
ministrative procedure.” ‘This averment 
is made te traverse the allegation in 
paragraph 24 of the writ petition that 
Sarvashri Rajadhyaksha and ‘Satyapal, 
both of the Planning ‘Commission ‘and 
officers senior to the ‘petitioner, spoke to 
him about the call from respondent No. 5, 
but the petitioner was not browbeaten 
because as a technical person he knew. 
that the defects discoverd ‘by him were 
genuine, In paragraph 28 of the writ 
petition the petitioner ‘has stated that 
respondent No. 5 thereafter tried to pres- 
surise the :officers of the Planning Com- 
mission to withdraw their ‘objections and 
agree to the American process :and for 
this purpose respondent No, 5 telephoned 
fo Shri Rajadhyaksha, Chief Consultant 
of the Planning Commission :and .com- 
plained to him that the petitioner had 
misbehaved with respondent No. 4. It 
may be noted that the counter-affidavit 
of Shri Vaish has ‘been ‘verified to be true 
on information derived by ‘him from 
official records of the Central Govern- 
ment and believed ‘by him to be ‘true. 
Respondent No. 4 has stated in his coun- 
ter-afidavit ‘that he has nothing to do 
with the detention of the petitioner 
or the criminal case registered against 
him. According to ‘him the -petitioner 
has involved him only to make out a 
false case of mala fides by making false 


allegations against him. He .admits that 
he is the Industrial Consultant Represen- 
tative of Allis Chalmers ‘Corporation in 
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India from December 1, 1976. After set- 
ting out his academic and: professional 
qualifications and activities, this respon- 
dent states that he did see the petitioner 
in connection with furthering the scheme 
of M/s Allis Chalmers Corporation for 
adoption in the sponge iron plant to be 
set up in Andhra Pradesh. He denies 
that he in any way coerced the petitioner 
or threatened him. He denies any con- 
nection of respondent No. 5 in this mat- 
ter. In order to show that he was not in 
any way taking advantage of his father's 
official position he has stated that his 
mother and father had separated in 1964 
and he had been living with his mother 
separately from his father and following 
his independent profession, 
ther stated that he is not connected with 
respondent No. 5 in ariy political work 
or in any industry or business. He 
emphatically denies being “an extra- 
constitutional authority or power” or in 
any way being connected in this behalf 
with respondent No.5 who also he denies 
was an “extra-constitutional authority”. 
He justifies’ the technical feasibility of 
M/s Allis Chalmers process and submits 
that he was not connected with any con- 
spiracy against the petitioner or conspi- 
racy to import any defective technology 
in India as mentioned in the Financial 
Express in its issue of: December, 1976. 
He admits that he wrote and got pub- 
lished in the press a letter contesting the 
claim made by the Financial Express. 
Indeed, he further goes on to say that 
after he had given the clarification, the 
matter was reconsidered and the Public 


Investment Board agreed to have a fresh 


look into the technology provided by M/s 
Allis Chalmers Corporation, 


9. Respondent No. 5 in his counter- 
affidavit denies knowledge of the Peti- 
tioner’s: arrest or detention or his con- 
nection with the Planning Commission 
or any other body. He denies the alleged 
connection between him and respondent 
No. 4. He also denies that he put pres- 
sure on the Planning Commission or 
anyone else for any purpose, 


10. Respondent No. 7 has filed its re- 
turn by the counter-affidavit of Shri T, R. 
Kalia, Deputy Secretary (Home) in the 
Delhi Administration. He has stated that 
the report regarding the detention order 
dated April 21, 1977 was received by the 
Administrator, Union Territiry of Delhi, 
on April 22, 1977. On consideration of 
the material for the order of detention 
dated April 21, 1977, the Administrator 
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. approved the same on April 29, 1977. On 


May 2, 1977 the Delhi Administrator had 
accorded his approval to. the detention 
order on April 29, 1977 and sent together 
with the report the grounds on which the 
order had been passed by the first res- 
pondent. The Delhi Administration also 


forwarded the grounds on which the. 


urder of detention had been made to the 
Advisory Board constituted under 5S. 9 
of the Act. No representation had been 
received from the petitioner against the 
order of detention. The Board had fixed 
May 16, 1977 as the date on which to 
consider the matter and directed the pro- 
duction of petitioner on that date. Shri 


Kalia. admits that the petitioner was: 


employed in Delhi Polytechnic as stated 
by him and left the service of Delhi Poly- 
technic on September 29, 1962. According 


to Shri. Kalia “this fact has been ascer- - 


tained by the answering respondent now 
in order to enable a reply to be filed by 
the answering respondent in this Hon’ble 
Court”, In every other respect the affi- 
davit of Shri Kalia supports the affidavits 
of respondents 1 and 2. He has disputed 
the allegations of the petitioner that he 
was coerced or tricked into making a 
confession or that the confession was not 
correctly and legally recorded by Shri 
Jaswant Singh, Metropolitan Magistrate. 
Shri Kalia has declined to comment on 
the culpability of the petitioner in the 
suspected activity in .view of the fact 
that investigation on the basis of F.LR. 
26/77 P. S. Srinivaspuri is still in pro- 
gress. 


11. The petitioner also filed before us 


an application under S. 482 of the Code ` 


of Criminal Procedure, inter alia, pray- 
ing that much of the controversy raised 
by the counter-affidavits could be resolv- 
ed if a direction is given to the respon- 


dents to produce in court the relevant. 
` petitioner 
affidavits ` 


records pertaining to the 
particularly . because the 
on behalf of respondents 
have been affirmed on thẹ basis 
of official records and not on 
personal knowledge. The petitioner also 
prayed by this applicaton that respon- 


2 and 7 


dent No. 4 be called in court for being 


cross-examined on his affidavit because 
many of the statements of fact made 
therein do not, prima: facie, seem to be 
feasible or tenable. Mr. A. B. Saharya 
who earlier appeared as counsel for res- 
pondents 1, 2 and 7 very fairly offered 
to place all relevant record, before the 
court and make it available even for the 
inspection of the petitioner’s counsel. [n 


~, 
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this view of the matter the application 
was not pressed. We note with satisfac- 
tion the attitude of learned counsel, for 
the respondents 1. 2 and 7 who not only 
offered to place the relevant record but 
did place the same before us and we had 


the opportunity of perusing it. The rele- 


vant portions were also read out by 
learned counsel in open court. Mr. P. N. 
Lekhi, learned counsel for the petitioner, 
did not accept the offer of being shown 
the record. Thus, we had the benefit of 
perusing the record besides hearing argu- 
ments advanced by all the counsel with 
great ability. 


12. Mr. P. N. Lekhi, learned counsel 
for the petitioner, attacked the peti- 
tioner’s detention on six grounds, These 
were:— 

1. That the order of detention dated 
April 21, 1977 is not an order made on the 
subjective satisfaction of -the officer 
authorised by S. 3(2) (b) of the Act but 
is made by Mrs. Meenakshi Datta Ghosh, 
an’ A.D.M., under directions -issued by 
and on the dictate of officers and authori- 
ties to which she is subordinate and at 
the bidding of higher and other authori- 
ties and persons. In other words, the 
order is not the result of the personal 
bona fide subjective satisfaction of the 
first respondent but is an order issued 
under dictate. 


2 No reasonable opportunity was 
given to the pétitioner to know the rele- 
vant and material particulars on which 
the grounds of detention were based, 


3. The grounds of detention as com- 
municated to the petitioner show that the 
same were non-existent, misconceived and 
irrelevant and lacking in material parti- 
eulars. 


4. The impugned order was mala fide 
and was a continuation of the earlier 
mala fide orders made at the instance of 
respondents 4 and 5 or higher authorities. 

5. The detention of the petitioner wag 
bad on account of parallel proceedings 
pending under the Code of Criminal 
Procedure for offences envisaged by. the 
Indian Official Secrets Act, 
Indian Penal Code. 


6. Section 8(1) of the Act was really 
being abused by issue of successive de- 
tention orders. 

13. Before we proceed to dilate upon 
the submissions made on behalf of the 


petitioner it would be proper to set out - 


and notice a few pertinent documents and 
notings from the record of tne cetamine 
authority shown to us. t 
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14. With regard to the detention order 
dated February 11, 1977 we find from the 
record that an official D.O, letter was 
addressed by Shri S. C, Vaish, Director 
(IS), Government of India, Ministry of 
Home Affairs, on February 11, 1977 to 
Shri Sushil Kumar, the then Chief Secre- 
tary, Delhi Administration. A copy of 
this communication was also sent to the 
District Magistrate for information and 
necessary action, The relevant portions 
of this letter read as under:— 


“Pending further investigation of 
Srinivaspuri P.S. Case No. 26 dated 
January 26, 1977 u/ss. 3 & 9 of the 
Official Secrets Act read with Section 
120-B IPC, the following persons 
involved in this case may be detained 
under MISA:-— 


(i) ounces pienes 


GD siero . Wan 

(iii) R. P. Varshney, Director, 
Planning Commission 

(iv) K. K, Sarin, Director, Plan- 
ning Commission. 

W o aae o. oe 


For obvious reasons it will not be 
possible to disclose the grounds of deten- 
tion and hence S. 16-A of the Act will 
have to be invoked, We may be inform- 
ed after the action is taken. ” . 
The above letter was followed by a D.O. 
letter dated February 11, 1977 from Shri 
T. R. Kalia, Deputy Secretary (Home), 
Delhi Administration to Shri B. K. 
Goswami, the then Deputy Commissioner, 
Delhi. The relevant portions of this letter 
read as under:— 


: “In connection with the detection of a 


CIA net-work in India, it has been decid- 


ed that pending further investigation of 
Srinivaspuri P.S. Case No, 26 dated the 
26th January, 1977 u/ss. 3 & 9 of- the OM- 
cial Secrets Act read with S. 120-B IPC, 
the following persons involved in this 


case may be detained under MISA:— 


1. hayes, 00s 

? aaee re 

3. Shri R. P. Varshney, Director 
Planning Commission. ` 

å, Shri K. K. Sarin, Director, 
Planning Commission. 

D aeea 


For obvious reasons it will not be possi- 
ble to disclose the grounds of detention 
and hence S, 16-A of the MISA should 
be invoked. It has the approval of the 
Govt. of India, Ministry of Home Affairs. 
I am, therefore, desired to request you 
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to kindly have the detention orders 
issued and detain them immediately 
under intimation to this Administration.” 
(emphasis supplied), 

The first respondent thereupon recorded 
the following note on the “detention fife” 
and has signed it on February 11, 1977:— 


“I have carefully perused the d.o. 
letter dated 11-2-77 from Sh. S.C, Vaish, 
Director (IS), Ministry of Home Affairs, 
New. Delhi, I am satisfied that the activi- 
ties of Sh. R. P. Varshney, Director, 
Planning Commission are prejudicial to 
the maintenance of security of India and 
I, therefore accordingly direct that. the 
said Sh. R. P. Varshney be detained u/s 
3(1}(a) (i) of MISA, 1971 as amended, I 
further hold that the detention of the 
said Sh. R. P, Varshney is necessary for 
dealing effectively with the Emergency 
proclaimed by the President under clause 
(1) of Art. 352 of the Constitution of 
India, on 25-6-1975. i 


Issue detention order and the declara- 
tion placed below with forwarding letter 
to the Delhi Administration, Delhi for the 
approval of the Administrator as required 
u/s 3(3) of the MISA, As per S. 16-A (6) 
(b) of MISA (Amendment) Ordinance, 1975 
it is not necessary to disclose to any per- 
son detained under MISA under the pro- 
visions of S. 16A(3), the grounds on 
which the order has been made.” 

15. With regard to the detention order 
dated March 21, 1977 the first respondent 
recorded the following note.— 
= “Sh. R. P. Varshney, Director Planning 

Commission was detained under MISA, 
1971, as amended, vide detention order 
u/s 3(1) (a) (i) of MISA dated 11-2-77, 
with a view to preventing him from 
acting in any manner prejudicial to the 


maintenance of security of India, The- 


Emergency proclaimed. on 25-6-75 has 
been revoked by the President of India. 
: Hence S. 16-A of MISA stands lapsed. 
Issue the revocation order directing 
Supdt. Jail to release the detenu. 


However, it is still considered neces- 
sary to redetain the said Sh R. P. 
Varshney under the provisions of MISA 
with a view to preventing him from 
acting in any manner prejudicial to the 
maintenance of security of India. Issue 
fresh detention order and a copy thereof 
be sent to Delhi Administration, Delhi for 
the approval of the Administrator as re- 
quired u/s 3(3) of the MISA.” 

The above note is dated March 21, 1977. 
A perusal of the file, however, discloses 
that there is'on the file a carbon copy of 
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the communication No. 905/Z dated 
March 22, 1977 which has been addressed 
by Shri K. S. Bajwa, Superintendent. af 
Police, CID (SB), Delhi to Shri B. K. 
Goswami, District Magistrate, Delhi. The 
relevant. portions. of this communication 
read as under: 


“The following & accused persons were 
arrested in case FIR No. 26 Dt. 26-1-77 
u/ss. 3, 4, 5, 9 OC. Act. and 120-B IPC of 
Police Station S. N. Puri, South Distt: 
N. Delhi. -They were also. detained’ under 
MISA. Since the emergency has: been 
lifted, their previous orders. of detention 
stand revoked automatically. Their deten- 
tion. under MISA, is, however, absolutely 
necessary for the security and: defence of 
the country. Therefore. detailed: notes 
giving grounds of detention of each (in 


triplicate) are enclosed herewith for 
issue of their detention: orders afresh:— 
r T. "voses spanen 

2, Sewanee LEESE T) 

3, aevve2'8: @een ee 

B aeiae cates 


5a Raj Parkash Varshney s/o. Dori 
Lal r/o C-H/34, Moti Bagh, New 
Delhi. 
5, dibisa Barist 
ae wie tC; Ch 
8. igs. , .wyubewte i 


Along with the above communication 
dated March 22, 1977 are sent grounds: of 
detention for the petitioner, paras: 3 and 
5 of which read as under:— 


“3. According to the confessional 
statement af the accused, he came in 
contact. with the agent of. a foreigm power 
in 1960-61. when. he was im the Directo» 
rate of Technical Development &' Produc« 
tion (AIR) Ministry of Defence: This 
agent allured him into passing on secret 
information and. confidential documents 
from his office against handsome pay- 
ments. and the accused acceded: to it 
Since then he had. been removing secret 
confidential and sensitive documents 
from his office and passing on the same 
to the agent of a foreign power clandes= 
tinely against handsome payments in 
cash, In all, he received: about Rs. 
15000/- from this foreign agent for hava 
ing supplied him the information and 
sensitive documents from: his: office; 

B. - evens 

5. The accused has done a lot of . 
damage fo the national security’ by sup- 
plying sensitive information to the agent 
of a foreign power. His: detention is 
necessary in order to prevent him from |. 
acting in any manner prejudictal to the 
security of the State and also. India's 


eaeeoae 
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relations with foreign power. It is, there- 
fore, recommended that the accused may 
pe got detained under MISA.” 

The grounds of detention postulated by 
S. 8 of the Act in respect of the deten- 
tion order dated March 21, 1977, inter 
alia, read as under:— 

a) ‘On receipt of information that Sh. 
R. P Varshney Director, Planning Com- 
mission, New Delhi, was in close colla- 
boration with the agent of a foreign 
power and had ‘been passing on to him 
secret information and classified docu- 
ments after removing the same from his 
office against handsome payments, he 
was arrested on 4-2-1977 in case FIR 
No. 26/77 under Ss. 3, 4, 5 and 9 IOS Act 
read with S. 120-B IPC, P. S. Srinivas- 
puri. New Delhi. According to the con- 
fession made before Shri Jaswant Singh, 
Metropolitan Magistrate on 18-2-1977 
Sh, Varshney came in contact with the 
agent of a foreign power in 1960-61 
when he was in the Directorate of Tech- 
nical Development and Production (AIR), 
Ministry of Defence. Since then he had 
been removing secret confidential and 
sensitive documents from his office and 
passing on the same to this agent 
clandestinely against handsome cash pay- 
ments. He is reported to have received 
Rs. 15000/- from this foreign agent for 
the information and confidential docu- 
ments furnished to him.” 


16. With regard to the impugned 
detention order dated April 21, 1977 the 
record has on it the communication 
No. 905/Z dated March 22, 1977 from 
Shri K. S, Bajwa, to Shri B. K. Goswami 
and the copy of the “grounds” sent 
along with that letter. The first respon- 
dent had recorded the following note on 
April 21, 1977:— 


‘Detention orders under S. 3(1) (a) Gi) 
of MISA, 1971 were issued against Sh. 
R. P. Varshney, Director Planning Com- 
mission, New Delhi on 21-3-77 with a 
view to preventing him from acting in 
any manner prejudicial to the mainten- 
ance of security of India. A copy of the 
said order was also sent to Delhi Ad- 
ministration, Delhi for approval of the 
Administrator as required u/s. 3(3) of the 
MISA, 1971. The Administrator has not 
so far approved the said detention order. 


Shri T. R. Kalia, Dy. Secretary (Home), 
vide his letter dated 20-4-77 has stated 
hat the expression of the word “main- 
enance of” in the detention order is not 
torrect. He has accordingly requested 
© issue fresh detention orders. Since 
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the detention order dated 21-3-77 has not 
been approved by the Administrator so 
far, issue the revocation order directing 
Supdt, Jail to release the detenu. 


However, on consideration of the mate- 
rial before me, supplied by Supdt. of 
Police, CID (SB) it is considered neces- 
sary to redetain the said Shri R. P. Varsh- 
ney under S. 3(1) (a) (i) of MISA with a 
view to preventing him from acting in 
any manner prejudicial to the security of 
India. Issue fresh detention order and a 
copy of the said detention order be sent 
to Delhi Administration, Delhi for the 
approval of the Administrator, Delhi as 
required u/s. 3(3) of the MISA, 1971.” 
We now proceed to deal with the various 
contentions. 


17. It is common ground that no writ 
in the nature of habeas corpus or any 
other writ, order or direction is prayed 
for or can be issued against respondents 
4 and 5. They have been arrayed as 
respondents only on account of the 
allegations made by the petitioner qua 
them, We will, therefore, first deal with 
the case against these two respondents. 


18. Mr. Ram Panjwani, who appeared 
for respondent No, 4 and whose argu- 
ments were adopted by Mr. A N. 
Khanna who appeared for respondent 
No. 5, first urged that respondents 4 and5 
should not have been allowed to be 
dragged before this court in a matter 
where this court has been called upon to 
exercise its jurisdiction to issue a high 
prerogative writ of habeas corpus. It was 
contended that such a writ can only 
issue to the person wrongfully detaining 
the petitioner or at the most against a 
person on whose orders the petitioner was 
being detained. A number of decisions 
of the Supreme Court and even courts in 
England were cited in support of this 
contention, In our view none of those 
judgments are relevant Respondents 4 
and 5 were rightly arrayed as defendants 
in view of the allegations made about 
them in the writ petition. When serious 
allegations showing bad faith or inter- 
ference with administration, executive 
or even judicial, is imputed to a person, 
such person should at least have opportu- 
nity of being heard lest in his absence 
some finding adverse to him is given. On 
this principle alone, therefore, respon- 
dents 4 and 5 cannot be said to have been 
wrongly arrayed as repondents. 


19. As noticed earlier, respondents 4 
and 5 have both denied any connection 
with the arrest and detention of the peti- 
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tioner. Apart from a suggestion nothing 
cogent was brought on the record to 
show that repondents 4 and 5 had any- 
thing to do with the petitioner being 
arrested and detained either in connection 
with the investigation of FIR 26 of 1977, 
Police Station Srinivaspuri or under the 
Act. The only thing which stands estab- 
lished on record is the meeting that res- 
pondent -No, 4 had with the petitioner 
and his obvious interest in furthering the 
case of Allis Chalmers Corporation, 
U.S.A. It is also established on record 
that the petitioner was not favouring the 
American technology and his superior 
officers did have a talk with him about 
what transpired at the meeting between 
the petitioner on the one hand and res- 
pondent No. 4 and representative of 
Allis Chalmers Corporation on the other. 
From these facts established on record 
the complicity of respondents 4 and 5, as 
alleged, in what the petitioner calls a 
conspiracy to arrest and detain him, 
cannot be found as a fact. What tran- 
spired between the petitioner and Serva- 
shri Jethra, Shali, Rajadhyakshya and 
Satyapal has unfortunatly not been clari- 
fied either in the affidavit of Shri S. C. 
Vaish filed on behalf of respondent No, 2 
nor have the affidavits of these four 
gentlemen been filed. All the same, no 
inference adverse to respendents 4 and 5 
can be taken and we must.hold that the 
petitioner has failed to substantiate his 
allegation vis-a-vis these two respon- 
dents. The rule against them is, there- 
fore, discharged. l 
20. Coming now to the main issue be- 
fore us, first of all we will deal with the 
contention on behalf of the petitioner 
and resisted on behalf of respondents 1, 
2 and 7 that the impugned order of 
detention has been made not on the 
personal bona fide satisfaction of the 
first respondent but on the dictate of 
superior or other officers and at the bid- 
ding of higher authorities. | 

21. It is‘common ground that the first 
requisite of a valid order of detention 
under S. 3 of the Act is that it should be 
made on the personal bona fide satisfac- 
tion of the authority ordering the deten- 
tion and not on the dictate of anyone else 
or on being influenced by anyone else. 

22. S. A: de Smith in his Judicial Re- 
view of Administrative Action (second 
Edition) has commented upon the validity 
of an administative order made while 
acting under dictation. In our judgment 
recently delivered in Criminal Writ No. 
19 of 1977 : (reported in ILR (1977) 2 
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Delhi 605), Mahabir Parshad v. V. K. 
Duggal, we have had occasion to notice 
with approval the observations of the 
learned author, 
judgment, “An authority entrusted with 
power or discretion must not in the pur- 
ported exercise of that power act under 
the dictation of another body or person. 
It may be true that sometimes - authori- 
ties entrusted with statutory discretion 
or power may be obliged to take conside- 
rations of Public policy and in some con- 
text the policy of a Minister or of the 
Government as a relevant factor in 
weighing those considerations but this 
does not absolve them from their duty to 
exercise their personal judgment in indi- 


‘vidual cases. An authority invested with 


power must exercise it for the purpose 
for which it has been conferred and not 
for any collateral purpose. One may 
only refer in this connection to the deci- 
in the 
Queen v. Lord Leigh, (1897) 1 Q.B.D. 132 
and. Earl  Fitzwilliam’s Wentworth 
Estates Co. Ltd. v. Minister of Town and 
Country Planning, (1951) 2 K, B. 284.” 


23. We repeat, as we have done be- 
fore, the words of Lord Denning, M. R. 
in’ R, v. Governor of Brixton Prison, 
(1963) 2 QBD. 243, “ao. The court 
must investigate whether the Home 
Secretary has exercised his discretion 
without pressure by the United States 
Authorities. If the exercise of his discre- 
tion has been subject to pressure the 
deportation order is a sham. On the facts 
of this case (of) the cause of the depor- 
tation order was the pressure -of the 
United States authorities. Reliance is 
placed on the following facts: there 
was no denial of the truth of what “The 


` Times” said in its report of August 8, 


1962; the Home Secretary repeatedly 
gave directions under Art. 8 to El Al to 
remove the applicant to the. United 
States although he knew that the airlines 
would not comply with them, thereafter 
he did not exhaust his powers under 
Art. 8 and direct the airlines ‘to remove 
the applicant to another destination, Had 
it been the Home Secretary’s policy simp- 
ly to expel the applicant he could have 
deported him to Czechoslovakia which 
was willing to receive him or he could 
have sent him back to Israel where the 
airlines was willing to transport him. 
Throughout the Home Secretary has in- 
sisted on removing the applicant to the 
United States. The only rational expla- 
nation of the Home Secretary’s conduct 


is that he was seeking to appease Ameri- ' 


To Quote from our said.. 
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can pressure for the surrender of the 
applicant, That is further borne out by 
the press statement of August 11, 1962, 
when the order was made, and by the 
other events of that day. The Home 
Secretary - has ‘been motivated by a 
desire to surrender the applicant to the 
United States Government. He has re- 
sorted to the expedient of a deportation 
order to achieve the illegal purpose. 
On the evidence the detention of the peti- 
tioner is prima facie unlawful. Hence, the 
deportation order is a sham.” 


24.. It is in the light of settled law 
and the rule enunciated as set out above 
that we have to examine whether the 
orders of detention in the present case 
are vitiated on the ground of having been 
issued not on the personal subjective 
satisfaction of the detaining authority 
but on the dictate of someone else. 


25. The first respondent has strenu- 
ously asserted in her affidavit that she 
made the detention orders on the basis 
of the material placed before her and on 
being personally and bona fide satisfied 
that it was necessary to detain the peti- 
tioner to fulfil the object or in furtherance 
of the object mentioned in the detention 
order. Learned counsel for respondents 
1, 2 and 7 had urged that perusal of the 
record shown to us, including the letters 
from the Central Government and the 
Delhi Administration, establishes the per- 
‘sonal bona fide satisfaction of the first 
respondent: and that the letters from the 
Home Ministry or the Central Govern- 
ment or the Home Department of Delhi 
Administration are no more than mera 
information being conveyed to a detain- 
ing authority for such action as that 
authority may like to take in the 
cumstances of the case, It was further 
stressed that this court in its writ juris- 
diction cannct go into the sufficiency or 
adequacy of the material on which the 
subjective satisfaction of the first respon- 
dent was. arrived at. All that the court 
can see is whether there was some mate~ 
rial justifying the making of an order 
under the Act. It was also urged that 
though it was not admitted that the 
orders of detention dated 11-2-1977 or 
21-3-1977 were invalid or illegal yet any 
defect in those could not mitigate 


against the validity or the efficacy of the. 


order of detention dated April 21, 1977. 
For. judging the validity of the impugned 
order what had ta be seen was that the 
same on the face of it recites that it has 
been issued on the satisfaction of the 
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first respondent. S. 114 (e) of the Eviden< 
ce Act would raise a presumption in 
favour of the validity of the order.. Even ` 
on an investigation of the record of the 
detaining authority it would be apparent 
that there was sufficient material to 
enable the first respondent to arrive at 
the statutory satisfaction and make an 
order, The first respondent has affirmed 
on affidavit that the impugned order was 


issued on her personal and bona fide 


satisfaction of the necessity to make the 
order. It was conceded that the only 
material to make the impugned order of 
April 21, 1977 was the report of the 
Superintendent of Police already extract- 
ed above. Reliance was also placed on 
the assertion of the first respondent in 
her affidavit that she had no reason to 
doubt the correctness of the report of 
Superintendent of Police, it having 


„emanated from a senior and responsible 


officer who in normal course would have 
material to give that report ‘and there 
was no reason to doubt that the report 
was made without there being any mate- 
rial for making the report. á 


26. Regarding the sufficiency of the 
material we will make our observationg 
hereafter. For the time being we will con- 
fine ourselves only to the submission 
that the impugned order and the previous 
two orders were made under dictate and 
if so with what effect. We may here 
reiterate the law regarding “acting under 
dictation” and will quote from Halsbury’s 
Laws of England (Fourth Edition) Volume 
I, para 31:— ` 


“A body entrusted with a statutory 
discretion must address itself indepen- 
dently to the matter for consideration. [t 
cannot lawfully accept instructions from 
or mechanically adopt the view of, ano- 
ther body as to manner of exercising 
its discretion in a particular case, unless 
that other body has been expressly em- 
powered to issue such directions or unless 
the deciding body or officer is a subordi- 
nate element in an administrative 
hierarchy within which instructions from 
above may properly be given on the 
question at issue”. 


27. Applying the above principles, we 
have no doubt in holding that the deten- 
tion order dated February 11, 1977 was 


“issued under the dictate of officers and 


other authorities superior to the first res- 
pondent when those officers and authori- 
ties do not have any statutory power or 
jurisdiction to issue the dictates. The note 
of the detaining authority extracted ear- 
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lier Shows that she acted mechanically 
and in ‘obedience to orders she had 
received to detain the petitioner and 
others as contained in the commu- 
nication dated February 11, 1977 
from ‘Shri S, C. Vaish, Director (IS), 
Government of India, Ministry of Home 
Affairs, New Delhi and as gleaned from 
the directions in the letter dated Feb. 
|11, 1977 addressed by Shri T. R. Kalia to 
Shri B. K, Goswami. Section 3 of the Act 
authorises the Central ‘Government or 
the ‘State Government or the designated 
officers to make orders of detention. It is 
not understood why the Central Govern- 
ment or the Delhi Administration should 
have asked the District Magistrate, Delhi, 
to issue ‘detention orders in respect of the 
petitioner and some others and ensure 
that the detention orders are issued and 
executed. All the same, it has to be noted 


that these’ instructions were issued, and . 


as the note of the first respondent dated 
February 11, 1977 makes it clear, it was 
only on a perusal of these letters that 
the detention order was issued. We are 
further fortified in coming to this con- 
clusion because of the manner in which 
S. 186A of the Act was applied, Though 
S 16A of the Act dispensed with the 
necessity of communicating the prounds 
of detention to a person detained under 
S. 3 of the Act for the period of the pro- 
clamation of emergency declared by the 
President yet there is no warrant in law 
for grounds of detention not being in 
existence. None were found to exist on 
the record, The contention on behalf of 
-;the respondents that the satisfaction had 

to be on the basis of whatever material 
Iwas available to the detaining authority 
irrespective of its adequacy cannot be ac- 
cepted in the context. It cannot be gaug- 
ed from the two letters of February 11, 
1977, which was the only material before 
the detaining authority. how the alleged 
involvement of the petitioner and others 
in a case under the Official Secrets Act 
read with S. 120-B IPC could be detri- 
mental to “the maintenance of security 
of India”. ‘There is no material on the re- 
cord to show that the involvement of the 
petitioner and others in the alleged cri- 
minal activity would be detrimental to 
the security of India as opposed to, say 
defence of India or India’s relations with 
foreign powers or the security of the 
State. In our view the order recorded by 
the first respondent on February 11, 1977 
{falls within the mischief of mechanically 
adopting the view of a superior autho- 


irity. It is pertinent to note that both tha 
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letters of Shri S. C. Vaish and Shri T, R. 
Kalia state that as it will not be possible 
to disclose the grounds of detention so, 
S. 16-A of the Act should be invoked or 
will have to be invoked. Mechanically, 
the first respondent invoked that provi- 
sion of the Act and made a declaration. 
Besides the question of mala fides, which 
we will deal with later, it clearly shows 
following the dictate of superior autho- 
rity and acting mechanically. We cannot 
persuade ourselves to agree with the sub- 
missions of learned counsel for the res- 
pondents that because the first respon- 
dent chose or in her mind formulated the 
object to be achieved by the detention of 
the petitioner, the impugned action spells 
out her applying her mind and thus arriv- 
ing at the statutory satisfaction, The 
order of February 11, 1977 is, therefore, 
held to have been issued under dictate. 


28. We now come to the order of 
March 21, 1977. It is curious that whereas 
this order and the grounds of detention 
accompanying this order are dated March 
21, 1977, the information from the Supe- 
rintendent of Police Shri K. 8S. Bajwa is 
dated March 22, 1977 and yet the grounds 
of detention are a precis of the grounds 
of detention sent by Shri K. S. Bajwa 
with his communication No, 905/Z dated 
March 22, 1977. It is also worth noting 
that the need to revoke the order of Fe- 
bruary 11, 1977 by the order of March 
21, 1977 arose because S. 16-A of the Act 
had ceased to be applicable in view of 
the revocation of the proclamation. of em~ 
ergency by the President. It is also signi- 
ficant to note that the communication of 
Shri Bajwa, inter alia also mentions re~ 
vocation of the emergency and further sets 
out that the detention under the Act of 
the petitioner and others was absolutely 
necessary for the security and defence of 
the country. How from the material sup- 
plied with this letter the security and de- 
fence of the country was jeopardised is 
neither disclosed’ nor known, The grounds 
of detention sent with the aforesaid let- 
ter mention a confessional statement made 
by the petitioner to the effect that he has 
been removing secret/confidential sensi- 
tive documents from his office and pass- 
ing the same to the agent of a foreign 
power clandestinely against handsome 
payment in cash What these documents 
were and how they adversely affected 
the security of India or the defence of 
India is neither disclosed to nor sought 
to be known by the first respondent. Fol- 
lowing the dictate, or as the learned 
counsel for the respondents would ‘have 
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us believe “the request”, of the Superin- 
tendent of Police the first respondent 
mechanically passed the detention 
order dated March 21, 1977 incorporating 
in the grounds of detention the informa- 
tion contained in the grounds sent by the 
Superintendent of Police. If this is not 
acting under dictate or acting to oblige 
the Superintendent of Police we do not 
know what else is. We have already set 
out earlier the observations of Lord Den- 
ning, M. R. in the case of Regina v. Gover- 
nor of Brixton Prison. (1963) 2 QBD 243. 
The present case falls squarely within 
the rule enunciated by the learned Master 
of Rolls. We have, therefore, no hesita- 
tion in holding that the order of March 
21, 1977 was also issued under dictate. 


29. Lastly we have the impugned 
order in force which is dated April 21, 
1977. According to the noting of the 
first respondent extracted earlier the im- 
pugned order was issued only to correct 
an error which had crept in the order of 
March 21, 1977. There is no other mate- 
rial which could justify the issue of the 
order dated April 21, 1977. What we 
have observed about the order of March 
21, 1977, therefore, applies with full force 
to the order of April 21, 1977. The sub- 
mission of learned counsel for the res- 
pondents 1, 2 and 7 that the report of the 
Superintendent of Police dated March 22, 
1977 was before the detaining authority 
to justify the issue of the present order 
and it cannot be said that the report of 
the Superintendent of Police was irrele- 
vant or insufficient material to arrive at 
a valid satisfaction cannot be accepted. 
Our attention was invited to several 
paragraphs of the affidavit of the first res- 
pondent in this connection. We may re- 
fer only to .paragraph 6. The very read- 
ing of this paragraph would show the 
working of the mind of the first respon- 
dent and fortify our conclusion that it 
was issued under dictate and not on her 
personal and bona fide satisfaction, as 
contended. The relevant part of this 
paragraph in the affidavit of the first 
respondent reads: 


eeN The order dated 21-4-1977 in 
respect of the petitioner was made by me 
on being personally and bona fide satis- 
fied of the necessity so to do. It was 
made at the request of the Govt. of 
India, Ministry of Home Affairs, the Home 
Deptt. Delhi Administration and the 
Supdt. of Police, CID (SB), Delhi and on 
the basis of information furnished by the 
first and last of these authorities ......... = 
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The file of the order of detention dated. 
April 21, 1977 does not show any request 
of the Government of India or the Delhi 
Administration. It only shows. the “re-. 
quest” of the Superintendent of Police. 
CID (SB), Delhi. It is obvious, therefore, 
that what the first respondent had in her 
mind were the letters dated February 11, 
1977, issued by the Home Ministry, Gov- 
ernment of India and the Home Depart- 
ment of Delhi Administration. She does 
not set out the request of the Govern- 
ment of India or the Delhi Administra- 
tion in her order in the noting section of 
the file in respect of the order of. April 
21, 1977. The only conclusion which we 
can arrive at is that at the back of her 
mind was the dictate of the Central Gov- 
ernment and the Delhi Administration 
contained in the letters of February 11, 
1977 and the very positive “request” of 
the Superintendent ‘of Police contained 
in the note dated March 22, 1977. . 


30. Satisfaction to be a valid satisfac- 
tion, as postulated by S. 3 of the Act, 
has to be based not only on. relevant 
material but has to be free from the- vice 
of acting under dictate or a mechanical 
adoption of the views. of a. superior au- 
thority. At this stage we are not com- 
menting upon the relevancy or sufficiency 
of the material. What we are concerned 
with is whether acting under dictation 
can be seen and gauged. in the facts and 
circumstances of the case.. The mere as- 
sertion that the order was made on per- 
sonal and bona fide satisfaction. of the 
detaining authority or the mere reading 
of what is stated in the order of deten- 
tion would not be sufficient to. hold that 
the order was not made under dictation 
from a superior or other authority.. The 
rule enunciated in Jaichand Lal v. The 
State of West Bengal AIR 1967 SC 433 
would not be attracted in. this case, par- 
ticularly in view of the fact that record 
of the detaining authority is before. us. 
The assertion of the first respondent. that 
she issued the impugned order of. deten- . 
tion on her personal and bona. fide satis- 
faction cannot be accepted in the back- 
ground of the case and in view of what 
she has stated herself in. her affidavit in 
paragraph 6 which we have extracted 
above, We, therefore, hold that the im- 
pugned order of detention dated April 
21, 1977 is, to Quote the words of Lord 
Denning, M.R. “a sham”, and was issued! 
at the behest of or on the dictation of 
Superior or other authority, if not by a 
mechanical adoption of the views of the 
Home Ministry of the Government of 
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India. the Home Department of the Delhi 
Administration and the Superintendent of 


Police, CID(SB), Delhi. that it was neces-' 


sary to detain the petitioner under tha 
Act. . 


31. We now proceed to deal with the 
question as to whether the material on 
which the first respondent arrived at her 
satisfaction could be called full and rele- 
vant material to issue the impugned order 
of April 21, 1977 or the earlier orders of 
February 11, 1977 or March 21, 1977. We 
have already noticed on what material 
the orders of detention dated February 
11, 1977, March 21, 1977 and April 21. 
1977 were issued. We are conscious of the 
fact that it is not for this court to go into 
the sufficiency of the material but all the 
same we cannot shut our eyes to the pro- 
visions of S, 8 of the Act and Art. 22 (5) 
of the Constitution, Preventive detention 
envisaged by our Constitution was per- 
mitted to exist side by side with the fun- 
damental right guaranteed by Art, 21 of 
the Constitution in the exigencies of the 
time when our Constitution was promul- 
gated in January, 1950. Therefore, though 
permitting preventive detention, the Con- 
stitution has provided for certain impera- 
tives which must be complied with or 
which must pre-exist before a person caa 
be detained without trial. As was said by 
V. R. Krishna Iyer, J.in Bhut Nath Mate 
v. The State of West Bengal, AIR i974 
SC 806: (at p. 809 Para 8). ' 


“Before getting to grips with the con- 
tentions we may indicate the constitu- 
tional dimensions of the freedom of which 
the Judges are; in part, sentinels on the 
qui viva, Civil liberty, a constitutional 
guarantee, is a strange bed-fellow with 
detention without trial, a British bequest. 
Begun from the days of the East India 
Company, our freedom fighters, includ- 
ing the Father of the Nation, have en- 
dured its repressive impact and so when 
the sombre, colonial story came to a 
close, our founding fathers enshrined 
freedom of the person as a fundamental 
right. But as realists they knew that we 
became free amidst blood bath and chaos 
and the environs of belligerency. The 
delicate balance between security and 
liberty had to be kept, conscious that, in 
the contemporary world, war is to peace 
near allied and ‘thin partition do their 
bounds divide’ and the defenses of a na- 
tion can be destroyed and the morale of 
its people broken not only by external 
aggression but also by internal disrup- 
tion. The sensitive underside of the na~ 
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tion can be wounded by those who break 
up public order, breach State security, 
blow up. essential supplies and ‘services; 
and so, as anunhappy necessity preventive 
detention, apart from punitive prison 
term, was recognized and provided for. 
Being committed to the rule of law, a 
primary article of faith, the framers of 
the Constitution mistrusted uncanalised 
power in the Executive and wrote ints 
the paramount law provisions regulating 
preventive detention and proclamations 
of emergencies. After all, - Lord Acton’s 
dictum that absolute power corrupts abso- 
lutely was for them no new knowledge, 
and Lord Atkin’s great words in Liver- 
side v. Anderson, 1942 AC 206 that amid 
the clash of arms the laws are not silent, 
that they may be changed, but they speak 
the same language in war and peace, re- 
verberated in their ears, Therefore, whera 
freedom is in peril and justice is threa- 
tened the citizen shall receive the ful- 
lest protection from the Court’ within 
the four corners of Art. 22, benignantly 
stretched, and the safeguards ofthe Act, 
liberally interpreted —- within legitimate 
limits. The worth of the human person 
is a cherished value carefully watched 


_over by the Court. Such is the judicial 


perspective in the application of Art. 22 
of the M. L S. A., which it contains,- 
controls and: animates,” 


t is in the context of the rule of law 
laid down by the Supreme Court and the 
fundamental rights guaranteed by Arti- 
cles 21 and 22 (5) of the Constitution that 
we say that the grounds of detention, 
whether to be communicated or not, must 
exist before a detaining authority can 
pass an order under S, 3 of the Act, Fur- 
thermore, the grounds of detention must 
disclose material facts to arrive at the 
statutory satisfaction to prevent a parti- 
cular evil for which it was necessary to 
detain a person without trial Mere D.O. 
letters of the type issued in the present case 
cannot be regarded as relevant material 
having probative value on which the sta- 
tutory . satisfaction could be based, In- 
deed, the first respondent has been can- 
did enough to admit that she on the basis 
of the said letters of the Government of 
India and the Delhi Administration arri- 
ved at the prescribed satisfaction. We 
cannot persuade ourselves to agree with 
the contention that a mere “information” 
and “request” as was contained in the 
letters of the Government of India or the 
Delhi Administration or the communica- 
tion of the Superintendent of Police ca 
form the basis of arriving at the statu- 
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tory satisfaction, particularly in view of 
the phraseology of those letters and com- 
munication. The notes recorded by the 
first respondent. in respect of the three 
orders of detention show adoption by her 
of the views of superior and other autho- 
rities and not application of her own 
mind to the material said to be constitut- 

by these letters and communication. 
Furthermore, if the facts and material dis- 


closed are insufficient for the purpose cf. 


Art. 22 (5) of the Constitution or S. 8 of 
the Act, the detention order stands vitia- 
ted, We were referred to Prabhu Dayal 
Deorah v. District Magistrate, Kamrup, 
AIR 1974 S, C. 183 and it was urged that 
sufficiency of material for the purposes 
of arriving at the statutory satisfaction is 
not justiciable except vis-a-vis the Con- 
stitutional imperative of Art. 22(5) of the 
Constitution. In our opinion, the rule 
laid down by the Supreme Court is not 
what was urged at the bar. The material 
facts on which the grounds of detention 
are framed and the statutory satisfaction 
arrived at are relevant both for the pur- 
poses of finding out whether there was 
statutory satisfaction and whether the 
constitutional requirement of Art. 22(5) 
of the Constitution and the statutory re- 
quirement of S. 8 have been met. AS 
was observed by Mathew, J. in Prabhu 
Dayal’s case, “If the detaining authority 
had no particulars before it as regards 
the smuggling operation, how it was 
possible for it to have been satisfied that 
the petitioner were smuggling rice to 
Meghalaya for undue profit?” That is 
precisely the situation in the present 
case. The satisfaction of the first respon- 
dent vis-a-vis the order of February 1l, 
1977 stands vitiated as it was merely 
based on adopting the view of and follow- 
ing the dictate of the superior authority. 
The satisfaction for the order of March 
21, 1977 stands vitiated because in the 
background of the letters of February 
1i, 1977, adverted to earlier, there was 


almost a directive from the Superinter- 
dent of Police, CID (SB) that the peti-- 


tioner be detained, as contained in his 
note and the grounds of detention seut 
with it bearing the date March 22, 1977. 
The satisfaction for the order of April 22, 
1977 is vitiated because it was merely 
follow up for corrective action to the 
earlier action taken by the first respon- 
dent. It has been held. repeatedly and we 
need quote only the observations of 
Bhagwati, J. în Khudiram Das v. The 
State of West Bengal -AIR 1975 
8. C. 550, as to why “grounds” must 
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exist and are required to be communicat- 

ed. to a detenu. As his Lordship observ- 
ed, “Obviously the reason is twofold. In 
the first place, the requirement of com- 
munication of grounds of detention acts 
as a check against arbitrary and caprici- 
ous exercise of power. The detaining | 
authority cannot .whisk away a person 
and put him behind bars at its own sweet 
will, It must have grounds for doing so 
and those’ grounds must be communicated 
to the detenu so that, not only the detenu 
may know what are. the facts and mate- 
rials. before the detaining authority on 
the basis of which he is being deprived 
of his personal liberty, but he can also 
invoke the power of judicial review, 
howsoever limited and peripheral it may 
be. Secondly, the detenu has to be affor- 
ded an opportunity of making a repre- 
sentation”. Further. his Lordship has 
observed: “Then again the satisfaction 
must be grounded ‘on materials which 
are of rationally probative value’. 
Machinder v. King, AIR 1950 FC 129. 
The grounds on which the satisfaction is 
based must be such as a rational human 
being can consider connected with the 
fact in respect of which the satisfaction is 
to be reached............ ” Tt is in this con- 
text that one has to test the material on 
which the first respondent says she relied 
to arrive at the impugned satisfaction. Jn 
our view the first respondent cannot 
stand the test. Although the order of 
detention. dated April 21, 1977 or March 
21, 1977. and we need not dilate on the 
satisfaction for the order of February 
11, 1977, is said to be based on the report 
submitted by the Superintendent of Po- 
lice, CID (SB) this fact was never com- 
municated to the Petitioner. The mate- 
rial supplied by the Superintendent of 
Police on the record has a “request” to 
detain the petitioner and others as it was 
necessary to detain these persons whoo 
had been arrested in connection with the 
investigation of F.LR. 26 of 1977, Police 
Station Srinivaspuri and since grounds 
had to be -supplied on the revocation of 
the emergency and S. 16-A of the Act 
could no longer be invoked. To our mind 
to agree to the contention that there wes 
statutory satisfaction would be a travesty 
of justice. There is absolutely no douht 
on a reading of the various letters, com- 
munications and notes that the first res- 
pondent, irrespective of what she has 
said in her affidavit, mechanically issued 
the order of detention by adopting the 


views expressed by superior and other 


authorities instead of herself - applying 
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her mind whether’ by, detaining the peti- 
tioner in such circumstances any of the 
objects ted by S. 3 of the Act 


_{were likely -to be achieved. She had ne 


material except the bare statement of the 
Superintendent of Police te come te 2 


jeonclusion that the alleged activity of 


the petitioner prior to his arrest on 
February 4, 1977 was such which jeopat- 
dised the security of India. Indeed, the 
Superintendent of Police was himself not 
clear whether it was the security of India 
or the defence of India which was being 
jeopardised. We, therefore, hold that 


there was no valid materiai with any. 


rational probative value on which the 
postulated satisfaction could be arrived 
at. 

32. We now come to the submission 
that the impugned order of detention is 
vitiated on account of mala fides or bad 
faith, What is malice or mala fides or 
bad faith has. already been commented 
upon by us in Criminal Writ No. 19 of 
1977 : (reported in ILR (1977).2 Delhi. 665) 
adverted to earlier. We had referred. to 
and we may with advantage again refer 
to the observation of V. R. Krishna 
Iyer, J. in Bhut Nath Mate v. The Staite 
of West Bengal, AIR 1974 S. C. 806, The 
learned Judge dealing with preventive 
detention laws observed:— 


“We are concerned, as earlier stated. 
only with seme aspects of the preventive 
detention jurisprudence, in the present 
case, and we confine ourselves to them: 
e District Magistrate should be bona fide 
satisfied about the prejudicial activities of 
the detainee. Absence of bona fides in this 
context does not mean proof of malice, for 
an order can be mala fide although the 








tionary, though subjective, must be real 
d rational, not colourable, fanciful, 
mechanical or unrelated te the objects 
enumerated in S. 3 (1} of the Aet” 


32A, The observations of Viscount 
Haldane L C. made in Shéarer v. Shields, 
1914 A C 808 were noticed with approval 
in Bhut Nath Mate’s case (AIR 1874 SC 
806). Viscount Haldane, L. C. had observed 
as follows:—— ' 


“Between malice in fact and malice in 
law there is a broad distinction which is 
not peculiar to. any particular system of 
jurisprudence. A person who inflicts an 
injury upon another person in contraven- 
tion of the law is not allowed to say that 
he did so with an innocent mind, he is 


taken to know the law, and he must act . 
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within the law, He may, therefore, be 
guilty of malice in law, although, so far 
as the state of his mind is concerned, he 
acts ignorantly and in that sense inno- 
cently. Malce in fact is quite a different 
thing; it means an actual melicious inten- 
tion on the part of fhe person who has 
done the wrongful act, and it may be, . 
in proceedings. based on wrongs indepen- 
dent of contract, a very material ingre- 
dient in the question of whether a vahd 
cause of action can be stated,” 


33. The first respondent may have 
acted innocently but in the circumstances 
of the case must be held to have acted m 
bad faith. It is true that we are concern- 
ed with bad faith of the detaining autho- 
rity and no one else in this case but we 
are of the view that the impugned order 
is vitiated because of malice in law. 
Although the petifioner’s allegations that 
the first respondent issued the impugned 
orders to oblige respondents 4 and 5 have 
not been proved, yet the order must be 
held to be vitiated on account of the vice 
of bad faith, The successive detention 
orders issu€d and the circumstances in 
which they havé been issued show bad 
faith. First of all S. 16-A of the Act was 
invoked in respect of the detention order- 
ed by the order of February Il, 1977 
without there being any grounds of 
detention. On the revocation of the pro- 
clamation of emergency and because. 
S. 16-A of the Act was no longer avail- 
able, grounds of detention were sent bf . 
the Superintendent of Police, CID (SB): 
who affirmed the necessity to detain the 
petitioner in the interest of security of 
India and the defence of India; and lastly 
because of a technical flaw in the Iangu- 
age of the detention order of March 21, 
1977 that order being revoked on Aprif 
21, 1977 without referring the matter to 
the Advisory Board and a fresh deten- 
tion order being issued. The very initia- 


tion of the action against the petitioner 


on February 11, 1977 was mala fide and 
in abuse of the powers conferred by tha 
Act. The continued detention by succes- 
sive orders, if is clear on a reading of 


‘the notes which have been extracted 


above, was also mala fide. 

34. It is significant to note that the 
first respondent. seems to have been satis- 
fied on a repart emanating from the 
Superintendent of Police, CID (SB) witb- 
cout making any further enquiry in the 


matter. Preventive detention is a serious 
matter and not to be indulged in as a 


matter of routine and merely because a 
higher authority or some other authority 


1978 


requests a detaining authority to invoxe 
the power vested im it. It was incumbent 
upon the detaining authority on receirt 
of the sort of request that she did from 
the: Superintendent of Police mentioning 
@ confessional statement of the petitioner 
to verify the facts before adopting the 
precis of the confessional statement in 
the grounds sent by the Superintendent 
ei Police along with his communication 
dated March 22, 1977. Qn = subsequent 
enquiry it has been found by her that in 
1960/1961 the petitioner was not workiug 
in the Directorate of Technical Develop- 
ment & Production (AIR) Ministry of 
Defence. The nature of documents or in- 
formation alleged to have been supplied 
by the petitioner to the agent of a foreign 
power was not known to the detaining 
authority. Disclosure of s@cret/confiden- 
tial and sensitive documents may nə 


necessarily jeopardise the security cf’ 


India or the defence of India. Disclasure 
of such documents may be an offence 
under the Official Secrets Act and noth- 
ing more. All these aspects were neces- 
sary to be found out before the informa- 


tien about the alleged confessional state- . 


ment could have been relied upon to 
arrive at the statutory satisfaction. Not 
doing it would amount to bad faith in 
‘law. 


35. It is obvious that the purpose of 
detention or at least asking for peti- 


tioner’s detention under the Act was to. 


that S. 167 of the Code of Criminal 
Procedure is not taken advantage of. 
This would be collateral purpose and also 
makes the detention mala fide. 


36. The detention of the petitioner wis 
also vitiated on account of non-compli- 
ance with the constitutional imperative 
of Art. 22(5) and the statutory require- 
ment of 5. 8 of the Act. The grounds of 
detention communicated to the petitioner 
do not set out, indeed it was not even 
known to the detaining authority, as to 
what was the nature of the documents 
which were allegedly communicated to 
the agent of a foreign power, how many 
documents were given, what information 
was passed on and to wham. The grounds 
communicated thus suffer from a serious 
defect, viz., lack of particulars or vague- 
ness. We are fortified in coming to this 
conclusion from the observations of 
Hidayatullah, C J. in Chaju Ram v, The 
State of Jammu & Kashmir, AIR 1971 
SC 263, viz. (at p. 263, Pt. B. L. N.):— 


“Where the grounds of detention sup- 


plied to a detenu detained under Jammu 
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and Kashmir Prevéntive Detention Act, 
1964, charged him with having conspired 
with some leaders of Democratic Confe- 
rence and having incited landless people 
of Rspura Tehsil to forcibly occupy the 
land comprised in Nandpur Mechanised 
Farm and to have persuaded them to. 
resist violently any attempt to evict 
them, but no details of the leaders of the 
Conference or of the persons incited or 


the dates on which he conspired or 


incited the squatters or the time when 
such Conference took place, were mea- 
tioned it would be impossible for any- 
bedy to make a representation against 
such grounds and they must be held to 
be vague.” 

37. We need not deal with any other 


" point that was urged. Accordingly, we 


accept this petition and quash the im- ` 
pugned order of detention dated April 
21, 1977, issued by respondent No. 1 
under S. 3 of the Act and’ also the 
grounds of detention dated April 21, 1977 
communicated fo the petitioner. We make 
the rule absolute against respondents 
l, 2, 3 and 7 and issue a writ in the 
nature of habeas corpus directing that the 
petitioner be set at liberty forthwith. 
Petition allowed. 
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AVADH BEHARI ROHATGI, J. 
M/s. Forasol, Decree-holder v. Oil and 
Natural Gas Commission, Dehra Dun, 
Judgment-debtors. 
Execution No. 77 of 1976 in Suit No. 


-135-A of 1975, D/- 27-7-1977. 


Civil P. C. (5 of 1908), S. 47 — Dispute 
as to amount due under decree — De- 
cree mentioning amount due to decree- 
hoider in French Francs — Judgment- 
debtor disputing date of conversion and 
rate of exchange. 


A decree passed.on 7-5-1975 in terms 
of an award mentioned the amount due 
to decree-holder in French Francs and 
the amount payable to judgment-debtor 
by decree-holder (Forasol) in Indian 
rupees. The decree-holder filed execu- 
tion application for certain amount in 
Indian Rupees after converting French 
Francs into rupees at a certain rate of 
exchange prevailing on a particular date 
and after allowing set-off. ‘The judg- 
ment-debtor disputed the date of con- 
version and rate of exchange. ‘The rate 
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of exchange for French Francs had not 
been fixed in the award. | 
Held: when someone is under an obli- 
gation to pay another a sum of money 
‘expressed in a foreign currency but to 
pay it in this country (India), the per- 
- son under the obligation bas an option, 
if he is to fulfil his obligation at the 
date when the money is payable, either 
to produce the appropriate amount. in 
the foreign currency in question (French 
Francs in this case), or to pay the equiva- 
lent in Indian rupees at the rate of ex- 
change prevailing at the due date, 
(Para 39) 
- Where the obligation in the contract is 
expressed in terms entitling the credi- 
-tor to a sum expressed in a foreign cur- 
rency, judgment must be given in that 
currency. The rupee. has fallen in 
value. Indian currency has depreciated. 
The decree-holder contracted. to be paid 
in French Francs. The creditor will re- 
ceive unfairly a sum in Indian rupees 
when he comes to enforce his judgment 
far less in value than the comparable 
amount in FF which in specie he had 
contracted to take. To avoid injustice 
date of conversion in this case should be 
May 7, 1975, the date when the court 
made the award a rule of the court and 
passed -a decree in terms thereof under 
S. 17 of the Arbitration Act. Till then 
the award was not enforceable. After 


the award was impressed with the geal 


and authority of the court it became 
enforceable and on that date Forasol be- 
came entitled to French Francs awarded 
to them. The date of the award (Decem- 
ber 21, 1974) cannot be adopted as the 
date of conversion as under the Indian 
law the award without being embodied 
in a decree of the court is unénforce~ 
able. The just date will therefore be 
the date of decree. As the breach date 
rule would do injustice to foreign trader 
the enforcement date rule should be ad- 
opted and conversion should be made at 
the rate of exchange on that date. (1975) 
3 WLR 758, Followed. Case law review- 
ed. (Paras 41, 45, 46, 57) 

Anno: AIR Comm. Civil P. C. (9th 
' Edn.) S. 47 N 28. 


Cases Referred:- Chronological Paras 
(1976) 3 All ER 900 : (1976) 3 WLR 852, 


Barclays Bank Ltd. v. Levin Bros. 41 
(1975) 1 WLR 515 : (1975) 1 All ER 882, 


In re Halcyon the Great 38 © 


(1975) 3 WLR 758 : (1975) 3 All ER 801. 
Miliangos v. George Frank 
35, 38, 39, 42, 45 


. tion of oil, 
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(1975) 1 QB 416 : (1974) 3 WLR 823, 
Schorsch Meier v. Hennin 31, 33 
(1973) 3 All ER 498:1973) 2 WLR 847, 
Jugoslovenska Oceanska v, Castle In- 
-vestment Co, - 31, 33 
1970 P. 106, In re Teh Hu 31, 38 
1961 AC 1007 : (1960) 2 WLR 989, In re 
United Railways of Hayana and Regla 
Warehouses Ltd. 31, 37 
{1926) 272 US 517 : 71 L Ed 383, Die 
Deutsche Bank Filiale, Nurenberg v. 
Charles Franklin, Humphrey 30 
Shankar Gosh with D. N. Gupta, J.K. 
Mehra and S. P. Minocha, for Decree- 
holder; B. Dutta, for Judgment-debtors. 


ORDER:— In a world of interdepend- 
ence and internationel markets foreign 
money and devaluation are raising pro- 
blems both difficult and urgent for 
judges and lawyers. This case is concern- 
ed with one such question. 

2 On July 30, 1962, the Government 
of India called for global tenders for 
drilling for the exploration of oil in 
Jaisalmer desert in Rajasthan. Forasol 
of Serves (France) were one of those 
who tendered. Their tender was accept- 
ed by the Government of India. After 
some correspondence between the par- 
ties a contract was signed on’ Feb. 17, 
1964 called ‘A Structural Drilling Agree- 
ment between Oil and Natural Gas Com- 
mission (ONGC) and Forasol with regard 
to the work of drilling for the explora- 


3. Initially the duration of the work 
under the contract was stated to be for 
a period of one year. But the contract 
provided for extension beyond the period 
of one year. As war between India and 
Pakistan broke out in Sept. 1965 the 
work could not be completed. Operations 


had to be suspended. Time under the 


contract was extended. The last period 
extended was upto April 30, 1967. 


4, During the currency of the period 
of extension disputes arose between the 
parties. The contract provided for arbi- 
tration. That clause reads: 

“In case any dispute should arise in ` 
connection with or in the carrying out of 
this contract which cannot be resolved 
by the parties themselves, the parties 
agree to refer the dispute to arbitration, 
proceedings of which will be held in 
India......... Ne 

5. The parties appointed their respec 
tive arbitrators in terms of the clause. 
The arbitrators allowed their time to ex- 
pire without making an award. They 
referred the matter to Mr. Justice N. 
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Rajagopala Ayyangar, retired Judge. 
Supreme Court of India as an Umpire. 

6. The Umpire entered upon the refer- 
ence on March 8, 1972, Before him Forasol 
submitted their claim against ONGC. 
ONGC in their turn made a counter- 
claim against ForasoL After protracted 
proceedings the Umpire made his award 
on Dec. 21,- 1974, It is a bulky award 
which runs into more than 160 pages 
The Umpire awarded certain sums to 
ForasoL He also awarded some sums to 
ONGC. 


T. On Feb. 22, 1975 ONGC made an 
application to this court under S. 17 of 
the Arbitration Act praying that the 
award of the Umpire be made a rule of 
the court. Forasol did not oppose the 
application. On May. 7, 1975, the award 
of the Umpire was made a rule of the 
Court, A decree was passed in terms of 
the award. The decree awarded interest 
at the rate of 6 per cent per annum from 
the: date of the decree till payment. 

8. On Oct. 8, 1976, Forasol made an 
application for execution claiming that 
they were entitled to recover from 
ONGC under the award Rs. 11,10,780. 
ONGC dispute the claim. They have filed 
their objections. It is this matter which 
has come before me for decision. 


9. It is not disputed that under the 
Umpire’s award FF 21,11.704.01 are due 
to Forasol from ONGC. In the state- 
ments submitted by the parties this is 
an agreed figure. It is also not disputed 
that ONGC are entitled to recover from 
Forasol a sum of Rs. 10,19,380.39 which 
ONGC paid to the income-tax authorities 
on account of income-tax due from Fora- 
sol. This amount admittedly ONGC are 
entitled to adjust. Forasol are prepared 
to give credit for this amount, Besides 
this there are three other items which 
ONGC claim from Forasol to which I 
shall come a little leter. 


10. What is the dispute between the 


parties now that the award has been- 


made by the Umpire? In order to under- 
stand the nature of the dispute it is 
necessary to refer to an important term 
of the contract which provided for cur- 
rency of payment. This clause reads: 
“IX 3. Currency of Payment. ` 
IX-3.1. The operational fee, standby 
fee and equipment charges payable to 
Forasol have been specified in French 
Frascs in Art. IX, 1-l-.1 to IX 1-1-10 
above. The amount payable to Forasol 
on account -of aforesaid fees and charges 
shall be. computed in French Franca. 
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ONGC shall pay 80% of the aforesaid 
amount ,in French Francs and the re- 
maining 20% in Indian Rupees using a 
fixed conversion rate of FF 1.033— 
Rs. 1,000.” g 
How do we construe the clause? The ob- 
ligation to pay fees is to be measured in 
terms of French francs. On this the con- 
tract is clear and unambiguous, The 
money of account is only the French 
currency. This is the currency of the 
contract, This is the money of measure- 
ment. The substance of the obligation is 
expressed in French currency. The clause 
Says: 

“The amount payable to Forasol on 
and charges 
Shall be computed in French francs”. 

1l. The money of payment is French 
francs so far as 80 per cent of the French 
currency is concerned. The remaining 
20 per cent is to be paid in Indian rupees: 
For this “a fixed conversion rate” is pro- 
vided, - 

12. This means that fees are to be 
ascertained in French franca, In so far 
as 80 per cent is concerned the money of 
account is identical with the money of 
Payment, It is the French currency. And 
therefore an exchange operation is 
avoided. This is the basic fact to re- 
member, As regards 20 per cent of the 
currency of account the French francs 
had to be translated into the currency 
of India by a fixed rate of conversion 
(FF 1,033—Rs. 1,000). ‘This involves an 
exchange operation for which the rate is 
fixed. The media of payment are French 
francs and Indian rupees. On a proper | 
interpretation of the contract this ap- 
pears to me to be the setting of the 


transaction. It is-in this financial envi- 


ronment that the transaction has to be 
viewed. 


13. The Umpire has made his award 
on the claim and the counter-claim in 
French francs and Indian rupees. He has 
given a summary of his award at Pp 152- 
153. which has to be read with the errata 
at Pp. 157A to 157E. ` 


14. During the currency of the con- ` 
tract an important event happened. On 
June 30, 1966 the Indian rupee was de- 
valued. Forasol put forward before the 
Umpire a claim that after devaluation of 
the rupee there should be a change in 
the rate of exchange. The Umpire was 
impressed by the argument of Forasol. 
He, therefore, enhanced the rate of ex- 
change. He directed that from Nov. 30, . 
1966 the ‘rupee portion’ should be con- 
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verted at FF L=Rs 1.5178 or FF 1000= 
Rs. 1,557.80. At page 157-C of the award 
he said: 

“Messrs. Forasol have put forward be- 
fore me a claim for enhanced rate of in- 
terest and their claim is that this should 
be Rs. 1.5178 for every FF or Rs, 1517.80 
for every FF 1,000 1 find that there is 
considerable correspondence in the course 
of which they have made a claim that 
after devaluation of the rupee there 
should be a change in the rate of ex- 
change, Though there is no specific letter 
in the file agreeing to the enhancement 
I find that in the later invoices demand 
has been made subject to the claim for 
enhanced rate of exchange. In view of 
this F consider that from 30-11-1966 
Rupee portion should be converted at 
FF 1=1.5178 or FF 1000—Rs. 1,517.80. 
Of course this rate of exchange would 
soply te both the parties, Forasol and 
the ONGC.” 

15. So far as the ‘rupee portion’ of 
the award is concerned there is no dif- 
ficulty. The Umpc ‘as fixed the rate of 
exchange. Instead of FF 1.033=Rs. 1,000 
the rate of exchange was varied to 
FF 1=Rs. 1.5178. This was obviously 
done to do justice to Forasol who com- 
plained that they were suffering greatly 
because of the devaluation of the rupee. 
The Umpire uplifted the Indian rupee to 
make up for devaluation. 


: 16. Now the dispute is about that 
portion of the award which is in French 
francs, Forasol claim that they are en- 
titled to payment in French francs. Un- 
‘der the award they claim that 
FF 14,41,354.33 are due to them and they 
must receive these French francs. In the 
alternative the rate of exchange preva- 
lent on the date of the decree (May 7, 
1975) should be adopted as the rate of 
exchange for conversion of French francs 
in Indian rupees. On that 
of exchange was 1 FF=Rs. 1.938. The 
chief issue for decision is; what should 
be the date of conversion of French 
francs into Indian rupee? 


17. How much of Indian rupees would 
be required to purchase in France the 
amount of foreign currency (FF) due to 
Forasol? Fhe arbitral award of the Um- 
pire is in foreign currency. He has 
awarded to Forasol fees out of which 
FF 8,98,750.36 are now remaining due 
as the balance of their claim and 
FF 12,88,185.35 on account of interest 
upto Jume 10, 1974 because ONGC were 
found by the Umpire to be in default of 


date the rate | 
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payment. They had made default in their 
contractual obligations (not paying 
French francs as they had agreed to do). 
This figure of FF 21,65,935.71 is due to 
Forasol under the award. On the other 
hand Rs. 10,19,380.39 are due to ONGC 
on account of income-tax. They are en- 
titled to adjust this amount against 
French francs due to Forasol, 

18. More than ever before are ex- 
change rates volatile. Constancy is no 
jonger the virtue of modern currencies. 
They are all marked by violent fluctua- 
tions, They all have mercurial twists of 
temperament. Devaluation has ceased to 
have opprobrious association of a century 
ago, probably because there are very few, 
if any, currencies that have been im- — 
mune from its impact. As Lord Denning 
put it with characteristic vividness: 

“(Sterling) was a stable currency 
which had no equal. Things are different 
now. Sterling floats in the wind. It 
changes like a weather cock with every 
gust that blows. So do other currencies.” 

{Schorsch Meier (1975) QB 416). 

18. How the Indian rupee has devalu- 
ed since June 1966 will be apparent at 
a glance from the following table: 
Contract rate on Feb, FEF 1,083 = Rs. 1.000 

17, '984 


Rate fixed by the FF 1 = Bs. 1.5178 


Umpire for rupee 
portion. 
Rate at the date of 
the award i, e, Dec, 
9] 1974 


Rate at the date of 
Decree i. e May 7, 
1975. 

20. Forasol have filed an affidavit 
dated July 18, 1977 stating the- rate of 
exchange based on the information fur- 
nished by the State Bank of India. 

21. Now the currency of the contract 
is French francs. That is the currency of 
the account and the currency of payment 
so far as 80% of the fees are concerned. 
An Indian Umpire has made the award 
in foreign currency. His award in fo- 
reign currency has to be converted into 
Indian rupees in order to enforce it. 
What should be the date of conversion? 
What should be the rate of exchange at 
which the French franc is to be convert- 
ed into Indian rupee? These are crucial 
questions. 

22. Counsel for ONGC made two sug- 
gestions in the course of his argument. 
Firstly, he said that for purposes of con- 
version the rate of exchange fixed by the 
Umpire, Le. FF-1=Rs. 1.5178, should be 


FF 1 sz: Rs, 1,831 


FF 1 == Bs, 1,938 
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adopted for conversion of French francs 
into Indian rupees. This is not acceptable 
to ForasoL Forasol say: “No. Indian 
rupee is no good to us, It has gone down 
much in value, If we accept it we would 
lose one half of the debt. Our 80 per cent 
fees are to be paid in French francs. WE 
want French francs, We will accept no 
other”. They say that the rate of ex- 
change prevailing on the date of the 
decree (May 7, 1975) should be adopted. 
On that date the rate was FF-1=rupee 
1.938. 


23. Obviously the Umpire has fixed 
the rate of exchange of the “rupee por- 
tion” of his award. He has not fixed any 
rate of exchange for French francs. Nor 
did the contract provide for the rate of 
exchange for French francs. For the 
rupee portion of 20 per cent it provided 
a fixed rate of conversion which was up- 
lifted by the Umpire at the request of 
Forasol as the rupee had gone down in 
value. He took note of devaluation in his 
umpirage. But as regards the payment 
in French francs the question has. to be 
decided by the Court when it arises in 
the course of the enforcement of the 
award as it has now arisen before me. 
From the award it appears to me thet 
the rate of exchange FF 1—Rs. 1.5178 
applies only to the rupees -portion and 
not to that part of the award which the 
Umpire made in French francs relate- 
able to 80 per cent of the currency of 
payment, 


24. The second suggestion was that 
the date of the award should be taken 
as the date of conversion. On that date 
the prevailing rate of exchange was 
FF 1=Rs, 1.831. Forasol do not agree 
even to this. They say that they are en- 
titled to the rate of exchange on the 
date of the decree (May 7, 1975). On that 
date FF 1 was equal to Rs. 1.938. Which 
a should be adopted?. This is the ques- 

on, 


25. The situation as regards currency 
stability has substantially changed ever 
since 1866. The main world currencies 
are not stable. They go up and down. 
They have no fixed exchange value even 
from ‘day to day. This state of facts has 
become recognised in those’ commercial 
circles which are closely concerned with 
international contracts, The reaction to 
them appears in the field of arbitration. 
Take this very case. There is an inter- 
national commercial contract between a 
French firm and the ONGC. The Umpire 
has expressed his ‘arbitrament in a. fo- 
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reign currency so far as 80 per cent pay- 
ment to Forasol is concerned. The award 
involves ‘foreign money obligation’. Se 


' far as 80 per cent payment is concerned 


Forasol have no concern with the Indian 


rupee; for them what matters is 
that a French franc for good or 
il, .should remain a French franc 


They insist on payment in French 
francs. They are clearly entitled 
to payment of 80 per cent in French 
francs. Such is the term of their engage- 
ment. 

26. ONGC have the option to pay 
either a sum of foreign currency or its 
rupee equivalent at the date of the de- 
cree, But if they do not pay French 


france, in execution proceedings it wil. 


be necessary to convert French francs 
in Indian rupees at the rate prevailing 
at the date of the decree. ` 


27. Forasol claim that they as the 
foreign creditor should get neither more 
nor less than what they bargained for. 
They claim that they must be paid the 
admitted sum of FF 21,11,704.01. Wher- 
ever may the value of exchange of 
Indian currency go they should get 
FF 21,11.704.01. In other words their cease 
is that they should be tendered 
FF 21.11,704.01 in specie. 


28. Forasol are prepared to give ere- 
dit for Rs. 10,19,380.39 on account of 
payment made on their behalf by ONGC 


. to the income-tax authorities. This sum 


will have to be converted ‘according to 
the rate directed by the Umpire, that is 
FF 1=Re, 1.5178. When so converted this 
comes to FF 6,70,349.68. The amount of. 
FF 21,11,704.01 will have to be reduced 
by FF 6.70,349.68. The result is that 
FF 14,41,354.33 will remain due which 
are equivalent to Rs. 27,938,322 at the 
rate of exchange prevailing on May 7, 
1975, the date of the decree (FF 1= 
Rs, 1.938). i 
29%. English and American Judges 
have wrestled with the legal ‘problems 
of foreign money in general, and the 
relevant date of conversion in particular. 
The date chosen is of great importance 
to the parties in view of the violent fluc- 
tuations in the rate of exchange that 
occur not infrequently in the commer- 
cial world. Old equilibrium has been up- 
set. Perhaps it will never bpe festored. 
The foreign trader is baffled. How can 
he put his trust im a foreign currency? 
The search for a formula to deal with 
the situation becomes urgent in the in- 
terest of justice: — ` Eo oA 
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. 30. More than 50 years ago Mr. Jus- 
tice Holmes in an important judgment of 
the U, S. Supreme Court in Die Deput- 
sche Bank Fillale Nurphera v. Charles 
Franklin. Humphrey, (1926) 272 US 517 
argued that the creditor must be given 
that number of marks to which he has 
been: found to be entitled, irrespective of 
the rate of exchange. He said: l 


“We may assume that when the bank 
failed to pay on demand its liability was 
‘fixed at a certain number of marks both 
-—~-by the terms of the contract and by the 
German law—but we also assume that 
.it was fixed in marks only, not at the 
extrinsic value that those marks then 
had in commodities or in the currency 
of another country, On the contrary, we 
repeat, it was and continued to be a liabi- 
lity in marks. alone and was open to 
satisfaction by the payment of that num- 
ber of marks, at any time, with whatever 
interest might have accrued, however 
much the mark might have fallen in 
value as compared with other things.” 


31. In 1961 the House of Lords in 
United Railways of Havana and -Regla 
Warehouses Ltd. (1961) AC 1007 held 
that ‘breach date’, that is, the date on 
which the cause of action arose, 
to be the date of conversion. Lord Den- 
ning was a party to this decision. In 
later years he changes his opinion, In 
the Teh Hu (1970) P 106 Jugoslavenska 
Oceanska v. Castle Investment Co. (1973) 
3 All ER 498 and Schorsch Meier v. 
Hennin (1975) 1 QB 416 he championed 


the view that the breach date rule is un- 


.. just. It should no longer be adopted. He 
strongly pleaded for its overthrow. In 
case of arbitration it should be the date 
of the award. See the case of Jugosla- 
venska Oceanska (supra). 


32. In Miliangos ve George Frank 
(Textiles) Ltd. (1975) 3 WLR 758, the 
House of Lords has held.that the cru- 


cial date should be the date of payment. 


meaning “the date when the court autho- 


rises enforcement of the judgment in. 


sterling”. The date on which the action 
was brought has not been accepted, Nor 
has the date of judgment found favour. 
- There may elapse considerable interval 


of time between the conversion date and - 
the date of payment. During that inter- 


val currency fluctuations might. cause the 
award or judgment to vary appreciably 
from the sum in foreign currency to 
which the creditor was entitled. 
House of Lords therefore held that in 
order to.do complete justice to the par- 


ought . 


. necessary until the time came for - 


The 
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ties it should be the date of payment in 
the sense I have mentioned above. 


33. The decision of the House of 
Lords in Miliangos v. George Frank 
(Textiles) Ltd, ((1975) 3 WLR 758) (su- 
pra) is a land mark in the conflict of. 
laws. It is a striking example of judicial 
activism as it represents a progressive 
and reforming spirit in the fleld of in- 
ternational commerce which for many 
decades had been burdened by poorly 
reasoned precedent. This important deci- 


sion marks the culmination of trail blaz- 


ing opinion expressed by Lord Denning 
in the Court of Appeal successively in 
three cases, sometimes alone in a dis- 
senting voice and sometimes with other 
members of the Court of Appeal when 
they chorussed their agreement with his 
views. (See: The Teh Hu, (1970) P 106) 
Jugoslavenska Oceanska (1973-3 All ER 
498) (supra) and Schorsch Meier v. Henin 
(1975-1 QB 416) (supra). 

34. As a result of Lord Denning’s 
most beneficial initiative in the Court of - 


. Appeal it can now be said with ‘some 


confidence that law has become respon- 
sive to the needs of the changing times 


35. In the Millangos case ((1975) 3 
WLR 758) it was decided that an English 
Court could in the circumstances ‘of that 
case give judgment in a foreign currency 
and that no conversion into sterling was 
en- 
forcing the judgment when the rate cur- 
rent at the date of enforcement should 
be applied, 


36. In that case the defendant a buy- 
er of goods had failed to pay a debt ex- 
pressed in Swiss francs in 1971, managed 
to stave off judgment until 1974 when 
the pound had sadly depreciated, and 
then argued that his liability was only to 
pay in pounds at the rate of exchange. 
prevailing three years ago when he 
should have honoured his obligation. The 
action there appears to have been 
brought on the original consideration for 


_the price of the goods sold, which - was 


expressed in Swiss francs and was pay- 
able in Switzerland. The defendant had 
failed to meet the bills, which he had 
accepted. These also were in Swiss francs 
payable in Switzerland, where they were 
protested on dishonour. 


37. The House. departed from the 


‘breach date rule for the purposes of con- 


version and reversed its previous’ deci- 
sion in Re: United Railways of the Ha- 
vana and Regla Warehouses Ltd. (1961) 
AC 1007 on the ground that the basis for 
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the rule having disappeared by reason 
of changing circumstances, the rule itself 
could no longer be held to exist. Milian- 
gos’ case laid down the principle that the 
ruling rate of exchange should be the 
date of enforcement of the judgment. 


38. It is of.the greatest importance to 


examine this decision at some ‘length. 
The reasoning of the House of Lords in 
Miliangos’ case (1975-3 WLR 758) can be 
summarised under five main heads. 

1. There were no procedural difficulties 
in the way of an. English Court giving 
judgment in a foreign currency.: English 
law has till recently been dominated by 
the principle stemming from the days of 
Inviolate sterling, that a judgment will 
only be given in sterling. The judgment 
can now be given in-English in foreign 
currency. 

2, Currencies in these days are less 
stable than they ‘used to be, Sterling and 
various other currencies had no fixed 
exchange value from day to day but 
‘floated’, . 


3. Commercial arbitrators in the city 
of London have for some time past free- 


. 


ly expressed their awards in the appro-. 


priate foreign currency. Lord Wilber- 
force considered this development in re- 
lation to arbitral awards in a foreign 
currency as of great importance. 


4, There had recently been a-change in. 


Admiralty practice as exemplified in the 
Haleyon the Great (1975) 1 WLR 515 
where an order was made in Admiralty 
for the sale of a ship in United States 
dollara and for lodgement of the price 
achieved by such sale in a separate dol- 
lar account. 


5. Finally justice required that the 

creditor should not suffer by reason of 
the depreciation in sterling between the 
due date on which the debtor should 
have met his obligations and the date on 
which the creditor was eventually to 
obtain judgment. 
As stated by Lord Wilberforce, the cre- 
ditor — “has bargained for his own cur- 
rency and only his own currency — The 
creditor has no concern with pounds 
sterling; for him what matters is that a 
Swiss franc for good or ill should re- 
main a Swiss franc”, (p. 709). 

39. The reasoning of the majority of 
the House of Lords (Lord Simon dis- 


senting) in Millangos’ case (1975-3 WLR — 
758) applies with equal force to Forasol’s” 


claim in the present execution. I think 
it is clear when someone is under an ob- 
ligation to pay another a sum of money 
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expressed in a foreign currency but to 
pay it in this country (India) the person 
under the obligation has an option, if 
he is to fulfil his obligation at the date] 
when the money is payable. either to 
produce the appropriate amount in . the 
foreign currency in question (French 
francs in this case) or to pay the equiva- 
lent in Indian rupees at the rate of ex- 
change prevailing at the due date. This’. 
proposition seems to be elementary and 
a matter of common sense. It is stated 
in Dicey and Morris on the Conflict of 
Laws (9th Edn. (1973) pp. 903, 904, 
R. 173) as follows: 

“If a sum of money expressed in 4 
foreign currency is payable in England 
it may be paid either in units of the 
money of account or in sterling at the 
rate of exchange at which units of the 
foreign legal tender can, on the day 
when the money is payable, be bought 
in London in a recognised and accessible 
market, irrespective of any official rate 
of exchange between that currency and 
sterling.” 

40. What is the crucial date of con- 
version of the FF into the Indian rupee? 
The breach date rule (ie. the date of 
the cause of action) has now authorita- 
tively been rejected by the House of 
Lords. The date of enforcement of the 
judgment is the right date at which to — 
convert a judgment in a foreign cur 


. rency into Indian rupees. This will pro- 


duce a just result, 


41. Where the obligation in the con- 
tract is expressed in terms entitling the 
creditor to a sum expressed in a foreign 
currency, judgment must, J repeat ‘must’, 
be given in that currency. (Barclays 
Bank Ltd. v. Levin Bros Ltd. ((1976) 3 
All ER 900). If this is not done it wil 
perpetrate serious injustice. Take this 
ease, The rupe has fallen in value. 
Indian currency has depreciated. Foraso! 
contracted to be paid in French francs. 
The creditor will receive unfairly a sum 
in Indian rupees when he comes to en- 
force his judgment far less in value than 
the comparable amount in FF which in 
especie he had contracted to take. To 
avoid injustice the House of Lords de- 
parted from the breach date rule and 
adopted the enforcement date principle. 
‘We should do likewise. 


42. The famous decision in Milliangos 
(1975-3 WLR 758) has revolutionised the 
position. The House laid down a new rule 
that an English Court can and should 
give judgment in foreign currency. where 
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the claim is for the satisfaction of ‘ob- 
ligation of a money character to pay 
foreign currency arising under a con- 
tract’, In the event of the judgment-deb- 
tor’s failure to pay. the conversion date 
will be “the date when the court autho- 
rises enforcement of the judgment in 
terms of sterling” “per Lord Wilber- 
force). 


43. The substance of the _ creditor's 
right is the right to be paid in foreign 
currency. He must get that number of 
marks which the judgment-debtor is 
found liable, as Holmes J. put it. No- 
thing more nothing less, 


44. In the present case the money of 
account and the money of payment are 
French francs at least, so far as 80 per 
eent payment is concerned. That is the 
currency of the contract, The place of 
payment is India. But suppose ONGC 
cannot pay in French francs. Then they 
must pay in Indian rupee so that they 
can be converted in FF. The ruling rate 
of exchange will-be the date on which 
the judgment became enforceable ie. 
the date of the decree. In other words 
the French Francs have to be translated 
into Indian currency according to the 
rate of exchange prevailing on the date 
of the decree. I may however add that 
I have not adopted the date of levying 
of execution of the decree. 


45. Following the decision of the 
House of Lords in Miliangos v. Geo 
Frank (Textiles) Ltd. (1975-3 WLR 758) 
(supra), I would hold that date of con- 
version in this case should be May 7, 
1975, the date when the court, made the 
award a rule of the court and passed & 
decree in terms thereof under S. 17 of 
the Arbitration Act. Till then the award 
was not enforceable. After the award 









eq to French francs awarded to them. I 
cannot adopt the date of the 


ferent. There awards can be enforced as 
judgments under S. 26 of the Arbitra- 
tion Act. I have therefore thought’ that 


ecTee, > 


award 


the just date will be the dete of the 


A.F. R. 


‘46. Devaluation was an unforeseen 
event outside the contemplation of the 
parties. If Forasol had been asked "What 
is to happen if the Indian rupee is de- 
valued?” They would have at once said: 
“Of course that will not affect the ob- 
gation of ONGC to pay us in Freneh 
francs”. Suppose ONGC pay at the rate 
of FF l= Rs. 1.5178. It would mean that 
ONGC will be taking advantage of ther 
own wrong. They were in default. Now) 
when it comes to payment, they would|. 
be paying in depreciated rupee. Theit 
delay in payment would operate to their 
own advantage and to the loss of Fora- 
sol. This rule does injustice to the fo 
reign trader. The House of Lords there- 
fore departed from this rule They laid 
down the enforcement date rule. 

47. Lord Edmund-Davies said. 

Meena the most just rate would be that 
prevailing when the award was being 
enforced, for the plaintiff had been kept 
out of his money until then...... ” (P. 862) 
As Lord Fraser said: 

nonias there seems no reason why one 
should stop short of the latest practic- 
able date, which seems to be the date 
when court authorises enforcement of 
the judgment.” (p. 803). 

‘48. ONGC have raised three other 
objections which I must notice, Firstly, 
they claim interest on Rs. 10,19,380.39 
which they paid on account of income 
tax on behalf of Forasol, from the award 
it appears that this claim was made þe- 
fore the Umpire. He rejected it. At 
page 133 of the award he said: 

aati Under the contract there is ne 
right to interest to either party except 
on French Francs, If the amount pai- 
by ONGC to the credit of Forasol m 
regard to income-tax and the séverat 
items of allowance and disallowance un- 
der this award are worked out and it is 
found that there is an amount payable te 
ONGC in French francs that would 
carry interest, but if the amount fs im: 
Rupees then no interest would be allow- 
ed until the date of the award.” 

48. The amount claimed by ONGC $ 
in rupees. The claim for interest was ex- 


‘pressly rejected by the Umpire, No in- 


terest can therefore be allowed on it as 
per the directions of the Umpire, 


50: Counsel for ONGC contends tha? 
they are entitled to interest as the sum 
of Rs. 16,19,380.39 is to be adjusted 
against the French francs and therefore 
it is a claim in French francs and not in 
rupees. } cannot accept this submission. 
The verdict of the Umpire is clear, 
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ONGC are not entitled to interest on 
Rs. 10,19,380.39. This is my finding. 

51. Secondly, QNGC claim FF 340.36 
on account of interest on FF 3265.39. At 
page 157-C of the award it will be notic- 
ed that the Umpire found Forasol to be 
entitled to interest in the sum of 
FF 12,91,290.06. From this he allowed the 
adjustment of FF 3265.39 which was pay- 
able by Forasol to ONGC. After adjust- 
ment he held that Forasol were entitled 
to FF 12,88,185.35 on account of interest. 
Interest is now sought to be claimed on 
FF 3265.39 which already stands adjust- 
ed in the award of the Umpire. How can 
any claim of interest be made on an 
amount which already stands adjusted 


and paid so to speak? 


52. Thirdly, ONGC claim that they / 


ere entitled to what has been called as 
‘tax differential’. As regards income-tax 
the contract between the parties pro- 
vides as follows:— 

Article IV 1.2 


Foerasol shall pay income-tax, sur- 
charge on income-tax, and all other taxes 
which shall be assessed and levied by the 
indian Income-tax authorities 
income of Forasol under this contract as 
well as on the income of Forasol’s per- 
sonnel from the work performed by them 
under this contract. Provided that if 
there are any changes in the tax rates 
in India subsequent to the date of signa- 
ture of this contract and as a result the 
total amount of taxes payable on the in- 
come of Foraso] is higher than the 
amount which would have been payable 
on the basis of the rates in force on the 
date of signature of this contract, ONGC 
shall pay the difference to Forasol. If. 
on the other hand, the change in the tax 
rat€s are such that the total amount of 
taxes payable is less than the amount 
which would have been payable on the 
basis of the rates in force on the date of 
signature of this contract, Forasol - shall 
pay the difference to ONGC. It is under- 
stood that this proviso shall not be ap- 
plicable in respect of the taxes payable 
by Forasol on the income of its person- 
uel” 


53. The rate of tax prevailing at the 


time of the contract in 1964 was 63 per 


eent. 


24. Counsel for ONGC argues that 
they are liable to reimburse Forasol for 
the excess income tax paid over the rate 
prevailing at the time of the contract. 
Similarly, he. argued that they are en- 
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titled to reimbursement if the prevailing 
rate of income-tax is at.any time lower- 
ed during the currency of the contract. 
The clause clearly entitled ONGC to 
claim the difference from Forasol if tha 
tax rates are reduced, But this question 
no longer survives. All that ONGC did 
was this. They paid Rs. 10,19,380.39 on 
account of tax liability of Forasol. This 
amount they are entitled to recover from 
French francs due to them. Forasol ar@ 
agreeable to this. But after adjustment 
of Rs. 10,19,380.39 there is no question 
of any tax differential The whole thing 
is over. ONGC do not come into the pic- 
ture at all. The contract is over. Dis- 
putes have been settled by the Umpire. 
At page 151 of his award the Umpire 
dealt with this question. 

55. Counsel contends that if any res 
fund is allowed to Forasol by the in- 
come-tax authorities either in appeal or 
in revision which are still pending ONGC 
should be entitled to the refund. I do 
not agree. ONGC have been paid by ad- 
Justment the entire amount of Rupees 
10,19.280.39. If any refund is found to be 
due Forasol will get it and not ONGC. 
They are out of the picture now. 


98. On Dec. 9, 1975 ONGC intimated 
Forasol that they have remitted a sum 
of Rs. 18,84,610 to the Income-tax Offi- 
cer, Jaipur on account of income-tax 
liability of Forasol, Credit for this 
amount has been given in the execution 
petition to ONGC. What remains? If 
Forasol succeed in appeal before the in- 
come-tax authorities they are entitled to 
refund and not ONGC. This is clear on 
facts. 


57. I, therefore, hold that Forasol are 


entitled to Rs. 11.10,780 as claimed by 


them in their execution petition and in- 
terest from the date of the execution pe- 
tition (Oct. 8, 1976) till payment at the 
Tate of 6 per cent. ONGC can satisfy the 
Judgment debt by paying the French 
frances; or if they prefer, they can satisfy 
it by ' paying the equivalent sum in 
rupees, that is equivalent at the time of 
the passing of the decree. That for all 
purposes is the judgment date. The rate 
of exchange will be the rate ruling at 


‘the date of the decree. 


38. I gather that in this case it is not 
desired to levy execution but simply to 
have an authoritative impress of the 
court on the amounts due under the 
award to the parties. I have held ‘that 
Forasol are entitled to Rs. 11,10,780 and 
further interest. If the amount is not 
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paid within two weeks attachment shall 
issue ageinst the property and effects of 


ONGC, 
Order accordingly. 
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M/s. Model Press (P.) Ltd, Petitioner 
v. Delhi Municipal Corporation and an- 
other, Respondents. 

C. M, (Main) No. 100 of 1976, D/- 15-2- 
1977. 


Civil P. C. (5 of 1908), O. 39, R. 3 — 
Ex parte injunction —— Circumstances not 
justifying ex parte injunction. 


In the present suit, the validity and 
legality of the property taxes sought to 
be collected œ the property in question 
was challenged. After the suit was pend- 
ing the plaintiff applied for an interim 
injunction to restrain the defendant- 
Municipal Corporation from collecting 
the property taxes during the pendency 
of the suit, The complaint of the plain- 


tiff was that some members of the staff - 


of the Corporation were trying to recover 
the taxes without . adopting the proce- 
dure prescribed: by the statute. In these 
circumstances, an ex parte injunction is 
not justified and the proper course is to 
give notice to the opposite party. 

(Paras 4, 9) 


As the application was moved in a pend- 
ing suit, the question of granting an ex 
parte injunction does not arise, as the 
defendant was already served in the suit 
much earlier. Furthermore, the subject- 
matter of the suit was concerned with the 
validity of the taxes, whereas the sub- 
ject-matter of the injunction seemed to 
be concerned with some wrongful acts 
allegedly committed by. some persons 
who might not even be connected with 
the defendant’s department.’ This matter 
cannot be decided in an ex parte manner. 

(Paras 4, 5) 

Furthermore, the Civil P. C. requires 
a notice to issue unless there is an im- 
mediate threat. If the threat is concern- 
ed with the recovery of taxes, it is not 
normally a threat which is immediate 
in nature, The mere possibility of im- 
moveable property being attached can- 
not be taken into consideration in a case 
where the property Is subject to a statu- 
tory charge. (Paras 5, 6, 11) 
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The practice of the High Court is not 
to grant stay in the case of money de= 
crees. The loss of money has never been 
considered to be an irreparable loss in 
the sense of loss of property (possession) 
or loss of rights, etc. (Para 10) 
Cases Referred: Chronological Paras 
(1976) Civil Misc. Main No. 93 of 1976, 

D/- 19-5-1976 (Delhi) 8 


R. P. Sharma, for Petitioner; V. PR. 
Singh, for Respondents. 


ORDER:— This is a petition under 
Art. 227 of the Constitution of India 
directed against a very short order pass- 
ed by the Subordinate Judge trying the 
civil suit. The order in question was 
passed on an application under O. 39, 
Rules 1 and 2 of the Civil P. C., The 
order reads: 


"Heard. Notice be directed to the de 
fendant on P. F, for 7-4-76.” 


2. The case of the petitioner is that 
in the circumstances of the case notice 
alone should not have issued but, an 
ex parte order should also have been 
passed. The injunction prayed for in the 
suit was one to restrain the Municipal 
Corporation of Delhi from collecting pro- 
perty taxes in relation to some premises 
situated at Jhandewalan in New Delhi. 
It can hardly be denied. that the provi- 
sions of O, 39, R. 3 of the Civil P. C. are 
in the following terms:— 


“The Court shall in all cases, except 
where it appears that the object of 
granting the injunction would be defeat- 
ed by the delay, before granting an in- 
Junction, direct notice of the application 
for the same to be given to the opposite 
party.” | | | 
In view of this provision, the usual rule 
to be followed in the matter of injunc< © 
tions, etc., is to give notice and hear 


‘both parties but, nevertheless, the court 


has jurisdiction to grant an ex parte 
order if the purpose of getting an in- 
junction was likely to be defeated on ac- 
count of the delay caused in issuing the 
notice. The Civil P. C. has recently been 
amended further and now O. 39, R. 3 of 
the Code has a proviso to the effect that 
when an ex parte injunction is proposed 
to be given, then the Court shall record 
the reasons for coming to the conclusion 
that the object of granting the injunction 
would be defeated by delay. In case this 
procedure is followed, then the Court 
has further to order the applicant te 
send notice and other documents expedi- 
tiously to the opposite party with a view 
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to get a rapid decision, Furthermore, 
R. 3-A has been introduced, stating that 
the Court should endeavour to dispose of 
such applications within 30 days from 
the date on which the ex parte injunc 
tion was granted. Under this procedure; 
if an €x parte injunction is granted, then 
reasons have to be recorded, documents 
have to be served in the manner pro- 
vided by the Rule, and also, the applica- 
tion has to be determined and decided 
within 30 days. 

3. The usual procedure is the one ap- 
pearing in the unamended O. 39, R. 3 of 
the Code, which requires a notice to be 
given before an order is passed. The 
learned counsel in support of the peti- 
tion says that there are circumstances 
which would have justified an ex parte 
order in the present case and I am now 
going to analyse if there are any such 
reasons. $ 


4, The petitioner is a plaintiff in a 
suit which was instituted some time in 
the end of May, 1975. In that suit, the 
validity and legality of the property 
taxes sought to be collected on the pro- 
perty in question was challenged. It 
was contended that the assessing autho- 
rity had not acted in accordance with 
the Delhi Municipal Corporation Act, 
while fixing the taxes. Apparently, the 
rateable value, and hence the assessment 


of the property taxes for several years. 


was under challenge. I will not go into 
the exact nature of the controversy aris- 
ing in the suit because the suit is still 
pending and is apparently at a very 
early stage. As I have said, that after the 
suit had been pending for sometime, the 
plaintiff applied for an Interim injunc- 
tion to restrain the Corporation from 
collecting the property taxes during the 
pendency of the suit. The present peti- 
tion states that two such applications 
were moved — one on 17th March 1976, 
and the second on 23rd July. 1976. In 
both cases, the complaint of the peti- 
tioner is that notices were issued, but no 
ex parte order was granted. Along with 
the present petition, the petitioner has 
not filed a copy of the applications for 
injunction, -but I have gone through 


copies of the pleadings. etc.. which have . 


been shown to me for my examination 
by the learned. counsel for the petitioner 
and J am basing my order on the same. 
In the application dated 17th March, 
1976, the petitioner has stated that the 
assessment list has not been prepared in 
accordance with law nor has any bill 
or notice of demand been served on the 
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plaintiff. Further, it is stated that the- 


defendant is trying to recover property 
taxes without following the mandatory 
provisións of. law. Again, it is stated 
that on 24th Jan., 1976, some members 
of the staff of the defendant visited the 
premises and demanded Rs. 42,000/- 
otherwise, they would execute a distress 
warrant. It was said :— 

“the plaintiff was not willing to pay 
property taxes as long as bill or notice 
of demand as required under the provi- 
sions of law was served. Though the 
officials on behalf of thé defendant left 
the premises, but they administered the 
threat to recover the amount under 
similar circumstances without issuing of 
bill or notice of demand at any time.” 
Thus. the complaint of the plaintiff 
seems to be that without sending any 
bill for recovering taxes, some members 
of the staff of the Corporation were 
trying to recover Rs. 42,000/- without 


‘adopting the procedure prescribed by 


the Act. As the application was moved 
in a pending suit, the question of grant- 
ing an ex parte injunction does not arise 
in my view, as the defendant had 
already been served in the suit much 
earlier. The proper procedure in such 
cases is to give notice to the counsel for 
the defendant. Furthermore, the sub- 
ject-matter of the suit is concerned with 


- the validity of the taxes, - whereas the 


subject-matter of this injunction seems 
to be concerned with some wrongful 
acts allegedly committed by some per- 
sons who might not even be connected 
with the defendant’s department. There- 
fore, the Court would naturally require 
a notice to be served on the: Corporation 
to find out as to who these persons were 
who were demanding Rs. 42,000/- and 
whether they were at all connected with 
the Corporation. 

3. It must be pointed out that I am 
making these remarks in view of what 
is stated in the application. Actually. 
it may well be that it.is the Corpora- 
tion’s agents who are trying to recover 
taxes under a valid. authority of a 
warrant issued by the Commissioner 
himself. This matter cannot be decided 
in an ex parte manner because the cause 
of action mentioned in the application 
is something subsequent to the filing of 
the suit. Furthermore. as I have already 
pointed out, the Code requires a notice 
to issue unless there is an immediate 
threat. ` 


6. I would not in any way like to 


limit the manner in which an ex parte “` 
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injunction is te be granted, but the 
Court should have some intimation of 
the immediate nature of the threat 
which would be defeated by the service 
ef a notice. There can be threats of 
many types. The pulling down of 
houses, the threat of dispossession or 
ejectment from property or various 
other types of threats that would be 
utterly defeated in case an ex parte in- 
junction is not issued are examples of 
eases in which an interim injunction is 
issued ex parte almost as a routine. 
(However, if the threat is concerned with 
ithe recovery of taxes, it is not normally 
threat which is immediate In nature. 
t takes time for the Tax Department 
to move its machmery to collect taxes. 

fm smth cases, notices should generally 
' be issued. There can be exceptions to 
this also, where some immediate ‘action 
is visibly threatened. Thus, I do not see 
anything wrong in the issue of a notice 
in the present case; the most that can 
be said against the order is that the 
period of notice which is about three 
weeks could have been shortened to 
about two weeks, 

7. Now taking some of the subse- 
quent events into consideration, it may 
be noticed that after this petition was 
moved in this Court, an ex parte order 
was passed by this Court as an interim 
measure which -is in operation since 
larch, 1976. Still, the application for 
an injunction has not been decided by 
the Subordinate Judge. I am told that 
mo hearing has taken place. probably be- 
cause of the pendency of this case. It 
ean hardly be denied that if the Court 
decides not to grant an ex parte injunc- 
tion, it must also see that the hearing 
after notice is not so much delayed as 
to lead to the inevitable defeat of the 
proceedings. Having decided to proceed 
by . issuing a notice the' Court has to 
endeavour to decide the matter before 
the threat sought to be restrained mate- 
rialises, In my view, 
should have been decided either on 7th 
April, 1976, or very shortly thereafter. 
There is no necessity for the proceedings 
remaining pending for another year. 

8. The learned counsel has referred 
to Rameshwar Dayal v. Municipal Cor- 
poration of Delhi (Civil Misc. Main No. 
93 of 1976) decided on 19th May, 1976. 
by a single Judge ef this Court, in which 
it has been observed that when an ex 
parte order is refused, the Court should 
record reasons for doing so. There is no 
reference to Q. 39, R. 3 of the Code in 







the application 
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that judgment and I must observe that 
the law. as it stands is exactly the re- 
verse of what is mentioned in the judg- 
ment because reasons have got to he 
given if an ex parte order is passed. I 
may also point out that the change in 
law has been brought by a belief that 
many parties approaching the Courts are 
able to get ex parte injunctions without 
adequate reasons, and are, thereafter 
able to delay the proceedings thus lead- . 
ing ‘to considerable injustice. In order 
to off-set this possibility, the provisions 
of the Civil P. C. have been amended 
and a similar amendment has been made 
in respect of Art. 226 of the Constitu- 
tion. also by recent amendments. The 
object of these changes is to prevent the 
Court giving an ex parte order except 
where it is really necessary. 


9. I may point out that I have based 
my conclusions on a consideration of the 
actual pleadings used by the petitioner 
in the application moved to the Court. 
If such an application is considered by 
the Court, it has to see for itself whe- 
ther there is any ground for passing an 
ex parte order. At least, there must be 
some material before the Court to con- 
vince it that it is necessary to proceed 
ex parte, In this particular case, it is 
neither obvious from the application nor 
it is obvious from the circumstances. I 
have taken pains to see the circum- 
stances, etc. as pleaded; I do not see that 
the circumstances justify an ex parte 
order. There may be other facts or cir- 
cumstances in this case which might 
have come to light or might have been 
brought to the notice of the Court to 
pass an ex parte order, but they are not 
to be found in the pleadings as they are. 
Therefore, the order as passed is per- 
fectly correct. 


10. I must also say that I have taken 
the liberty of analysing the provisions of 
the Civil P. C. at some length in- this 
case not because the circumstances are 
such, but because the situation faced by 
the Subordinate Judge is one which is 
very common. [n a large variety of 
cases, a question arises whether an ex 
parte. order should be passed or not. Tf 
the Court is in doubt, it must lean to- 
wards the furtherance of the cause of 
justice which is to grant the fnjunction 
so that the subject-matter of the dispute 
may be preserved during the pendency 
of the case. In the present case the 
question before the Court was one of 
Payment of taxes, It is a money claim, 
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e loss of money has never been con- 
sidered to be an irreparable loss in the 
sense of loss of property or loss of rights, 
te. Thus, there is a practice in the 
High Court not to grant stay in the case 
of money decrees, but in the case of 


injunction to restrain the Corporation 
from collecting taxes is claimed, ther® 
may be two different circumstances, 
There may be a case where a person 18 
unable to pay the taxes and his house 
or other property has been. attached, 
then the Court will grant an injunction 


to restrain the sale of that property or. 


its alienation. There may be another 
case where a party has to deposit money 
with the Corporation. In such a case, 
the Court will be chary in granting an 
injunction. These are circumstances to 
be considered at the time when the ques- 
tion of the grant of an interim injunc- 
tion, etc., arises before the Court. 

11. In analysing the facts and circum- 
stances of the case, I have not dealt with 
the question as to whether the tax. is 
actually validly or legally assessed m 
the present case. The case of the peti- 
tioner is that the procedure prescribed 
by the Delhi Municipal Corporation Act, 
1957, has not been followed and certain 
notices have not been given. ` It has 
been mentioned by counsel for the res- 
pondent that in fact the procedure was 
followed and the petitioner was even 
heard. This is a matter which will be 
decided on the merits. J am assuming 
for the purpose of this decision that the 
procedure was not followed; this is the 
way in which the Court dealing with an 
injunction has to proceed. It has to-be as- 
sumed that the plaintiff is right and then 
it has to be seen what is the possible re- 
sult. As I have said, the only possible 
result may be that the property of the 
plaintiff may be attached or some other 
proceedings may be taken for recovery 
of taxes. Under S. 123 of the Delhi 
Municipal Corporation Act, 1957, the 
particular property concerning which 
the property tax has been assessed is 
subject to a first charge in respect of the 
tax sought to be recovered. This has the 
effect of protecting the Corporation. In 
fact, this may help in determining the 
balance of convenience. But, at the 
same time: if the statutory charge is 
there, then there is no real threat within 
the meaning of O. 39, R. 3 of the Code 
which may be defeated by delay unlese 


that property is also threatened with 
sale which may be under S. 156 of the 
Act. There is also a possibility of the 
Corporation issuing a distress warrant 
for the recovery of taxes under a war- 
rant issued under the signatures of the 
Commissioner under Section 157. As the 
amount of property tax in this case is. 
fairly large, unless there is a real threat, 
I do not think that the Court should 
take into consideration the mere possibi- 
lity of immoveable property being at- 
tached in a case where immoveable pro- 
perty is subject to a first charge as in 
the case of realisation of property taxes 
On all these considerations, | come to 
the conclusion that the Court acted 
rightly in issuing a notice. It must also 
proceed to decide the matter expediti- 
ously and in case the matter is delayed, 
pass an interim order to safeguard the 
interest of the party concerned during 
the pendency of the proceedings. For 
instance, it may pass an order to the 
effect that the property should not be 
sold or some such order. Having now 
decided to dismiss this petition, | may 
also point out that as a result of these 
proceedings, an injunction is in opera~ 
tion restraining the Corporation from 
recovering the taxes ‘That injunction 
will now have to be discharged. There 
is, however, one difficulty which has 
been pointed out to the effect that the 
case is fixed before the Subordinate 
Judge on 8th March, 1877, for arguments 
on the same injunction application con- 
cerning which this petition had been 
filed. It is just possible that those pro- 
ceedings have not terminated because of 
this petition under Art. 227 of the Con- 
stitution. To prevent any unfortunate 
consequences as a result of these pro- 
ceedings coming to an end, I have de- 
cided to continue this injunction till gth 
March 1977. I do not say that this in- 
Junction is to be granted on hearing that 
application, but it is only granted be- 
cause it has been granted earlier. ‘This 
injunction will stand discharged on 8th 
March, 1977. The present petition is 
dismissed with costs. 


Petition dismissed. 
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B. K. Khanna, Petitioner v. K, N. 
Khanna and others, Respondents. 


Company Petn. No. 64 of 1976 and 
Company Appin. No. 567 of 1976, D/- 
27-5-1977. W 


Civil P. C., © of 1908), O. 32, R. 15 — 
Scope — Court cannot proceed with suit 
etc. without first complying with R. 15 
— Prior adjudication regarding State of 
mind not necessary — Court itself has 
power to decide question — Even ques- 
tion regarding maintainability of suit or 
petition cannot be considered. 

Before the Court proceeds with a suit 
er other proceedings in which one of the 
parties igs either a minor or otherwise 
incapable of protecting his interests, the 
Court is bound to hold a preliminary en- 
quiry and, if satisfied that the conditions 
of the relevant rules are attracted, to 
make appropriate directions with regard 
to the proper representation of such per- 
sons. In such a case it would not be open 
to the court to consider the suit or the 
other: proceedings before complying with 
these mandatory requirements. A prior 
adjudication with regard to the state of 
mind of a person is not necessary for the 
court to invoke the provisions of Rule 15 
of Order 32. There is no provision of any 
statute which ‘may vest in any court or 
authority an exclusive _ jurisdiction ‘to 
determine such questions. On the con- 
trary, the language of Rule 15 leaves no 
manner of doubt that every court, which 
is seized of proceedings in which there 
is a person who is said to be incapable of 
. protecting his interests in relation to the 
proceedings, has the necessary power, as 
indeed a duty, to hold a preliminary in- 
quiry to find if such a person was incap- 
able and to take such steps as may be 
necessary to protect his, interest. The 
question as to the maintainability of a 
petition is not foreign to the petition. 
Whether a petition is maintainable or 
not is a part of the consideration of the 
petition itself even though for the pur- 
pose of a consideration of the question 
of maintainability the allegations made 
in the petition have to be assumed to be 
correct. A minor or a person of unsound 
mind is as much entitled to participate 
in the proceedings for the consideration 
of the petition on merits as also of the 
basic question if the petition, as laid, is 
maintainable. Hence. the question of 
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maintainability of the petition cannot be 
considered and decided without first de- 
termining if the person is or is not cap- 
able of protecting his interest. In case 
the opposite parties are keen to have a 
decision on the. question of maintainabi- 
lity of the petition before a decision on 
the merits with regard to the state of the 
mind of the person the opposite parties 
would: have the option to have the pre- 
liminary enquiry de-linked from the en- 
quiry on the merits, | 
(Paras 10, 12, 13, 15) 

Anno: AIR Comm. C.P.C. 8th 1971 
Edn., O. 32, R. 15, N. 1A, 3, 4. 


J. L. Nain, Sr, Advocate, S. C. Malik, 


Sr. Advocate, with Daljit Singh and Pra- 


mod Aggarwal, for Petitioner: Madan 
Bhatia with A. K. Jain (for No. 1), B. N. 
Kirpal with Shankar Vadialingam (for 
Nos, 2 and 5), G. S. Vohra (for No. 3) 
and Mrs. S. Pappu, Sr. Advocate with 
B. B. Sahni and Shiv Khurana (for No. 4), 
for Respondents; V. P. Singhal, for Re- 
gistrar of Companies. i 

ORDER:— B. K, Khanna & Co. (P.) 
Ltd., (for short, the company) was in- 
corporated .on December 3, 1949 with a 
nominal capital of Rs. 10 lakhs divided 
into 10,000 equity shares of the value of 
Rs. 100 each. The subscribed and paid up 
capital at all material times has been 
Rs. 4,99,800. The company was incorpo- 
rated, inter alia, with the object to ac- 
quire and take over as a going concern 
the business of importers, exporters, 
agents, distributors, dealers in machi- 
nery, contractors, engineers etc. which 
was then being carried on under the 
name and style of B. K. Khanna & Co. 
The company is a family concern. 44% 
of the issued capital is held by each of 
the two brothers B. K. Khanna and 
K. N. Khanna, petitioner and the first 
respondent, respectively, while - the re- 
maining 12% is held by their mother, 
Smt. Shama Khanna, the third respon- 
dent. The Board consists, besides the 
three shareholders, of Smt. Kamla Ra- 
thour, 2nd respondent, the sister of the 
two brothers who has, however, no share- 
holding. 


2 One of the questions fin contro- 
versy between the parties is as to whe- 
ther the continuance of the sister as a 
Director of the Company during the last 
over 10 years was valid. the contention 
of the petitioner being that she was ap- 
pointed as an ad hoc Director some 14 
years back and ceased to be a Director 
on the expiry of the term for which she © 
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was appointed, the rival contention of 
the respondents being that she was ap- 
pointed a permanent Director and has 
continued to hold that office in that capa- 
city throughout, The Company owns 
valuable immoveable -property and, inter 
alia, has controlling interests in Shama 
Forge Co. Ltd., (for short, Shama Forge). 
Shama Forge which was an IFCI aided unit 
had some financial difficulty some time 
back leading to proceedings against it at 
the instance of the IFCI under the pro- 
visions of the Industrial Finance Corpo- 
ration Act in course of which a Receiver 
was appointed of the assets and property 
of the Company forming subject-matter 
of the mortgage in favour of IFCI. The 
Company, as well as the individual 
Directors, had guaranteed the loan which 
Shama Forge had taken from the IFCI 


and the claim against the company and. 


the Directors, arising out of the guaran- 
tees, forms subject-matter of a civil 
suit filed by the IFCI. The disputes be- 
tween the two brothers apparently hav® 
their genesis in the financial difficulty 
facing the Shama Forge and~ the conse- 
quential liability of the company and its 
Directors which appears to have been 
accentuated by the fact that, either on 
account of the old age, infirmity or men- 
tal incapacity, the mother who held 
the balance as also the moderating influ-. 
ence on the brothers, may perhaps have 
become ineffective or is otherwise not 
able to exercise the necessary cementing 
force between the two brothers. Thére is 
considerable controversy between the 
parties as to whether the mother has 
been. of unsound mind for some time now 
and has become incapable by reason of 
mental infirmity of protecting her inte- 
rests and of conducting the affairs of the 
company as its Chairman, as indeed to 
be an instrument to resolve the unfortu- 
nate differences that have arisen be- 
tween the brothers in the midst of the 
crisis that appears to have overtaken 
them. It is a common case of the parties 
that for quite some time the company 
has not been carrying on its business and 
the only worthwhile activity of the com- 
pany has been the realisation of rent of 
immoveable property owned by it and 
in meeting the essential expenditure be- 
sides dividing part of the residue be- 
tween the two brothers. During the 
years that the sister has been on the 
Board she has also been drawing salary 
while there are arrears of salary in res- 
pect of some period. Considerable con- 


troversy centres round the validity “ot 
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ber appointment as a permanent Direc- 
tor and as to her right to receive arrears 
of salary and as to. her liability to re- 
fund the amount already received. By 
all accounts, the major problem that the 
company, as indeed the brothers, are 


‘called upon to face is the one that arises 


out of the proceedings initiated by the 
IFCI against the Shama Forge, the com- 
gM and the Directors of the Company. 
. P. Singh son of the sister is the fifth 
respondent in the petition. He is neither 
a member nor a Director of the company 
but has been made a party because .of 
an allegation that part of the premises of 
the company was being misused by him 
for his- personal business with the‘ con- 
nivance of the other brother and the 
sister, ) 
3. B. K. Khanna, the petitioner has 
invoked the provisions of Ss, 397/398 for 
a number of directions so as to obtain a 
declaration that the sister ceased to be 
a Director since 1963, to restrain her 
from acting as a Director and from inter« 
meddling with the affairs of the com~ 
pany, to obtain refunds from her of the 
moneys received by her by way of 
salary, to restrain the fifth respondent 
from carrying on business in the com- 
pany’s premises, to restrain the first, se- 
cond and the fifth respondents from 
using or permitting the use of any part 
of the company’s premises for purposes 
other than those of the business of tha 
company, to determine the state of the 
mind of the mother, to appoint an Ad- 
ministrator or an additional Director as 
Chairman of the company, to restrain 
any transfer of shares held by his 
mother, to direct the first respondent te 
co-operate in facilitating the sale of the 
company’s interests in Shama Forge and 
in settlement of outstanding tax matters 
of the company. The petition is ground- 
ed on the allegations that since the 
middle of 1975 the mother has not been 
able to function as a Chairman or be 
able to protect her interest being of un- 
sound mind leading to a complete dead- 
lock in view of the fact that the bro- 
thers are unable to agree with each other 
on various matters of vital importance 
to the company, including its manage- 
ment and control; that the second res- 
pondent, the sister, who had been co- 
opted as additional Director in 1962 and, 
therefore, ceased to be a Director in 1963, 
has nevertheless been inter-meddling 
with the affairs of the company and act- 
ing in collusion with the first respon- 
dent, the other brother, who have col- 
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‘ lectively been responsible for having 


brought the company to the present de- 


plorable position; the company is, there- 
fore, liable to be wound up on the 
ground that it was' just end equitable to 
do so and as the affairs of the company 


were being carried on prejudicial to the 


public interest, to that of the company 
and also to the petitioner. These allega- 


tions are sought to be supported by cer-. 


‘tain specific instances of acts of commis- 
sion and omission on the part-of some of 
the respondents which are set out in 
paras 17 to 38 of the petition. ` 


4. The petition is opposed on behalf 
of the respondents. The various allega- 
tions on which the petition is grounded 
are denied. The state of mind and the 
consequential mental incapacity attribut- 
ed to the mother, the third respondent. 
is vehemently denied. A number of pre- 
liminary ‘objections are also reised with 
regard to the jurisdiction of this Court 
and as to the maintainability of the peti- 
tion. In his rejoinder the petitioner, by 
and large, reiterated the allegations made 
in the petition. 


5. By an application, being C. A. 567/ 
"6, under O. 32, R, 3 read with R. 15 
and S. 151 of the Code of Civil Proce- 
dure the petitioner prayed that an inde- 
pendent and proper person be appointed 
as guardian-ad-litem of the mother, the 
third respondent, for the purpose of the 
proceedings and for a direction to res- 
pondents 1 and 2 to produce the third 
respondent in Court for examination on 
the ground that by reason of unsound- 
ness of mind and mental infirmity the 
said respondent was incapable of protect- 
ing her interest; that none of the near 
relatives of the parties was capable of 
acting as guardian; and that the third 
respondent was being kept in confine- 
ment by the first and the second respon- 
dents. Notice of this application was 
issued to the respondents and the relief 
sought was opposed on the ground that 
the third respondent was capable of pro- 
tecting her interest and it was. therefore, 
unnecessary to appoint any guardian-ad~ 
litem for the said respondent for the 
purpose of the present proceedings. The 
application was apparently heard at 
considerable length by D. K. Kapur, J. 
and by an order made on October 11, 
1976 the learned Judge postponed the 
decision on the application. In the course 
of a detailed order Kapur, J. observed 
that the question whether the third res- 
pondent was incapable of protecting her 
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interests by virtue of unsoundness of 
mind and mental infirmity “has great 
importance in respect of the deadlock be- 
tween the two brothers” and that “in 


-any case, the question of the unsound- 


ness of mind of respondent 3 is a major 
question to be decided in the petition it- 
self’. The learned Judge,. therefore, felt 
that even though ordinarily in the face 
of the allegation in the application the 
Court would ordinarily hold a prelimi- 
nary enquiry with regard to the state of 
mind of the said respondent before tak- 
ing up the consideration of the petition, 
such a course would be “‘somewhat un- 
fair and impracticable” in view of the 
fact that the question of the state of the 
mind of the third respondent was itself 
an important question in controversy be- 
tween the parties in the petition, The 
learned Judge, however, notices a num- 
ber of decisions in which the principal 
question in the suit was connected with 
the question of mental infirmity of one 
of the parties and there were observa- 
tions in those cases that there should be 
a preliminary enquiry as to the mental 
infirmity for the purpose of appointing 
a guardian followed by a subsequent en- 
quiry on the merits in the trial of the 
suit. After a consideration of the pecu- 


liar circumstances of this case the learn- 
ed Judge came to the conclusion that the ` 


procedure for holding two enquiries 
would not be justified in the present 
case. It was, therefore, held that there 
should be only one enquiry regarding the 
alleged unsoundneéss of mind of the third 
respondent and once the Court came to 
the conclusion that the third respondent 
was incapable of looking after the inte~ 
tests the Court could then appoint 
guardian-ad-litem at that stage and conti- 
nue with the proceedings thereafter. The 
learned Judge notices the anomaly that 
may erise if the third respondent was 
found to be of unsound mind in that in 
the course of the trial of that question 
she would have been represented by 
some one who might later be found to 
have no authority to represent her. The 
learned Judge, however, -notices that 
there was no objection on behalf of the 
petitioner to the counsel, purporting to 
appear for the third respondent, being 
allowed to represent the third respon- ` 
dent “only for the purpose of prelimi- 
mary enquiry.” l 

$: It is not difficult to spell out of the: 
eforesaid order of the learned Judge an 
explicit decision that this Court would 
first go into this question as to the state - 
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of mind of the third respondent, both 
for the purpose of a preliminary enquiry 
under O. 32, as indeed, for a decision of 
the question on the merits and to ap- 
point a guardian-ad-litem for further 
proceedings, should the court return a 
finding on the question in favour of the 
petitioner. It is also not difficult to spell 
out of the order an implied conclusion 
that the consideration of the petition, 
apart from the question as to the state 
of the mind of the third respondent, 
should remain deferred till the decision 
ef that question, 

7. Even so, ‘learned counsel for thé 
first respondent, as indeed the other res- 
pondents, sought to urge the preliminary 
objection, before the consideration of the 
question of the state of mind of the third 
respondent, as to the maintainability of 
the petition. The. parties, therefore, ad- 
dressed elaborate arguments. on the 
question as. fo the maintainability of the 
petition subject, however, to the objec- 
tion that in view of the aforesaid order 
of the learned Judge, as indeed, in the 
face of the provision of O. 32, the Court 
could not take up the’ consideration of 
the petition except to the limited extent 


indicated above until the question of pro- - 


per representation of the third ` respon- 
dent had been decided. 


8. Two questions, therefore, arise for 
consideration at this stage: 

(1) Whether the preliminary objection 
with regard to the maintainability of the 
petition eould be considered before de- 
termining either in preliminary enquiry 
or in a composite enquiry, as envisaged 
by the order of the learned Judge, state 
of the mind of the third respondent; 

(2) If so, whether the petition is main- 
tainable? . 

9. After hearing learned counsel for 
the parties it appears to me that the first 
. question must be answered in the nega- 
tive and, in view of that, the considera- 
tion of: the second question must be de- 
ferred till after the question as to the 
state of mind of the third respondent has 
been determined. 


19. Order 32, Rule 3 of the Code of 
Civil Procedure provides that where the 
defendant was a minor the Court on be- 
ing satisfied with regard to the fact of 
his minority shall appoint a proper per- 
son to be guardian in suit for such minor. 
By virtue of the provisions of Rule 15, 
the provisions of Rules 1 to 14 of O_ 32, 
relating to miners. are made applicable, 
so far as may be, “to persons adjudged 


to be of unsound mind and to persons 
who though not so adjudged are found 
by the court on enquiry, by reasons of 
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unsoundness of mind or mental infirmity 


to be incapable of protecting their inte- 
rests when suing or being sued”. The 
provisions contained in Order 32 not only 
empower the court to take appropriate 
steps where a party to the proceedings 
is a minor or a person who is incapable 
of protecting his interest whether by 
reason -of unsoundness of mind or mental 
infirmity, but also cast a mandatory duty 
on the court to take steps to ensure pro- 
per representation for such persons so 
as to ensure that their interest in rela- 
tion to the proceedings are fully protect- 
ed. These provisions are a legislative re- 
cognition of the well-known principle 
that the State, as indeed the Court, 
whith is part of the judicial wing of the 
State, is in locus parentis to its citizens, 
who are either minors or are incapable 
of protecting their interests in judicial 
proceedings by reasons of unsoundness 
of mind or mental infirmity. There can, 
therefore, be no doubt that before the 
Court proceeds with a suit or other pro- 
ceedings, in which one of the parties is 
either a minor or otherwise incapable of 
protecting his interests, the ‘Court is 
bound to hold a preliminary enquiry 
and; if satisfied that the conditions of the 
relevant rules are attracted, to make ap- 
propriate directions with regard to the 
proper representation of such persons. 
In such a case it would not be open to 
the court to consider the suit or the 
other proceedings before complying with 
these mandatory requirements, 


11. There is no force in the conten- 
tion urged on behalf of some of the res- 
pondents that Rule 15 would not be at- 
tracted unless the person said to be in- 
capable of protecting his interest had 
been “adjudicated to be of unsound 
mind”. This contention clearly overlooks 
the later part of the Rule which envi- 


12. The further contention urged on 
behalf of some of the respondents is 
that, in any event, this Court was not 
the forum for the determination of the 
state of mind of the third respondent, 
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said to be incapable of protecting her 
interest, and that such a question could 
only be agitated in a court competent to 
administer the Indian Lunacy Act. Coun- 
sel was unable to point to any provision 
of any statute which may vest in any 
court or authority an exclusive jurisdic- 
tion to determine such questions. On the 
contrary, the language of Rule 15 leaves 
no manner of doubt that every court, 
which. is seized of proceedings in which 
there is a person who is said to be incap- 
able of protecting her interests in rela- 
tion to the proceedings, has the neces- 
sary power, as indeed a duty, to hold a 
preliminary inquiry to find if such a per- 
son was incapable and to take such 
steps as may be necessary to protect his 
interest. This contention must also fail. 
13. Lastly, it was urged that the ques- 
tion as to the maintainability of the peti- 
tion was not a question which forms 
part of the consideration of the petition 
and that such a question could be consi- 
dered without holding an inquiry as to 
the state of mind of a person said to be 
incapable of protecting his or her inte- 
rests. This contention is equally fallaci- 
ous. The question as to the maintainabi- 
lity of the petition is not foreign to the 
petition. Whether a petition is maintain- 
able or not is a part of the consideration 
of the petition itself even though for the 
purpose of a consideration of the ques- 
tion of maintainability the allegations 
made in the petition have to be assum- 
ed to be correct. A minor or a person of 
unsound mind is as much entitled to par- 
ticipate in the proceedings for the con- 
sideration of the petition on merits as 
also of the basic question if the petition, 
as laid, is maintainable. The question of 
maintainability has its impact on the 
course that the further proceedings in 
the petition would take. The decision 
may turn out to be in favour of or 
against the minor or a person who is in- 
capable of protecting his or her inte- 
rests, If a petitioner, such a person 
would be entitled to canvass in favour 
of its maintainability, while if a respon- 
dent, he would be entitled either to sup- 
port the petitioner or to canvass that the 
petition was not maintainable. In either 
of these cases, a proper representation 
is a sine qua non for any valid conside- 
ration of the question of maintainability. 
It is, therefore, not possible to accept the 
contention that the question of main- 
tainability could be considered and de- 
cided without first determining if the 
third respondent is or is not capable of 
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protecting her interest. It is also not 
possible to legitimately hear counsel for 
the third respondent on the question of 
maintainability unless the validity of his 
representation has first been considered 
and decided following a decision with 
regard to the true state of mind of the 
third respondent, 


14. Apart from the principle and the 


provisions of Order 32 of the Code of 
Civil Procedure the order made by 
Kapur, J. on October 11, 1976, to my 


mind, clearly envisages that before any 
further proceedings the question of the 
state of mind of the third respondent 
must be first determined even though in 
a composite enquiry in the peculiar cir- 
cumstances of this case which would en- 
sure not only for the purpose of a prelix 
minary enquiry under Order 32, but 
also for the purpose of decision of the 
question of state of mind of the third 
respondent on the merits of the petition, 
Speaking for myself, I should have 
thought the scope of the preliminary en~- 
quiry and the scope of the trial of the 
question as to the state of mind of the 
petitioner on the merits is not co-exten- 
sive and ordinarily, the Court would 
have first held a preliminary enquiry to 
determine the state of mind of the third 
respondent for the purpose of appoint- 
ment of guardian-ad-litem but in the 
peculiar circumstances the learned Judge 
had directed a composite enquiry before 
proceeding further with the petition. The 
order remains unchallenged and I do 
not see how in the face of this order it 
is open to the respondents to raise the 
the question of maintainability of the 
petition or any other matter on the 
merits of the petition until the question 
of the state of mind of the third respon- 
dent has been determined and the pro- 
blem of proper representation has been 
dealt with. The. order clearly ¢xcludes 
all proceedings on the petition except 
the question’ as to the state of the mind 
of the third respondent, 


15. In the result, I would defer the 
decision of the question as to the main- 
tainability of the petition till the com- 
posite enquiry envisaged by the afore~ 
said order has been held and the ques- 
tion as to the true state of mind of the 
third respondent has been decided. In 
case the respondents are keen to have a 
decision on the question of maintainabi- 
lity of the petition before a decision onf 
the merits with regard to the state of 
the mind of the third respondent the 
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respondents would have the option to 
have the preliminary enquiry de-linked 
om the enquiry on the merits. 

16. Let the matter be listed for fur- 
ther consideration to enable the respon- 
dents to exercise their option. 

Order accordingly, 


AIR 1878 DELHI 53 
B. C. MISRA, J. 

-Kanwal Kishore Chopra, Petitioner v. 
O. P, Diwedi and another, Respondents. 
Civil Revn. No. 719 of 1976, D/- 15-4- 

1977. i 
(A) Delhi Rent Control Act (1958), Sec- 

tion 25-B — Application of tenant for 

leave to contest eviction petition — Con- 
tents of. 


In tenant’s application for leave to 
contest landlord’s eviction petition, he 
is required to state facts, which will dis- 
entitle the landlord from obtaining 
eviction. Merely negative or vague pleas 
to put the landlord on proof are not 
enough and if they are allowed to merit 
the grant of leave, the whole object of 
the summary procedure would be de- 
feated. AIR 1977 NOC 205 (Delhi), Fol. 

. (Para 3) 

A plea which is extremely vague’ and 
has been raised mala fide to gain time 
must be rejected by the Rent Controller 


as it does not entitle the tenant to ob-~ 


tain leave to contest the eviction peti- 
tion. (Para 4) 


(B) Delhi Rent Control Act (1958), Sec- 
tions 14 (1) (e), 2 (e) — Hirer from Delhi 
Development Authority if an owner land- 
lord — Claim for eviction by such land- 
lord — Maintainability. 

Under the Rent Act, the word ‘owner’ 
occurring in clause (e) of the proviso to 
S. 14 (1) is not used in the sense of abso- 
lute owner. It is only used in contradis- 
tinction with a landlord as defined, who 
is not an owner, but who holds the pro- 
perty for the benefit of another person. 
For the purpose of imposing the obliga- 
tions on the landlord the definition has 
been widened to include the agent, 
guardian, trustee or the receiver of the 
property. Such persons may not be en- 
titled to obtain eviction on the ground 
specified in Cl. (e) for their own occupa- 
tion. In order to obtain eviction, 
petitioner must necessarily be the land- 
ford as defined and ‘be also an owner, A 
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tandiord as defined, who is holding the 
property for himself. and his own benefit 
and not for the benefit of another person 
ig certainly the owner landlord. 

es (Para 16) 

A hirer from Delhi Development Au- 
thority, who has inducted a person as 
tenant is the landlord and owner of the 
property, since he is not holding it for 
the benefit of any other person. When 


‘the landlord is himself the owner of the 


property and no other person claims to 
be the ‘owner or landlord of the property 
against the tenant, it is such a landlord 
who is entitled to claim eviction and 
would have to be treated as the owner 
for purposes of cl. (e). The mere fact 
that the rights of such an owner are cir- 
cumscribed by any restrictions or condi- 
tions or are not absolute rights does not 
detract from his being an owner and 
does not clothe the tenant with a defence 
to a claim for eviction. (Paras 17, 18) 


Such a person has a good title against 
everybody in the world excepting the 
Delhi Development’ Authority. If the 
aforesaid hirer inducted a tenant, then 
there is no doubt that it is the said hirer 
who is entitled to dispossess the tenant 


-and occupy the premises himself. Under 


these circumstances, the hirer fully an- . 
swers the description of a landlord’ 
owner occurring in cl, (e) of the proviso 


‘to S. 14 (1), ILR (1969) Delhi 9 and 1969 


Ren CR 79, Foll (Para 18) 
Cases Referred: Chronological Paras 
AIR 1977 NOC 205 (Delhi): ILR (1977) 1 

Delhi 22 a, 
AIR 1972 SC 2587: 1972 Ren CR 862 14 — 


ILR (1969) Delhi 9 12 
1969 Ren CR 79 12 
(1885) ILR 7 All 553 (FB) 13 


R. P. Sharma, for Petitioner: S. K. 
Datta with P. R. Monga, for Respon- 
dents. i 


ORDER:— This civil revision has been 
filed under sub-sec. (8) of S. 25-B of the 
Delhi Rent Control Act, 59 of 1958 as 
amended (hereinafter referred to as the. 
Act). It has been filed by the tenant and 
is directed against the order of the Addi- 
tional Controller dated 18th October, 
1976 by which he has refused the peti- 
tioner leave to contest the eviction peti- 
tion and has passed an order for eviction 
against the petitioner. 

2. The material facts of the case are 
that the petitioner is a tenant of the res- 
pondent in respect of the premises in 
dispute. On 4th June, 1976 the respon- 


‘dent instituted a petition for eviction on 


§4 Delhi 


the ground of bona fide personal neces- 
sity specified in clause (e) of the proviso 
to sub-sec. (1) of S. 14 of the Act. The 
petition had to be tried according to the 
summary procedure prescribed by Sec~ 
tion 25-B of the Act. On service of the 
summons the petitioner filed an applica- 
tion for leave to contest the eviction 
petition. The petitioner raised the fol- 
_ lowing objections: (1) the notice was in- 


valid: (2) the need of the landlord was. 


not bona fide as he wanted to increas® 
the rent; and (3) the landlord was not 
the owner of the property, but the Delhi 
Development Authority was the owner. 
The Addl. Controller has refused the 
leave to contest the eviction petition and 
has in accordance with the provisions of 
law passed an order for eviction. Mr. 
R. P. Sharma, Advocate, appearing to 
support the petitioner, has assailed the 
order and reiterated the aforesaid three 
contentions, 

3. So far as the invalidity of the 
notice is concerned the plea raised was 
wholly vague and no invalidity has been 
pointed out. As held in V. L. Kashyap v. 
R. P. Puri, ILR (1977) 1 Delhi 22: (AIR 










_|tion. Merely negative or vague pleas to 
put the landlord on proof are not enough, 
and if they are allowed to merit the 
grant of leave, the whole object of the 
mmary procedure would be defeated. 
e first objection of the petitioner has 
no force and has rightly been rejected 
by the Addl Controller. 

4. So far as the second contention is 
concerned, it is again extremely vague 
and has been raised mala fide to gain 
time. This plea has rightly been rejected 
by the trial Controller and it does not 
entitle the petitioner to obtain leave to 
contest the eviction petition. The conten- 
tion has no force and is rejected. 

5. The question about the ownership 
of the premises is certainly of import- 
ance in the instant case. I would have 
been inclined to grant leave and _ set 
down the petition for trial on this issue, 
but for the fact that the question raised 
fs only of law and no disputed question 
of fact is involved in the matter and s0 
remand to the Controller is unnecessary. 
I have heard the counsel for the parties 
at length and have perused the relevant 
record and am in a position to return a 
finding. 

. 6. The material facts on this ques- 
tion are that the Delhi Development Au- 
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thority had agreed to sell the property, 
which contains the premises in dispute to 
the respondent under a hire purchase © 
agreement. The property had been sold 
under Delhi Development Authority 
(Management & Disposal of Housing 
Estates) Regulations, 1968 which had 
been framed under cl. (1) of sub-sec. (1) 
of S. 57 of the Delhi Development Act, 
61 of 1957. The hire purchase agreement 
has got a statutory form, which is pre- 
scribed. It is admitted by both the par- 
ties that the statutory provisions have 
been complied with in the case and there 
is no disputed. question of fact arising 
and so the question can be determined 


es a matter of Taw. 


T. The. scheme of the Regulations is 
that the property constructed by the 
Delhi. Development Authority is intend- 
ed to be conveyed to the parties on hire 
purchase basis. The rules and the proce- 
dure are prescribed. The agreements are 
entered into with the hirer and some 
part of the purchase money is paid by 
him instantly and the balance is paid in 
instalments: extending over a period of 
15 years (vide Regulations 8 and 10). The - 
possession of the property is ‘handed - 
over to the hirer in accordance with Re- 
gulation 36. Regulations 51, 53 and 54 
prescribe that during the hire purchase 
period the hirer shall remain the tenant 
of the Authority and shall have no other 
rights except that of tenancy and dur- 


` ing this period he shall abide by the 


stipulated terms failing which they may 
be enforced by the Authority. It is fur- 
fher provided that the hirer shall cease 
to be a tenant and shall be the owner of 
the property only after the last instal- 
‘ment of hire purchase and all other 
dues have been paid by him to the Au- 
thority and the transfer of the property 
to him has been effected through a con- 
veyance deed in the prescribed manner 
by the Authority and the common por- 
tions and common services have been 
transferred to the Agency through the 
conveyance deed executed in such form 
as-may be prescribed’ by the Authority. 
8. The above are the statutory pro- 
visions. The terms of the hire purchase 
tenancy agreement also make it clear 
that the hirer holds the property as a 
tenant for the hire purcahse period and 
he is bound to pay the rent. He is de- 
barred from meking or permitting to 
make any alteration or addition to the 
property without prior permission of the 
local authority concerned. Sub-cl. (h) of 
CL (2) of the hire purchase tenancy 
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agreement provides that the hirer. shall 
not sell, transfer, assign or otherwise 
mart with the possession of the whole or 
any portion of the said property with- 
out previous consent in writing of the 
owner which it shall be entitled to re- 
fuse in its absolute discretion. It is also 
provided that in the event of the consent 
being given, every such transfer, assign- 
ment of the property shall be only for 
remainder term of his tenancy and the 
permitted transferee or assignee, as the 
case may be, shall be bound by all the 
terms and conditions contained therein 
and be answerable to the owner in all 
respects, rn 
Sub-clauses {n), (0) and (p) provide 
that no claim can be brought against 
the interest of the hirer in the said pro- 
perty nevertheless the hirer thereby in- 
demnifies the owner in respect of any 
such eventualities and that the hirer 
thereby absolves the owner from any 
liability in case of damage to or destruc- 
tion of the said property as a conse- 
quence of any accident of whatever na- 
ture and that it shall be the duty of the 
hirer to carry out the necessary repairs. 
The hirer is also authorised to nominate 
by writing under his hand during his 
lifetime the nominee whom he wishes to 
transfer his share or interest in the 
property including his -rights in the 
future ownership of the flat in the event 
of his death and such nominations would 
ordinarily be accepted by the owner. 


$. There is a schedule to the hire pur- 
chase tenancy. agreement which contains 
the tenancy stipulations. which provide 
that every stipulation is applicable to 
the hirer as well as every inmate of his 
property who shall be jointly and seve- 
rally responsible for observing them. At 
the completion of the hire purchase 
agreement a provision is made for a deed 
of conveyance to be executed by the 
Authority in favour of the hirer. A form 
of this deed is also prescribed. 


10. The aforesaid provisions show 
that the intention of the Delhi Develop- 
ment Authority is to convey the property 
absolutely to the party on payment of 
price but the realisation of the price has 
been deferred by instalments spread 
over a period. During this period, the 
Authority retains complete legal powers 
and authority as the owner of the pro- 
perty, but has made a binding contract 
of sale with the hirer which can be for- 
mally completed as soon as he performs 
his obligations. Till then the hirer is al- 
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lowed the rights of a -tenant but the 
tenant is given the. possession of the 
property and has been given the fullest 
liberty to enjoy it in any way he likes. 
He is also given the liberty to transfer, 
assign or part with possession of the 
whole or any portion of the property, 
subject always to the condition that it is 
done with the previous wriften consent 
of the owner and is made in favour of 


‘a person who fulfills the necessary qua- 


lifications. 


The interest of the party in the pro- 
perty is also heritable. The powers and 
the control which the Delhi Develop- 
ment Authority exercises against the ~ 
hirer party, however, do not derogate 
from him the rights and enjoyment of 
the party of the property as against the 
rest of the world. Shorn of the legal 


- technicalities it looks like a case of ab- 


solute sale with a deferred payment of 
price and the seller retaining every pos- 
Bible right to annul the same in the 
event of default of payment of the price, 
But on payment of the full price, etc. 
there is nothing to defeat or delay the 
conveyance. 


11. Whether such a hirer from the 
Delhi Development Authority constitutes 
an owner within the relevant clause of 


‘the Rent Act? Clause (e) of the proviso 


to sub-sec. (1) of S. 14 of the Act reads 
as follows:— — 


'“that the premises let for residential 
purposes are required bona fide by the 
landlord for occupation as a residence 
for himself or for any member of his 
family dependent on him, if he is the 
owner thereof or for any person for 
whose ‘benefit the premises are held and 
that the landlord or such person has no 
other reasonable suitable residential ac- 
commodation.” 


At this stage, it may be relevant to men- 
tion that the definition of landlord given 
in cl. (e) of S. 2 of the Act is very wide. 
It reads as follows:— 


“ ‘landlord’ means a person who for 
the time being is receiving or is entitled 
to receive the rent of any premises, whe- 
ther on his own account or on account 
of or on behalf of, or for the benefit of, 
any other person or asa trustee, guard- 
ian or receiver for any other person or 
who would so receive the rent or be 
entitled to receive the rent ff the pre- 
mises were let to a tenant.” 

Therefore, the expression ‘owner’ used 
fn cl (e) bas been imserted to restrict the 
application of the definition of landlord 
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when the landlord instituted a petition 
for recovery. of possession on the ground 
specified in cl. (e) while in other clauses 
the word ‘owner’ does not occur. — 

12. The word ‘owner’ has been con- 
strued by I. D. Dua, C.J. (as he then 
was), in T. C. Rakhi v. Smt. Usha Guje- 
ral, ILR (1969) Delhi 9. The learned 
Judge observed as follows:— ` 


“Whether or not this proviso has the . 


effect of making Smt, Usha Gujral a full- 
fledged owner as against the Government 
.I do not think the mere fact of Smt. 
Usha Gujral being a lessee from the 
. Government of the site would take her 
out of the category of ‘owner’ within 
the contemplation of S. J4 (1) (e) of the 
Act. The word ‘owner’ as used in this 
clause has to be construed in the back- 
ground of the purpose and object of en- 
acting it. The use of the word ‘owner’ in 
this clause seems to me to have been in- 
epired by the definition of the word 
‘landlord’ as contained in S. 2 (e) of the 
Act which is wide enough tn include a 
person receiving or entitled to receive 
the rent of any premises on account of 
or on behalf of or for the benefit of any 
other person. Construed in the context 
in which the word ‘owner’ is used in 
cl. (e), it seems to me to include all per- 
sons in the position of Smt, Usha Gujral, 
who have taken a long lease of sites 
from the Government for the purpose of 
building houses thereon. The concept of 
ownership seems now to be eclipsed by 
its social and political significance and 
the idea of ownership in cases like the 
present, is one of the better right to be 
in possession and to obtain it. To accede 
to the contention raised by Shri Kapur 
would virtually nullify the effect of 
clause (e) and would render all such 
landlords remedyless against tenants 
however badly they mey need the pre- 
mises for their own personal residence. 
I do not think such a result was intend- 
ed by the legislature and I repel the ap- 
pellant’s contention. I consider it proper 
before passing on to the next challenge 
to point out that the word ‘owner’ as 
used in cl. (e) in S. 14 (1) does not postu- 
late absolute ownership in the sense that 
he has an absolutely unrestricted right 
to deal with the property as he likes, To 
describe someone as owner, and perhaps 
even as an absolute owner of property 
is to say two things: it is to assert that 


his title to the property is 
indisputable and that he has all 
the rights of ownership allowed by 


the legal system in question. Rights of 
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ownership may, therefore, be limited 
by special provisions of law and.I include 


_in those provisions such as are in force 


in New Delhi according to which citi- 
zens are granted long leases of sites for 
constructing building thereon. Now the 
words of a statute. though normally con- 
Strued in their ordinary meaning, may 
eontain inherent restrictions due to their 
subject-matter and object and the occa- 
sion on which they are used. They call 
for construction in the light of their 


context rather than in what may 
be either their strict etymologi- 
cal sense or their popular mean- 
ing apart from -their context. See 


Halsbury’s Laws of England (Third Edi- 
tion) Vol. 36, Paras 593 and 594. The 
meaning of the word ‘owner’ in cl, (e) 
is influenced and controlled by its con- 
text and the appellant’s construction is 
unacceptable because it seems to be 
quite clearly contrary to. the reasonable 
operation of the statutory provision.” 

In another decision, reported as 
Singh v. Dr, Nanak Chand, 1969 Ren CR 
79, the learned Judge observed as fol- 
lows: 

“Ownership as an interest recognised 
by law, consists of innumerable claims, 
privileges, powers and immunities with 
regard to the thing owned. The word 
‘owner’ may, therefore have varied 
meaning depending on the context in 
which it is used. As used in el. (e) of the 


. proviso to S. 14 (1) of the Act, I do not 


think it means that the person concerned 
must necessarily be the absolute owner 
of the site on which he has constructed 
a building which has been let out to the. 
tenant he seeks to eject.” 


13. The:expression ‘owner’ consists of 
a bundle of rights, but various rights and 
interest may be vested in different per- 
sons, €. g. mortgagor and morgagee, les- 
šor and lessee, or a tenant for life and 
remainderman., Absolute ownership is an 
aggregate of competent rights such as the 
right of possession, the right of enjoying 
the usufruct of land (see Inder Sen v. 
Naubat Singh, (1885) 7 All 553-556) (B)). 

14. In Jagdish Chand v. State of Pun- 
Jab, 1972 Ren CR 862:(AIR 1972 SC 
2587), the: Supreme Court speaking- 
through Ray J. (as he then was), observ~ 
ed that upon an auction of a land or 
building by the Government the Gov- 
ernment ceased to be its owner although 
the entire consideration money had not 
been paid. In that case the tenancy pro- 
vision provided that the transferee shall 
not be entitled to sell, mortgage or 
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otherwise transfer any right, title or in- 
terest in the property until the amount 
had been paid in full, It was, therefore, 
held that the Government had ceased to 
be the owner of the property although 
the entire amount had not been paid. 


15. In Stroud’s Judicial Dictionary, 
Fourth Edition, ‘owner’ is defined as the 
‘owner’ or ‘proprietor’ of a property in 
whom (with his or her assent) it is for 
the time being beneficially vested and 
who has the occupation or control, of 
usufruct of it, eg. à lessee is during the 
term, the owner of the property demis- 
ed. It is further stated that there can be 
more than one owner and a person who 
has a binding contract for the sale to him 
of the property is entitled to describe 
himself as an owner in a contract of re- 
sale entered into by him. 


16. Under the Rent Act, the word 
‘owner’ occurring in cl (e) of the 
relevant proviso is not used in the sense 
of absolute owner. It is only used in 
contra-distinction with a landlord as de- 
fined, who is not an owner, but who 
holds the property for the benefit of an- 
other person. It is obvious that the word 
‘landlord’ as defined includes a person 
who is receiving or is entitled to receive 
the rent of any premises whether on his 
own account or on account of or on be- 
half of or for the benefit of any other 
person. -For the purpose of imposing the 
obligations on the landlord the definition 
has been widened to include the agent, 
guardian, trustee or the receiver of the 
property. Such persons may not be en- 
titled to obtain eviction on the ground 
specified in clause (e) for their own oc- 
cupation. In order to obtain eviction, the 
petitioner must necessarily be the land- 
lord as defined and be also an owner. A 
landlord as defined, who is holding the 
property for himself and his own bene- 
fit and not for the benefit of another 
person is certainly the owner landlord. 


17. In the instant case, the petitioner 
herein is not a tenant of the Delhi Deve- 
lopment Authority and. that Authority 
does not claim or exercise any rights of 
ownership or landlord against the peti- 
tioner, so long as the hire purchase 
agreement lasts. For all purposes the res- 
pondent herein, who has inducted the 
petitioner is the landlord and owner of 
the property, since he is not holding it 
for the benefit of any other person. When 
the landlord is himself the owner of the 
property and no other person claims to 
be the owner or landlord of the pro- 
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rt ainst the tenant, it is such 4 
Padod who is entitled to claim evic- 
tion and would have to be treated as the 
owner for purposes of cl. (e). The merè 
fact that the rights of such an owner are 
circumscribed by any restrictions or con- 
ditions or are not absolute rights does 
not detract from his being an owner and 
does not clothe the tenant with a defence 
to a claim for eviction. As observed by 
Dua. J. the word ‘owner’ in this provision . 
is not synonymous with absolute owner. 
A lessee of the land is also the owner, 
although the paramount title may be in 
a position to dispossess such an owner 
on breach of the lease, yet he remains 
the owner and landlord as against the 
tenant. 

18. In the instant case, the respon- 
dent has acquired a permanent, heritable 
and transferable interest in the property 
although it is subject to certain condi- 
tions and restrictions. The respondent 
has secured a binding contract of abso- 
lute sale of the property in his favour 
from the Delhi Development Authority 
and between the formal conveyance and 
his present rights only stand the volition 
of the respondent and the fulfilment of 
the conditions of contract by him. As 
soon as the full price has been paid 
(which the respondent is surely entitled 
to pay earlier) and some other epecified 
conditions fulfilled, there is nothing in 
the hire-purchase agreement to obstruct 
or defeat or delay the absolute convey- 
ance of the property to the respondent. 
such a person, in my opinion has a good 
title against everybody in the world ex- 
cepting the Delhi Development Autho- 
rity. The respondent has been placed in 
possession of the property and has been 
given a right to enjoy the same, It ap- 
pears to be intended for his own occupa- 
tion, but if he has let it out and induct- 
ed a tenant, then there is no doubt that 
it is the respondent, who is entitled to 
dispossess the petitioner and occupy the 
premises himself. Under these circum- 
stances, the respondent fully answers 
the description of a landlord owner oc- 
curring in clause (e) of the relevant pro- 
viso. Any other construction would de- 
feat the very object and purpose of the 


Rent Act as well as the hire-purchase 
agreement. 


' 19. Consequently, I have no doubt 
that the last contention of the counsel 
for the petitioner has no force and the 
order of the Additional Controller is 
legally correct and does not call for in- 
terference. There is no merit in the re- 
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vision and the same is dismissed with 
no order as to costs. The order for evic- 
tion will, however, not be executed till 
31st May, 1977, 

Revision dismissed, 
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AVADH BEHARI ROHATGI, J, 


Tara Chand and others, Decree-Hold~ 
€rs-Petitioners v. Ganga Ram and others, 
_ Sudgment-Debtors-Respondents, 

L A. No. 2006 of 1973 in Ex, No. 28 of 
1969, D/- 10-3-1977. 

(A) Civil P. C. (5 of 1908), O, 21, R. % 
-~ =— Scope and applicability — Execution 
proceedmgs by auction-purchaser for ac- 
tual possession against tenants inducted 
by mortgagee decree-holder — R. 95 
doces not apply — Auction-purchaser is 
only entitled to symbolical possession. 
- Jf the property is in possession of the 
judgment-debtor or some person on His 
behalf, the auction-purchaser is entitled 
to actual or khas possession under R. 95. 
If it is in the possession of tenants or 
other person entitled to occupy the same; 
the purchaser is only entitled to symbo- 
lical possession under R, 96. (Para 25) 

The reason why symbolical possession 
Is given is that if. the tenanted property 
is sold a purchaser becomes the land- 
lord under S. 108, T. P. Act and a land- 
lord desiring to terminate the tenancy 
and eject the tenant must do so by a re- 
gular suit. (Para 26) 

The person who fs in possession of the 
property on his own account or on ac- 


count of some person other than the’ 


judgment-debtor is not covered by R. 95. 
Such a person cannot be dispossessed in 
execution, The reason is that he is not 
bound by the decree. He does not hold 
the property in a representative capacity. 
(Para 22) 

Even a trespasser cannot be disposses~ 
sed under R. 95. (Para 29) 
(B) T. P. Act (4 of 1882), Ss, 76 (a) and 
(e), 111 (e) — Leases by mortgagee in 
course of prudent management or in ex- 
ercise of express powers by compromise 
— Binding on mortgagor after redemp- 
tion — Principle applies to urban pro- 
perty also — Execution of fresh rent 
note by tenant already in possession 
under mortgagor in favour of mortgage® 
— Effect — Inference of surrender, whe- 
ther can be drawn. AIR 1970 Punj & 
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Tara Chand v, Ganga Ram 


A. LK. 


Har 104 (FB) and AIR 1976 Guj 161 (FB). 
Dissented from. 


As a general rule a person cannot 
transfer or otherwise confer a better 
right than he himself has. A mortgagee 
cannot therefore create an interest in the 
mortgaged property which will enure 
beyond the termination of his interèst as 
mortgagee. The rule consequently is that 


“when the interest of a mortgagee comes 


to an end, the lease created by him also 
comés to an end. Te this there is an ex- 
ception. Leases created either in exercise 
of statutory or express powers are bind- 
ing on the mortgagor after redemption if 
it is being done in the course of prudent 
management, _ Para 39) 

There is no distinction between agri- 
cultural land and urban immovable pro- 
perty in applying this principle, If the 
principle is made applicable te urban 
property the Rent Acts at once come to 
the aid of the tenant of urban property 
after the termination of the mortgagee’s 
interest. During the continuance of the 
mortgage the rent control legislation - 
does not apply. But if the tenancy is 
binding on the mortgagor after redemp- 


tion the Rent Acts apply. AIR 1970 Pun] `` 


& Har 104 (FB) and AIR 1976 Guj 161 
(FB), Dissented from; (1969) 3 SCC 79, 
Expl; AIR 1974 All 234 (FB); AIR 1953 
All 472; ATR 1954 All 16; AIR 1966 SC 
1721, Rel. on. (Paras 43, 51) 


The execution of a fresh rent note by 
a tenant in favour of the mortgagee 
when he was already in possession of the 
premises as tenant ‘under the mortgagor 
does not amount to creation of fresh 
tenancy by the mortgagee and the ten- 
ant cannot be said to have been induct- 
ed by the mortgagee and such a tenant 
cannot be dispossessed when the pro- 
perty is redeemed by the mortgagor. The 
tenant holds the property as a tenant of 
the mortgagor and enjoys the protection 
given by the Rent Acts. (Para 64) 


No inference of surrender can be 
drawn if the tenant in recognition of 
the transfer of interest in the demised 
property by the mortgagor in favour of 
the mortgagee executes a fresh rent note 
in favour of the latter. By executing a 
fresh rent note in favour of the mort- 
gagee the tenant does not get a new in- 
terest in the property surrendering hbis 
rights existing hitherto when he was 
holding as a tenant under the mortgagor. 
All that is intended Is that he attorned 
to the mortgagee and execution of a 
fresh note in such circumstances in the 
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ebsence of any conditions showing an 
indication to the contrary is only an at- 
tornment in favour of: the mortgagee. 
AIR 1970 Punj & Har 104 (FB), Rel. on. 
. {Para 65) 
(C) Constitution of India, Art. 141 — 
Law declared by Supreme Court on ques- 
tion not before that Court — Not binding. 
No decision, however august, is an 
authority for a proposition that was not 
before the Court. (Para 44) 
(D) Interpretation of Statutes — Courts 
cannot introduce arbitrary conditions of 
limitation in the statute — That must be 
left to legislation. (Para 50) 
(Œ) T. P. Act (4 of 1882), S. 76 (a) and 
(e) — Act of management whether pru- 
dent —- Has to be decided in the light of 
the world of the past. (Para 55) 
(F) T. P. Act (4 of 1882), S. 76 — Ap- 
` plicability to Delhi area before T. P. 
Act was made applicable. 
Although S. 76 in terms did not apply, 
yet the principles underlying the section 
have always been applied as principles 
of equity, justice and good conscience. 


(Para 56) 

. Cases Referred: Chronological Paras 
AIR 1977 Delhi 45 30 
AIR 1976 Guj 161 (FB) 4l 
AIR 1974 Ail 234 (FB) 43, 54 
AIR 1974 Madh Pra 26 30 
ATR 1972 SC 637 34, 47, 48 
AIR 1970 Punj & Har 104 (FB) 41, 66 
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AIR 1966 SC 1721 34, 51 
AIR 1960 All 626 18, 20-A 
AIR 1958 SC 183 34 
AIR 1956 SC 305 34 
AIR 1954 SC 119 53 
AIR 1954 All 16 E 45 
AIR 1953 All 472 45 
AIR 1952 SC 205 34 
ATR 1940 Lah 333 56 
AIR 1936 Lah 482 4 
AIR 1933 Cal 246 18 
AIR 1924 All 495 (FB) 18 
68 CLR 261, Minister of State for the 
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R. M. Lal Sr. Counsel and Arun 


Mohan, for Petitioners; T. N. Sethi. (for 
No. 1), D. D. Chawla and C. L. Chau- 
dhry (for Nos. 2 and 3), W. C. Ahuja and 
G. L. Seth (for No. 5), Miss K. Mighlani 
(for No. 8), Sultan Singh (for Nos. 9 and 
16), J. D. Jain with P. C. Khanna (for 
No. 10), Mrs. Urmila Kapoor (for No. 12). 
R. P. Bansal (for No. 13), Bikram Singh 
(for No, 14) and Arun Kumar (for No. 
15), for Respondents. ` 
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ORDER:— This is a very old case in 
our courts, Its history dates back to 
1928. For the last 40 years the mort- 
gagees were trying to realise the sum 
secured to them under a mortgage trans- 
action. Now the auction-purchaser has 
appeared on the scene. He claims posses- 
sion. At present the case is in its execu- 
tion stage. But one does not know when 
it will end. 

2. On-Feb. 6, 1928 Ganga Ram, de- 
fendant . No. 1, mortgaged certain im- 
movable property with possession in 
favour of the plaintiffs (1) Ram Chand, 
(2) Bengali Mal, (3) Sham Lal and (4) 
Chote Lal for a consideration of Rupees 
80,000. The mortgagor executed a deed 
of lease in favour of the mortgagees, the 
rent being fixed Rs. 650 per month. On 
March 13, 1928 a further deed of mort- 
gage for the sum of Rs. 25,000 was exe- 
cuted by the mortgagor in favour of the 
same mortgagees, There was a third 
deed of mortgage for Rs. 45,000 executed 
on July 19, 1928, the secured property 
being the same together with a house 
not included in the first two mortgages. 
A deed of lease was also executed by 
the mortgagor in favour of the mort- 
gagees with respect to this additional 
house the rent being fixed at Rs. 32 p. m. 
In the mortgages were included terms 
as regards interest and interest in de~ 
fault. 

3. On Dec. 23, 1930 the mortgagees 
sued Ganga Ram their mortgagor on the 
mortgages. On February 27, 1931 a com- 
promise was arranged between the mort- 
gagees and the mortgagor. But it could 
not be acted upon as a subsequent mort- 
gagee who was defendant No. 2 (Bala 
Pershad Alopi Pershad) to the suit did 
not agree. But on April 29, 1931 an ex 
parte decree was granted to the mort- 
gagees, At the instance of defendant 
No. 2 the ex parte decree was set aside 
On June 27, 1932. Ultimately the Sub- 
ordinate Judge granted the mortgagees a 
preliminary decree for Rs. 2.55,839-4-0 
with costs and future interest at 9 per 
cent per annum to be realised by sale of 
the mortgaged property under ©. 34, 
R. 4, Code of Civil Procedure. 

4. At the instance of another secured 
creditor Benaras Bank Ltd., an appeal 
was taken to the Lahore High Court. The 
decision of the High Court is reported in 
AIR 1936 Lah 482 (Benarags Bank v. 
Har Pershad). 

5. In so far as it concerns us at this 
stage the outcome of the appeal was that > 
the High Court affirmed the compromise 


*“.. gement of the property 


ho 


~ 


60 Delhi {[Prs. 5-14] 


of February 27, 1931 and made it a part 
of the decree. The later litigation stems 
from this compromise of February 27, 
1931. 

6. The compromise was this. The 
mortgagor agreed with the mortgagees 


y that they, the mortgagees, will take pos- 


-session of the mortgaged property and 
realise rent from the tenants in occupa- 
tion and appropriate the same towards 
interest. The mortgagees were.to keep 
‘accounts, The mortgagor agreed to pay 
‘the decretal sum in 2} years’ time. It was 
further agreed that during the continu- 
ance of the mortgage the mortgagees 
will have the right to induct and dis- 
` miss tenants and to increase and decrease 


‘rent, 


'T. In exercise of this power of mana- 
right from 
March 1, 1981 when the property was 
handed over’ to the mortgagees till Sept. 
25, 1970 when the property was sold by 
public auction in execution the mort- 
gagees introduced tenants and recovered 
rent. But their claim was not satisfied 


' -as the rental income was meagre in com- — 


parison with the mounting arrears of 
principal and interest, Several commis- 
_:sioners were appointed from time to time 
=- to take account of the rent realised by 
the mortgagees and to examine the ex- 
tent to which their decree was satisfied. 
This was done as the subsequent mort- 
pagees were waiting for the realization 
of their secured debts. A final decree was 
passed on May 23, 1940. 


8. In 1952 the mortgagees applied for 
execution. The case went on. The pro- 
perty was sold on February 25, 1970. On 


August 22, 1972, the sale was confirmed . 


by this Court, 

9. On August 17, 1973 the auction- 
‘purchaser who had purchased the pro- 
perty at court sale for Rs. 2,32,000 made 
an application under O. 21, R. 95, Civil 
P. C. It was averred that the tenants in- 
ducted by the mortgagees had no right 
to remain in occupation of the property 
- since the mortgage had come to end by 
the sale of the property and the mort- 
gage and the lease being conterminous 
the leases in favour of the tenants of 
the mortgagees had also terminated. The 
auction-purchaser prayed for actual phy- 
sical possession of the portions in the 
occupancy of the mortgagees’ tenants, 
10. Such tenants in the property are 
16. They are respondents to the petition. 
They all oppose the application of the 
auction-purchaser on a variety of 
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grounds. But the main grounds on which 
the claim of the auction-purchaser is 
contested are two. Firstly, it is said that 
in execution proceedings under R. 95 of 
O. 21 they cannot be dispossessed as 
they are not in possession on account of 
or on behalf of the judgment-debtor the 
mortgagor Ganga Ram. All of them are, 
however, willing to attorn to the pur- 
chaser and agree that symbolical posses- 
sion of the property may be given to him. 

li. Secondly, it is said that though 
it is true that they, the tenants, were in- 
ducted by the mortgagees under the 
power of management conferred on them 
by compromise dated Feb. 27, 1931 they 
are not liable to be dispossessed because 


the mortgagees acted in exercise of the 


statutory power of prudent management 
under S. 76 (a) and (e) of the T. P. Act. 
12. On the pleadings of the parties. 
the following issues were framed: - 
l. Whether the auction-purchaser is 


- entitled to actual physical possession of 


the premises in occupation of the 
pondents? (OPAP) 

2. Whether the application under O. 21. 
Rules 95 and 96 (I. A. No. 2066/73) is not 
maintainable? OPR 


3. Were the mortgagees (decree-hold- 
ers) acting for and on behalf of judg- 
ment-debtors? OPR 

4. Whether the letting out of the pro- 
perty by the mortgagees (decree-holdeérs) 
was an act of prudent and good manage- 
ment? If so with what effect? OPR. 

5. Can the respondents be not ejected - 
in view of the provisions of the Delhi 
Rent Control Act? OPR. - 


6. Whether this court’ has no jurisdic- 
tion to entertain the execution applica- 
tion under O. 21, Rules 95 and 96 of the 
C.P:C.7 OPR. `7 

7. Relief. i - 

13. The two principal objections no- 
ticed above have been argued at length. 
Full evidence was recorded.at the in- 
stance of the parties. Elaborate argu- 
ments were advanced by a battery of 
counsel engaged on behalf of the res- 
pondents. 


14. During the pendency of the case 
the Code of Civil Procedure (Act. V of 
1908) was amended. The amendments 


Tes- 


‘came into force on Feb. 1, 1977. So far 


as this case is concerned Rules 95 and 
96 of O. 21 on which parties rely re- 
main unamended,, Other rules have been 
amended. The amendments made in. 
Rules 97 to 103 apply to this case by 
virtue of S. 97 (3) of the Civil Procedure 


1878 .. 


{Amendment) Act 1976 (Act 104 of 1976). 
Their effect can briefly be summarised 
here. Under the amended R. 97 (2) read 
with R. 101 there has to be a complete 


enquiry in all questions relating to right, 


title and interest in the‘ property arising 
between the parties. Section 47, of Civil 
P. C. has also been amended which says: 

“Explanation JJ— (a) For the purposes 
of this section a purchaser of property 
at a sale in execution of a decree shall 
be deemed to be a party to the suit in 
which the decree is passed; and 


(b) all questions relating to the deli-. 


very of possession of such property to 
such purchaser- or his representative 
shall be deemed to be question relating 
to the execution, discharge or satisfac- 
tion of the decree within the meaning of 
this section.” | 

15. The right of a separate suit which 
the old Code provided in R. 103 has not 
been abolished. The enquiry has there- 
fore to be fuller. All questions “relevant 
to the adjudication of the application” 
have to be decided. The order made 
under the amended Rule 98 or Rule 100 
can be appealed from in the same man- 
ner ‘as if it were a decree’. (See the new 
Rules 101 and 103 substituted by the 
Amendment Act 1976). 

16. The first question is: Can the auc- 
tion purchaser obtain actual possession 
from the mortgagees’ tenants in execu- 
tion proceedings under O. 21, R. 95, 
Civil P. C.? 

17.. The auction-purchaser has formu- 
lated his claim in paragraph 17 of his 
application in these words: 


“That the applicants are entitled to 


take vacant possession of that part of’ 


the property in suit which is in occupa- 
tion of the persons who have been in- 
‘ducted by the mortgagees after 1-3-1931. 
This part of the property has been 
shown as red in the plan Annexure ‘B’, 
The tenancies, if any created in favour 
of the present occupants by. the mort- 
gagees from time to time after 1-3-1931, 
came to an end with the auction sale, 
and are not binding on the applicants. 
These tenancies do not give any right to 
the tenants to continue in possession 
when the property has been sold in the 
ebove execution case. All these persons 
are liable to hand over vacant peaceful 
physical possession to the auction-pur- 
chaser applicants.” 

18. The purchaser on the strength of 
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the property: to him by any person 
bound by the decree. The judgment-deb- 
tor and the persons claiming under him 
are bound by the decree. If the person 
in possession is holding the property on 
his own account and is not bound by the 


decree, the application must be dismiss- - 
ed (See Kiron Soshi Dasi v. Official As- `-: 


signee of Calcutta, AIR 1933 Cal 246, 
Sobha Ram v. Tulsi Ram, AIR 1924 All 
495 (FB). A tenant holds the property 
on his own account. He does. not hold 
the property on behalf of the judgment- 
debtor. Even a trespasser cannot be 
evicted under R. 95. It has no application 
to him and accordingly proceedings to 
eject him must be not in execution, but 
in a suit. (See Ek Nawaz Khan v. Com- 
petent Officer, AIR 1960 All 626). The 
words ‘any person’ in the concluding 


portion of the rule have reference to the — i 


person mentioned earlier in the rule, the 
judgment-debtor or any person on his þe- 
half or claiming under him. ie 


19. Rule 96 deals with the delivery of 
property in the occupancy of the tenant. | 
He is given a special status as he does 
not hold the property on behalf of judg- 
ment-debtor. Symbolical possession will 
be ordered by the court for delivery of. 
possession, 

‘20. Rule 97 deals with the obstruction 
or resistance in obtaining possession. If 
the purchaser makes a complaint of ob- 
struction, the court issues notice to the 
obstructor and enquires into his claim. 
It does not summarily order his eviction 
by force. 


20-A. Rule 98 deals with two cases, 
namely, where the obstruction is occa- 
sioned without just cause (i) by the judg- 
ment-debtor or (ii) by some other person 
at his instigation, No order can be made 


- under R. 98 if the obstruction is caused 


by a person other than the judgment- 
debtor, unless the court js satisfied that 
the person is acting at the instigation of 
the judgment-debtor. (See Ek Nawaz 
Khan (AIR 1960 All 626) (supra)). 


21. Thus the jurisdiction of the court 


‘to order delivery under Rule 95 exists 


only if the property is in the occupancy 
of (1) judgment-debtor, or (2) of some 
person on his behalf, or (3) of some per- 
son claiming under a title created sub- . 
sequent to the attachment of the pro- 
perty. But a person who is in possession . 
of the property on his own account or 
on account of some person other than the 
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on his own account and not on account 
of the judgment-debtor. Rule 99 of the 
unamended Code of 1908 was quite des- 
criptive of such claimants. They were 
(1) persons claiming in good faith to be 
in possession of property on their own 
account and (2) persons claiming on ac- 
count of some person other than the 
judgment-debtor. But the law remains 
-the same in spite of verbal changes. 


"99. This then is the scheme. of the 
Code. The person who is in possession of 
the property on his own account or on 
jaccount o: of some person other than the 






C bound by the decree. He does not hold 
_ ithe property in a representative capa- 
. city. 
23. Rules 35 and 36 of Order 21 em- 
principle. These rules 
‘‘ deal with the mode of executing decree 
'. for possession of immovable property. 
Rules 95 and 96 provide for the mode of 
. delivery of possession to the auction- 
purchaser of the property purchased by 
“him in a court sale. Rule 95 corresponds 
to R. 35. Rule 96 corresponds to R. 36. 
‘The procedure for delivery of possession 
- fs the same in both sets of rules. 


24. The case of auction-purchaser is 

provided in Rules 95 to 103. -But the 
‘principle in essence. is the same. The 
object is to evict the judgment-debtor 
and persons claiming under him or act- 
ing at his instigation. They are all 
bound by the decree. No other person can 
‘tbe ‘dispossessed. Actual possession can- 
net be ordered except in case of these 
persons. A person independently claim- 
ing right to possession of the property 
is outside the jurisdiction of the execut- 
ing court under R. 95. 
25. Now to sum up. The Code pre- 
cribes two modes of delivery of posses- 
ision. If the property is in possession of 
jthe judgment-debtor or some person on 
his behalf the purchaser is entitled to 
‘actual or khas possession under R. 95. If 
iit is in the possession of tenants or other 
person entitled to occupy the same, 
purchaser is only entitled to symbolical 
possession under R. 96. 

26. In the case of tenant symbolical 
possession is to be given. Rule 96 is spe- 
cific on this point. The present respon- 
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respondents are ‘tenants’ or ‘other per- 
sons entitled to occupy the same’ to usa 
the words of R. 96. The reason why sym- 


.bolical possession is given is that if tha 


tenanted property is sold a purchaser 
becomes the landlord under S, 109 of the 
T. P. Act and a landlord desiring ‘to ter= 
minate the tenancy and eject the tenant 
must do so by a regular suit. 

27. ` It is said that the respondents are 
no longer tenants though they were such 
during the management of the property 
by the mortgagees. But with the termi- 
nation of the mortgage their leases also 
came to an end. This is the argument, 
Assuming it to be so the remedy is a 
regular suit for possession against each 
of the respondents. The application un- 
der R. 95 is unmaintainable as they are 
neither (1) judgment-debtor (2) nor per=— 
sons holding on his behalf. 

28. Rule 95 comprehends three. classes 
of cases as I have said. In the main the 
scheme of the Code postulates that judg- 
ment-debtor is to be dispossessed. If any 
other person holds on account of the 
judgment-debtor e.g. a member of his 
family he is also to be dispossessed. A 
person whose title was created subse- 
quent to the attachment of the property 
has no right to occupy for after attach- 
ment no title can be created as the pro- 
perty passes into custodia legis. But 
if there is a person in whose favour a 
title was created prior to attachment he 
is protected under R. 95. To him R. 96 
applies. For example as against a tenant 
only symbolical possession can be 
ordered. 

29. What is the position of the pre- ' 
sent respondents? Admittedly they are 
not judgment-debtors. They were not 
parties to the suit. Counsel for the auc- 
tion-purchaser contends that they are 
holding the property on behalf of’ the 
judgment-debtor. It is said that the 
mortgagees were authorised by the mort- 
gagor to induct tenants. The mortgagees 
acting as the agent of the mortgagor 
brought in these tenants and therefore . 
they are the tenants of the mortgagor 
who is the judgment-debtor. This is .a 
circuitous reasoning. I cannot accept it. 
The respondents are either ‘mortgagee's 


tenants or the mortgagor’s tenants. If 
they are mortgagee’s tenants their cases 
are covered by Rule 96. Assume as mort- 
Bagee’ S tenants their aac have ter- 
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[by the Division Bench of the Allahabad 
High Court. 

30. Rule 95 determines the Hmits of 
jurisdiction of the executing court. If 
the case of the person in occupation of 
the property falls within one of the 
three categories mentioned therein the 
executing court will have jurisdiction te 
deliver vacant possession, This is a ques- 
tion of jurisdiction. The executing court 
25 in this case may refuse to issue war- 
Tant of possession in the first instance. 
It may issue notice to the respondent to 
show cause why he be not dispossessed. 
Resistance need not necessarily be by 
force but may be made by assertion of 
will in writing (See: Bhagwat v. Kasturi, 
AIR 1974 Madh Pra 26 and Mahabir Per- 
shad v. Delhi Traders, ATR 1977 Dethi 


45). On the first submission my conclu- . 


sion is that the respondents mortgagee’s 
tenants do not hold the property on ac- 
count of the judgment-debtors. however 
precarious their right may be. Sitting as 


I do now on the execution side I` can< 


not order their dispossession from the 
property. The application under R. 95 is 
incompetent. 

31. 
that I decide here is that in execution 
under R. 95 the auction-purchaser can- 
not be given actual possession. What is 
his proper remedy is not for me to de- 
cide. Nor do I decide whether under the 
recent amendment of the Code of Civil 
Procedure an appeal lies from my deci- 
sion. On the effect of the amendment of 
law on this execution I express no opin- 
ion as I am primarily concerned with 
the unamended Rules 95 and 96. 


32. This brings me to the second sub- 

mission of the auction purchaser’s coun- 
- sel. It was argued that under the com- 
promise dated February 27, 1931 the 
mortgagees were given possession of the 
property and with it the power to induct 
tenants, This power was to last during 
the continuance of the mortgage. It was 
said that so long as the mortgage sub- 
sisted the mortgagees had the power to 
induct tenants but when the mortgagees’ 
,interest terminated the leases in favour 
of the tenants inducted by the mort- 
gagees also came to an end. 

33. The term in the compromise says: 

“The plaintiffs shall have a right to 
increase or decrease rent and locate or 
dislocate tenants.” ` 
And 


“With effect from the ist March, +931 
the plaintiffs shall themselves realise 
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rent from all the tenants and shall keep 
a regular account thereof | ` 


The rent received shall be eredited to- 
wards the interest. due. The deficit shall 
be included in the decretal amount, 


For payment of the above amount the 
plaintiffs have allowed the defendant 2% 
years’ time. If within 24 years defendant 
No. 1 pays the above amount with future. 
interest to the plaintiffs, the property 
mortgaged shall be released by the plain- 
tiffs who shall deliver its Possession to 
him or to whomsoever he orders.” 

33-A. The general rule no doubt is 
that no person can confer on another a 
better title than he himself has The 
mortgagee’s interest lasts as long as the - 
mortgage has not been paid off There- 
fore, on redemption of the mortgage the 
title of the mortgagee comes to an end, ` 
A derivative title from him must also... 
ordinarily come to an end with the ter- 
mination of the morigagee’s title. As was 
Said by Hidayatullah €. J. in AN India 


Film Corporation v. Raja Gian Nath, . 
. (1969) 3. SCC 79 (83): . 


“The mortgagee by creating a tenancy 
becomes, the lessor of the property but 
his interest as lessor ig conterminous 
with his mortgagee interest.” 

34. This general proposition: of law 
has authoritatively been laid down in the 
following. six decisions of the Supreme: 
Court: 1. Mahabir Gope v. Harbans Na- 
rain, AIR 1952 S€ 205: 2. Harihar Prasad 
v. Deonarain Prasad, AIR 1958 SC: 305; 
3. Asa Ram v., Mst. Ram Kali, AIR 1958 
SC 183; 4. Prabhu v. Ramdeo, AIR 1966 
SC 1721; 5. All India Film Corporation 
v. Raja Gyan. Nath, (1968) 3 scc 79; 
6. M/s. Sachalmal Parasram v. Ratanbai, 
AIR 1972 SC 637. 


35. Take this very case, In exercise 
of the power of Management the mort- 
Bagees inducted tenants and evicted 
them. As the decretal amount was not 
realised the property was put to sale, 
The auction-purchaser Paid Rs, 2,32,000 
to the mortgagees. The interest of the 
mortgagor and mortgagee united in the 
person of the purchaser and the mort- 
gage ceased to subsist. The termination 
of the mortgagees’ interest terminated 
the relationship of landlord and tenant. 

36. But there is: an exception to the 
general principle which is enacted in 
S. 76 (a) and (e). of the Transfer of Pro- 
perty Act. That section. says that during 
continuance of the mortgage when 
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the mortgagee takes possession of the 
“‘property— 

(a) “he must manage the property as 
a person of ordinary prudence will 
manage it, if it were his own.” 
and 

(e) “He must not commit any act which 
is destructive or permanently injurious 
to the property.” 


= .38%. Therefore, if the mortgagee creates 

a tenancy during the continuance of the 
mortgage in exercise of the power of 
management conferred upon him by Sec- 
tion 76 (a) the tenancy. would be binding 
upon the mortgagor even after redemp- 
tion. There is a duty cast upon the mørt- 
gagee to manage the property, to use the 
words of the statute, “as a person of 
. ordinary prudence will manage if it were 
- his own.” The requirement of prudent 
‘management makes it binding upon the 
mortgagor. 


38. If consequently, it is claimed that 
any lease which was created by the 
mortgagee in possession Is binding on 
the mortgagor after redemption there 
must be found either a statutory power 
in the mortgagee to make such a lease 
or an express power. An express power 
could obviously be given by the mort- 
gage itself. 


39. The law on the point therefore 
can be summarised thus. As a general 
rule a person cannot transfer or other- 
wise confer a better right than he him- 
self has. A mortgagee cannot therefore 
create an interest in the mortgaged pro- 
perty which will enure beyond the ter- 
mination of his interest as mortgagee. 
The rule consequently is that when the 
interest of a mortgagee comes to an end, 
the lease created by him also comes to an 
end. To this there is an exception. Leases 
created either in exércise of statutory 
or express powers are binding on the 
mortgagor after redemption if it is be- 


ing done in the course of prudent 
management. 
40. Counsel for the auction-purchaser 


relies on the general rule. Counsel for 
the mortgagees’ tenant rely on the ex- 
ception. Who is right? This is the ques- 
tion to be decided. 


41. The auction-purchaser’s counsel 
says that though it is true that there is 
an exception to the general rule that ex- 
ception applies only to agricultural land 
and not to urban immovable property. 
He heavily relies on the observations of 
Hidayatullah C. J. in All India Film 
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Corporation’s SCC 79) 
where he said: 


“The principle 


ease (1969-3 


applies ordinarily to 


the management of agricultural lands 


and has seldom been extended to urban 
property so as to tie it up in the hands 
of lessees or to confer on them rights 
under special statutes.” (page 82). 

Then he referred me to Jagan Nath v. 
Mitter Sain, AIR 1970 Punj and Har 104 
(FB) and Purshottam v. Madhavji 
Meghaji, AIR 1976 Guj 161 (FB). In both 
these decisions it has been held that the 
exception enacted in 5. 76 (a) applies 
only to cases of agricultural tenancies, 
The Full Bench of the Gujarat High 
Court has interpreted the above obser- 
vations of Hidayatullah C. J. in All India 
Film Corporation and has said: 

“In our opinion therefore the word 
‘seldom’ used by Hidayatullah C. J. in 
All India Film Corporation’s case (supra) 
while dealing with the application of the 
exception carved out by S. 76 (a) to 
urban immovable property has to be 
read as not being extended at all and 
it is merely a turn of the phrase to say 


_that this exception has seldom been ex- 


tended to urban immovable property.” . 

42. Counsel relies on the words “has 
seldom been extended to urban pro- 
perty” used by the Supreme Court to 
mean that this exception has never ex- 
tended to urban property. He says that 
this argument of his, has been accepted 


‘by the Full Benches of two High Courts. 


43. Counsel for the mortgagees’ ten- 
ants, on the other hand rely on a Full 
Bench decision of the Allahabad High 
Court in Tajammul Hussain v. Mir Khan, 
AIR 1974 All 234 (FB) where a contrary 
view has been taken. There it was said: 

“A property situate in an urban area 
is as much immovable property as an 
agricultural land. We, therefore, do not 
find any good reason to, hold that S..76 
{a), T. P. Act does-not apply to urban 
properties.” (Page 240) a. 
Which of the two views is to -be prefer- 
red? With great respect to the learned 
Judges of the Full Bench of Gujarat 
reading 
of the statute there is no distinction be- 
tween agricultural land and urban im- 
movable property. Section 76 (a) applies 
to both. The Gujarat decision foutds the 
distinction between two kinds of pro- 
perties on the ground that in agricul- 
tural land the tenant during’ the continu- 
ance of the mortgage uses ‘inputs’ and 
improves the quality and the fertility of 
the soil and therefore it would be hard 
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on him if land is taken away from him 
on redemption. This in my opinion is not 
a sound distinction. Urban immovable 
property in many cases is as valuable to 
the tenant as the agricultural tenancy. 
In a city the tenant may set up a big 
factory employing thousands of persons 
after spending lakhs of rupees over it, 
Will not the exception contained in S. 76 
(a) apply to that factory? It is common 
knowledge that immovable property im 
urban areas has become very valuable 
these days of shortage of accommoda- 
tion and high inflation. Possession of 
immovable property is more valuable 
than the property itself. Therefore, the 
tinction between urban oe 
ro and agricultural land no 
E At least such a distinction 
has not the support of the statute, The 
learned editor of Mulla’s T. P. Act 1973 
6th edition) page 528 has also taken 
this view. He says: 


"This observation {of Hidayatullah C. 
J.) is strictly speaking obiter, as the 
court found that the lease in question 
was neither bona fide mor prudent in 
view of the long term and the low rent. 
It is respectfully submitted that there 
fs no warrant for Hmiting S. 76 (a) to 
agricultural land.” 


~. 44. But it has been argued that even 
the obiter dicta of the Supreme Court is 
binding on this Court, Suppose it is 
binding, But the point is: Has the Sup- 
reme Court decided this question one 
way or the other? In my opinion the 
Supreme Court has left the question 
open. No decision, however august is an 
authority for a proposition that was not 
before the court. Hidayatullah C., J. uses 
the word ‘seldom’, It means that in few 
cases or instances the exception enacted 
in S. 76 (a) has been applied to urban 
property. But the word ‘seldom’ does 
not mean ‘never’ in plain English. It will 
not be correct to say there is an invari- 
able rule that the exception ‘ applies to 
only agricultural land. 


45. There Is no specific prohibition to 
the extension of the principle flowing 
from S. 76 (a) to urban property. It may 
be that only in few cases such a princi- 
ple may have been extended to urban 
property. But that such a principle has 
been extended to urban property is clear 
from the cases, viz, Smt. Ram Piari v. 
Ram Adhin, AIR 1953 All 472 and Har- 
dai v. Wahid Khan, AIR 1954 All 16. In 
those cases, the property was an urban 
property and the tenancy created by the 
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mortgagee was held to enure after re- 
demption of the mortgage (see Gour Law 
of Transfer Vol. II P. 3028 (8th Edn.).) 

46. The statute does not tle the hands 
of the court, Why should the court bind 
itself when the legislation has left us 
free to apply the exception to proper 
cases of bona fide and prudent manage- 
ment, irrespective of the nature of tha 
property. In fact the observation of 
Hidayatullah C. J. is a statement on the 
state of the authorities on the point. 

47. All India Film Corporation’s casa 
(1969-3 SCC 79) was followed in Sachal- 
mal Parasram’s case (AIR 1972 SC 637). 
But in both these cases it will be seen 
that the question of applicability of the 
exception to urban property was left un- 
decided. All India Film Corporation case 
was of a property situated in Jullundur. 
It was found that the lease was long and 
the rent was low. The court therefor@ 
refused to uphold the action of the mort» - 
gagee. It was said: 

‘The case is thus not covered by the 
exception. because we cannot hold thaf 
such a long lease on such a small rent. 
was an act of prudence, whether it was 
e bona fide act or not. and whether tha 
exception can apply to urban property.” 
(page 586), 

48. Similarly in Sachalmal Parasram’s 
case (AIR 1972 SC 637) there was a find- 
ing of the District Judge that the leasa 
was not an act of prudent management, 
Therefore, the court held that the mort< 
gagee’s action was not bona fide. It did 
not express any opinion on the question 
of the applicability of the section to 
urban property, apart from quoting the 
observations of Hidayatullah C. J. 

49. It cannot, therefore, be said that 
the Supreme Court has positively held 
that the exception does not apply to 
urban property. The statute, as I hava 
said, does not support such a distinction, 
And the statute Lord Delvin has said 
recently, is the master and not the ser= 
vant of the judgment. 

59. We cannot introduce arbitrary 
conditions or limitation in the statute: 
that must be left to legislation. A statute 
seeks to contro] the future. To import 
such a distinction is to bind the future, 
As has been said, 

“Statutes are designed to operate over 
en indefinite period of time, so they 
should only be approached in that tima 
frame,” j 


(Dias on Jurisprudence 4th Edn. p. 221); 
51. The terms of the statute are wide, 


-There is no good reason for making a 
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distinction between urban property and 
agricultural land, In a proper case ff the 
protection given by the exception is 
denied to a tenant of urban property it 
will frustrate the policy of S, 76 (a). It 
will work serious injustice. He will then 
be denied the protection of the rent con- 
trol legislation. If the exception fs made 
equally applicable to urban property the 
Rent Acts at once come to the aid of the 
tenant of urban property after the ter- 
mination of the mortgagee’s ‘interest. 
During the continuance of the mortgagé 
the rent control legislation does not 
apply. But if the tenancy is binding on 
the mortgagor after redemption the Rent 
Acts apply. This has been authoritative- 
_ ly settled by the Supreme Court in 
Prabhu v. Ramdeo, AIR 1966 SC 1721. 


52. Times change end we change in 
them. If S. 76 (a) can apply to a rural 
nation it ought to apply to an industrialis- 
ed society equally. Those who are charg- 
ed with the high duty of administering 
the law should be alert to observe whe- 
ther in its. principles and précedents it 
satisfies the ever changing needs of the 
people, If there is no precedent, let it 
be made. Let justice be done. 


53. In the case in hand there are six~ 
teen such tenants. Some of them came 
long ago. For instance B. R. Jain, respon- 
dent No, 10, came in 1932. That was more 
than 45 years ago. To deny these respon- 
dents the protection of the Rent Con- 
trol Acts which were enacted in Delhi 
subsequent to the compromise of 1931 is 
to deny them justice. Some of the res- 
pondents are tenants of shops. By years 
of hard labour they have built a good- 
will and reputation. To take away from 
them the place of their business is to 
take away the means whereby they live. 
In such circumstances they may well 
“You take m 
Beat y ile phos you do take the prop 
When you do take the means 
(Merchant of Venice—4-1-871), 


(Per Rich J. in Minister of State for 
the Army v. Dalzel 68 CLR 261 and 
quoted by Mahajan J. in Dwarkadas 
Sriniwas v. Sholapur Spinning and 
Weaving Co., AIR 1954 SC 119 (129).) 

54. In this case management has gone 
on for full forty years. If ever there was 
a case to which the exception contained 
in S. 76 (a) can with justice be applied 
ft is this. Therefore, on this much debat- 
ed question my preference is for the 
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the view taken in Allahabad Faill Benoh 
decision of Tajamull Hussain (ATR 1974 
All 234). 

35. The next question is: Was it a 
prudent act of management on the part 
ef the mortgegees when they imtroduced: 
these tenants in the property? There is 
nothing te show that their act was im- 
provident. Im 1931 when they toak over 
the possession of the «property thene 
were mo rent oantrol laws. The ihouses 
were in plenty. There was dearth of ten- 
ants. The ments were low. Whether an! 
act is prudent or tmprevident has to oe 
decidéd in the light of the world of the 
past, It ts im evidente ‘that tthe mortgagees 
increased the ment when ifthe ment con- 
tro] legislation permitted an  ‘inenesse. 
Brij Kishore and this clerk Hem Chand 
said this im evidence, There was no cross- 
examination io show that the act was in 
any way improvident. Notices were 
given to the tenants and ipenmitted in- 
creases in rent were made Then iit thas 
to be remembered that mortgagees cneat- 
€d monthly tenancies and not permanent 
tenancies or tenancies for leng periods. 
Ii cannot therefore be said dhat they 
committed an act ef waste or destruction 
to the property. The auctlon-purchaser, 
has not alleged in his petition mor thas 
he stated in his evidence that the mort- 
gagees did not manage the property as 
persons of ordinary prudence would have 
managed tt, if it were fhéir own. In 
truth that was never ‘his case nor has jhe 
fought the issue on fhat ground. He ‘has 
placed ‘his case only on the general . 
that with the termination of the mort- 
gage the leases granted by fhe mort- 
gagees came to an end. On fhis ground. 
I think the auction-purchaser js ‘not’ en- 
titled to succeed. 

56. Counsel for the auction-~purchaser 
argued that when the compromise «was 
entered into between the amortgager and 
the mortgagees fhe Transfer af Property 
Act did not apply to Delhi. As S. 76 was 
made applicable to Delhi en December 1, 
1962 he said that the exception did not 
epply to this ‘transaction. Ht is true ‘that 
the section in terms did not apply but 
the principles wmnderlying ‘the ‘section, 
have always been applied as principles 
of equity, justice and good conscience,’ 
The principles underlying ‘the section’ 
have been applied to cases arising in fhe 
Punjab where the T. P. Act did not ap- 
ply: See Ghulam Mohammad v. Rajesh~ 
war, ATR 1940 Lah 3338 (334). Sec- 
tion 76 does not lay down any new prin~ 
ciples; the rules laid down by the section 
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were recognised even before the passing 
of the T. P, Act and the provisions of 
the section. ere a mere codification of 
the law im existence before fhe passing 
of the Act, The principles of the clauses 
have beem applied to cases arising out o 
mortgages executed prior fo the Act, (See 
cases cited: Im Chitaley om Transfer of 
Property Act Volume 2, page 1404 {4th 
edition). 

52. F would. go further, Fhe compro- 
mise confers express power fo creafé 
Teases;, Ti shows: that for all practical 
purposes the mortgagor consented that 
the [eases would. be binding om him after 
redemption. The mortgager knew that if 
as not pay the decretal amount with- 

fm 24 years” time. the arrangement would 
continie, And im fact it proved to be a 


| long term. arrangement, The mortgagor . 


concurred. im A, It was a compromis@ 
withim a compromise, As the Supreme 
Court has said: 

“To this agaim there is am exception. 
The lease wil! continue fo bind the morf- 
gager or persons deriving interest from 
him ff the mortgagor had concurred fo 
grant it.” (All India Film Corporation 
case, (1969-3 SCC 79) (supra).) - 

58: Cases of some of these respon= 
dents are -distinguishable from others, 
They are not liable to be dispossessed 
on other grounds also. I fake up these 
special ceses now, 

Respondents 4, ¥ and TI. 

Respondent No, 4—Balf and Co. 

59. They Have already surrendered 
the. possession fo fhe auctlon-purchaser. 
Wo. relief is, claimed against. them, .. 
Respondent No, % Godrej Boyce, | 

60. They are the tenants of the mort- 
gagor. The auction-purchaser claims only 
symbolical possession from them, I, 
therefore, order that symbolical posses- 
sion be given. to the auction-purchaser in 
the manner prescribed in R, 96 of 
O. XXI, of Civil P. C. 

Respondent No, ff Homoeopathic Dise 


pensary. | 
61. They are tenants of the mort 
@OgOr-. The auction-purchaser claims ag! 


Respondent No. 5, Sheo Pershad 
Shambu. Ram. 

62. Sheo Pershad Shambu Ram is. a 
firm. It is Im evidence of Dr. Yudhyvir 
Singh that he saw the board of this firm 
es long ago as 1929, Since then this firm 
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has continued in the same name, When 
the mortgagees took possession on March 
$4, 1931 they asked the frm to execute 
a rent note in their favour which tha 
firm did, The rent note dated March 2, 
1931 is on the file. It is executed by one 
Ram Richpal on behalf of the firm in 
favour of the mortgagees, 

63. That this firm was started In 1928 
ig amply proved in evidence. The clerk 
from the electricity department, Nagar 
Mal and Tek Chand have deposed to this 
effect. From 1928 till today the name of 
the firm continues to be the same. Rent 
has been increased from time to time. 

. 64. Counsel for the auction-purchaser 
has raised two points. Firstly, he saya 
that the tenancy of this respondent shall 
be deemed to have begun from March 2, 
1931 and not from 1928 as they executed 
a rent note and thereby surrendered 
their tenancy of 1928. I cannot accept. 
this submission. The firm took the pre- 
mises on rent from Ganga Ram, owner 
of the property. The execution of a fresh 
rent note by a tenant in favour of the 
mortgagee when he was already in pos- 
session of the premises as tenant under 
the mortgagor does not amount to crea- 
tion of fresh tenancy by the mortgagee 
and the tenant cannot be said to haveļ| 
been inducted by the mortgagee and 
such a tenant cannot be di 

when the property is got redeemed by 
the mortgagor. The tenant holds the pro- 
perty as a tenent of the mortgagor and 
a the protection given by the Rent 


65. No inference of surrender can be 
drawn if the tenant in recognition of the 
transfer of interest in the démised pro- 
perty by the mortgagor in favour of the 
mortgagee executes a fresh rent note in 
favour of the latter, By executing a fresh 
rent note in favour of the mortgagee the 
tenant does not get a new interest im the 
property surrendering his rights existing 
hitherto when he was holding as a ten- 
ant under the mortgagor, All that is 
Intended is that he attorned to the mort-| | 
gagee and execution of a fresh note in 
euch circumstances in the absence of any 
conditions showing an indication to the 
contrary is only an attornment in favour! 
of the mortgagee, 

_ 68. Sofar as the facts of this respondent 
are concerned the tenant was a tenant 
of the mortgagor. After the mortgage 
he continued to be the tenant of mort- 
gagees. There was no surrender by him 
of the tenancy they held under the mort- 
gagor, All that happened. was that they 
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executed a fresh rent note on March 2, 
1931, There is no evidence to show that 
they ever gave up thelr tenancy under 
the mortgagor and took up a new ten« 
ancy under the mortgagee, In such a 
circumstance it ig not possible to hold 
that there was a surrender by the tenant 
of his tenancy under the mortgagor, In 
order to hold that the tenant has sur= 
rendered his tenancy it must be shown 
that the earlier tenancy was put to an 
end and a new tenancy was created, The 
mere fact that the same tenant has con- 
tinued as a tenant of the property and 
has only executed the fresh note in fav- 
our of the mortgagee will not automati- 
cally amount to a surrender: See Jagan 
Nath v. Mitter Sain, AIR 1970 Punj and 
Har 104 (FB). 


67. Secondly, counsel argued that 
Ram Richpal was originally the person 
who took the premises on rent in 1928 
and now others have come in his place, 
he having quitted the premises. Tek 
Chand who with his son, son-in-law and 
another is now carrying on the business 
was a minor at that time and therefore, 
this respondent is also liable to be dis- 
possessed. J cannot accept this submis- 
sion. Assuming there is a transfer or 
assignment in favour of others, the 
remedy of the auction-purchaser fs to 
bring a suit for ejectméent before thea 
Rent Controller and not to agitate these 
questions in this court. Nor is there any 
pleading before me regarding the trans- 
fer or assignment. The simple case plead- 
ed is that Sheo Ram Shambu Pershad is 
a tenant of the mortgagees and therefore 
should be evicted. This case is not prov- 
ed. It is proved, on the other hand, that 
Sheo Pershad Shambu Ram was a ten- 
ant of the mortgagor in 1928 and there- 
fore their tenancy continues on the re- 
demption of the mortgage. 

Respondents 6 and 8 Shiv Narain and 
Radhey Shyam. 


68. Shiv Narain has not appeared in 
these proceedings. He is not in possession 
of any part of the premises, 

69. Radhey Shyam sits on the chabu= 
tra which is admittedly in the tenancy 
of Godrej Boyce and Company respon- 
dent No. 7. Radhey Shyam has made a 
etatement in court, He said that he has 
taken the chabutra from Godrej Boyca 
and pays rent to them. He being a sub- 
tenant of Godrej cannot be evicted in 
these proceedings as he is not a tenant 
of the mortgagees, The remedy lies else- 
where, 
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Respondent No. 12—Radhey Shyam . 
Kapur, . 

710. Radhey Shyam Kapur, it appears 
took the chotta house {small house) from 
{Ishwart Pershad Luxmi Narain on Oct, 
22, 1934, This is clear from the list dated 
Jan, 14, 1937 (See P, W. 29/135), Ishwari 
Pershad Luxmi Narafin were inducted by 
the mortgagees, Therefore, Radhey 
Shyam Kapur sails in the same boat as 
do other respondents who were inducted 
by the mortgagees. He gets no higher 
rights than his immediate landlords, He 
swims or sinks with them, 
Respondent No, 15 Dr, Yudhvir Singh, 

71. Dr, Yudhvir Singh has in his 
occupancy a portion of this house under 
the order of requisition passed by the 
Delhi Administration. He is not the ten- 
ant of the mortgagees, Nothing was argu- 
ed against Dr, Yudhvir Singh by the 
counsel, He cannot therefore be dispos- 
eessed, 

72. I would therefore return the fol- 
lowing answers to the fssués; 

Issue No. 1— No. The auction-pur- 
chaser is only entitled te symbolical pos- 
gession, 

Issue No. 2— Not maintainable, 

Issue No. 3— No, 

Issue No, 4— Yes, The effect is that 
the respondents became the tenants of 
the auction-purchaser, 

Issue No. 5— Yes, 

Issue No, 6— Executing court has no 
furisdiction under R. 95. 

Issue No. 7— I order that symbolical 
possession be given to the auction-pur- 
chaser as prescribed in R. 96 of O. 21 of 
Civil P. C. The parties are however left 
to bear their own costs. 

Order accordingly. 
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ments to the posts of Assistant Engineers 
— Consultation by Corporation with 
U. P, S. C. no longer needed after amend- 
ment — Diploma holders originally ap- 
pointed temporarily for a period of one 
year in 1962 but continued in their posts 
from year to year — Draft. regulations 
prescribing degree in engineering as 
qualification — Held that draft regula- 
tions not having been approved under 
S. 480 (2) had no statutory force — After 
the amendment came into force the age, 
qualifications etc. of the candidates to be 
so appointed were to be determined by 
the Corporation alone irrespective of the 
. qualifications etc. prescribed in the draft 
regulations. (Paras 12, 13, 14) 


Rameshwar Dial with Adarsh Dial. 


{for Nos. 1 to 5, 10 and 12) and R. L. 
Tandon (for Nos. 6 to 9, 11, 13 and 14) 
for Petitioners; B, N. Lokur, Sr. Advo- 
cate, and Mra. Urmila Kapur with Miss 
Rekha Sharma (for Nos. 1 and 4) R, P. 
Bansal (for Nos, 2 and 3) L. R. Gupta 
(for Nos. 5 and 6) and G. D. Gupta (for 
Nos. 20 & 39) for Respondents. 

V. S. DESHPANDE, J.: — The relevant 
facts of the writ petition and the reasons 
which led its reference to a Full Bench 
may briefly be stated. When the writ 
petition was filed, the petitioners and 
respondents 5 to 39 were Assistant Engi~ 
neers serving the Water Supply and 


Sewage Disposal Undertaking of the. 


Municipal Corporation of Delhi. While 
all the petitioners were appointed by 
direct recruitment, the first five of them 
are holders of diplomas in engineering 
while the otherg are holders of degrees 
in engineering. Respondents 5 to 39 who 
were already in the service of the Cor- 
poration were appointed as Assistant 
Engineers by promotion ag distinguished 
from the petitioners who were appointed 
by direct recruitment. The petitioners 
are, therefore, direct recruits while these 
respondents are promotees. 50 per cent 
ef the total number of posts of Assistant 
Engineerg are to be filled by direct re- 
cruitment end 50% by promotion. 

2. Some of the petitioners were ap- 
pointed in 1962 and the others in 1964. 
At thet time, S. 96 of the Delhi Muni- 
cipal Corporation Act, 1957 (hereinafter 
called “the Act’) divided the power of 
the Corporation to make appointments 
Ento two categories :— 

1. No appointment to any post carry~ 
fing a minimum monthly salary of three 
hundred and fifty rupees or more shall 
be made except after consultation with 
the Union Public Service Commission i 
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Provided that no such consultation : 
with the Commission was necessary in. 
regard to the selection for appointment to 
a temporary post for a period not ex- 
ceeding one year. . 

2. The Corporation could make ap- 
pointment to posts carrying a monthly 
salary below three hundred and fifty 
rupees without the need of consulting the 
Union Public Service Commission. 

The posts of Assistant Engineers carried 
the minimum salary of three hundred and 
fifty rupees or more and appointments to 
these posts then had to be done after 
consultation with the Union Public Ser- . 
vice Commission. ' 


3. The advertisements issued by the 
Corporation in 1962 and 1964 and the ap- 
pointments of the petitioners made in 
pursuance of the selection which took 
place from the candidates who applied 
in response to the advertisements made 
it quite clear that the appointments 
were temporary and made only for a 


period of one year. This was apparently 


because a permanent appointment could 
not be made without consulting the 
Union Public Service Commission while . 
eppointments for a period mot exceeding 
one year could be so made in accordance 
with cl. (a) of the proviso to S. 96. The 
appointees were, however, informed that 
they would be eligible for consideration 
by the Union Public Service Commission 
for absorption permanently if approved 
by the Commission. Normally, consulta- 
tion with the Commission for making 
permanent appointments to these posts or 
for appointing the petitioners permanent- 
ly to these posts should have been made - 
by the Corporation before the expiry of 
the period of one year for which the 
petitioners were temporarily appointed, 
The Corporation, however, took time in: 
seeking such consultation with the Com- 
mission, Meanwhile every year at the 
time of the expiry of the temporary ap- 
pointments of the petitioners the Corpo- 
ration used to appoint them afresh for: 
another year apparently in accordance : 
with cl, (a) of the proviso to S. 96 of tha ` 
Act. 
4. Draft regulations prescribing the 
qualifications etc. of the candidates to be 
appointed ag Assistant Engineers were 
framed by the Corporation under S. 98 of 
the Act and were approved by the Com- . 
mission on lst May 1967. Since then they,’ 
are awaiting the approval of the Ad- 


_tministrator under sub-s. (2) of S. 480 of 


the Act. Since they have not received 
such approval and have not yet been 
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published in the Gazette, they have not 
acquired statutory force and are no more 
than a draft of the proposed regulations, 


5. On May 27, 1968 the Corporation 
informed the Commission that the peti- 
tioners have been continuing from year 
to year on ad hoc basis in their posts. 
The Conporation noted that in the draft 
regulations framed under S, 97 with the 
approval of the Commission the qualifi- 
cations for appointment to the posts of 
Assistant Engineers were restricted to the 
holding of a degree in engineering and a 
diploma in engineering was no longer 
considered to be a qualification for ap- 
pointment to the post of Assistant Engi- 
neer. However, since the appeintments of 
the petitioners were made in 1962 and 
1964 when a degree and a diploma in 
engineering were both regarded by the 
Corporation as a sufficient qualification 
for appointment as an Assistant Engineer 
and because the petitioners have conti- 
mued in service since then, the Corpora- 
tion requested the ‘Commission as a spe- 
cial case to relax the condition of quali- 
fication to include diploma holders with 
seven years experience for appoint- 
ment ag Assistant Engineers. It was also 
requested that the Commission should 
consider the petitioners for such ap- 
pointment without issuing an advertise- 
ment calling for applications from the 
general public for these posts. The Com- 
mission pointed out that there was no 
justification for agreeing to the proposal 
made by the Corporation because it was 
mot in accordance with the draft regula- 
tions framed under S. 98. Rules had 
however been framed by the Commis- 
sion under S. 97 for the consultation of 
the Commission by the Corporation in 
making such appointments. They requir- 
ed the Commission to advertise the 
‘posts to the general public and, there- 
fore, the -consideration for appointment 
to the posts held by the petitioners could 
not be confined to the petitioners, 

$. ‘The Corporation tried to persuade 
the Commission to consider the peti- 
tioners alone for permanent appointment 
to the posts held by them as a special 
ease. But the Commission did not agree. 
‘Ultimately, the Corporation made a re- 
quest to the Commission to make a selec- 
tion of candidates for appointment to 
these posts by an advertisement to the 
general public in accordance with the 
‘Rules framed under S. 97. On April 27, 
1971 the advertisement for direct recrult- 
ment to these posts was issued by the 
‘Commission (Annexure P te the writ 


A.LR. 
petition at pages 100-101). This adver- 
tisement is objected by the titioners 


mainly for two reasons. Firstly, the qua- 
lifications of the candidates are restricted 
to the holding of a degree. The peti- 
tioners 1 to 5 who are diploma holders 
are, therefore, excluded. Secondly, the 
advertisement invites applications from 
open market and, therefore even the 
other petitioners have to stand compe- 
tition with others in being considered for 
selection by the Commission. 

T. The ‘present writ petition was filed 
by the petitioner to seek the following 
reliefs ;— 

1, A declaration that the petitioners 
were validly appointed and validly con- 


. tinued In the said appointments and 


that they are entitled to be treated as 


Assistant Engineers for purposes _ of 
seniority and selection; 
2. Thet the Union Public Service. 


Commission be restrained from proceed- 
Ing with the selection of candidates 
against the direct recruitment quota of 
Assistant Engineers in pursuance of the 
advertisement at Annexure P; 


3. Respondents 1 to 4, that is, the 
Union Public Service Commission, the 
Municipal Corporation of Delhi, the Delhi 
Water Supply and Sewage Disposal 
Committee, and the §§ Administrator 
(Lieutenant Governor) Delhi, be directed 
not to give effect to the Resolution 
No, 272 of Nov. 4, 1969 passed by the 
Water Supply and Sewage Disposal Com- 
mittee (Annexure QO) including the names 
of respondents 5 to 39 as being eligible 
against the promotion quota for perma- 
nent appointment as Assistant Engineers; 

4. The respondent 4 be restrained 
from approving the draft regulations 
framed under S. 98 and from publishing 
them under S. 480 (2) of the Act; and 

5. The Corporation be directed to 
forward the names of the petitioners for 
confirmation as Assistant Engineers and 
the respondent No, 1 be directed to con- 
aider their cases for this purpose. 

8. Respondents 5 to 38 have been pro« 
moted to the posts of Assistant Engineers 
in the promotion quota, Their appoint- 
ments are not challenged but they have 
been joined as parties only because a 
question may arise as to the seniority of 
the petitionerg vis-a-vis these respon- 
dents in case the petitioners are selected 
for permanent appointment by the Cor- 
poration, 

9. Moreover the Corporation and the 
Delhi Water Supply and Sewage Disposal 
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Committee, on the one hand, as also the 
promotees on the other hand (from 


among whom respondents 5, 6, 20, 38 and _ 


39 have filed counter-affidavit), have 
pointed out that under the proviso to 
S. 96, the Corporation had the power ta 
appoint the petitioners only temporarily 
for a period of one year. It is contended 
that the petitioners had no right to con- 
tinue in their posts from year to year. 
Since the appointments of the petitioners 
were made only on ad hoc basis, it is 
urged, the petitioners cannot be said to 
have been appointed against the direct 
quota of Assistant Engineers fixed by the 
Corporation. The promotee-respondents 
more specifically ponited out that the 
Corporation or the Delhi Water Supply 
and Sewage Disposal Committee had no 
jurisdiction or authority to grant exten- 
sion to the appointments of the peti- 
tioners beyond the initial recruitment for 
a period of one year and, therefore, the 
petitionerg had actually in the eye of law 
ceased to be in the employment of the 
Corporation or the Undertaking at the 
expiry of the first year of their appoint- 
ments, They also pointed out that if and 
when the petitioners are appointed by 
direct recruitment regularly to perma- 
nent posts of Assistant Engineers, they 
will not be entitled to include for the 
purpose of seniority the period during 
which they were employed only on ad 
hoc basis. It was said that they cannot 
compete with the promotee-respondents 
who were regularly appointed as Assis- 
tant Engineers to their posts as to senio- 
Tity etc. 

16-11. In the reference order by one of 
us (V. S. Deshpande, J.) the case was re~ 
ferred to the Full Bench for a conside- 
ae inter alia, of the following ques 

ons :— 

1. Whether the appointments of the 
petitioners were valid according to pro- 
viso (a) to S. 96? 

2 Whether the continuance of tha 
petitioners’ in these appointments was 
valid without the consultation of ths 
U. P.S.C. after a period of one year 
from the date of their appointments ? 

3. Whether treatment of the peti- 
tioners (direct recruits) and the respon- 
dents (promotees) by the Corporation 
and the U.P.S8.C. ig differential and if 
80, is it discriminatory ? 

Mic Whether the U.P.S.C, is justified 

In treating the petitioners ag being can- 
didates for direct recruitment along with 
such outsiders as may apply for appoint- 
ment to the posts ef Assistant Engineers ? 
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5. Whether the U.P.S.€. are under 
a duty to consider the petitioners. for 
appointment as Assistant. Engineerg which: 
the petitioners call regularisation:2 and. 


.6. Whether discretiom exercised by the 
U. P.S.C. ig unreasonable or eo 
natory ?. 

Shri Rameshwar Dial for the peti- 
tioners suggested two additional ques- 
tions for consideration, namely, — 

7. Whether Ss. 96, 97 and 98 cannot 
be acted upon unless the draft regula- 
tions framed under S. 98 are approved 
under S. 480 (2); and 


8. Whether the \draft recruitment 

regulations placed for approval before. 
the Lt. Governor under S. 480. (2) are 
contrary to Arts. 14 and 16 of the Consti~ 
tution. 
The crucial reason for the reference. was 
that the substantive part of S. 96 of the. 
Act required the consultation. of the 
U. P. S. C. before the petitioners could be 
appointed regularly to permanent posts 
of Assistant Engineers and because the 
proviso to S. 96. enabled the appointments 
of the petitioners temporarily only for a: 
period of one year. The continuance. of 
the ad hoc appointments of the peti- 
tioners after the expiry of the initial. 
period of one year by annual renewals: 
by re-appomtments created an anomalous: 
position. 

12. Subsequently, however; S. 96 was: 
amended by the Delhi Municipal Corpo- 
ration (Amendment) Act, 1974 The 
Amendment Act came into force with 
effect from 10th Jan. 1975 (See the 
Gazette of India Extraordinary dated 
Jen. 8 1975).. The effect of the amend- 
ment is that the consultation by the 
Corporation with the U. P.S.C. to make 
appointments -is confmed now only to 
posts which ca a minimum monthly] 
Salary of Rs. 700/~. The posts of Assis-i. 
tant Engineers do not carry a mimimun}}. 
monthly salary of Rs. 700/-. Consultation 
with the U.P.S.€. ig no longer needed} 
for making permanent appointments to} 
the posts of Assistant Engineers by the] 
Corporation. Shri R. P. Bansal appearing 
for the Corporation brought thig to the 
notice of the Court. Shri B. N. Lokuri. 
appearing for.the U.P.S.C. also expreés-) 
sed the view that no consultation witb] 
the U. P. S.C. was necessary by the Cor 
poration for making appointments to tha 
posts of Assistant Engineers after the 
amendment of 5. 96 came into force. 


13, We are of the view that appoint- 
ments of the petitionerg to the posts of. 
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Assistant Engineers by the Corporation 
can be made only prospectively hereafter 
under the amended 8. 96. No consulta- 
tion with. the U.P.S.C. is now neces- 
sary for doing so. Further, the age, 
qualifications etc. of the candidates to be 
so appointed are to be determined by the 
Corporation irrespective of the qualifica- 
tions etc. prescribed in the draft regula- 
tions made under S. 98 inasmuch as these 
raft regulations have not yet been ap- 
proved under S. 480 (2) and have not 
attained statutory force. We also note 
the very special and anomalous circum- 
stances of this case in which the peti- 
tionerg were originally appointed tem- 
porarily for a period of one year but 
were continued in their posts from year 
to year. We are conscious that at the 
time the petitioners were appointed the 
Corporation hoped that they would be 
able to refer their cases to the U.P. S.C, 
for permanent appointments as required 
by S. 96 as it stood before the amend- 
ment of 1974. 


14. Since the appointments of the 
petitionerg to permanent posts of Assis- 
tant Engineers were not made and could 
not have been made except in consulta- 
tion with the U.P.S.C. prior to the 
amendment of S, 96 and since after the 
amendment of S. 96 such consultation is 
no more necessary, it is obvious that the 
petitioners can be considered for regular 
appointments to permanent posts of 
Assistant Engineers by the Corporation 
alone. Jt is in the discretion of the Cor- 
poration to decide whether the petitioners 
should be S0 considered by themselves or 
in competition with outside applicants for 
appointment by direct recruitment. In 
view of the original intention of the 
Corporation to enable the petitioners to 
be considered for permanent appointments 
as Assistant Engineers, we assume that 
the Corporation would regard the peti- 
tioners as eligible for such appointments 


in respect of age, qualifications etc 
irrespective of what age, qualifications 
etc, are prescribed for outside appli- 


cants for direct recruitment if the Cor- 
poration decides to consider them also 
slong with the petitioners. It is only 
because the Corporation has always been 
willing to consider the petitioners for 
regular appointment to permanent posts 
of Assistant Engineers that no issue arises 
in this respect between the petitioners 
and the Corporation. It is only when 
the Corporation could not persuade the 
U.P.S.C. that the Corporation had to 
egree to the stand taken by the U.P. S.C. 


A. I. R. 


with the result that the present writ 
petition has been opposed by the Corpo- 
ration, But after the amendment of S. 96 
the consultation with the U.P.S.C. has 
become unnecessary and the Corporation 
alone has the power to make regular 
appointments to the permanent posts of 
Assistant Engineers, Shri R. P. Bansal 
appearing for the Corporation pointed 
out that the Corporation was competent 
and would be willing to consider the 
petitioners for regular appointments to 
permanent postg of Assistant Engineers 
in exercise of the power conferred on 


` the Corporation after the amendment of 


Section 96. 


15. In the advertisement dated 
June 14, 1964, the following appears: 


“The appointment will be made for 
one year for the present but the selected 
candidates may be absorbed permanently 
if approved by the U.P. S.C.” 

16. Now that the U.P.S.C. ig ad- 
mittedly out of the picture, the Corpora- 
tion can in justice and fairness be pro- 
perly held to its assurance as contained 
in the advertisement, There ig nothing 
out of order in such a course so long as 
there is no statutory bar. As at present 
advised we find there is none. This 
course would not only fulfil the expec- 
tations of the present diploma holders 
(petitioners 1 to 5) whose claims, we 
think, should not be passed over in 
silence but would also enable the Corpo- 
ration to redeem its words of honour to 
those who have on expectations and 
assurances worked for over 15 yearg or 
so in itg service. In our opinion peti- 
tionerg 1 to 5 are entitled to a fair deal 
and now that there is no legal or tech- 
nical hurdle in the way, we do not see 
why. they should not be considered for 
permanent employment. 

17. At the hearing we were informed 
by Shri R. L. Tandon and Shri Ramesh- 
war Dial, Advocates for the petitioners, 
that we have to consider cases only of 
petitioners 1 to 5 who are diploma hol- 
ders as the rest of the petitioners (Nos, 6 
to 14) have since the filing of the peti- 
tion been absorbed by the Corporation. 


i8. We however once again make it 


‘clear that our decision is based on the 


special facts of this case. We do not wish 
it to be regarded as a precedent. 

19. We, therefore, direct the Corporea- 
tion to consider the petitioners 1 to 5 ei- 
ther by themselves or along with others, 
as the Corporation may think fit, for 
regular appointments to permanent posta 
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ef Assistant Engineers by direct recruit- 
ment. It is only if and’ when the peti- 
tioners 1 to 5 or such of them as are 
selected by the Corporation and appoint- 
ed regularly to permanent posts of Assis- 
tant Engineers that the question as to 
whether these appointments should be 
considered as fresh appointments or 
whether the benefit of the service ren- 
dered by the petitioners in the previous 
years when they were appointed ad hoc 
temporarily from year to year should be 
given to them, would arise. That matter 
also would have to be decided by the 


Corporation according to law. We, there- ` 


fore, grant prayer No. (5) of the writ 
petition in a modified form. At present, 
No other question arises between the 
petitioners and the Corporation for deci- 
sion. No other prayer made by the peti- 
fioners need be considered by us at this 
stage. All the points on which the peti- 
fioners and the respondents are at issue 
except the one we have decided here are, 
therefore, left open. 


20. The present writ petition, there- 
fore, partly succeeds not on grounds 
which were urged in the writ petition but 
on grounds which properly arise for con- 
sideration by reason of the amendment of 
S. 96 of the Act. The Corporation is 
directed to consider the petitioners 1 to 5 
for regular appointments to permanent 
posts of Assistant Engineers in the light 
of the observations made above. The writ 
petition is disposed of as above. We 
make no order as to costs. 

Petition partly allowed. 
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Trikha Ram Ved Prakash and 
The Union of 


M/s. 
another, Appellants v. 
India, Respondent. 

Ex. Second Appeals Nos. 18, 19 and 20 
of 1972, D/- 28-1-1977.* ` 


(A) Limitation Act (8 of 1908), Art. 182, 
Clause (2) — “Where there has been an 
appeal” — Meaning — Dismissal. of ap- 
peal for non-prosecution. 


Where the Supreme Court by an order. 


dismissed the appeals for non~prosecu- 
tion under O. XVI, R. 10 of the Supreme 
Court Rules, 1959, the order is judicial 


*(From order of J. D. Jain Addl Dist J. 
Delhi, D/- 5-6-1972). 
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and cannot possibly be called a minis- 

terial or administrative and what the 
Supreme Court had dismissed were 
appeals. It is difficult to agree that 
there was no appeal pending before the 
Supreme Court. AIR 1932 PC 165 Rel. 
on. (Paras 16, 20) 


After the decree of the High Court 
all the steps that a party takes in the 
High Court or in the Supreme Court for 
Purposes of appealing to the Supreme 
Court and obtaining a decision of the 
Supreme Court to review the Judgment 
of the High Court are steps in the appeal 
in the Supreme Court, whether they are 
taken in the High Court or in the Su- 
preme Court; provided they are taken in 
accordance with the relevant statutory 
provisions, namely, the rules contained 
in the Civil P. C. and the Rules of the 
Supreme Court framed under Art. 145 
of the Constitution. (Para 19) 


{B) Limitation Act (9 of 1908), Art. 182, 
Clause (2) — Final order of appellate 
court — Nature of. 


Clause (2) of Art. 182 does not require 
the order of the appellate court to be 
in any particular form or shape. The 
requirement ‘is only that it should be 
final, that is to say not an interlocutory 
order and it should be an order of tha 
court terminating the proceedings before 
the appellate court. Even the withdra- 


“wal of the appeal, which does not need 


a judicial order of the court and solely 
depends on the volition of the appellant 
furnishes a starting point of limitation 
under the Article, (Para 21) 


The dismissal of the appeal on any 
ground whatsoever so long as it ter- 
minates the proceedings before the ap- 
pellate court are final orders of the ap- 
pellate court within the meaning of this 


clause, Case law discussed. 
(Para 22) 
Cases Referred: Chronological Paras 
ATR 1971 SC 1374 18 
1968 BLJIR 583 23 
AIR 1967 Punj 9 (FB) 23 
AIR 1965 SC 1477 28 
AIR 1963 All 398 29 
ATR 1960 All 515 (FB) 29 
AIR 1957 Punj 273 29 
AIR 1951 AH 493 28 
AIR 1938 Pat 401 23 
AIR 1935 Lah 772 23 
ATR 1935 Pesh 129 23 
- AIR 1933 PC 68 24, 29 
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AIR 1932 PC 165 17, 28 
AIR 1922 PC 187: ILR 49 Cal 203 25 
AIR 1914 PC 65 : ILR 36 All 284 26 
AIR 1914 PC 66: ILR 36 AN . 350 

29, 26, 27, 28 


S. N. Anand, for Appellants; Bisham- 
ber Dayal, for Respondent. 


JUDGMENT:— This order will dis- 
pose of three ESAs (Nos. 18, 19 and 20 all 
of 1972), which are between the same 
parties and raise a common question cf 
law. These appeals have ‘been filed 
against a common order of Mr. J. D. 
Jain, Additional District Judge, dated 5th 
June, 1972, by which he has dis- 
missed the appeals and maintained the 
order of the Sub-Judge, dated 3rd 
sept. 1971 dismissing the objections of 
the appellants and ordering restitution 
of the decretal amounts. 


2. In these appeals, appellant No. 1, 
Trikha Ram Ved Parkash, is plaintiff 
while appellant No. 2 is the surety. The 
plaintiff firm had instituted three suits 
for recovery of damages on account of 
non~-delivery of goods, which had been 
booked with the Railway and had not 


been delivered on account of being loot- 


ed during the disturbances ,in Sept. 1947 
at the time of the partition of the coun- 
try. By judgment dated 30th Nov. 1951 
the trial court decreed the suits of the 
first appellant. On appeal the High Court 
allowed the appeals and dismissed all the 
three suits. The judgment of the High 
Court was pronounced on 28th Aug. 1957, 
During the pendency of the appeal, the 
plaintiffs were allowed to withdraw the 


decretal amounts deposited in the court 


On furnishing security and appellant 
No, 2 offered the surety, 


3. The plaintiff appellants then moy- 
ed the High Court on 8th March. 1960 


for grant of certificates to appeal to the 


Supreme Court, which were granted and 
on furnishing requisite security for costs 


the appeals to the Supreme Court were . 


declared to be admitted by the High 
Court by order dated 16th May, 1960. 
The printed record of the appeals was 
transmitted to the Supreme Court. The 
appellants thereafter did not take any 
steps whatsoever to prosecute the appeals 
In the Supreme Court. They neither 
filed the petition of appeal, nor did they 
lodge any statement of the case. Sum- 
mons for non-prosecution of the Supreme 
Court Appeals was issued by the registry 
and eventually by order dated 25th 


‘stayed - the 


A. LR. 


Aug. 1965 the Supreme Court dismissed 
all the three appeals of the appellant 
firm, In this way, the fate of the suits 
of the appellant firm was finally sealed. 
This was, however, not the end of the 
matter and trouble arose in restitution of 
the decretal amounts, which the appellant 
firm had obtained from the court upon 
security. 


4. The Union of India, respendent 
herein, on 25th Oct. 1961 made an ap- 
plication for restitution of the decretal 
amounts. On 8th Jan. 1962 the appel- 
lants applied for stay of restitution. Ac- 
cordingly, on 3rd Nov. 1962 the execu- 
tion court by consent of both the parties 
restitution application sine 
die. This happened during the pendency 
of the proceedings for appeal to the Su- 
preme Court. 


5. On 30th Jan. 1969 the respondent, 
Union of India, made an application for 
revival of the application for restitution 
mentioned above. This application was 
revived and contested by the appellants. 
The primary objection was that the ap- 
plication for restitution was barred by 
time. The surety, appellant No, 2, also 
raised an objection that the application 
Was not sustainable against him and the 
remedy of the respondent was by way 
of suit. On the pleadings of the par- 
ties, the following issue was framed in 
all the three cases: 


“Whether the application under Sec- 


tion 144, C. P. C. is within time? OPA 
(Onus objected to).” 


The learned Sub-Judge repelled the ob- 
jections of the appellants and held the 
applications to be within time. The ap- 
peals against the same filed before the 
lower appellate court failed. Hence 
these second appeals in this Court, 


6. Mr. Anand, Advocate, has appear- 
ed to support the appeals and has raised 
the contention that the applications are 
barred by Art, 182 of the Limitation Act 
of 1908, (which is applicable to the case) 
for two reasons, namely (i) there was no 
appeal before the Supreme Court, and 
(it} the order of the Supreme Court dis- 
missing the appeals for non-prosecution 
was not a judicial consideration or deter~ 
mination of the appeals and as such the 
respondents cannot have the benefit of 


the enhanced period of limitation pres 
scribed by CL 2 of the said provision, 


1978 


7. The material portion of Art. 182 of 
the Limitation Act reads as follows :— 
“For the execution of a de- ‘Three 
cree or order of any Civil years 
Court not provided by Art. 183 
or by S. 48 of the Civil P. G, 
1908 (V of 1908). 


Article .183 provides for enforcement of 
a judgment decree or order of any court 
established by Royal Charter in the exer- 
cise of its ordinary original civil jurisdic- 
tion, or an order of the Supreme Court 
and prescribes 12 years period of limita- 
tion. Art. 181 is a residuary article for 
all applications for which no period of 
limitation is provided by the Limitation 
Act or by S. 48 of the Civil P. C. Under 
the residuary article the period is three 
years Commencing from the date the 
right to apply accrues, 


8. It may, at this stage, be noticed 
that the Limitation Act of 1908 has been 
repealed and replaced by the Limitation 
Act of 1963 and Art. 182 has been sub- 
stituted by Art. 136 and prescribes the 
period of 12 years for execution of all 
decrees and orders of the Civil Court in- 
cluding orders of the Supreme Court 
and the problem of three years limita- 
tion and steps in aid have been set at 
rest. Article 137 is the successor of the 
residuary article. 

9. The counsel for the parties are 
agreed that the applications giving rise 
to the appeals are governed by Art. 182 
of the old Limitation Act. The claim for 
restitution arises on and in pursuance of 
the order of the High Court dated 28th 
Aug., 1957 allowing the appeals of the 
respondent. If Cl. (1) of Art. 182 applies, 
then obviously the restitution applications 
are barred by time. Reliance has, how- 
ever, been placed on Cl. 2. Clause 2, as 
the language reads, still provides for 
execution of the order of decree afore~ 
said, but postpones the commencement 
of the limitation from the date of the 
initial decree to the date of the final de- 
cree or order of the appellate court; in 
the instant case the Supreme Court. Had 
the appeals been finally decided by the 
Supreme Court on merits and it was 
sought to enforce the order of the Su- 
preme Court, in that case limitation 
would be 12 years under Art. 183 and 
not Art. 182 which would not come into 
play. We have, therefore, to consider 
whether the application of the respon- 
dent is within time in view of CL (2) of 
Art. 182 and in this context I will exa- 
mine the contentions of the counsel for. 
the appellants, | 
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1. The date of the decree or order, 
or 

2. (where there has been an ap- 
peal) the date of the final decree or 
order of the Appellate Court or the 
withdrawal of the appeal. 

10. Whether there was appeal to the 
Supreme Court ? 

The first appeal to the High Court lay 
under S. 96 of the C. P. C. Any party 
who felt aggrieved by it and desired to 
appeal to the Supreme Court had to base 
his claim on Ss. 109 and 110 of the Code 
(apart from the Constitutional provisions). 
The heading of S. 109 is— “Appeals to 
the Supreme Court”, and the language of 
the section is to the effect that subject 
to the provisions of the Consti- 
tution and such rules as may, from time 
to time, be made by the Supreme Court 
regarding appeals from the Courts of 
India, and to the provisions hereinafter 
contained, an appeal shall lie to the Su- 
preme Court from any judgment, decree 
or final order passed on appeal by a 
High Court Section. 110 pre- 
scribes the conditions, the fulfilment of 
which entitles the party to appeal. 
Order 45 of the Code provides the pro- 
cedure for appealing to the Supreme 
Court. Rule 2 lays down that whoever 
desires to appeal to the Supreme Court 
shall apply by petition to the Court whose 
decree is complained of. Rule 3 requires 
the grounds of appeal to be stated. The 
further rules provide for determination 
of the dispute regarding the valuation. 
Rule 7 provides that where a certificate 
is pranted the applicant is called upon to 
furnish the requisite security and deposit 
required printing charges. Rule 8 pro- 
vides that where such security has been 
furnished and deposit made to the satis- 
faction of the court, the court shall de- 
clare the appeal admitted, give notice 
thereof to the respondent, and transmit 
to the Supreme Court under the seal of 
the Court a correct copy of the said re- 
cord. Rule 9 provides that at any time 
before the admission of the appeal the 
court may, upon cause shown revoke ac- 
ceptance of any such security and make 
further directions thereon. Rule 13 pro- 
vides for powers of the court to be exer- 
ae pending appeal in the Supreme 

ourt, 


Al. These provisions of law leave no. 
room for doubt that all these steps are 
essential to be taken by a party who 
wishes to appeal to the Supreme Court 
and the High Court having been given the 


76 Delhi [Prs. 11-13] Trikha Ram Ved Prakash v. Union of India (Misra J.) 


power under R. 8 to declare the appeal 
admitted upon fulfilment of the prescribed 
condition and it has a duty to transmit 
the record to the Supreme Court and 
give notice thereof -to the respondent, 
These steps-are not to be taken by any 
party, who does not want to appeal, but 
whoever wishes to appeal has got to 
take such steps. The reason for these 
steps under Order 45 is that before 
attainment of independence, the appeals 
lay to the Privy Council in England 
and taking of variuos steps in connec- 
tion with the appeal including furnish- 
ing security, admission of appeal and 
printing of record would have proved 
onerous and expensive and so provisions 
had been made in the statute for all 
steps so be taken in the High Courts in 
India in relation to the appeals to the 
Privy Council, The jurisdiction of the 
Privy Council has been taken away and 
conferred first upon the Federal Court 
and then the same has been acquired 
by the Supreme Court and the provi- 
sions of law are substantially the same. 
The result is that the legal position has 
remained the same. Proceedings under 
O. 45 are certainly proceedings in and 
for appeal to the. Supreme Court and 
the contention of Mr. Anand that the ap- 
peal to Supreme Court only commences 
-on the presentation of a petition of ap- 
_ peal in the Supreme Court is too nar- 
row to be taken. Even on the contention 
of Mr. Anand, it is impossible to deny 
that an appeal to the Supreme Court 
must undoubtedly be governed by the 
Rules of the Supreme Court and there is 
no scope for the argument that the pro- 
ceedings complying with the said rules 
are not appeals to the Supreme Court. 


12. I shall, therefore, consider the 
Supreme Court Rules, 1959 (as then ap- 
plicable) to find out if they justify any 
different conclusion. Order XII of the 
said Rules provides that subject to any 


special directions which the court may | 


give in any particular case, the provi- 
sions of Order XLV of the Code, and of 
any rules made for the purpose by 
High Court ... ... ... so far as may be ap- 
plicable, shall apply in relation to ap- 
peals preferred under Arts. 132 (1), 133 (1) 
. and 135 of the Constitution. Rule 2 pro- 
vides that the appellant who has ob- 
tained a certificate from the High Court 
may at any time prior to the making of 
an order admitting the appeal, withdraw 
the appeal on such terms as to costs and 
otherwise as the High Court may direct. 
Rule 3 provides that where an appellant, 


A. L R. 


having obtained a certificate from the 
High Court, fails to furnish the security 
or make the deposit required that court 
may, on its own: motion or on applica- 
tion in that behalf made by the respon- 
dent, cancel the certificate and may give 
such directions as to the costs of the 
appeal and the security entered into by 
the appellant as it shall think fit or make 
such further or other order as the justice 
of the case requires. Rule 4 provides 
that where an appellant whose appeal 
has been admitted desires, prior to the 
despatch of the record to the Supreme 
Court, to withdraw his appeal, the High 
Court may, upon an application by him, 
grant him a certificate to the effect that 
the appeal has been withdrawn, and the 
appeal shall thereupon be deemed, as 
from the date of such certificate, to stand 
dismissed without an express order of 
the Supreme Court, and the costs of the 
appeal and the security entered into by 
the appellant shall be dealt with in such 
manner as the High Court may think ft 
to direct. Rules 4-A and 5 deal with the 
other situations of appeals on certificate 
by the High Court. Order XII there- 
fore, clearly lays down the various stages 
at which the appellant may withdraw 
his appeal by an order of the High Court 
without an arder of the Supreme Court 
by the force of the Rules of the Supreme 
Court. But obviously the appeal that 
will be withdrawn will be the one that 
is an appeal to the Supreme Court and 
not in the High Court. Rule 5 provides 
that where the appellant, whose’ appeal 
has been admitted fails to show due 
diligence in taking all necessary steps in 
connection with the preparation of the 
Record, the Registrar of the High Court 
shall call upon the appellant to explain 
his default, and if no explanation is 
offered, or if the explanation offered is 
unsatisfactory, the said Registrar shall 
call upon the appellant to show cause 
before the said High Court why a certifi- 
cate should not be issued that the ap- 
peal has not been effectually prosecuted 


-by the appellant, and the High Court 


has been given the power to dismiss the 
appeal for non-prosecution without an 
express order of the Supreme Court. 


13. In the instant case, all the provi- 
sions of O. XII had been complied with, 
The appellant had applied for and ob- 
tained a certificate on furnishing secu- 
rity, and had the record printed and 
transmitted fo the Supreme Court. So 
the provisions of Order XII would -not 
apply to the Instant case except to show 
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that the appeal which the High Court 
Se on eee ee pee ee 
Supreme Court. 


14. The other bora of the Su- 
preme Court Rules indicate the proce- 
dure after the despatch of the record, 
Order XV, Rule 6 provides that after the 
record has been made ready, the Regis- 
trar of the High Court shall at the ex- 
pense of the appellant transmit to the 
Registrar of the Supreme Court the re- 
quisite number of copies and give notice 
of the despatch to thé parties. Rules 7 
and 7-B, read as follows: 


“7. As soon as the record is received 
in the Registry, of this Court, it shall be 
registered in the said Registry with the 
date of arrival, and the names of the 
parties. 


7-B. Appeals shall be numba conse- 
cutively in each year in the order in 
which they are registered.” 


Further -provisions of this Order allow 
the parties to inspect the record and to 
extract all necessary particulars there- 
fr6m and then the parties are allowed to 
enter appearance. 


15. In the Instant case ft Is significant 
to note that notice of the despatch of the 
record had already been served on the 
respondent. Order XVI makes further 
provisions and it is the main contention 
of Mr. Anand that the provisions of this 
order had not been complied with. In 
this Order, Rule 1 requires the appellant 
to enter appearance before taking any 
steps in the prosecution of the appeal 
and Rule 2 allows the appellant to lodge 
his petition within the requisite time and 
the notice of the petition of appeal is re- 
quired by R. 5 to be served on the res- 
pondents. Rule- 6 provides that where 
the appellant has not lodged his petition 
of appeal desires to withdraw his appeal, 
he shall make an application to the Re- 
gistrar, who will certify to the Registrar 
of the High Court that the appeal -had 
been withdrawn and the said appeal 


shall thereupon be deemed to be dismis-. 


sed as from the date of the said certifi- 
cate without an express order of’ the 
Court and the costs of appeal and ths 
security entered into by the appellant 
shall be dealt with in such manner as 
the court appealed from may think fit to 
direct. Rule 7 provides that where an 
appellant who wishes to withdraw his 
appeal, shall present a petition to the 
effect to the Court and on the hearing 


of any such petition a respondent may. 


apply to the Court for his costs, . 


16. The Rules for purposes of the in- 

stant cases are contained in Rr. 8, 9 and 
10 of O. XVI of the Supreme Court 
Rules, which read as follows :— 
"8 Tf an appellant fails to take any 
steps in the appeal within the time fixed 
for the same by these Rules, or, if no 
time is specified, it appears to the Re- 
gistrar that he is not prosecuting his ap- 
peal with due diligence, the Registrar. 
shall call upon him to explain his de- 
fault and, if no explanation, or no ex- 
planation which appears to the Registrar 
to be sufficient, is offered, he may issue a 
summons calling upon him to show cause 
to the Court why the appeal should not 
be dismissed for want of prosecution: 


9. The Registrar shall send a copy 
of the summons mentioned in the last 


‘specified Rule to every respondent who 


has entered an appearance. 


10. The Court may, after hearing the 
parties, dismiss the appeal for non- 
prosecution or give such other directions 
thereon as the justice of the case may 
require, 3 


The substance of these Rules is tbat if 
the appellant fails to take necessary 
steps as prescribed by Order XVI and he 
appears to be not prosecuting the appeal 
with due diligence, the Registrar calls 
upon him to explain his default, and if 
no explanation is offered, a summons is 
issued to him to show cause to the court 
why the appeal be not dismissed for non- 
prosecution. A copy of the summons is 
also sent to every respondent who has 
entered appearance. As provided byl. 
R. 10, the court, after hearing the par- 
ties, is empowered, to dismiss the appeal 
for non-prosecution or give such other 
direction as the justice of the case may 
require. In the instant cases, the order 
that has been passed by the Supreme 
Court is clearly under R. 10 and it reads 


‘thus: 


“The summons for non-prosecution in 

the appeals above-mentioned being called 
on for Orders before this Court on the 
25th day of August, 1965, UPON 
PERUSING the papers THIS COURT 
DOTH ORDER THAT the appeals above- 
mentioned be and are hereby dismissed 
for want of prosecution.” 
What the Supreme Court has dismissed 
are the appeals, and it is difficult to 
agree that there was no appeal pending 
before the Supreme Court. 


17. In Nagendra Nath v. Suresh Chan- 
dra, ATR 1932 PC 165, the Judicial Com- 
mittee observed that -there was no de- 
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finition of appeal in the Civil P. C., but 
there was no doubt that any application 
by a party to an appellate court, asking 
it to set aside or revise a decision of a 
Subordinate Court, was an appeal within 
the ordinary acceptation of the term, and 
that it was no less an appeal because it 
was irregular or incompetent. The facts 
of this case have an interesting bearing 
on the facts of the instant case. In that 
ease, the Subordinate Judge had de- 
livered a judgment on 24th June, 1920 
against which a decree was drawn up on 
2nd Aug., 1920, but under date 24th June. 
The party on 27th August, 1920 filed an 
application to the High Court purporting 
to be an appeal from the order dated 
24th June, 1920 and alleging that no de- 
cree had been drawn up and the party 
raised grounds of objection against the 
order of the Subordinate Judge. This 
appeal though irregular in form as not 
being an appeal from the decree of the 
Subordinate Judge, and being insuff- 
ciently stamped for this purpose, was ad- 
mitted and heard in due course by the 
High Court. Eventually, an objection 
was taken to the form of appeal and the 
amendment sought for was refused and 
in the result the appeal was dismissed 
both on the ground of aforesaid irregula- 
rity and upon merits by-an order of the 
High Court, dated 24th Aug. 1922. On 
execution being taken out, an objection 
was raised that under Art. 182 of the 
Lim. Act, the limitation for execution 
commenced from the decision of the Sub- 
ordinate Judge and not the High Court 
and so manifestly the execution applica- 
tion was barred by time. Benefit was 
sought for commencement of the time 
from the date of decision of the High 
Court in 1922. To this an objection had 
been raised that there was no appeal at 
ali, but only an abortive attempt to ap- 
peal and _that an appeal must be the one 
where both the parties had been implead- 
ed and the whole decree had been im- 
perillied and, therefore, the benefit of the 
extended period of limitation under Cl. 2 
could not be availed of. This objection 
having been repelled by the High Court 
i was reagitated before the Judicial 
Committee, which noticed the conflict of 
decisions in India and finally observed 
that the expression that “where there 
has been an appeal” was no warrant for 
reading into the words any qualification 


either as to the chatacter of the appeal 
or as to the parties to it. The Judicial 
Committee further observed that it was 
at least an intelligible rule that so long 


A.LE, 


as there was any question sub judice be- 
tween any of the parties those affected 
shall not be compelled to pursue the so 
often thorny path of execution which, # 
the final result was against them, might 
lead to no advantage: nor in such a casa 
as this was the judgment debtor pre- 
judiced; he may indeed obtain the boon 
of delay, which was so dear to the deb- 
tors, and if he was virtuously inclined 
there was nothing to prevent his paying 
what he owed to the court; but whether 
there be or be not a theoretical justifica- 
tion for the provision in question, tha 
words of the article were plain and that 
there having been in that case an appeal 
from decree of the Subordinate Judge, 
the time for execution ran from the date 
of the appellate court, though appeal to 
it might have been incompetent or ir- 
regular, . 


-18. This case very strongly supports 
the contention of the respondent and the 
finding of the lower appellate court. In 
the case before the Judicial Committee 
there was legally no appeal, since the 
appeal against an order did not lie and 
no appeal had been filed as against a de- 
cree. Yet the Judicial Committee has 
strongly observed that appeal is no less 
an appeal because it was irregular or in-« 
competent. It also observed that if there 
were any matter sub judice between the 
parties, then the decree-holder was not 
bound to take out execution. Conse- 
quently, the decree-holder cannot be de- 
prived of the benefits of the decree and 
the fruits of execution merely because 
the opposite party files an appeal or pro- 
ceeding in appeal jeopardising the de- 
cree sought to be executed and by soma 
method of his own, whether tricky or 
otherwise, he after the expiry of suffi- 
cient time, allows the appeal either to 
abate or to be withdrawn or dismissed 
for non-prosecution or otherwise, Tha 
law in such cases is clear that the limita- 
tion for execution of the decree will 
commence from the final order passed by 
the appellate court and not from the de- 
cree of the trial court. This authority 
of the Privy Council has been quoted 
with approval in Mannan Lal v. Mst, 
Chhotka Bibi, AIR 1971 SC 1374 para. 20, 


18. Mr. Anand has rightly not chal- 
lenged the rule of law laid down by tha 
Privy Council in the above-mentioned 
case. But he contends that the words in 
the Privy Council judgment are ‘an ap- 
plication to the court of appeal for ree 
vising the order’ and in the instant casas, 
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the application had been moved only to 
the High Court. In my opinion, this will 
not make any difference.. So far as the 
High Court is concerned, it had finally 
disposed of the appeal by its judgment 
delivered in August, 1957 and thereafter 
it was, if I can with respect use the ex- 
pression, functus officio. All the pro- 
ceedings that took place in the High 
Court for grant of certificate and admis- 
sion of the appeal were for and in an 
appeal to the Supreme Court for the 
purpose of revising the decree that had 
been passed by the High Court. I there- 
fore, conclude that after the decree of 
the High Court all the steps that a party 
takes in the High Court or in the 
Supreme Court for purposes of appeal- 
ing to the Supreme Court and obtaining 
‘ja decision of the Supreme Court to re- 
view the judgment of the High Court 
are steps in the appeal in the Supreme 
Court, whether they are taken in the 
High Court or in the Supreme Court; 
provided they are taken in accordance 
with the relevant statutory provisions, 
namely, the rules contained in the Civil 
P. C., and the Rules of the Supreme 
Court framed under Art. 145 of the 
Constitution of India. As a result, I find 
that there is no substance in the first 
contention of Mr. Anand and I have no 
hesitation: in rejecting the same. 


20. Whether dismissal of the -appeal 
by is Supreme Court was a judicial 
act 


The second contention of Mr, Anand 
ig equally devoid of force. As noticed 
above, the dismissal of the appeal by 
the Supreme Court was in exercise of 
powers specified in R. 10 of O. XVI of 
the Supreme Court Rules, This power is 
exercised by the Court and envisages a 
hearing of both the parties and it 
enables the court the discretion to either 
dismiss the appeal for non-prosecution 
or give such other directions as justice 
of the case may require. Where the 


court of justice properly constituted is. 


enjoined to hear the parties and pass a 
judicial order in its discretion, there 
cannot arise any doubt that the order 
is judicial and cannot possibly be called 
a ministerial or administrative. The 
power has been exercised after issue of 
summons to the party and notice to the 
other party and a hearing took place be- 
fore the court and the court had to and 
did apply its mind to the facts of the 
case and it passed a judicial order eccore: 
ing to law. 


forma pauperis, 
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. BL Moreover, Cl (2) of Art. 182 of the 


. Limitation Act does not require the order 


of the appellate court to be in any parti- 
cular form or shape. The requirement] 
is only that it should be final, that is to 
Say not an interlocutory -order’ and it 


Should be an order of the court termi- 


nating the proceedings before the appel- 
late court. It is interesting to observe 
that even the withdrawal of the appeal, 
which does not need a judicial order of 
the court and solely depends on the voli- 
tion of the appellant furnishes a starting 
point of limitation under this Article. 
22. At all events, there are a number 
of authorities to support the contention 
of the respondent that the dismissal of 
the appeal on any ground whatsoever so 
long as it terminates the proceedings be-] 
fore the appellate court are final orders 


Of the appellate court within the mean- 


ing of this clause. 
23. In Bank of Upper India v. Sri 


Krishna Das, AIR 1935 Lah 771, an ap-— 
‘peal dismissed in default of appearance 


under O. 41, R. 17 was construed as a 
final order within the meaning of this 
clause. In Budhu Ram v. Mastaa Shah, 
AIR 1935 Pesh 129, it was observed that 
the time for execution. ran from the final 
order of the Appellate Court, whether 
that be an order for dismissal in default 
of prosecution or an order passed on the 
appeal on merits. In Ram Kumar v. 
Chaube Rudra Dutt, ATR 1951 AD 493, 
and Ram Ranbijaya v. Kesho Presad, 
ATR 1938 Pat 401, it was held that an 
order dismissing an appeal for want of 
prosecution was a judicial order dis- 
posing of the appeal and since no fur- 
ther appeal was provided against such an 
order, it was a final order within the 
meaning of Cl, 2. In Subsi Shia Majlise 
v., Savitri Devi, 1968 BLJR 583, it was 
held that an appeal dismissed for failure 
to pay printing costs, limitation for ex- 
ecution started from the date of the dis- 
missal In Santi v. Pritam Singh, AIR 
1967 Punj 9 (FB), it was held that if an 
application for leave to appeal in forma 
pauperis was dismissed by a conditional 
order requiring the appellant to pay re- 
quisite court-fees by a particular date, 
limitation for execution started from the 
date on failure to pay. This case, in 
effect, repels the contentions - of Mr. 
Anand, since an appeal for leave to ap- 
peal cannot strictly be called an appeal, 
which will become an appeal only on 
paying the requisite court~fees or on the 
court allowing the appeal to proceed in 
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24. In Abdulla Asghar Ali v. Ganesh 
Das, AIR 1933 PC 68, it was held that 
an order of a final Appellate Court hold- 
ing that the appeal had abated and re- 
fusing to set aside the abatement was a 
‘final order of the Appellate Court’ 
within the meaning of Cl. 2, as such an 
order gave a new starting point for the 
period of limitation prescribed by Arti- 
cle 182. The argument that the limita- 
tion should start from the date of the 
abatement of the appeal upon the death 
of the party, which had occurred earlier 
was repelled. 


25. Mr. Anand, on the other hand, 
strongly relies on Chandri Abdul Majid v. 
Jawahir Lal, AIR 1914 PC 66, which cor- 


responds to ILR 36 All 350, and Sachindra - 


Nath Roy v. Maharaj Bahadur Singh, 
ILR 49 Cal 203, which corresponds to 
AIR 1922 PC 187. His submission is that 
the Privy Council had in the first noted 
case observed that mere dismissal of the 
appeal for non-prosecution did not 


amount to a judicial order; and so the’ 


decision of the Supreme Court is not a 
judicial order. 


26. In Chandrj Abdul Maijid’s case 
(AIR 1914 PC 66) the rule under which 
the appeal before the Judicial Commit- 
tee had been dismissed is quoted at the 
foot-note of ILR 36 All 284 : (AIR 1914 
PC 65), which reads as follows :— 


“Order in Council, dated 15th June, 
1953, Rule V:— ‘That a certain time be 
fixed within which it shall be the duty 
of the appellant or his agent to make 
such application for the printing of the 
transcript, and that such time be within 
the space of six calendar months from 
the arrival of the transcript and the re- 
gistration thereof in all matters brought 
by appeal from her Majesty’s colonies 
and plantations east of the Cape of Good 
Hope, or from the territories of the East 
India Company, and within the space of 
three months in all matters brought by 
appeal from any other part of her Ma- 
fJesty’s dominion abroad, and that in de- 
fault of the appellant or his agent taking 
effectual steps for the prosecution of the 
appeal within such time or times res- 
pectively the appeal shall stand dismis- 
sed without further order.’ ” 


27. The rule shows that the dismissal 
for want of prosecution under the cir- 
cumstances prevailing in that case was 
automatic without an order of the court. 
Therefore, there was no order dismissing 
it. This rule of the Judicial Committee 
has itself been altered in 1924 and there- 


A.LR. 


after there is no case of dismissal of the 
appeal by the Privy Council for want of 
prosecution without an order of the 
court. Moreover, in Abdul Majid’s case 
(AIR 1914 PC 66) the Privy Council was 
considering as to whether the decree that 
had to be executed was the decree of the 
High Court appealed from or the order 
in Council of the Privy Council There 
is no doubt that in case the appeal in the 
Privy Council was dismissed for non- 
prosecution the decree that was to be ex- 
ecuted was of the High Court appealed 
from. In the instant cases, the decree — 
that has to be executed is of the High 
Court and not of the Supreme Court. So 
far as the Rules of the Supreme Court 
are concerned, the Rules mentioned 
above provide for an express order of 
the court dismissing the appeal for non- . 
prosecution. So, Abdul Majid’s case 
(supra) has no application to the facts of 
the instant cases, 


28. Mr. Bishamber Dayal, learned 
counsel for the respondent, has submit- 
ted that the Supreme Court in M. M. 
Barot v. Patel Manibai, AIR 1965 SC 
1477 has held that an application for re- 
stitution filed under S. 144 of the Civil 
P. C, is really an application for execu- 
tion arising upon the variation of the de- 
cree by the court of appeal and is gov- 
erned by Art. 182 and not Art. 181 and 
it is not an independent application. As 
such in obtaining restitution in the in- 
stant cases, the decree-holder is trying 
to execute the decree of the High Court 
which had been passed on appeal and . 
the limitation for it is governed by Arti- 
cle 182 of the Limitation Act. Mr, 
Bishamber Dayal points out that if -the 
decree or order of the Supreme Court 
were to be executed, then the question 
raised in these cases of the applicability 
of Art. 182 would not arise, but the limi- 
tation would ‘be governed by Art. 183 of 
the Limitation Act, 1908, which pre- 
scribed 12 years period of limitation. To 
obtain restitution in execution of the ap- 
pellate decree of the High Court, Arti- 
cle 182, therefore, applies. Clause 1 gives 
the starting point of limitation, as the 
date of the decree, which in the instant 
cases, will be August, 1957. The second 
clause of the same article prescribes the 
extended period of limitation. The party 
is trying to execute the decree of the 
High Court, but the starting point of the 
limitation for the purpose is the date of 
the final order of the Court of appeal. 
In this view of the matter, it is not at 
all material as to whether the Supreme 
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Court had dismissed the appeals for non- 
prosecution by a judicial order ,or other- 
wise. The only important point for con- 
Sideration in applying Cl. 2 of the said 
. Article is whether the appeals in the 
Supreme Court had been terminated and 
whether a final order, as distinct from 
an interlocutory order had been passed 
in its respect. Both these are fully satis- 
fied in the present cases and the applica- 
tion of the- respondent would, therefore, 
` be within time. 

29. The decision of the Privy Coun- 
cil in Abdul Majid’s case (AIR 1914 PC 
66) (supra) thas been distinguished by the 
Privy Council itself in its decisions re- 
ported. in Nagendra Nath v. Suresh Chan- 
dra, AIR 1932 PC 165 and Abdulla Asgar 
Ali v. Ganesh Das, AIR 1933 PC 68. It 
has also been distinguished in various 
decisions of the High Courts, namely, 
Ram Kumar v. Chaube Rudra Dutt, AIR 
1951 AIl- 493, Smt. Rabia Bibi v. Smt. 
Mohammadi Bibi, AIR 1960 All 515 (FB), 
Pateshwari Prasad Singh v. Aditya Pra- 
sad, AIR 1963 All 398 and Kirpal Shah 
v. Shri Harkishan Das, AIR 1957 Puni 
273. 

30. As a result, I find that the second 
contention of Mr. Anand has no force. 


Both his contentions are accordingly re-- - 


jected and the appeals are dismissed and 
the order of the lower appellate court 
affirming the order of the execution 
court is confirmed. The appellants will 
pay costs of these appeals, one hearing 


fee. 
Appeals dismissed. 


AIR 1978 DELHI & 
D. K. KAPUR, J. 

Kanwaljit Singh, Petitioner v. State 
Transport Appellate Tribunal, Delhi and 
another, Respondents. 

Writ Petn. No. 937 of 1976, D/- 
1977. 

(A) Motor Vehicles Act (4 of 1939), 
S. 47 (3) —¥ixation of number of per- 
mits under — Power of R. T. A. to alter 
it — Nature. 

Section 47 (3) dannati be read as being 
so constant as to prevent the R. T. A. 
from altering the number of permits for 
-stage carriages over a particular route 
forever once it has been fixed. There 
is a possibility that the number can be 
altered once the matter has been dis- 
posed of in the first instance by the 
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- R. T. A. This change should not occur 


when the application for stage carriage ` 


permit is actually under consideration of 
to defeat someone or to accommodate an- 


other in an oblique, manner, Case law 
discussed: - (Para 8) 

Anno: AIR Comm. M. V. Act, S. 47, 
N. 12. 


(B) Motor Vehicles Act (4 of 1939), Sec- 
tions 57, 47 (3) — Applications invited 
for grant of stage carriage permits for 
mini buses — Rejection of application on 
remand on ground that mini buses were 
expensive — Validity. 

Where the R. T. A. had invited ap- 
plications for grant of two stage carriage 
permits for mini buses and rejected the 
application of an applicant on remand by 
appellate authority on the ground that it 
was more expensive to use a mini bus 
than a full bus, the r@jection was in- 
valid. The question of expense of run- 
ning the bus was a consideration of the 
operator, and must also have been there 
initially when it was decided under Sec- 
tion 47 (3) that there should be two per- 
mits for the route for mini buses. The 
resolution rejecting the application would 


be ultra vires if it be considered as pass- . 
Case law discussed, 


ed under S. 47 (3). 

_ (Paras 9, 13) 

Anno: AIR Comm. M. V. Act, S. 57, 
N. 14; S5. 47, N. 12, 


Cases Keferred: Chronological ‘Paras 
AIR 1974 SC 391 : (1974) 2 SCR 555. 7 
AIR 1974 Ori 202 T 


AIR 1970 SC 1542 ; 
AIR 1969 SC 1138 : 


(1971) 1 SCR 474 7 
(1969) 3 SCR 730 


7, & 

(1968) C. A. No. 727 of 198865, B/- 22-3- 

1968 (SC) 
(1967) 2 SCWR 857 
ATR 1966 Mad 1 
AIR 1963 SC 64: 
AIR 1960 Mys 33 
AIR 1956 Andhra 217 
ATR 1956 Raj 142 (FB 

Yogeshwar Prasad, Sr. Advocate with 
A. K. Srivastava, for Petitioner; V. P. 
Nanda, for Respondents. 

ORDER :— This is a petition under 
Art. 226 of the Constitution instituted 
by the petitioner against the State Tran- 


(1963) 3 SCR 523 


ad eg l wd a +] -) 


sport Appellate Tribunal and the. State - 


Transport Authority, Delhi, in relation to 
an application made by the petitioner for 
the grant of a Stage Carriage Permit on 
the route—Delhi Fountain to Laxmi 
Nagar. This application was filed, ac- 
cording to the petition after the S. T. A. 
had fixed the strength of the number of 
Stage Carriage Permits to be granted 


~ 
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over this route as two and invited- appli: 
’ cations. It is also stated that there were 
several applicants for the same; the peti- 
tioner himself had applied for one of the 
permits and another firm, M/s. Mohan and 
Co., had applied for both permits. The Au- 
thority granted one permit to M/s. Mohan 
and Co., and all the other applicants 
were found ineligible for the grant of 
_the second permit except M/s. Mohan 
and Co., and the petitioner. It appears 
that in Jan., 1971, the petitioner and M/s. 
Mohan and Co., were called by the State 
Transport Authority for a personal hear- 


ing (this date seems to have been wrongly © 


mentioned as Jan., 1974 in the petition 
and elsewhere): At that stage, 
found that M/s. Mohan & Co., had: Sold 
their bus. and were found ineligible for 
the permit. This left only the petitioner 
as the sole candidate. The petitioner 
-'claims that he is an experienced tran- 


sport operator who should have been. 


granted the permit on merits; but the 
Authority rejected even the petitioner's 
’ application and decided to invite fresh 
` applications for the grant of a permit. 


2. The petitioner then appealed under 
S. 64 of the Motor Vehicles Act, 1939, to 
the Tribunal: this appeal was accepted 
and the case was remanded back to the 
State Transport Authority for deciding 
whether the petitioner should be grant- 
ed the permit. It is urged by the peti- 
tioner that the remand order was bad 
because the appeal should have been ac- 
cepted and the permit granted to the 
“petitioner. Against the order of remand, 
the petitioner has filed another Writ 
Petition (C. W. No. 419/75), which is still 
pending in this Court. Prima facie, there 
seems to be no explanation why the 
matter was remanded back to the S. T. A. 
because the matter could have been 
finally decided by the Appellate Autho- 
rity which is fully competent under Sec- 
tion 64 of the Act to grant or reject the 
application in the same way as the 
‘S. T. A. For the sake of convenience, I 
reproduce the reasons for the remand as 
reproduced in the present petition :— 


“In this regard, I find that it would not 
be proper at the appellate stage to make 
such an order since the facts that there 
are no other applicants in the field ex- 
cept the appellant, for the grant of the 
permit in question, have not been placed 
before me from the side of the S, T. A. 
This Tribunal is not in a position to 
judge the merits or demerits of the case 
of other applicants, if any, since ne 


it was: 


A.L R. 
arguments have been advanced before 
me on this account.” 


It seems that the Appellate Authority 
failed to notice that the petitioner was 
the only remaining applicant and the. 
question of considering any one else did 
not arise. Still, the fate of the case after 
the remand has been somewhat different 
and has raised more complications, which 
are the subject-matter of this petition. 

3. After the remand, the State Tran- 
sport Authority passed a resolution on 
16th July, 1974, which is Annexure ‘B’ 
to this petition and instead of deciding 
whether the petitioner should be’ grant- 
ed the permit, seems to have gone some- 
what on a tangent by passing the follow- 
ing resolution :-— 


“Resolution No. 4 dated 18-7-1974. 
The members examined the Comparative 
economics of Mini Buses, vis a vis a full 
bus put up before the S, T. A. and were of 
the opinion that in the wake of energy 
Crisis it will not be in the national inte- 
rest to use Mini Bus where full bus can 
Operate as per capita consumption of 
diesel in Mini bus was several times 
higher than that in a full. They were 
also of the opinion that.in Delhi the use 
of Mini buses may be encouraged only 
from Delhi Junction New Delhi Railway 
Station and I. S. B. F. to different places 
in the city as full buses are not allowed 
to enter Railway Yards and I. S. B. T 
In the light of above consideration it wag 
decided not to issue any more permits on 
the route Fountain to Laxmi Nagar.” 
Against this order, the petitioner ap- 
pealed to the State Transport Apellate 
Tribunal, which after reconsidering all 
the facts and circumstances came to the 
following conclusion :— 

“it is evident from the impugned re- 

solution that the Authority has gone into 
the question of operational economics of 
mini buses and have come to the con- 
clusion that the use of mint buses may 
be encouraged only from Delhi Junction, 
New Delhi Railway Station. and Inter- 
State Bus Terminus, etc., ee 
In the light of -this decision of the pe 
thority and the above discussion IĮ would 
be disinclined to interfere with the im- 
pugned resolution of the Authority.” 
It is again obvious that the Appellate 
Tribunal did not exercise itself at all as 
to the correctness or otherwise of the 
resolution, nor whether the S. T. A. had 
no jurisdiction to pass the resolution. 

4. Now, the question which has been 
raised before me by the petitioner is. that ` 
initially there were a number of appl- 
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cants; ‘but only two persons were found 
to be eligible, when there were only two 
permits to be pranted. One permit was 
granted to M/s. Mohan & Co. and the 
. second -permit should have been grant- 
ed to the petitioner being the only candi- 
date. This proposition seems to be un- 


assailable provided there is no change in. 


the facts or circumstances later on. 


5. If only two permits had to be 
granted, then the petitioner had to be 
given the second permit unless the Au- 
thority found that it could not give the 
permit to the petitioner for some valid 
reason. No clear reason appears on the 
record of this case as to why the permit 
was not given initially to the petitioner. 
It is not at all clear why the Authority 
called for fresh applications when the 
petitioner was the only remaining appli- 
cant. The Authority was bound to issue 
the permit to the petitioner when he 
was the only remaining applicant and 
- the only eligible person claiming a grant 
of the permit. 
pellate Authority did not accept this con- 
tention and remanded the case. Now, at 
the stage of the remand, a resolution 
was passed by the S. T. A..on 16th July, 
1974, which I have reproduced above, 
_ raising two somewhat complicated ques- 
tions of law. 


6. Firstly, this order can be regarded 
as an order passed under S. 47 (3) of 
the Motor Vehicles Act, 1939. That pro- 
vision states that the R. T. A. may having 
regard to the matters mentioned in sub- 
s. (1) of S. 47 limit the number of stage 
Carriages to be issued in a particular re- 
Zion or over a particular route, etc. The 
resolution as it reads seems to indicate 
that the S. T. A. considered this matter 
and came to the conclusion that a mini 


bus was not suitable for use in the Delhi 


area, except if the bus started from Delhi 
Junction, New Delhi -Railway Station or 
the Inter State Bus Terminus. It was, 
therefore, of the view that all other per- 
mits should be granted to full-size buses. 
Now, this is a question of great general 
importance and it is not restricted to the 
petitioner in any respect. Such a reso- 
lution would thave drastic effect on all 
mini bus operators throughout the Union 
Territory. It is true that this order has 
been passed after the remand of the case, 
but it is not restricted in its operation 
to the petitioner. 


7. It is contended- by learned counsel 
for the petitioner with a great deal of 
judicial support that S., 47 (3) is a sec- 


tion which’ is to be resorted to by the’ 


However, even the Ap-- 


S. T. A. at a stage earlier than the time 
when the application for permit is ac- 
tually under consideration by the Au- 
thority. Generally stated, the Regional 
or the. State Transport Authority is sup- 
posed to first decide the number of Stage 
Carriage permits that it.is prepared to 
grant over a particular route or over a 
particular area. Having considered this 
matter at a preliminary meeting, it can 
deal with particular applictions and deal 
with the same under S. 57 of the Act. At 
the stage of dealing with such applica- 
tions, either a stage carriage permit can 
be granted or it can be refused. .When 
the application is rejected, then reasons 
have to be given under S. 57 (7) of the 


‘Act. The contention of the learned coun- 


sel for the petitioner is that when the 
State Transport Authority was consider- 
ing the grant of a permit to the peti- 
tioner, it could not change its mind as . 
to the number of permits to be granted 
over the route. 
now this route is not for mini buses and 
no permit should be issued. 
The argument has great deal of sup- 
port from the following judgments of the 
Supreme Court; and other Courts: Abdul 
Mateen v. Ram Kailash Pandey, (1963) 3 
SCR 523 : (AIR 1963 SC 64): R. Obli- 
swami Naidu v. Addl. State . Transport 
Appellate Tribunal, Madras, (1969) 3 SCR 
730 : (AIR 1969 SC 1130); Balu Ram v. 
S. T. A. T. Gwalior (Blue print of the Su- 
preme Court judgment D/- 22-3-1968 in 
C. A. No. 727 of 1965) (SC); Rattan Lal 
Gupta v. Suraj Bhan, (1974) 2 SCR 555: 
(ATR 1974 SC 391); Mohd, Ibrahim v: 
State Transport Appellate Tribunal, Mad- 
ras, (1971) 1 SCR 474 : (AIR 1970 SC 1542), 
N. Sambandam v. S. Khadar. Sheriff, 
AIR 1966 Mad 1; Jadumani Pradhan v... 
Srinibash, AIR 1974 Ori 202; Malik Ram ` 
v. Regional Transport Authority, Jaipur, 
AIR 1956 Raj 142 (FB); A. Narayana 
Kamath v. State Transport Authority, 


. AIR 1960 Mys 33 and M. Ramayya v. 


State of Andhra, AIR 1956 Andhra 217, 
and the Blue print of the Judgment of 
the Supreme Court in Jaya Ram Motor 
Service v. Sri. Rajarathinam, dated 27th 
Oct. 1967 : ((1967) 2 SCWR 857). 


All these judgments are to the effect that 
the S.T. A. and even the Appellate Au- 
thority cannot change the number of © 
permits that have to be granted over a 
particular route. These cases really 
arose, because there was a tendency by 
the Authority to grant fresh or further 
permits to certain persons at the hearing 


‘and in some cases ‘to disallow the grant 


of permits to some persons, . by merely 


It could not say that . 
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increasing or reducing the number of 
permits to be granted. For.example, in 
Jaya Ram Motor Service v. Sri Rajara- 
thinam, which has been referred to by 
learned counsel, the number of permits 
was reduced to nil at the time of the 
consideration and the Supreme -Court 
held that you (the Authority) 
change your earlier decision; you cannot 
reduce the number of permits tobe grant- 
ed, Atfirst sight, itseems thatthe peti- 
tloners’ position is exactly the same, 
because the resolution in fact reduces 
the number of permits tonil. And, there- 
fore, the case of ‘the petitioner appears 
to be fully covered by the Supreme 
Courts judgment. 


_§. There is one great distinction in 
this case. Firstly, the number was not 
reduced at the time the petitioner’s ap- 
' [plication was initially considered, but 
much later, after his application had 
been rejected and his appeal had been 
emanded back. It seems, or at least should 
lceem - proper, that the Regional or the 
S. T. A. should be able to alter the 
number of permits to be issued under 
S. 47 (3) of the Act at some stage: 
For instance, if the number had been 
fixed, say’ in 1971 at two; it should be 
able to raise it to seven in 1975, or 
conversely, it should be able to say 
that the number should be reduced, be- 
cause of changes in the traffic situation. 
I do not read S. 47 (3) as being so con- 
stant as to prevent the Regional Trans- 
port Authority from altering the num- 
ber of permits over a particular route 
once they have been. fixed forever. But 
the question remains, as the Supreme 
Court has pointed out, and I ‘here 
lace reliance on Hegde J’s observations 
in R. Obliswami Naidu v. Addl. State 
Transport Appellate Tribunal, Madras 
(1968) 3 SCR 730 : (AIR 1969 SC 1130), 
that this change should not occur when 
the application for stage carriage per- 
mit is. actually under consideration. The 
‘position, therefore, is that if there is 
a S. T. A. which wants to act under 
S. 47 (3) of the Act, it must fix the 
number of permits to be granted over a 
_ particular route, and after that the ap- 
plications should be decided in the light 
of that fixation. This is the normal 
position. JI do not know if this holds 
true even if there is an appeal and a 
remand thereafter. Therefore, there is 
a possibility in my view that the number 
can be altered once the matter-has been 
disposed of in the first instance by the 
R.T. A 


- ticular person. 
cannot 


A.LR. 


There can be cases in which a mala 
fide order is passed under Section 47 (3) 
merely to defeat the claim of a parti- 


cular person, or there may ‘be a case in 
which a number of permits has been in- : ` 


creased -merely tọ accommodate a par- 
If this is the case here, . 
I would have no hesitation in striking. 
down the resolution of 186th.. July, 1974. © 
Unfortunately, the resolution is se 
widely worded as to cover the whole of 
Delhi and all future mini bus permits 
throughout the territory. This being a 
matter of such general application and 
of such wide importance, it is difficult 
to think that the resolution was passed 
only to defeat the petitioner. That is 


why I have been inclined to consider it 


as a resolution under 5S. 47 (3), because 
of its wide amplitude, hence the case 
appears to be distinguishable from the 
normal line of cases where the number 
of the permits has been altered to de- 
feat some one or to accommodate an- 
other in an oblique manner. 

9. At this stage, I have been given 
the opportunity to look at the actual 
agenda before the S. T. A. at the time 
the resolution was passed and find that 
the only item was the consideration of 
the petitioner’s application (after re- 
mand). There was no general item 
under S. 47 (3). Hence, I must come to 
the conclusion that the resolution though 
widely worded was not passed under 
S.-47 (3) but when the matter was under 
consideration under S. 57. This means 
that the law laid down by. the Supreme 
Court is fully applicable in this case. 
The impugned resolution is,’ therefore, 
ultra vires if considered as passed under} 
5. 47 (3) of the Motor Vehicles Act, 1939. 

10. Even if the order is not vald ` 
under S. 47 (3), it can still be passed 
under §. 57 (7). That section merely 
provides that when the R. T. A. refuses 
an application, it should give the appli- 


.Cant in. writing his reasons for the re-. 


fusal. As the Supreme Court has held; .- 
that the number of permits cannot be `- 
altered, it would follow that this order 
could not be passed under S. 47 (3). 
11. The next question is: Can this 
order be passed under S. 57 (7)? For this 
purpose, it is necessary to recall that 
5. 47 has two parts; both of which have 
to be considered under S. 48.° The pro- 
cedure roughly is that an application for 
a State Carriage Permit has to be made 
under S. 46 containing the particulars 
stated in that Section. This application 
has then to be considered by the R: T. A. 
under S. 47 (1). If S. 47 (3) has to be 
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applied, then the R. T. A. must first- ‘fix 
the number of permits and- then consi- 
jer the application under S. 47 (1). 
Then, there is S. 48, which states. on 
subject to the provisions of 5. 47, 

R. T. A. may on an application . finde 
ander S. 47. grant a Stage . Carriage 
Permit in accordance with the applica- 
tion, etc., or refuse to grant such a 
permit. The substantive Section, there- 
fore, is S. 48. The proceedural Section 
is S.°57 which gives the procedure for 
applying for and granting permits 
generally. Therefore, when the S. T. A. 
considered ‘the petitioner’s application, 
it had to look, 
conditions for granting a permit 
satisfied. At this stage, it could also 
refuse the application for reasons that 
it deemed fit. The reasons actually 
given have now to be examined. If they 
are valid in this case, the order can be 
upheld. 


12. It is stated in the resolution that 
the application is being disallowed be- 
cause it is a matter of observation that 
a mini bus should not be used in the 
national interest as diesel fuel consump- 


were 


tion for running a mini bus was more . 


than for a full bus. Thus, the conclu- 
sion of the Authority was that it was 
more: expensive to use a mini bus than 
a full bus. To my mind, this can be an 
important consideration for the grant of 
a permit to a ‘bigger bus as opposed to 
a mini bus. The applicant had applied 
for a mini bus. The applicant must have 
thought that the extra expenditure in- 
eurred does not make any difference. It 
is also clear that applications for permits 
had been invited only for a mini bus. 
The learned counsel for the petitioner 
submits that he is willing to run a full 


bus on the same permit if the Court so 


orders, and there isnoobjection to this. 
It would, therefore, appear that the peti- 
tioner’s application- had been rejected 
for reasons recorded jin the resolution, 
but the reasons are not really material 
for this purpose. The question of ex- 
pense of running the bus is a considera- 
tion of the operator, and must also have 
been there initially when it was decided 
under S. 47 (3) that there should be 
two permits for this route for mini 
buses. It is possible that there was some 
change in circumstances between 1971 
and 1974 which may have a bearing on 
the fact that minj buses which were pro- 
per in 1971 were not proper in 1974. 
Those facts have not been mentioned in 
the resolution, 


at S. 47 to see if the 
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13. On this material, I have to hold 
that the R,.T..A. has not considered the 
matter properly and the order is not a 
sound one. On the other hand, it may 
be that something more was intended to 
be said, which I am not able to ap- 
preciate. It is also contended by learn- 
ed counsel that a number of transporters 
are-- using- mini buses on different routes 
even after the resolution was passed, 


.generally in conjunction with the Delhi - 


Transport Corporation.: Generally these 
permits are granted to the Delhi Trans- 
port Corporation and then used by dif- 
ferent operators on payment of charges 
to the Corporation. This matter is not 
material for consideration, but it is pos- 
sible that there may be- some facts 
which are not very clear. and speci- 
ally as a number of years . have in- 
tervened since the application was 
moved in -1971 and the resolution 
was passed in 1974 and presently 
it is 1977. To grant the petitioner 
a permit at this stage in accordance with 
the legal rights that he had in 1971, 
in my view, creates a situation that this 
Court would be deciding a question on 
which it has no material at all. There- 
fore, though the petitioner was undoub- 
tedly entitled to get the permit. in 1971, 
I think that the S. T. A. must reconsi- 
der the matter and, therefore, I would 
proceed to quash the resolution dated 16th 


‘July, 1974, and the appellate order dated 
- 6th Sept. 1975, rejecting the petitioner’s 


application. This brings me to the type 
of relief that should be granted. to the 
petitioner, 


14. As I have soia above, the peti- 
tioner is entitled to the grant of a per- 
mit in accordance with the original de- 
cision of the -State Transport Authority 
to grant two Stage Carriage Permits over 
the particular route involved in this case. 
Such a permit should have been granted 
in the first instance. As a long period 
has elapsed in between the invitation for 
applications and the decision 
Writ Petition, there is just a possibility 
that the situation has changed material- 
ly. As J have noticed, there are allega- 
tions in the petition and more especial- 
ly in the rejoinder affidavit that mini 
bus permits are being granted to others 
in spite of the decision recorded on 
16th July, 1974, that they would not be 
granted. Hence,.it is clearly apparent 
from these allegations that the resolu- 


tion dated 16th July, 1974, is not being 
acted upon by the Authority. The re- 
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joinder affidavit filed by the petitioner 
was followed by a further affidavit from 
the S. T. A. suggesting that the resolu- 
tion of 16th July, 1974, was being acted 
upon. This matter was also considered 
by Prithvi Raj J. when he passed an 
interlocutory order on 4th March, 1977, 
in these very proceedings. He also notic- 
ed that the resolution dated 16th July, 
1974 had been rendered nugatory as a 
number of other route permits had been 
granted to mini buses operating from 
the Delhi Junction, New Delhi Railway 
Station or the Inter State Bus Terminus. 
One of the statements made in the af- 
fidavit by the State that these are tem- 
porary permits, the answer of the peti- 
tioner is that these permits though issued 
on a temporary basis are invariably re- 
newed and thus, in practice become long- 
term permits. By the said order passed 
by Prithvi Raj J, the petitioner was 
granted a temporary permit. 


15, I cannot help noticing that if this 
was the situation at the time of the in- 
terlocutory order, it must still be true, 
Therefore, I have now two choices to 
make. J can either remand the case 
back for re-decision to the S. T. A. or 
I can grant the writ outright. On a 
_ consideration of the circumstances, parti- 
cularly the nature of the order passed on 
16th July, 1974. I think, I should grant 
the State Transport Authority an op- 
portunity of considering this matter. I 
would, therefore, remand the case to 
that Authority with certain directions. 
The Authority is debarred from varying 
the order passed under S. 47 (3) of the 
Act earlier in this case. I must take it 
for granted that two-mini bus permits 
have to be granted over this route. It 
can only now determine whether there 
is any reason for rejecting the petitioner’s 
application on any other ground, If 
there is no other ground, the permit 
must be granted. In order to enable this 
matter to be justly disposed of, I also 
give a direction that pending the deci- 
sion of the matter before the S. T. A. a 
temporary permit must be granted to 
the petitioner as granted by the inter- 
locutory order and that permit should 
be renewed till the matter is decided by 
the S. T. A. Tt is necessary to give this 
direction, because the petitioner has 
already suffered heavily by reason of 
his bus lying idle for several years 


unnecessarily; this is a loss which can- 
not be compensated in any other way. 
The petition ts allowed to this extent. In 
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the circumstances, I leave the parties to 
bear their own costs. 


Order accordingly. 
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Raghbir Singh and others, Appellants 
v. Budh Singh and others, Respondents. 

First Appeal No. 102 of 1974, D/- 11-8- 
1977.* 

Succession Act (39 of 1925), Ss. 82, 83, 
85, 87 — Wills — Construction — Rule 
of — Grant of absolute estate to widow 
—' Court, if could cut it down to a life 
estate. 

A was an old man having his wife B 
four sons C D E and F as well as two 
married daughters. A was not a lawyer. 
In his will A said that his wife B and 
his three sons C D and E were obedient 
and served him. But F was disobedient 
and was using filthy language against A 
and B. A was not satisfied with F. <A’s 
two daughters were leading a prosperous 
life and A had already given a lot to 
them. The testator (A) in the first half 
of the will gave an apparently absolute 
title to both movable and immovable 
property to his wife (B). Nonetheless in 
the second part of the will, the testator 
fave an absolute property to his three 
sons (C, D and E) with effect from the 
death of his wife (B). He did not give 
anything either to F or to his daughters. 
In suit for partition filed by F after A’s 
death, the question was the construction 
of the will 


Held that the will conferred an ab- 
solute estate on the widow only in res- 
pect of the movables. It conferred a life 
estate on the widow in respect of the 
immovable property. It also conferred 
an absolute right on C. D and E to the 
immovable property after the death of 
the widow. Under the circumstances, 
the Court could cut down an absolute 
estate to a life interest to give effect to 
the whole of the will and to respect the 
real intention of the testator. AIR 1976 
SC 794 and AIR 1931 PC 179, Followed: 
AIR 1935 PC 187, Explained. 

(Paras 16, 10) 

The central rule of construction of 
wills is that the intention of the testator 


*(From order of S. R. Goel, Addl. Dist. J., 
Delhi, D/- 10-1-1974). 
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should be carried’ out. With that central 
object in view, the different parts of the 


will should be construed harmoniously. | 


It is this reason which prevents the 
Court of construction from rejecting any 
part of the will as being a surplusage. 
For, the testator could not’ have intend- 
ed to make any bequest in the will as an 
exercise in futility. It is also this cen- 
tral rule which enables the Court of 
construction to read down the language 
of a part of the will if giving full effect 
to the general words of that part of the 
will would result in making the other 
part of the will defeasible. (Para 14) 

Anno: AIR Manual (3rd Edn.) (Vol 19), 


Succession Act, S. 82, N. 1, S. 83, N. I; - 


S. 85, N. 1 and S. 87, N. 1. 
Cases Referred: 


AIR 1976 SC 794 11 
AIR 1935 PC 187 13 
AIR 1931 PC 179 12 


- Raghubir Malhotra, for Petitioners; 
Daya Kishan with Maheshwar Dayal and 
Miss S. Bansal, for Respondent No. 1. 
JUDGMENT :— The decision of this 
appeal turns on the construction of a 
will made by a Hindu testator. One 
Chaudhary Zaharia Mall made this will 
on 23-3-1967. After his death, one of his 
sons, Budh Singh, fled a suit for parti- 
tion against the other sons and daugh- 
ters of the testator without disclosing the 
will and on the ground that the succes- 
sion to the property of late Zaharia Mali 
would be intestate. The suit was con- 
tested by the other three sons of the 
testator, the daughters remaining ex 
parte. The contesting sons set up the 
will and pointed out that Budh Singh had 
been excluded from succession to the 
testator by the said will The plaintiff 
Budh Singh filed a replication in which 
the factum and the validity of the will 
was denied, Alternatively, however, it 
was pleaded that even according to - the 
alleged will Budh Singh was entitled to 
1/6th share in the property. The par- 
ties did not adduce any evidence and the 
court first decided only the following 
' question of law, namely,— 
| “Whether the plaintiff is entitled to a 
| decree as claimed in the suit even if the 
| will is taken to be valid ?” 
2. The trial court construed the will 
| to mean that the whole of the property 
| Of the testator was first absolutely be- 
: queathed to the widow. After the death 
' of the widow, all the four sons and two 
‘daughters of the’ testator were legal 
lheirs of the widow under the Hindu Law 
land hence the plaintiff was entitled to 
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- Satisfied with his character. 
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1/6th share in the property: The bequest 
of the various items of immovable pro- - 
perty by the testator to his three sons, 
who were defendants I to 3 in the suit, 
did not take effect, according to the 
learned trial court, because an absolute 
estate was created in favour of the widaw 
and nothing was left thereafter for the 
testator to bequeath to the sons—defen- 
dants 1 to 3. A preliminary decree for 
partition was, therefore, passed. The 
present appeal is filed by the three sons 
of the testator while Budh Singh, - the 
4th son, is the. respondent. 


3. The will which comes up for’ con- 
struction is as follows :— l 

“J, Chaudhary Zaharia Mall alfas 
Ziaharia Singh, son of Chaudhary Chunni 
Singh, resident of House No. 4055, Gali 
Jaim Girls School Pahari Dheeraj, Delhi, 
do hereby declare as under :— 

T am an old man of 90 years. Life is 
transient. In spite of being old aged I 
enjoy my right senses and I can distin- 
guish between good and bad. I have got 
four sons, namely, Raghbir Singh, Budh 
Singh, Balbir Singh and Kishan Singh 
and two daughters, namely, Shanti and 
Manti. All are married and blessed with 
children. My wife Shrimati Bhaktawari 
daughter of Shri Nathu Ram is also 
alive.. She is quite obedient and renders 
every possible help to me. I am quite 
pleased with her. My sons Raghbir 


. Singh, Balbir Singh and Kishan Singh 


aforesaid, are also very obedient and 
serve me. However, my elder son Budh 
Singh is quite disobedient and I am not 
I am quite 
displeased with him. Hence I reduce 
this will into writing as under :— 

So long as I, the testator, am alive I 
Shall continue to be the absolute owner 
of my entire moveable and immovable 
property. After my death my wife Shri- 
mati Bakhtawari aforesaid, shall become 
the absolute owner of my entire move- 
able and immovable property. She will 
have the right to transfer the aforesaid 
Property in the manner she likes. No ` 
one shall have any objection thereto. My 
son Budh Singh aforesaid, and his child- 
ren, my daughters and their children 
shall have no concern with my moveable 
and immovable property. Besides, none 
of my heirs of legal representatives etc. 
shall have any concern with my pro- 
perty. After the death of my wife 
Bhakhtawari, my son Raghbir Singh 
aforesaid, shall become the absolute 
owner of the house bearing No. 4055 (new) 
and 2294 (old) purchased from Ram Saran 
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son of Meeda vide the sale deed regis- “be collected from the will that the testa- 


tered at serial No. 2878, book No. 1, 
volume No. 1162 at pages 34 to 37 on the 
99th Sept., 1919. This house is situate in 
Gali Jain Girls School, Phari Dhiraj, 
Delhi City. My son Balbir Singh aforesaid 
shall become the owner of House No, 
3902 (new) and 3107 (old), purchased 
from Ram Pershad son of Devi Singh 
vide the sale deed registered at No. 76, 
Book No. 1, volume No. 1618 at pp. 103 
to 106 on the 9th Jan., 1931. My son 
Kishan Singh shall become the absolute 
owner of the shop bearing No. 4054 (new) 
and 3260 (old) purchased from Dwarka 
Ram vide the sale deed registered at 
No. 2159, Book No. 1, Volume 1979 at 
pp. 87 to 90 on the 26th July 1954. In 
case any one raises any objection regard- 
ing the will executed by me that will 
have no force. In case any claimant 
comes forward, his claim shall be liable 
to be rejected. My daughters are lead- 
ing a prosperous life. Moreover, I have 
already given a lot to them. Hence, J 
` while enjoying right senses and intellect, 
without coercion or persuasion on the 
part of anybody else have reduced this 
will into writing of my own accord and 
free will so that it may serve as an au- 
thority and be of use in the time of need, 
My sons Raghbir Singh, Balbir Singh 
and Kishan Singh shall be liable to pay 
the enhanced rent of the land under- 
neath shop No. 3902 if the rent is en- 
hanced by Nazul, in equal shares. 
23-3-1967 


“Again: My son Budh Singh uses 
filthy languege against me and his 
mother, 

Executant : 
Thumb Impression of 
Zaharia Mall. ” 


4. The rules regarding the construc- 
tion of the wills are to be found firstly 
in the relevant provisions of the Indian 
Succession Act, 1925 (hereinafter refer- 


red to as the Act) and secondly in. the . 


relevant decisions of the Supreme Court. 
Section 57 of the Act applies those pro- 
visions of Part VI of the Act as are men- 
tioned in Sch. [II to Hindu wills. These 
provisions include Ss. 74 to 111 com- 
prised in Chap. VI of the Act which is 
entitled “Of the Construction of Wills’. 
The relevant rules bearing on the will 
before us are as follows :— 

S, 82. The meaning of any clause in a 
will is to be collected from the entire in- 
strument, and all its parts are to be con- 
strued with reference to each other. 

S. 83. General words may be under- 
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tor meant to use them in a restricted 
sense; and words may be understood in 
a wider sense than that which they usu- 
ally bear, where it may -be collected from - 
the other: words of the will that the 
testator meant to use them in such wider 
sense, 

S.'85. No part of a will shall be rejected 
as destitute of meaning if it is possible to 
put a reasonable construction upon it. 

S. 87. The intention of the testator shall 
not be set aside because it cannot take 
effect to the full extent, but effect is to 
be given to it as far as possible.” 

5. The main features of the will are 
as follows :— 

(1) This testator says that his wife and 
three sons, namely, Raghbir Singh, Bal- 
bir Singh and Kishan Singh are obedient 
and serve him. 

(2) But his sen Budh Singh is quite 
disobedient.and the testator is not satis- 
fied with him. The testator again says 
that his son Budh Singh used filthy 
language against his father and mother. 

(3) The daughters are leading a pro- 
sperous life. Morever, the testator has 
given quite a lot to them. 

(4) The testator in the first half of the 
will gives an apparently absolute title to 
both movable and immovable property to 
his wife. Nonetheless in the second part 
of the will, the testator gives an absolute 


property to his three sons with effect 
from the death of his wife. 


( He does not 
give anything either to Budh Singh or 
to his daughters. 


6. There are two possible ways tọ 
construe the will. One way, which was 
adopted by the trial Court, was to give 
effect to the first part of the will as con- 
ferring an absolute estate on the widow 
and regard the second part of the will 
bequeathing different properties to the 
three sons as invalid in view of the ab- 
solute estate conferred on the widow. An 
alternative construction of the will is to 
take the will as a whole and try to give 
effect to both the parts of the will and 
to avoid the necessity of treating any 
part of the will as a mere surplusage 
and to secure the validity and effective- 
ness of the will as a whole to read down 
the language of the first part of the will 
in which an apparently absolute estate 
has been given to the widow. 


7. The construction adopted by the 
trial court was contrary to the rules of 
construction embodied in Ss. 82, 83, 85 
and 87 of the Act reproduced above. On 
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suggested above would be in consonance: 


with the rules which should . guide’ the 
Court of construction according to these 
provisions of law. We’ would presently 
. show the effect of application of ‘ these 
rules to the will. - 


8. Firstly, S. 82 of the Act requires 
that the meaning of any clause in a will 
is to be collected from the entire instru- 
ment, and all its parts are to be construed 
with reference to each other. This pro- 
hibits us from considering the first part 
of the will alone whereby the testator 
purported to give an absolute estate to 
the widow.- On the other hand, the 
language in which such absolute estate 
was conferred by the testator on the 
widow has to be read. along with the 
other parts of the will so that the whole 
of the will has a bearing on the mean- 
ing of those words in which an ap- 
parently absolute estate is given to the 
widow. The testator has purported to 
give absolute estate not only to the widow 
but absolute estate in the immovable 
property after the death of the widow to 
the three sons (appellants herein) also. 
If the will is read as a whole, the inten- 
tion of the testator would appear to 


bequeath the movable and immovable 


properties first to the widow and after 
the death of the widow, to bequeath. the 
immovable property to the appellants, 


It may be asked how is it possible to 
read the second part of the will as being 
effective once absolute estate is confer- 
red on the widow by the first part there- 
ef? The answer to the question is pro- 
vided by S. 83 of the Act.: The general 
words conferring an absolute estate on 
the widow hhave.to be understood in a 
restricted sense if the will as a whole 
shows that the testator intended to use 
them in restricted sense. The testator 
was not a lawyer. He expressed himself 
as one would do without knowing what 
the relevant law was. He said that he 
wanted to give an absolute estate to the 
widow in the movable and immovable 
properties, but after her death, he also 
wanted to give absolute estate to the ap- 
pellants. Had he been a lawyer, he 
would have realised that after granting 
absolute estate to the widow, he lost the 
power of disposition which is to take 
effect after her death. For, the property 
of the widow would have to go to the 
heirs of the widow after her death and 
the succession to the property of . the 
widow would open on the death of the 
. widow. - >- 
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The will takes effect on the death of 
the testator and exhausts itself. The 
testator ‘cannot, therefore, provide for . 
what is to happen after the death of the 
widow. Had this law been explained to 
the testator, he would have said that the 
estate to be given to the widow should 
only be a life estate so that his intention 
to give the movable and immovable pro- 
perty first to the widow and the im- _ 
movable property after her death to the ` 
appellants would be duly carried out. It 
is the duty of the Court.of construction 
to give as much effect to the will as pos- 
sible under S. 87 of the Act. This duty 
would . be done by adopting the second 
construction but not by adopting the first 
one. Adoption of the first construction 
would also be contrary to S. 85 of the 
Act because it would result in the se~ 
cond part of the will being totally re- 
jected. On the contrary, reasonable con- 


- struction of the will would avoid the re- — 


jection of the second part.of the will and 
would give effect to ‘the intention of Tha 
testator asmuch as possible. 


9. The same rules of construcion 
have resulted from English decisions the 
substance of which is given in paras. 1499 
and 1611 of Vol 39 of Halsbury’s Lawa 
of England, Third Edition at pages 99¢ 
and 1080. Jt is emphasized there that 
“the will should be “so construed that 
every word should have effect”. It is 
further stated that “the rule is not 
adhered to where its application would 
defeat the intention of the testator as 
collected from the context of the whole 
will”, In the present case, it is only 
when every word of the will is given 
effect to that the intention of the testator 
is collected from the context of the whole 
will, If only the first part conferring 
absolute estate on the widow is allowed 
to defeat the second part of the will, then 
such a construction would be contrary to 
thesé canons which require that “every 
word should have effect’ and that the 
intention should be. “collected from the 
context of the whole will”, 


10. The point which weighed with the 
trial Court was that as a matter of law 
the widow had been given an absolute 
estate and, therefore, he”had no power 
to cut down the said absolute estate. He 
could, therefore, not hold that anything’ 
was left to pass to the appellants after 
the death of the widow. The learned 
Judge, however, ignored that the Court 


‘of construction thas in numerous cases to 


cut down an absolute estate to a life 
interest to give effect to the whole of the 
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will and to respect the real intention of 
the testator. The rule expressed in 
.. Halsbury’s Laws of. England i is as fol- 
lows :— : 


“An interest apparently in fee simple 
in real estate,.or-an interest in personal 
estate, may. be made subject to de- 
feasance, or may, on the context of the 
whole will, be cut down to a life inte- 
, rest. 73 , 

11. The results of numerous Supreme 
Court decisions have recently been sum- 
marised.in Navneet Lal v. Gokul (AIR 
1976 SC 794) in the form of propositions. 
The following two propositions, inter 
alia, are (at p. 797)-— 

"(1) The court must, accept, if possible, 


‘guch: construction as would give to every. 


` expression ‘some. effect rather than that 
which would render any of the expres- 
sions inoperative. XX XX xx 
Where apparently conflicting dispositions 
can be reconciled by giving full effect to 
every word used in a document, such a 
construction should be accepted instead 
of a construction which would have the 
effect of cutting down the clear meaning 
of the words used by the testator. 
' (2) To the extent that it is legally pos- 
sible, effect should be given to every dis- 
position contained in the will unless the 
law prevents effect being given to it. 

XX xx XX XX 
If the first interest created is valid the 
subsequent interest cannot take effect 
but a Court of construction will proceed 
to the farthest extent to avoid re- 
pugnancy, so that effect could be given 
as far as possible to every testamentary 
intention contained in the will.” . 

12. The decisions: relied upon by the 
learned trial -Court are ‘distinguishable. 
In- Saraju Bala Debi v. Jyotirmoyee Debi 
- (AIR 1931 PC 179 at p. 182, Col 1), it was 
recognised that— 


' “A Hindu, no doubt, may give property ` 


by way of executory gift upon an event 
which is to happen, if at all, immediately 
on the close of a life in being and in 
favour of a person born at the date of the 
gift; and such a gift over might be a suff- 
cient indication -that only a life estate to 
the first taker was intended. XX xx 


xx xx. That, however, is not the 
case here” 


In the case before us, the bequest to the 
‚widow, though apparently made in ab- 
solute terms, is followed by a gift over 
to the appellants after the widow’s death. 
Since the ventator has said that not only 
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tend to make any real distinction between 
the two. The testator -was an old man 
of 90. The widow must haye been very 
old. The widow was not expected to 
live long.’ The testator knew that during 
the short span of life left to her, . the 
widow was. not likely to alienate the pro- 
perty given to her. 

The testator could not, therefore in- 
tend that there was any need for the 
widow to alienate the estate. Had he so 
intended, he would not have. given the 
immovable property by a gift over to the 
appellants. The object of apparently 
giving full rights to the widow during 
her lifetime is obvious. He wanted the 


` appellants to respect their mother so long 


aš she lived. Such respect would be 
commanded if the sons knew that during 
her lifetime they would not be entitled 
to. interfere with the property. Hf the 
sons had been given such rights of inter- 
ference or even obvious reversion ex- 
pressly stated after her death, the posi- 
tion of the widow would have liked. (sic). 
Taking these circumstances into account, 


-the apparently absolute estate has to be 


read down to mean a life estate in favour 
of the widow. A-A : 

13.. In Rameshwar Bakhsh Singh: v. 
Balraj Kaur (AIR 1935 PC 187) the situa- 
tion. was exactly the opposite to the 
situation in the present case to which the 
second part of S. 88 of the Act as dis- 
tinguished from the first part thereof 
was applicable. What was needed there 
to give effect to the intention of the 
testator was not to read down the. ab- 
solute estate given to the family but 
rather to give the full effect to the words | 
conferring the absolute estate. Thereby 
the intention of the testator to exclude 
his collaterals from claiming the proa- 
perty after the death of the widow would 
be carried out. For, these collaterals of 
the testator would not be the heirs of 
the widow. For that purpose, the widow 
had to be an absolute owner as the testa- 
tor desired to exclude’ these colleterals 
from succession. On the contrary, in the 
present case, the desire of the testator 
was to exclude the plaintiff-respondent 
Budh Singh from getting any of his pro- 
perties. This intention of the testator 
would be carried out if the estate given 
to the widow is construed to be a life 
estate. 

The intention of the testator wodd be 
defeated if the estate given to the widow 
is construed to be her absolute estate. 
For, after the death of the widow if the 
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along with appellants. The testator. want- 
ed to avoid this result. The will cannot, 
therefore, be so construed as was done 
by. the trial court because such a’ con- 
struction would be directly’ contrary to 
‘the intention of the testator. The testator 
also excluded his two daughters from the 
benefit of the will after stating that they 
were leading a prosperous life and he 
had already given a lot to them. If the 
first part of the will is given effect to as 
conferring an absolute’ estate on the 
widow and the second part of the will is 
defeated as being repugnant to the first 
part, the daughters who were excluded 
by the testator from getting any part of 
his estate, would also become entitled to 
share in the estate as being heirs of the 
widow under the Hindu law after the 
widow's death. Such a result would also 
be contrary to the intention of the testa- 
tor. 

14. The central rule of construction of 
wills is that the intention of the testator 
should be carried out. With that central 
object in view, the different parts of the 
will should be construed harmoniously. 
It is this reason which prevents the Court 
of construction from rejecting any part 
of the will as being a surplusage. For, 
the testator could not have intended to 
make any bequest in the will as an exer- 
cise in futility. It is also this central 
rule which enables the Court of con- 
struction to read down the language of a 
part of the will if giving full effect to the 
general words of that part of the. will 
would result in making the other part 
of the will defeasible. Ample authority 
bas been given above to explain why the 


apparently wide language conferring an | 


absolute estate on the widow in the pre- 
sent case has to be read in a restricted 
sense to prevent the second part of the 
will from being defeated and to prevent 
Budh Singh and the daughters of the 
testator from becoming eligible to share 
in the estate of the testator. 


18. There is one more reason why the 
construction of the will suggested above 
is to be supported. The apparently ab- 
solute estate conferred on the widow by 
the testator can be related to the 
movables which were bequeathed by him 
absolutely. For, no bequest of these 
movables is made in favour of the ap- 
pellants after the death of the widow. 
On the other hand, the same language 
may justifiably be read in its restricted 
sense in respect of immovable property 
because the second part of the will gives 
the immovable property to the appellants 
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after the death of the widow. In this 
way, the words conferring an absolute | 
estate on the widow. were not entirely 
without application, The only modifica- 
tion done in construing them is to ‘apply 
those words with full force to the mov- 
ables but in -restricted sense to the im- 
moveble property. If the testator were 
more careful, he would have dealt with 
the movables and the immovable pro- 
perty separately. But merely because he ’ 
dealt with them together in respect of 
the widow, the Court of construction is 
not prevented from dealing with them 
separately with a view to give effect to 
the whole of the will and to all the re- 
citals contained in the will and to carry 


‘out all the wishes of the testator as. eX- 


pressed in the will. 


16. For the above » _ reasons, we hold 
that the will conferred an absolute estate 
on the widow only in respect of the 
movables. It conferred a life estate on 
the widow in respect of the immovable 
property. It also conferred an absolute 
right on the appellants to the immovable 
property after the death of the widow. 
Since this construction is contrary to. the’. 
ene adopted by the trial court, the judg- 
ment and decree of the trial court are 
set aside. We; however, find that the 
trial court has assumed that the will was 
properly executed and attested. This as- 
sumption was made only to try the ques- 
tion of law relating to the construction 
of the will The plaintiff has- not, how- 
ever, admitted the execution and attesta- 
tion and the validity of the will. This 
issue is still to be framed and decided by 
the trial court. 


Since the decision of the trial court 
was based on a preliminary issue and the 
said decision has been set aside, the case 
is remanded to the trial court for the 
framing of the issue regarding the ex- 
ecution, attestation and the validity of 
the will and deciding the same. The 
construction of the will has, however, 
been done by us and is not to be attempt- 
ed again by the trial court. After de- 
ciding the- issue regarding the execution, 
attestation and validity of the will, the 


. suit will be disposed of by the trial court 


in the light of the decision given by us 
in this appeal. We order the costs of this 
appeal to be costs fn the cause. The 
parties are directed to appear before the ` 
ee eee ae . 
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.AVADH BEHARI ROHATGI, J. 


Mohan Lal Goela and others, Plaintiffs 
‘vy.’ Siri Krishan and others, Defendants. 

Suit No. 532 of 1972, D/- 8-8-1977. 

(A) Civil P. C. (5 of 1908), O. 1, R. 9 — 
Non-joinder — Suit for possession by 
co-owner landlord against heirs of statu- 
tory tenant — Suit cannot be thrown out 
on account of non-impleading ef other 
co-owners. 


A co-owner.is as much an owner of 
the property as any sole owner. Under 
the general law, in a suit between land- 
lord and tenant, the question of title to 
the leased property is irrelevant. The 
suit cannot be thrown out on account of 
non-impleading of other co-owners as 
such. The absence of other co-owners 
-on record does not disentitle co-owner 
landlord from suing. AIR 1976 SC 2335 
and AIR 1977 SC 1599, Rel. on. 

(Paras 14, 16) 

Anno: AIR Comm. C. P. C, (8th Edn.), 
O. 1, R. 9, N. 5. 

(B) Civil P. C. (5 of 1908), O. 1, R. 9 — 
Non-joinder — Plea that. suit js bad for 
- non-joinder of other plaintiffs — Plea 

should be raised at earliest opportunity. 

l (Para 15) 

Anno: AIR Comm. C. P. C. (8th Edn.), 
O. 1, R. 9. N. 5. 

(C) T. F. Act (4 of 1882), Ss. 166, 111 (4) 
and 113 — Valid notice of termination 
Served on tenant — Tenancy will in- 
evitably be determined on its determina- 


tion under S. 111 (4) — Notice will not - 


be exhausted by dismissal of eviction peti- 
tion’ filed on its basis — Parties can 
nullify its operation by mutual consent. 
AIR 1868 SC 471 (474), ReL on; AIR 1976 
All 321, Dissented from. 
(Paras 23, 36, 33) 

Anno: AIR Comm. T. P. Act (4th Edn.), 
S. 106, N. 39; S. 111, N. 23: S. 113, N. 3. 

(D) T. E. Act (4 of 1882}, S. 113 — 
Landlord accepting amounts equivalent to 
rent from statutory tenant — New 
tenancy, if created — Onus — (Evidence 
Act (1872), Ss. 101-104). 


Mere acceptance of amounts equivalent 
to rent by a landlord from a tenant in 
possession after a lease had been dete 
mined by a notice to quit and who enjoys 
_ Statutory immunity from eviction þe- 
cause of the Rent Act cannot be regard- 
ed as evidence of a new agreement of 
tenancy. If the tenant asserts that the 
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landlord accepted the rent not as statu- 
tory tenant but only as legal rent indi- 
cating his assent to the tenants con- 
tinuing in possession, it is for the tenant 
to establish it. AIR 1972 SC 819, Rel. on. ` 
(Para 40) 

Amo: AIR Comi T. P. Act (4th Edn.), 
S. 113, N. 3; 3 AIR Manual, Evidence Act, 
Ss. 101-104, N. 70. ; 
~ (Œ) Delhi Rent Control Act (1958), S. 2 
(as amended by Act 18 of 1976) — 
“Tenant” — Meaning — Object and effect 
of amendment — Nature of right confer- 
red by it — Concept of statutory tenant. 
The Amending Act is retrospective in 
operation. The object of amendment is 
to widen the definition of “tenant”. It 
confers a right on certain persons men- 
tioned in Expln. I to continue in posses- 
Sion after the termination of the tenancy 
of the tenant. During his lifetime the 


tenant cannot be evicted on ground that . 


his tenancy has been terminated. The 
Rent Act protects him. He can be evicted 
if he is in breach of statutory conditions. 
in S. 14 of the Rent Act. The amend- 
ment extends protection to heirs and 
successors. But it is a restricted protec- 
tion. -There are several limitations on 
the right conferred. by the amendment. 
The successor has a merely personal 
right of occupation. 
(Paras 48, 50, 51, 660). 
The statutory tenant has no estate or 
property as tenant at all. After the ter- - 
mination of contractual tenancy, the sta- 
tutory tenant has only a personal right 
to continue in possession till evicted in 
accordance with provisions of Rent Act. 
The incident of a statutory tenancy is 
that the statutory tenant has only a per- 
sonal right or privilege. It is nothing 
more than a status of irremovability con- 
ferred by the statute.- Statutory tenancy 
does not vest in the heirs unless the sta- 
tute confers the right to pass it on to 
heirs. The incident of the contractual 
tenancy on the other hand is that the 
tenant retains an interest in the premises 
and not merely a personal right of oc-. 
cupation. The Contractual tenancy vests 
in the heirs on death of the tenant. AIR 
1965 SC 414 (422); AIR 1968 SC 471; AIR 
1972 SC 2526, Rel. on. 
i (Paras 74, 75, 76) 
By enacting the Amendment Act the 
legislature has expressed its will in an 
unequivocal manner. The intention of 
the legislature is to be gathered by 
placing the statutory tenant of a residen-. 
tial premises.in juxtaposition to the sta- 
tutory tenant of a commercial premises. 
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The legislature has conferred a right. to 
continue in possession on certain. heirs of 
the former; while it has not conferred 
any such right on the heirs of the latter. 
In residential premises ‘the. statutory 
tenancy has a limited transmissibility; in 
commercial premises it has: none whatso- 
ever. The legislature has left no doubt 
about this. AIR 1976 SC 2229, Distin- 
guished, 

The statutory tenant of commercial 
premises has no estate or interest in the 
remises occupied by him, ‘but only a 
personal right to remain in occupation 
which is incapable of being transferred 
er assigned. AIR 1965 SC 414, Rel. on. 

i l (Para 81) 

(F) Delhi Rent Control Act (1958), S. 2 
(as amended by Amending Act 18 of 1976) 
— “Tenant” — Definition of — Statutory 
protection 
premises and perhaps, ‘to residential-cum- 
commercial premises —- Does not apply 
to business premises, 1977 Ren CR 217, 
(Delhi), Rel. on. (Paras 60,°61, 66, 69) 

(G) Constitution of India, Art. 141 — 
Precedents — Supreme Court not bound 
by its previous decisions —- A larger 
bench can overrule previous decisions if 
it finds them wrong or unjust, 

(Para 76) 

Anno: AIR Comm. Const. (2nd Edn), 
Art. 141, N. 5. 

(H) Interpretation of Statutes — Gene- 
ral purpose and policy of statute — To be 
gathered by reading it as a whole in the 
light of circumstances which existed when 
it was passed or of the mischief which it 
must have intended to remedy. 

(Para 80) 

(M) Civil P. C. (5 of 1908), O. 7, R. 7 — 
Subsequent eveńts — Court has power to 
take notice of them and mould relief ac- 
cording to changed circumstancés. AIR 
1941 FC 5, AIR 1975 SC 1409, Rel. on. 

(Para 83) 

Anno: AIR Comm, C. P.:C, (8th Edn.), 

O. 7, R. 7, N. 4. 


(J) Delhi Rent Control Act (1958), Sec- 
tions 50 and 14 — Jurisdiction of Civil 
Court when barred. 


On failure of landlord to establish 
grounds of eviction, the Rent Controller 
dismissed eviction petition. During pend- 
ency of appeal, the tenant died and ap- 
peal was withdrawn. Landlord filed 
civil suit for possession on different cause 
of action, namely, that possession of heirs 


of deceased tenant was unauthorised and — 


unlawful. Held that. the Civil Court was 


*- “(Para 78)> 


confined only to residential 
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competent to entertain the suit. AIR sickle 
Delhi 171. (FB), Explained. 

(Paras 93, 94, 95) 

(K) Delhi Rent Control Act (1958), ‘Ss. 8 .- 

— Service of notice of increase’ of rent 


„under S. 8 on tenant — Not necessary for 


landlord to: resort to Rent Controller be- 
fore he could lawfully claim increased 


rent, AIR 1973 Delhi 227, Distinguished. 


(Para 98) 

(L) Limitation Act (36 of 1963), S. 14 — 
Exclusion of time — Court of Commer- 
cial Sub-Judge, after finding that’ value 
of property as determined, exceeded - its 


| pecuniary jurisdiction, returned plaint for 


presentation to proper court — Plaint 
presented in proper court — Held that 
plaintiff was prosecuting suit with . due 
diligence and in good faith and that the 
time during which suit was being prose- 
cuted in the court below should be ex- 
cluded. (Para 102) 
(Ml) Slum Areas a Piano and 
oa Act (1956), S. 19 — Applicabi- 
lity — Suit based on independent title 
against defendants whose possession was 
alleged to be unauthorised and unlawful 
— Section 19 not applicable — Permis- 
sion of competent authority not required. 
` (Para 104) 
Anno: 3 AIR Manual, Slum Areas 
(I and C) Act, S. 19, N. 1. 


Cases Referred: Chronological Paras 


AIR 1977 SC 1599 16 
1977 RCR 217 (Delhi) 69 
AIR 1976 SC 2229 71, 72, 76, 77, 
. i 78, 79, 80, 82 

AIR 1976 SC 2335 : (1976) 4 SCC 184 
; ne l 16 
AIR 1976 All 321 : 1976 Ren CR 213 25 
AIR 1975 SC 1409 83 
AIR 1974 All 193 27 
AIR 1974 Delhi 171 (FB) 87, 91 
AIR 1973 Delhi 265 (FB) 88 

AIR 1973 Delhi 227 : 1973 Ren CR 29 
98 
AIR 1972-SC 819 40 
AIR 1972 SC 2526 ' 75, 76 
ATR 1968 SC 471 28, 75, 76 


AIR 1965 SC 414 74, 75; 76, 77, 81 


(1959) SCR 122 (US) 78 
AIR 1958 Punj 263 : (1958) 60 Pun LR 297 
l = 67 

AIR 1941 FC 5 83 
(1923) 93 LJ -KB 203 : 130 LT 593, Keeves 
v. Dean i 88 


H. K. L. Sabharwal and Y. K. Sabhar- 
wal, for Pleintiff: R. K. Makhija and 
Rishikesh, for Defendants. , a 

ORDER :— One Shiv Pershad Gupta - 
was the tenant of shop No. 285 (old) 625 
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fo 632. (new) in Chandni Chowk, Delhi at 
a monthly rent of Rs. 270/-. He died on 
July 30, 1968 leaving behind him a widow, 
two sons and. two daughters. | 

. & The Jandlord Mohan Lal Goela on 
Nov. 2, 1968 brought a suit for possession 
and mesne profits in the Court of the 
Commercial Sub-Judge against Anchibai 
the widow of Shiv Pershad Gupta, his 
two sons Sri Kishan and Shiv Shankar 
and his two daughters. While the suit 
was: pending in the Court of the Com- 
mercial Sub-Judge Anchi Bai died on 
Sept. 15, 1974 (sic). The plaint was 
amended, Her mame was deleted from 
the array of parties. The suit continued 
against the sons and daughters of Shiv 
Pershad the original temant. 

3. The defendants: raised the objection 
regarding the valuation of the suit. 
Finally the parties agreed that the valua- 
tion of the property be fixed at Rupees 
51,000/-. The court accordingly made an 
order fixing Rs. 51,000/- as the valuation 
of the suit for purposes of court-fee and 
jurisdiction, This was beyond the pecu- 
niary jurisdiction of that court. On Dec. 
11, 1972, the court returned the plaint. 
On. that. very date the plaint was refiled 
in. this. Court. 

4. The plaintiff Goela has instituted 
the suit on the allegation that Shiv Per- 
` shad Gupta the husband of Anchi Bai 
and the father of the above-mentioned 
four children was the tenant and his 
tenancy was determined by a notice of 
termination dated March 17, 1964. It is 
said .that thereupon Shiv. Pershad be- 
came a statutory tenant. 


5. Here I may usefully refer to an 
earlier proceeding which figures pro- 
minently in this litigation. After service 
of notice of termination of tenancy an 
eviction petition was filed on Aug. 22, 
1964 by the landlord against Shiv Per- 
shad Gupta before the Rent Controller. 
That petition was founded on two 
grounds: (1) non-payment of rent and 
(2) sub-letting of premises. The Addi- 
fional Controller’ by his order dated 
March 12, 1968 dismissed the petition. 
Rent was paid. .Therefore, that ground 
. did not survive. Sub-letting was held not 
' proved. 


6. Against the order dismissing the 
petition the landlord went in appeal to 
the Rent Control Tribunal On May 7, 
1968 the appeal was filed. As it hap- 
pened the tenant Shiv Pershad died on 
July 30, -1968. The landlord therefore 
withdrew the appeal on Sept. 12, 1968. 
His counsel made a statement before the 
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Tribunal that as nothing devolved on 
heirs of the tenant he would like to 
withdraw the appeal. The appeal was 
accordingly dismissed as withdrawn. 

7. On Nov. 2, 1968, the present suit 
for possession and mesne profits was 
brought, as I have said. The plaintiffs 
case in the plaint is that Shiv Pershad 
Gupta was his tenant, that his tenancy 
was terminated by a notice to quit, that 
as. Shiv Pershad became a statutory 
tenant his heirs have no right to remain 
in possession of the premises. It is said 
that the defendants’ possession being un- 
authorised the landlord is entitled to a - 
decree for possession and mesne profits, 
This in substance is the claim. 

8. The defendants contest the suit on 
a variety of grounds. The principal de- 
fence is that the defendants being the 


heirs of Shiv Pershad Gupta have in- 


herited the tenancy and are entitled to 
continue as tenants. Other defences have 
also been raised. The defendants’ de- 
fence is reflected in the following issues 
framed on Aug. 20, 1975. 


1. Whether the plaint is properly 
valued for purposes of court-fee and 
jurisdiction ? 

2. Can the defendants challenge the 
valuation in view of the agreed valuation 
fixed by the Court of Commercial Sub- 
Judge, Delhi? . 

3. Had the tenancy of Shri Shiv Per- 
shad Gupta been terminated, if so, its 
effect ? 

4. Was Smt. Anchi Bai tenant of the 
plaintiff ? 

5. Is the plea of the defendants covered 
by issue No. 4 barred by principles of 
res judicata ? 

6. Was any tenancy -created by the 
plaintiff in favour of the defendants after 
the death of Shri Shiv Pershad Gupta? 

7. At what rate is the plaintiff entitled 
to recover rent/mesne profits and for 
what period ? 

8. Is the plaintiff entitled to the con- 
donation/exclusion of the period 2-11- 
1968 to 11-12-1972 in computing the 
period of limitation ? 


9. What is-the effect of the property 
being in slum area on the present suit ?. 
10. Relief. 


9. Issues 1 and 2: These two issues 
need not detain us. In the Court of the 
Commercial Sub-Judge the valuation 
question was raised. It was settled by 
agreement. The defendants and their 
counsel made a statement (P-7) agree- 
ing to Rs. 51,000/- as the value of the 
shop. To this the plaintiff Goela agreed. 
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the purpose of determining the valuation 
consequently made his report’ (P-8) on 
the basis of the agreement. On Sept. 18, 
1971, the Court made an order (P-9) 
fixing Rs. 51,000/- -as the valuation of the 
suit. The Subordinate Judge directed 
the plaintiff to make up the. court-fee 
which the plaintiff did. The defendants 
objected to this procedure. They came 
in revision to this Court. In revision 
the defendants contended that the Court 
had no jurisdiction to make an order for 
payment of the court-fee. P. 8. Safeer J. 
decided. that the proper course was to 
return the plaint. On Dec. 11, 1972, the 
plaint was returned, and it was refiled in 
this Court. 

10. I do not think the objection to the 
valuation of the suit is any longer open 
to the defendants. The plaintiff had 
orginally valued the suit at Rs. 3,726/- for 
the relief of possession. The defendants 
objected to it. Both the parties agreed 
that the correct valuation will be Rupees 
51,000/-, The Court adopted it and pass- 
ed an order, The defendants cannot 
challenge an order to which they had 
agreed, though it was passed by the 
Court of the Commercial Sub-Judge and 
not this Court. But that in my opinion 
will not make any difference. I told 
that the question of valuation is con- 
cluded. The defendants can no longer 
object to the valuation of the suit. ; 

11. Issues I and 2 are therefore de- 
cided against the defendants. E 

12. QUESTION OF CO-OWNERSHIP: 
This question is not put in issues as it 
was raised at a late stage. Counsel ad- 
dressed arguments as I allowed it to be 
Taised, 

13. During the pendency of the suit in 
this Court. the defendants made an :ap- 


plication on Jan. 21, 1977 (IA 293 of 1977) _ 


raising .an objection to the plaintiff 
Mohan Lal Goela’s right to file the suit 
as a sole plaintiff. The objection is that 
in the suit originally instituted on Nov. 
2, 1968, the plaintiff claims himself to be 
the sole owner of the property. Accord- 
ing to the defendants Goela’s wife and 
his three sons are ‘also co-owners of the 
suit property. It is said that the plain- 
tiff is not the. sole owner but only an 
owner to the extent of 1/5th share. The 


plaintiff admits that with effect from- 


March 18, 1969 he, his wife and three 
sons have been shown as co-owners, each 
having 1/5th share and that he made 
statement to this effect before the In- 
come-tax and. Municipal authorities. The 
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plaintiff contended that as a co-owner he 


‘ig entitled to file-the suit: He also moved 
an application for leave to amend the 


plaint. I allowed the plaintiff to amend 
the plaint. The wife of Goela and ‘his 
three sons have now been jcined.as the 
plaintiffs to the suit. They have adopt- 


ed all the proceedings taken by Mohan... 
Lal Goela as there is no dispute inter se, 
‘between the parties regarding this pro- 


perty. 


14. The defendants’ cantention is that 
the joinder of the plaintiffs is not bona 
fide and that the suit is mot imaintain- 
able. On Nov. 2, 1968, when the suit was 
filed the plaintiff Mohan Lal Goela was 
the sole plaintiff. Now it is contended 
that he could not -bring the suit alone. 
Assuming that he is a co-owner of the 
property, as is now the admitted case, ` 
Mohan Lal Goela in my opinion had a 
right to bring the suit in his own name 
and was entitled to continue it without,. 
impleading his wife and sons. A co-owner 
is as much an owner of the property as 
any sole owner of the property is. 
Jurisprudentially it is not correct to say 
that a co-owner of a property is mot its 
owner. He owns every part of the com- 
posite property along with others and it 
cannot be said that he is only a part 
owner or a fractional owner of the pro- 
perty. The position will only change 
when partition takes place. It is there- 
fore not possible to accept the submis- 


_ Sion that the plaintiff Mohan Lal Goela 


who is admittedly the landlord and the 
co-owner of the premises is not the 
owner of the premises. It is not meses- 
sary to establish that the plaintiff is the 
only owner of the property as long as 
he is a co-owner of the property being 
at the same time the acknowledged tand- 
lord of the tenant. 


15. The defendants’ contention cannot 
be accepted. Firstly, the plea pertains to 
the domain of the frame of the suit as if 
the suit is. bad for non-joinder of the 
other plaintiffs. Such a plea should have 
been raised for whatever it is worth at 
the earliest opportunity. It was not 
done. It was raised on Jan. 27, 1977 by 
means of an application. It. was. said’. 
that the plaintiff has partitioned the pro- 
perty and that the plaintiff was not the 
sole owner of the property. In his reply 
the plaintiff Mohan Lal admitted that 
before the Income-tax Officer he had 
made a statement that his wife and three 
sons had interest in the property besides 
himself. © But he denied that there was 


‘any partition or that any partition deed 
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was executed: On March 2, 1977, the 
plaintiff Mohan ’Lal Goela made an ap- 
plication. under O. 1,_R. 10, Civil P. C. 
_that He maybe allowed to join his wife 
and three.sons. I allowed this applica- 
tion on. April 25, 1977. The plaintiff has 
amended his plaint. The defendants have 
filed their fresh written statement to the 
amended plaint. 


16. Secondly, the relation between the 
parties: being that of landlord and tenant, 
only the landlord could terminate the 
tenaney and institute the suit for evic- 
tion. Shiv Pershad the tenant could not 
have denied that the landlord had no 
title to the premises at the commence- 
ment of the tenancy (See S. 116 of the 
Evidence Act). Under the general law 
in’ a suit between landlord and tenant 
the question of title to the leased pro- 
perty is irrelevant. The suit cannot be 
. [thrown out on account of non-implead- 
-ling of other co-owners as such. There is 
no dispute that the plaintiff is the land- 
ord. The defendants acknowledged this 
position. It was only on Jan. 21, 1977 
that they pleaded that besides the plain- 
tiff, his wife and sons also had interest 
in the property. The plea that one co- 
owner cannot sue for eviction even if 
the other co-owners have no objection is 
entirely without force. Mohan Lal Goela 
was admittedly the landlord of the pre- 
mises. Shiv Pershad Gupta was admit- 
tedly his tenant till his (Shiv Pershad’s) 
tenancy was terminated. Mohan Lal 
Goela was therefore entitled to institute 
the proceedings. The absence of other 
co-owners on record did not disentitle 
Mohan Lal Goela from suing. That this 
is the position in law has now been 
established beyond doubt by the two de- 
cisions of the Supreme Court: See Sri 
‘Ram Pasricha v. Jagannath, (1976) 4 SCC 
184 : (AIR 1976 SC 2335) and Smt Kanta 
Goel v. B. P. Pathak, AIR 1977 SC 1599. 


17. Counsel for the defendants refer- 
red me to a number of authorities in sup- 
port of his submission that the suit by 
Mohan Lal Goela was not competent. I 
need not notice those authorities as the 
legal position has now been established 
beyond doubt by the two recent decisions 
“of the Supreme Court to which I have 
made a reference. In any event now 
that the wife and sons have been im- 
pleaded, the objection does not survive. I 
would therefore hold that the present 
suit is properly constituted, 

18. Issues 4 and 5: The defendants 
claim that Anchi Bai was a tenant of 
the plaintiff Mohan Lal Goela. But in 
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the course of arguments, Mr. R. K. 
Makhija, learned counsel for the defen- 
dants, did not press these issues. Anchi 
Bai’s claim was abandoned. Apart from 
this Anchi Bai’s claim cannot be pressed 
in view of judgment of the Commercial 
Sub-Judge dated April 29, 1955 (P-3). In 
a suit instituted on June 4, 1954 Anchi 


-Bai claimed that she was the tenant in 


the premises. The claim was rejected by 
the Court. The suit was dismissed. The 
judgment dated April 29, 1955 will ope- 
rate as res judicata. I would therefore 
decide these Issues 4 and 5 against the 
defendants. . 

19. Issues 3 and 6: These are the cen- 
tral issues in the case. The first ques- 
tion is: Was the tenancy of Shiv Pershad 
Gupta terminated? If so how and to 
what effect ? 


20. The tenancy in question was 
created in 1948. The rent note (P-18) 
dated December 18, 1948 executed by 
Shiv Pershad Gupta in favour of Mohan 
Lal Goela establishes it. On Sept. 4, 
1959, Mohan Lal Goela served a notice of 
increase of rent (P-19). The receipt of 
this notice, though it is denied in the 
pleadings, clearly stands acknowledged 
as the defendants in their list of reliance 
dated Feb. 14, 1974 themselves rely on 
the “letter dated 4-9-1959 for increase of 
rent from Mohan Lal Goela and Mohd. 
Yakub to Shiv Pershad of S. S. Gupta 
and Co..” This figures at item No. 15 in 
the list. Mohd, Yakub was the co-owner 
of the property and later on his interest 
in the property was purchased by Mohan 
Lal Goela. As a result of the notice the 
rent of the shop was increased from 
Rs. 270/- per month to Rs. 310.50 paise 
per month. 


21. On March 17, 1964, Mohan Lal 
Goela through his counsel Shri H. S. 
Tyagi, Advocate served a notice to quit 
(P-12) on Shiv Pershad. By this notice 
the tenant’s tenancy was determined. 
Shri H. S. Tyagi has appeared in the wit- 
ness box to prove the notice. That this 
notice was served on the tenant Shiv Per- 
shad is not open to doubt as his counsel 
Shri D. N. Raizada Advocate sent a 
reply to the noticeQén April 24, 1964 
(P-13). Shri Day ‘Narain Raizada has 
appeared in the * .tness box. He admit-. 
ted that reply “.-13) was sent by him. 
He was also a counsel in the ejectment 
suit instituted on Aug. 22, 1964 by Mohan 
Lal Goela against Shiv Pershad. The 
written statement was signed by Mr. 
Raizadg and his clients Shiv Pershad 
Gupta and Smt. Anchi Bai. P-5 is the 
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certified copy of the reply to the eject- 
ment application dated November 19, 
1964. 

22, The notice of termination of 
tenancy is dated March 17, 1964. It is 
addressed to Shiv Pershad Gupta. It 
says that Shiv Pershad Gupta is a tenant 
under Mohan Lal Goela and Mohd. Yakub 
On a monthly rent.of Rs. 270/- per month, 
that the tenancy commenced on ist of 
every calendar month and ends on the 
last date of that month. It further says 
that Mohan Lal Goela has purchased 
1/3rd share of Mohd. Yakub on Aug. 24, 
1961 and consequently Mohan Lal Goela 
was the landlord and entitled to recover 
the entire amount of rent. It also refers 
to the notice of increase of rent dated 
Sept. 4, 1959. Then a claim for rent is 
made. At. the end it is said: 


“Your tenancy is therefore terminated 
and you are called upon to vacate the 
premises on 30-4-1964.” 

23. The notice gives clear 30 days to 
the tenant to vacate the premises. It 
expires with the end of the month of 
tenancy. It is a valid notice. It complies 
with the requirement of S. 106 of the 
T. P. Act. Its service on the tenant was 
duly proved. The tenancy stood deter- 
mined on the service of the notice in the 
manner provided by S. 111 (h) of the 
T. P. Act. This meant the determina- 
tion of the tenant’s contractual interest. 
He became a statutory tenant. Till his 
death Shiv Pershad enjoyed the statu- 
tory protection. 


24. In reply dated April 24, 
(P-13) sent by Shri D. N. Raizada, Advo- 
cate it was not disputed that Shiv Per- 
Shad Gupta was the sole proprietor of 
S. S. Gupta and Co. and tenancy was 
from month to month according to the 
English calendar. 


25. Now the only objection raised to 
the validity of the notice is that this 
notice has exhausted itself as ejectment 
proceedings were brought on its basis 
before the Rent Controller on Aug. 22, 
1964. Counsel says that this notice 
having been availed of once by the land- 
lord it cannot be the basis of fresh pro- 
ceedings in the present suit. It will be 
recalled that the Additional Rent Con- 
troller dismissed the ejectment petition 
on March 12, 1968. It is urged that the 
eviction case against Shiv Pershad Gupta 
having been dismissed by the Rent Con- 
troller the notice under S. 106 of the 
T. P. Act was exhausted and that a fresh 
suit requires a fresh notice. In this con~ 
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nection. I was referred to Makhanlal : Vv. 
Mst. Chandrawati, 1976 Ren CR 213 : 
(AIR 1976 All 321) Per Gopinath J. In 
that case the learned Judge observed (at 
p. 322 of AIR): 

"The suit against Behari Lal having 
been dismissed by this court a notice 


under S, 106 of the T. P. Act ceased to. 


have effect; see Halsbury’s Laws of Eng- 
land, Third Edition, Volume 23. page 410, 
where the law has been stated thus: 


If a landlord’s application for posses- 
Sion fails, his notice determining ‘the 
tenancy ceased to have effect.” 

26. It was argued in that case that 
the earlier suit against Behari Lal for 
ejectment instituted after serving a notice 
terminating his tenancy having failed 
no fresh suit against the defendants 
could be filed without terminating their 
tenancy afresh. The learned Judge ac- 
cepted this contention. He said (at p. 322 
of AIR): 

“I find force in this contention. The 
suit against Behari Lal having been dis- 
missed by the Court the notice under 


S. 106 of the T. P. Act ceased to have © 


effect.” 


27. The learned Judge relied upon 
Shakir Hussain v. Siraj Beg, AIR 1974 
All 193 in support of this view. 


28. I respectfully dissent from- this 
view. Once a valid notice is served it is 
never exhausted. No law says that a 
notice is exhausted if the proceedings end 
in failure, The tenancy once determined 
is determined for ever. The landlord 
and the tenant may come together again 
and may by. agreement, express or im- 
plied continue the relationship of land- 
lord and tenant. 


ed is in my opinion unknown to the law 
of India as laid down in the T. P. Act. 
As Shah J. in Calcutta Credit Corpora- 
tion v. Happy Homes Ltd., AIR 1968 SC 
471 at p. 474 said: 


“Once a notice is served determining 
the tenancy or showing an intention to 
quit on the expiry of the period of the 
notice the tenancy is at an end, unless 
with the consent of the other party to 
whom the notice is given the tenancy is 
agreed to. be treated as subsisting.’ 

29. Section 113 of the T. P. Act con- 
templates waiver of the notice by any 
act on the part of the person giving it, 
if such an act shows an intention to treat 
the lease as subsisting and the other 
party gives his consent—express or im- 
plied—therefor, 


That is another thing. ` 
but the doctrine that a notice is exhaust- 
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30. Once a valid notice is given, the 
tenancy will inevitably be determined 
upon its expiration.- The parties can 
waive the notice. The party to whom 
notice is given is entitled to insist upon 
it and it cannot be withdrawn without 
the consent of both. The consent of the 
parties makes a new agreement. The 
parties can nullify the operation of the 
notice as to quitting, by agreeing upon 
a new tenancy, whether on the terms of 
the former or not, to commence from 
the time of its expiration. 

31. The proposition enunciated in 
Halsbury’s Law of England is based on 
the statute law of that country. The 
statute law of England says that if land- 
lord’s application for possession fails his 
notice determining tenancy ceases to have 
effect, The foot-note (f) at page 410 
refers to the Landlord and Tenant Act 
(1954), S. 14 (8). In Halsbury’s Statutes 
of England (3rd Edn.), Vol 18 this Act is 
reprinted at page 726. The relevant pro- 
vision is as follows :—~ 

“Tf before the expiration of the said 
period the lendlord has made an applica- 
tion under the last foregoing section, but 
the result of the application, at the time 
when it is finally disposed of is that no 
order is made the SaR notice shali 
cease to have effect.. 


32, Therefore, the MORET laid 


down in Halsbury’s Laws of England. 


(3rd) Ed., VoL 23, p. 410 is inapplicable 
to India unless we have a similar statu- 
tory provision. If there is one thing cer- 
tain in Indian law it is this, the notice is 
not exhausted. 

33. I would therefore hold that. the 
notice dated March 17, 1974 validly ter- 
minated the tenancy of Shiv Pershad 
Gupta and the notice was not exhausted 
by reason of the fact that earlier evic- 
tion petition was dismissed, 

34. The defendants also plead an 
agreement with Mohan Lal Goela and 
say that he agreed to accept them as 
his tenants. The defendants have pro- 
duced one Basant Kumar in support of 
the settlement. Basant Kumar D. W. 1 
has deposed that his shop is situated 
next to the shop of S. S. Gupta and Co. 
and in his presence there was a settle- 
ment. His words are: 

“There was a talk between Mohan Lal 
Goela and Shiv Shankar and his elder 
brother sometime in the end of 1968 re- 
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Rs. 350/- per month. All the four er five 
of us sat together and decided that the 
rent should be increased to Rs. 310/- per 
month. Some payment was also made 
through cheque. The cheque was given 
to Mohan Lal Goela by Shiv Shankar”. 


35. I am not prepared to place any 
reliance on the testimony of this ‘witness. 
He is also a tenant under Mohan Lal 
Goela and proceedings against him have 
been filed by the landlord and are pend- 
ing before the competent authority (slum) 
this is not denied. In his cross exami- 
nation the witness admitted that tne de- 
fendants did not obtain any receipt from 
Mohan Lal Goela for the rent paid to 
him. ‘The defendant Shiv Shankar has 
also deposed about the settlement. He 
said that he agreed to pay Mohan Lal 
Goela at the rate of Rs. 310/- with effect 
from August 1, 1968. In his evidence the 
stated : l 


“I paid rent to the plaintiff up to 31st 
October 1968 at the above rates. I had 
issued him a cheque drawn on National 
and Grindlays Bank Ltd. That was a 
payee’s aecount cheque, I had ‘handed 
over that cheque to the plaintiff. I came 
to know from the bank .officials that the 
plaintiff had deposited that cheque in ‘his 
account in the bank. The amount of 
that cheque was debited to my account 
in the Bank. I meyer withdrew ‘that 
amount from the bank. Nor any reverse 
entry was made im respect of that 
amount. No request régarding making a 
reverse entry in respect of that amount 


‘was made to my bankers.” 


36. The settlement is sought to ‘be 
proved with the help of a cheque for 
Rs. 2,010/- dated Qct. 10, 1968. This 
cheque was depasited in the account of 
Mohan Lal Goela in the Union Bank of 
India on Nov, 8, 1968. The money was 
credited to his account on Nov. 9, 1968. 
When Goela came to know of this che- 
que he wrote to his bankers on Nov. 2, 
1970 that this cheque thas been deposited 
in his account without his consent. The 
Plaintiff Goela in his statement has 
denied that there was any talk regard- 
ing settlement between him and the de- 
fendants in the presence of Basant Kumar. 
He also denies the receipt of Rs. 2,018 
from Shiv Shankar. 


37. What appears tọ -me is that the 
defendants deposited the cheque in the 
account o roela in the 
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Writing to the bank. He refused to ac- 
eept the cheque. There was correspond- 
ence. The entry was leter on reversed 
by the Bank. 


38. I cannot accept the theory of 
settlement. for the simple reason that 
from. 1954 litigation has been going on 
between the parties and therefore there 
was no question of the recognition of the 
defendants as his tenants. Anchi Bai 
filed suit in 1954. In 1964 Goela launched 
eviction proceedings against Shiv Per- 
shad. before the Rent Controller. These 
came to an end in 1968. The landlord 
wanted to fight to the bitter end. In the 
Tribunal he declared. that he will have 
his remedy elsewhere. Then he opened 
another front.. 


39. On the stender evidence of a 
solitary witness Basant Kumar it is diffi- 
cult to accept that a settlement took 
place. The plea of settlement is bogus. 
On October 10 it is alleged that there 
was. a settlemént. The cheque for Rupees 
2,010/- is also dated Oct. 10, 1968. It 
appears to have been deposited in the 


Union Bank om Nov. 8, 1968 Merely de- 


positing the cheque is not a recognition 
of a subsisting terancy. What is im- 
portant fo note is that there is no writ- 
ing to prove the settlement. .No receipt 
was obtained. The entry in Goela’s ac- 
count was ultimately reversed. This 
shows that the story of settlement is 
spurious. 


40. Mere acceptance of amounts equi- 
valent to rent by a landlord from a 
tenant in possession after a lease had 
‘been determined by a notice to quit and 
who enjoys statutory immunity from 
eviction because of the Rent Act cannot 
be regarded as evidence of a new agree- 
ment of tenancy. If the temant asserts 
that the landlord accepted. the rent not 
‘as statutory tenant but only as legal rent 
indicating his assent to the tenant’s con- 
tinuing in. possession, it is for the tenant 
to. establish it; See: Bhawan}i Lakhamshf 
Iv. Himatlal Jamnadas, AIR 1972 SC 819. 
On the facts of this case the defendants 
have failed. to establish that the lendlord 
assented to the creation of a new ten- 
ancy.. 

41. New I turn to the central question 
involved im the case. The chief issue is: 
Do the heirs of the tenant Shiv Pershad 
Gupta inherit the tenancy rights in law? 

4%. The Delhi Rent Control Act (59 of 
1958) was passed in 1958. In 1976 it was 
amended. The. Parliament passed the 
Delhi Rent Control (Amendment) Act; 








Mohan Lal 'v. Siri Krishan (Rohatgi J.) 


. [Prs. 37-47] Delhi 99 


1976 which ` received the assent of the 
President on Feb. 9,. 1976... The State- 
ment of Objects and Reasons says :— 

"There had been a persistent demand 
for amendments to the Act of 1958 with 
a view to conferring a right-of.tenancy . 
On certain heirs/successors ‘of.‘a,.deceased 
statutory tenant so that they’ may.”.be 
protected from eviction by the landlords”. 

43. As the Parliament was not in ses- 
sion the Delhi Rent Control (Amend- 
ment) Ordinance, 1975 was promulgated 
on December 1, 1975. On Feb. 9, 1976 
the Delhi Rent Control (Amendment) Act, 
1976 (Act 18 of 1976) replaced the 
Ordinance. 

44. Section 2 of the Principal Act de- 
fined a tenant. The Amending Act 
broadened the scope of the definition so 
as to include the following persons within 
the definition of tenant. 

(a) spouse, 

(b) son or daughter, or where there 
are both son and daughter, both of them, 

(c) parents, 

(d) daughter-in-law, being the widow of 
his pre-deceased son as had been ordi- 
narily living in the premises with the 
tenant as a member or members of his s 
family up to the date of his death. 

45. The amending S. 2 is a long sec- 
tion. It has three explanations; Expla- 
nation I regulates the order of succes- 
sion. Explanation II deals with the case 
of a successor not financially dependent 
on the deceased person at the time of 
his death. Such a successor is given the 
Tight to continue in possession for a 
limited period of one year after the ter- 
rmination of the tenancy. 

46.° Then comes Explanation TII. This 
explanation is rather important. It con- 


fers right on.the enumerated successor 
to continue in possession after the termi- 


nation of the tenancy. 

47. The explanations show that the 
right of a successor to continue in pos- 
session after the termination of the 
tenancy is severely limited. It lays 
down, 

“(1}) A successor of the same category 
can continue in possession if the right of 
a member of his class to continue in pos- 
session after the termination of the 
tenancy is extinguished. For example if 
on his death, the son’s right to continue 
in possession is extinguished the daugh- 
ter can succeed. Both of them are of 
the “same category”. 

(2) If there is no other successor of the 
same category the right to continue in 
possession is extinguished and does not 
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pass on to any other successor. specified 
in any lower category. 

. (3) The right of every successor men- 
tioned in Explanation I, to continue in 
possession is personal and, on the death 
- of the successor, does not devolve on his 
heirs.” 


-48. The object of the amendment is 
to widen the definition of tenant. It con- 
fers a right on certain persons mention- 
ed in Explanation I to continue in pos- 
session after the termination of the 
tenancy of the tenant. 


49. It comes to this. A tenant includes 
a person continuing in possession after 
the termination of his tenancy. Though 
his tenancy is terminated in one of the 
modes mentioned in S. 111 of the T. P. 
Act the Act of 1958 confers protection 
to him. During the lifetime he cannot be 
evicted on the ground that his tenancy 
has been terminated. The Rent Act pro- 
tects him. He can be evicted if he is in 
breach -of the statutory conditions enu- 
merated in S. 14. 


50. On his death the right of the 
tenant to continue in possession after the 
termination of the tenancy comes to an 
Jend. The right was personal and did not 
devolve on his heirs. This is what is 
understood by the. term statutory 
tenancy. This meant that on the death 
of the tenant his heirs had to vacate. 
‘This worked hardship. There was a cry, 
loud and clear, for changing the law. 
The Act of 1958 was amended “with a 
view to conferring a right of tenancy on 
certain heirs/successors of deceased sta- 
tutory tenant so that they may be pro- 
tected from eviction by landlords’. This 
is the avowed object of the amendment. 

51. The amendment extends the pro- 
tection to heirs and successors. But it is 
a restricted protection. It is not un- 
limited. There are several limitations on 
the right conferred by the amendment. 


52. Firstly the heir must not be 
financially independent. Jf e.g. he was 
not financially dependent on the de- 
ceased tenant he has a right to continue 
in possession only for a limited period 
of one year. 

53. Secondly only these four classes 
of heirs (a) the surviving spouse, (b) son 
or daughter, (c) parents and (d) widowed 
daughter-in-law of a predeceased son 
have been conferred the right to con- 
tinue in possession. 

54. Thirdly in the order of succession 
spouse succeeds to the exclusion of son 
or daughter, Son and daughter will ex- 
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clude the parents. The parents. will ex- 
clude the daughter-in-law. The first 
category excludes the second and so on. 

55. Fourthly if there are two succes- 
sors of the same category and one of 
them was financially independent and 
the other was financially dependent on 
the deceased then the one financially in- 
dependent will enjoy the right to con- 
tinue in possession for one year but the 
financially dependent one will enjoy the 
right to continue in possession for his 
lifetime provided he belongs to the 
“same category” to which the financially 
independent successor belonged. Take 
for instance son and a daughter. The son, 
if financially independent, will enjoy the 
right for one year. But the daughter if 
financially dependent will have the right 
to continue in possession for her life. 

56. Fifthly the successor the surviving - 
spouse, son, daughter, parents, daughter- 
in-law should “ordinarily live in the pre- 
mises with the deceased person as a 
member of his family up ta the day of 
his death” in order to be entitled to right 
to continue in possession. 


57. Sixthly if no successor of a cate- 
gory has enjoyed the right and there is 
no other successor of the same category 
the right to continue in possession comes 
to an end and does not pass on to the 
successor in the lower category. 


58. Seventhly, the right of a successor 
is personal to him and does not extend 
beyond the lifetime of the successor. It 
does not devolve on his heirs. 


59. Eighthly the Amending Act is re- 
trospective in operation. The draftsman 
of the Act has chosen to achieve its re- 
trospective effect by the use of the word 
“deem”. It is a well known drafting 
tool that he has used. He has made it 
plain by express language in one of the 
key definitions in the Act. 

' 60. The Act provides for limited - 
heritability. It is in a limited sense that 
the right to tenancy is conferred on cer- 
tain successors of a deceased statutory 
tenant. It is not quite correct to call itl 
“a right to tenancy” as the Statement o 

Objects and Reasons describes it. It is no 
more than “the right to continue in pos- 
session after the termination of the 
tenancy”, to use the words of the statute, 
The. “successor” is not a tenant in the 
sense that he has an estate. He tas a 
merely ‘personal right of occupation. ` 

61. Now an important question of- 
law arises. Does this definition of tenant 
apply only to residential premises or to 


-both residential or non-residential? It 


` ~ 


~ 


.Take a case. 
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appears to me that this definition’ applies 
only to residential premises or perhaps 
to residential-cum-commercial The re- 
ason is two-fold. Firstly it lays down 
that the specified successor in order to 
qualify to be entitled to the right to con- 
tinue in possession must be such, . 

“as had been ordinarily living in the 
premises with such person as a member 
or members of his family up to the date 
of his death . 


62. The e ‘in the premises” are 
quite expressive. They are clearly sug- 
gestive of the intent of the legislature 
viz. to confer a right to continue to live 
in the premises. Similarly the words 
“ordinarily living’ are a clear pointer. 
Of commercial premises it cannot be pre- 
dicated that one had been “ordinarily 
living in the premises” with the deceased 
tenant as “a member of his family.” The 
two expressions (1) “living, in the pre- 
mises” and (2) as a “member of the 
{tenant’s) family” give us a clear indica- 
tion of the legislative intendment. 


63. The same expression “ordinarily 
live in the premises as a member of the 
family of the deceased person up to the 
date of his death” 
Cls. (c) and (d) of Explanation I. This 
reinforces the conclusion I have come to. 


64. My second reason for this con- 
clusion is that what the Amending Act 
seeks to confer is a mere right to con- 
tinue in possession after the termination 
of the tenancy. But to continue in pos- 
session of what? It is “the right to con- 
tinue in possession” of those very pre- 
mises where the specified successor was 
living with the deceased tenant as a 
member of his family up to the date of 
his death. The argument that “the right 
to continue in possession” extends to an- 
other and different premises in absurd. 
The son was ordinarily 
living with the father (the tenant) of the 
premises as a member of his family up to 
the date of his death. The son has a 
right to continue in possession if he satis- 
fies the conditions of the Explanations. 
But he cannot claim that the tenancy of 
the commercial premises of his father 
also devolves on him. 


65. Suppose the son was not finan- 


: Cially dependent on the deceased father. 
‘In that case his right to continue in pos- 
session is for a limited period of one’ 


year. This clearly refers to the residen- 
tial premises. It cannot conceivably 


‘refer to the non-residential premises. 


The proposition that the son will have a 
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right ‘to continue in possession for one 
year in the commercial premises is re- 
ductio ad absurdum. This demonstrates 
that such a position is impossible to 


“maintain when: carried to a logical con~ 


clusion. 


66. In order to protect the members 
of the family residing with a tenant, 
the provision of Section 2 of the Act 
were amended. The amended provi- 
sion lays down the manner of de- 
volution of statutory tenancy. On the 
death of the statutory tenant it devolves 
on the enumerated members of the 
fenant’s family as had been “Ordinarily 
living in the premises with such person 
as a member or members of his family 
up to the date of his death’. This re- 
quirement clearly has reference to the 
premises which were occupied by the 
tenant and in which the member of the 
tenant’s family was residing with the 
tenant “up to the date of his death”, Sec- 
tion 2 cannot possibly apply to the case 
of premises which were used by the 
tenant as business premises and of which 
it cannot be predicated that the member 
of the tenant’s family was residing with 
the tenant up to the date of his death. 
Why should the legislature prescribe 
the requirement that the member should 
be residing with the tenant at the time 
of his death if the Legislature wanted to 
protect the member of a tenant’s family 
In respect of a business premises ? There 
is no nexus between the requirement of 
the residence of the tenant’s family with 
the tenant at the- time of his death and 
creation of a statutory tenancy in res- 
pect of business premises in favour of 
such member, 


67. The legislature is not prepared to 
go the whole hog. It passed the Amend- 
ment Act In 1976. The concept of statu- 
tory tenancy was administered by the 
Courts in what may be called as chemi- 
cally pure state for nearly two decades. 
Ever since the decision of Mehr Singh J. 
in Nihal Chand v. Shiv Narain, (1958) 60 
Pun LR 297 : (AIR 1958 Puni 263) the 
doctrine was applied with unmitigated 
rigour. 

$8. After 18 years the legislature has 
introduced a. measure of reform. But it 
is a half-hearted measure. It is a half 
way house, a house made of “very un- 
sufficient statutory straw” to use a phrase 
of Scrutton L. J. (Keeves v. Dean, (1923) 
93 LJ KB 203 (207)). Rating the residen- 
tial accommodation higher than the place 


. .of business in the order of priorities the 


legislature has refused to take the tenant 
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of Commercial premises under its pro- 
tective wings. Such in effect is the re- 
sult of the amendment, 


69. To sum up; the extension of sta- 
tutory protection is confined to residen- 
tial premises and, perhaps, to residential- 
cum-commercial premises but does not 
jenure to the benefit of a tenant of a com- 
imercial premises. On a plain reading of 
the .amended section this appears to me 
ithe proper interpretation. H. L. Anand, J. 
Ihas also taken this view (See Smt. Gulab 
iv. Ram Kishan Dass, 1977 Ren CR 217 
(Delhi). 

70. The amending Act confers a pro- 
tected status on specified heirs. The 
‘State by statute has imposed, restrictions 
on landlords who wish to terminate 







tenancies as it has imposed restrictions | 


-on the termination of contracts of em- 
ployment. 

71. Strong reliance was placed by ‘the 
defendants’ counsel on Damadj Lal v. 
Paras Ram, AIR 1976 SC 2229. It is of 
the highest importance that Damadi Lal’s 
ease should be examined to see what. law 
dt lays down. There the lendlords de- 


' termined the tenancy of their tenants _ 


and thereafter filed a suit for eviction 
under S. 12 (1) (a) and (f) of the Madhya 
Pradesh Acca ion Control Act 
1961 on the ground of non-payment of 
rent and bene fide requirement. 
trial Court dismissed the suit. On appeal 
the suit was decreed. The tenants ap- 
pealed to the High Court. During the 
pendency of the second appeal both the 
tenants died and their legal representa- 
tives were brought on the record. The 
High Court allowed the appeal setting 
aside the.-decree of the lower appellate 
Court and restoring thet of the trial 
Court dismissing the sult. The landlords 
appealed to the Supreme Court. On their 
behalf it was argued that both the 
tenants were statutory tenants and on 
their death the right to prosecute the ap- 
peal did not survive to the legal repre- 
sentatives. The Supreme Court rejected 
this contention and held that the statu- 
tory tenant under S. 2 (i) of the M. P. 
Act “retains an interest in the premises 
and not merely a personal right of oc- 
cupation.”’ 


72. This decision must be read as con- 
fined to the M. P. Act. It cannot be ex- 
tended to -other statutes. If the setting 
and framework of an Act clearly indi- 
cate a contrary intention, the reasoning 
of Damadi Lal's case (AIR 1976 SC 2229) 
will not apply. Their Lordships were at 
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pains to point out that in each case the- 
relevant statute has to be examined and 
it has to be seen “what his (statutory 
tenant’s) rights are under the statute” 
(p. 2234). The provisions of an Act may 
convey a “contrary intention” (p. 2235). ` 
Referring to the notion of statutory 
tenancy as understood in ‘the English 
Rent Act the Court warned: 

“In our opinion it has to be deeartaine 
ed how far these notions are reconcilable 
with the provisions of the statute under 
Consideration in any particular case”, 

(p. 2233). 

73. Dealmg with the M. P. Act, the 
Ar in question before it, the Court 
8 

“It is therefore necessary to examine 
the provisions of the Madhya Pradesh 
Accommodation Control Act, 1961 to find 
out whether the respondent’s predecessor- 
in~interest retained inheritable interest 
in the disputed premises even after the 


‘termination of their tenancy” (p. 2235). 


74, The concept of .a statutory tenant 
is now well understood, Time and again 
it has been said that the statutory tenant 
hes no estate or property as tenant at 
all, but has a merely personal right to r 
tain possession of the property. The Su-, 
preme Court in Anand Nivas Pvt. Ltd. v. 
Anandji Kalyanjis Pedhi, AIR 1965 SC 
414 at p. 422, observed as follows :— 

“A person remaining in.occupation of 
the premises let to him after the deter- 
mination of or expiry of the period of 
the tenancy is commonly though in law 
not accurately, called “a statutory 
tenant”. Such a person is not a tenant 
at all. He has no estate or interest in 
the premises occupied by him. He has 
merely the protection of the statute in 
that he cannot be turned out so long as 
he pays the standard rent and permitted 
increases, if any, and performs the other 
Condition of the tenancy. His right to 
remain in possession after the. determi- 
nation of the contractual tenancy is per- 
sonal: it is not capable of being trans- 
ferred or assigned and devolves on his 
death only in the manner provided by 
the statute.” 

And again at p. 426: 

“A statutory tenant has no interest in 
the premises occupied by him and he has 
no estate to assign or transfer 
A statutory tenant is as we have already 


eee 32 $al 


- observed, a person who on determination 


of his contractual right, is permitted to 
remain in occupation so long.as he ob- 
serves and performs the conditions of 
his tenancy and pays the standard rent 


1978 


and permitted increases. His personal 
right of occupation is incapable of being 
transferred or assigned, and he having 
no interest in the property. there is no 
estate on which sub-letting may operate.” 


75. Anand Nivas (AIR 1965 SC 414) 
was followed in Calcutta Credit Corpo- 
ration v. Happy Homes Ltd, (AIR 1968 
SC 471) and J. C. Chatterjee v. Sri. Kishan 
Tondon, AIR 1972 SC 2526. Palekar J. 
in J. C. Chatterjee’s case (supra) said (at 
p. 2528): 


“It is now settled that after the termi- 
nation of the contractual tenancy the 
statutory tenant has only a personal 
right to continue in possession ‘till evicted 
in accordance with the provisions of the 
Act.” 


76. In Demadi Lal (ATR 1976 SC 2229) 
their Lordships referred to their. own 
previous decisions in Anand Nivas (AIR 
1965 SC 414) and J. C. Chatterjee (AIR 
1972 SC 2526). These decisions have not 
been overruled. Anand Nivas was a de- 
cision of three Judges. -So was Calcutta 
Credit Corporation (AIR 1968 SC 471). 
So is Damadi LaL The Supreme Court 
is not bound by its previous decisions. 
This is now clearly established. It can 
overrule its previous decisions if it finds 
them wrong or unjust. A larger bench can 
always do that. The Supreme Court has 
not reversed Anand Nivas and J. C. 
Chatterjee. Following those two. cases I 
would hold that the incident of a statu- 
tory tenancy is that the statutory tenant 
has only a personal right or privilege. It 
is nothing -more than a status of ir- 
removability conferred by the statute. 
Statutory tenancy does not vest in the 
heirs unless the statute confers the right 
to pass it on to heirs. The incident of 
the contractual tenancy on the other 
hand jis that the tenant retains an inte- 
rest in the premises and not merely a 
personal right of occupation. The con- 
tractual tenancy vests in the heirs on 
death of the tenant. I am, therefore, of 
the view that Anand Nivas and J. C. 
Chatterjee are good law and binding on 
us, Following Anand Nivas case I would 
hold that Shiv Pershad Gupta was a sta- 
tutory tenant and on his death the rights 
in the tenancy did not devolve on his 
sons or daughters. So long as he was 
alive he was protected by the statute. 


77. Anand Nivas (AIR 1965 SC 414) 
considered the Bombay Rent Act, 1947 as 
amended in 1959..J. C. Chatterjee’s case 
(ATR, 1972 SC 2526) was concerned with 
the’ Rajasthan Premises (Control of Rent 
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and Eviction) Act, 1950. The. statute 
considered in Damadi Lal (AIR 1976 SC 
2229) (supra) was M. P. Act, 1961. Here 
we are concerned with the Delhi. Rent 
Control Act, 1958 as amended in 1976. 
78 As was observed in a. leading 
Canadian case “there is always a perspec- 
tive within which a statute is intended to 
operate” (Roncarelli v. Duplessis (1959) 
SCR 122, 140. (US) per Rand J.). The rea- 


‘soning of Damadi. Lal’s case (AIR 1976 SC 


2229) cannot be applied to the Delhi Rent 











contrary intention. The legislature in 
the Amendment Act has: made the: statu- 
tory tenancy heritable to a Jimited ex- 
tent. This is so in relation te residential. 
premises. The limited heritability has 
not been extended te commercial pre- 
mises. There the original concept: or 


a ras to: tenancy on. certain aes, 
cessors of a deceased: statutory tenant 

that they may be protected from evictio 
by landlords” in cases of residential pr 
mises but was not prepared to do th 
same thing for the tenants of: commer: 
cial premises. Why? It is not for 
Court to answer. The legislature in i 
wisdom was prepared to go only that far 
and no further. The statute is the will 
of the Legislature, 


to the statutory tenant of a commercial 
The _legislature has conferred 


the latter. 


has. none whatsoever. The legislature has 
left us. in no doubt about this. 


79. The concept of statutory tenancy 
means different things. in different. sta- 
tutes. A statutory tenant is e hybrid 
creature, It is a new animal in the legal 
bestiary. Not. unjustly has the statutory 
tenancy been called “monstrum horren- 
dum” (See Damadilal’s. ease. (Supra) AIR | 
1976 SC 2229 p: 2234). It has been. 
described as a “Gurisprudential curio- - 

sity” and the statutory tenant himself 
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has been described as “an anomalous 
legal entity” (Meggary-Rent Act - 10th 
Edition p. 199). The modern tendency of 
trying to legislate in detail for every- 
thing results in Acts of unbelievable 
complexity. The latest example is the 
Rent Control Amendment Act of 1976. 

80. This then is my conclusion. The 
reasoning of Damadi Lal’s case (AIR 1976 
SC 2229) (supra) does. not apply to the 
Delhi Rent Act as there is a contrary in- 
tention indicated in the Amendment Act 
of 1976. The legislature has given re- 
lief to the statutory tenant of the resi- 
dential premises. None to the statutory 
tenant of commercial premises. It is 
against this background that the Delhi 
Rent Act has to be construed. In the 
light of the Amendment Act 1976 it has 
to be understood. One can find the gene- 
ral purpose and policy of the Act by 
reading it as a whole in the light of the 
circumstances which existed when it was 
passed or of the mischief which it must 
have been intended to remedy. 


81. The reasoning of the majority in 
Anand Nivas (AIR 1965 SC 414) (supra) 
applies to the statutory tenant of the 
commercial premises. He has no estate 
or interest in the premises occupied by 
him but only a personal right to remain 
in occupation. As Shah J. said: 

“His personal right of occupation Is 
incapable of being transferred or as- 
` signed 2.1 vee vee z 

82. It was urged upon me that the 
provisions in the M. P. Act and the Delhi 
Act are analogous and therefore I ought 
to follow Damadi Lal’s case (AIR 1976 
SC 2229). I do not agree. The provi- 
sions in the two Acts are not analogous. 
The Amending Act 1976 has made all the 
difference. 


83. Counsel for the plaintiffs argued 
that the amended definition of the term 
“tenant” applies only to residential and 
not commercial premises. In the alterna- 
tive he submitted that if it is held that 
the definition applies to commercial pre- 
mises also then this Court can take notice 
of facts and events which have happened 
after the institution of the suit and mould 
relief accordingly. He said that Anchi 
Bai had died during the pendency of the 
suit and I should take notice of that 
event. Undoubtedly, the Court has 
power to take notice of subsequent 
events and mould relief according to the 
changed circumstances under O. VII, R. 7, 
C. P. C. That proposition is no longer 
in dispute. The basic ruling on the point 
is Lachmeshwar Prasad Shukul v. Kesh- 


Mohan Lal v. Siri Krishan (Rohatgi J.) 


A. I. R. 


war Lal Chaudhary, AIR 1941 FC 5, 
which has been followed recently by the 
Supreme Court in Pesupuleti Venkat- 
swarlu v. The Motor and General Tra- 
ders. AIR 1975 SC 1409. I need not men- 
tion the other authorities to Which I was 
referred. 


84. In my opinion, the question of 
moulding relief does not arise. I haye 
held’ that the amended definition applies 
only to residential premises. It does not 
apply to commercial premises. If that is 
so, there is no question of taking notice 
of subsequent facts or events. 


85. Suppose I am wrong in this view. 
Suppose the amended definition applies 
to the premises in question. In that case 
I should not hesitate to mould’ the relief 
according to the changed circumstances. 
This course is advisable as it would 
shorten the litigation. Anchi Bai, a party 
to the suit, died after the institution of 
the suit. This is a subsequent event, 
though fortuitous. I ought to take notice 
of it. Anchi Bai being the spouse was a 
‘successor’ and entitled to continue in 
possession in her lifetime. Now that she 
is dead sons and daughters have no right 
to continue in possession. They are of 
the lower category. They do not succeed. 
The inevitable conclusion is that the de- 
fendants do not acquire any right uaa 
the Amendment Act of 1976. 


86, Counsel for the defendants raised 
another point. He submitted that the 
Civil Courts have no jurisdiction to try 
the suit. He founds his argument on 
the withdrawal of the appeal in the Rent 
Control Tribunal by the landlord. It 
will be remembered that against the 
order of the Additional Rent Controller 
dismissing his petition the plaintiff Goela 
filed an appeal before the Rent Control 
Tribunal on May 7, 1968. On July 30, 
1968, Shiv Pershad died. The plaintiff's 
counsel withdrew the appeal on Sept. 12, 
1968. He made a statement that since no 
such property, tenancy or other rights, 
were involved in the appeal as could 
devolve on any legal heirs etc. the ap- 
peal had become infructuous. The tri- 
bunal thereupon dismissed the appeal. 


87. Counsel for the defendants says ` 
that the jurisdiction of the Civil Courts 
is barred under S. 50 of the Delhi Rent 
Control Act and that on the death of the 
tenant Shiv Pershad the landlord ought 
to have continued the. appeal in the Tri- 
bunal against his legal representatives, 
For this I was referred to a Full Bench ` 
decision of five Judges of this Court in 
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Kedar Nath v. Mohini Devi, AIR 1974 
Delhi 171. Basing himself on this au- 
thority counsel argued that the death of 
the tenant during the pendency of the 
proceedings before the Rent Controller 
does not terminate the proceedings and 
the eviction order can be passed against 
tenants legal’ representatives. In my 
opinion, this argument is based on a com- 
plete misunderstanding of Kedar Nath’s 
case (supra). 


88. It is true that the bench of five 
Judges of this Court thas held that the 
jurisdiction of the Rent Controller to deal 
with the application for eviction after 
the tenant’s death remains unaffected. 
The legal representatives can be brought 
on the rgcord and the proceedings can 
be continued. The eviction order can be 
passed against the legal representatives. 
V. S. Deshpande J. speaking for the Full 
Bench of three Judges in K. G. Malhotra 
v. Vijay Kumar, AIR 1973 Delhi 265 (FB) 

‘had taken the view that on the death of 

a statutory tenant an application for 
eviction under S. 14 of the 1958 Act can- 
not proceed further and the -landlord 
will have to file a separate suit based on 
title in a Court having general jurisdic- 
tion as the legal representatives do not 
inherit the tenancy or the statutory pro- 
tection. The Full Bench of five Judges 
disapproved of this view. They held 
that under Cl. (q) of S. 108 of ue ks 
Act. 


“On the determination of the lease, 
the lessee is bound to put the lessor into 
possession of the property.” 


89. Therefore, the bench of five Judges 
came to the conclusion that the proceed- 
ings under S. 14 (1) of 1958 Act have to 
be continued against the legal representa- 
tives and if the Controller finds that the 
landlord has established the ground of 
eviction an order of eviction can ‘be 
passed against the legal representatives 
who are duty bound to put the lessor 
into possession of the property. 


90. But here this is not the case. 
Mohan Lal Goela on the death of his 
tenant Shiv Pershad Gupta decided not 
to continue the proceedings which he 
had instituted before the Rent Controller 
and where he had failed to establish the 
Bround of eviction against the tenant. 
Mohan Lal Goela had sued Shiv Pershad 
for eviction on the ground of non-pay- 


ment of rent and subletting. The Addi- 


tional Controller dismissed the petition. 
Mohan Lal Goela went in appeal. During 
the pendency of the appeal the tenant 
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died: The appeal was withdrawn. -The 
Civil suit was instituted. The suit is 
based on title. A decree for possession 
is claimed on the ground that the posses- 
sion of the sons and daughters of Shiv 
Pershad Gupta ig unauthorised and- un- 
lawful. The suit is based on a different 


cause of action. 


91. Now a decree for eviction is pas- 
sed on the grounds specified in S. 14 of 
the Act of 1958. If the landlord had 
decided to pursue the eviction case it was 
incumbent on him to continue the appeal 
and on the authority of Kedar Nath v. 
Mohini Devi (AIR 1974 Delhi 171 (FB)) 
(supra) he could have claimed an order 
for eviction against the legal represen- 
tatives if he had succeeded in appeal. 
But the landlord abandoned the eviction 
proceedings, He decided to sue the per- 
sons in possession of the property on the 
footing that their possession was un- 
authorised and unlawful, 


92. Section 50 (1) of the Rent Control 
Act provides: 

“Save as otherwise expressly provided 
in this Act, no Civil Court shall enter- 
tain any suit or proceedings in so far as 
it relates to the fixation of standard rent 
in relation to any premises to which this 
Act applies or to eviction of any tenant 
therefrom or to any other matter which 
the Controller is empowered by or under 
this Act to decide......... 


93. It cannot be disputed -that the 
Rent Controller has no jurisdiction to 
decide a claim for possession made on 
the ground that the defendant is in un- 
lawful possession. The jurisdiction of the 
Controller is to order eviction if the 
landlord is able to bring his case within 
one of the grounds specified in the pro- 
viso to S. 14 (1) of the Act and is able 
to show that the ban. on his right to 
evict the tenant should be lifted as the 
tenant has violated one or more of the 
statutory grounds enumerated in S, 14. 
P. N. Khanna, J. speaking for the Full 
Bench of five Judges in Kedar Nath’s 
case (AIR 1974 Delhi 171 (FB)) said 
(at p. 180): 

“In case the Controller comes to the 
finding that the landlord has not been 
able to establish any of the grounds 
which are mentioned in cls. (a) to (1) of 
the proviso to S. 14 (1) then he would 
have no power to pass an order for 
recovery of possession for the reason. 
that the conditions on which the power 
to order recovery of possession rests, do 
mot exist. The landlord may then file, if 
so advised, a regular suit for possession 
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in the Civil Court, which would be on a 
different cause of action.” 


$4. The landlord was not bound to 
continue the proceedings before the Tri- 
bunal in appeal as he was no longer 
interested in the eviction of his tenant 
under S, 14 (1) The landlord therefore 
brought the present suit after withdraw- 
ing the appeal. Now the ground of claim 
is that the defendants’ possession is un- 
authorised and unlawful and they be 
ordered to deliver possession to the 
plaintiff. Section 50 (4) provides: 

“Nothing in sub-s. (1) shall be con- 
strued as preventing a Civil Court from 
entertaining any suit or proceeding for 
the decision of any question of title to 
any premises to which this Act applies 
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in a Civil Court, 

96. Issues 7 and 8: 

This brings me to the plaintiffs claim 
for rent and mesne profits, They have 
claimed Rs, 2,173.50 from the estate of 
Shiv Pershad Gupta for the period from 
Jan. 1, 1968 to July 30, 1968 as Shiv Per- 
shad Gupta died on July 30, 1968. The 
plaintiffs have also claimed Rs. 16,146/- 
from the defendants for the period from 
July 31, 1968 up to Dec. 1972. 


97. The agreed rate of rent was 
Rs. 270/- per motth, A notice of increase 
was served on the tenant on Sept. 4, 
1959. Increase of Rs, 40.50. was claimed. 
As the tenant did not pay eviction pro- 
ceedings were launched against him. 
Rent was deposited with the Additional 
Rent Controller upto Dec. 31, 1967 by the 
tenant. As no rent was paid for the sub- 
sequent period the claim was made in 
this suit for rent from Jan. 1, 1968, The 
defendants made an application that they 
-had deposited Rs. 810/- on account of 
rent from Jan, 1, 1968 to March 31, 1968 
with the Additional Rent Controller. On 
this application I made an order that the 
plaintiff could withdraw the amount 
from the Court if he so likes without 
prejudice to his rights. 


98. Counsel for. the defendants con- 
tended that the plaintiffs cannot claim 
rent or mesne profits at the rate of 
Rs. 310.50 as the agreed rate of rent was 
Rs. 270/- per month and if any increase 
is claimed the question must be decided 
by the Rent Controller. Counsel relied 
on Dhan Raj Jayna v. S. P. Singh 1973 
Ren CR 29: (AIR 1973 Delhi. 227). I do 
not think after service of notice of in- 
crease of rent under S, 8 of the Act of 
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1958 on the tenant it was necessary for 
the landlord to resort to the Rent Con- 
troller before he could lawfully claim an 
increase in rent. The case of Dhan’ Raj 
(supra) was a case of standard rent and 
not a case of increase of rent. That case 
therefore does not apply. The landlord 
is entitled to the imcreased rent of 
Rs, 310.50 per month. He can also adopt 
the same figure as a measurement of 
mesne profits, 

99. The -plaintiffs have claimed rent 
and mesne profits right from Jan. 1, 1968 


to Dec., 1972. The suit was filed on 
Nov. 2, 1968. 
100. The plaint in this suit has been 


amended as many as four times, On 
Jan. 17, 1973 the plaintiff made an appli- 
cation seeking amendment of the plaint 
so as to include the present two claims 
noted above — (1) against the estate of 
Shiv Pershad Gupta till his death and 
(2) against the defendants. By order 
dated July 16, 1973, T. P. S. Chawla, J. 
allowed the amendment, He took the 
view that it will be unjust to bar the 
plaintiff from having his claim for mesne 
profits adjudicated upon, 

101. Now so far as the claim for 
rent and mesne profits is concerned the 
principal objection of the defendants is 
that it is barred by time and decree 
cannot be passed for any period beyond 
three years. It will be noted that the 
suit was filed in the Court of the Com- 
mercial Sub-Judge on Nov. 2, 1968. On 
Dec. 11, 1972, the plaint was returned to 
the landlord. It was presented in the 
High Court on that very date. The 
plaintiff Goela says that he has been 
prosecuting the suit diligently in the 
Court below, The proceedings in the 
trial Court were stayed by the High 
Court in revision against the order 
dated Nov. 1, 1971 of the Commercial 
Sub-Judge directing the plaintiff to make 
up the deficiency of Court-fee. The revi- 
sion was decided on Nov. 13, 1972. The 
plaint was ordered to be returned by 
the trial Court for presentation to this 
Court. On Dec. 11, 1972, the plaint was 
returned, It was refilled in this Court on 
the same date. 


102. The plaintiffs now claim that the 
period from Nov. 2, 1968 to Dec. 11, 1972 
should be excluded in computing the 
period of limitation for the suit. I think 
I ought to’ exclude from the period of 
limitation time during which the suit 
was being prosecuted in the Court be- 
low. :The plaintiffs made am application 
(A2039 of 1972) under S. 14 of the Limi- 
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tation Act. I am Satisfied that the plain- 
tiff Goela was prosecuting the suit with 
due diligence and in good faith. There 
is nothing to indicate that he was acting 
in bad faith. The Court of the Commer- 
cial Sub-Judge was unable to entertain 
the suit because the value of the suit 
exceeded the pecuniary jurisdiction of 
the Court after that Court had deter- 
mined the value of the property at 
Rs. 51,000/- based as it was on an agree- 
ment of the parties. In fairness and jus- 
tice the period ought to be excluded. 
T. P. S, Chawla, J. took this view while 
allowing the amendment. I take the 
same view under S. 14 of the Limitation 
Act. 
plaintiffs are entitled to a decree for the 
amounts claimed on account of rent and 
mesne profits. They are also entitled to 
the exclusion of the period from Nov. 2, 
1968 to Dec, 11, 1972. Both these issues 
are decided in favour of the plaintiffs. 

103. The plaintiffs have also claimed 
a preliminary decree for mesne profits. 
Order 20, R. 12, C. P. C. empowers the 
Court to order an inquiry in respect of 
mesne profits due after the institution of 
the suit till the expiration of three years 
from the date of the decree or till the 
delivery of possession to the decree- 
holders, ‘The final decree is then to be 
passed in accordamce with the result of 
such an inquiry. 

104, Issue No. 9. 

Assuming that the property is situated 
in a slum area, no permission of the 
competent authority under the Slum 
Areas (Improvement and Clearance) Act, 
1956 is required. Under S. 19 of that 
Act permission of the competent autho- 
rity is required for “any suit or proceed- 
ings for obtaining any decree or order 
for the eviction of a tenant from any 
building or land in a slum area.” But 
this suit is not a suit for the eviction of 
a tenant, It is a suit based on indepen- 
dent title against the defendants whose 
possession is said to be unauthorised and 
unlawful. Section 19 of the Slum Act 
has no application to such a suit. This 
issue is therefore decided agaimst the 
defendants. 


105. Issue No. 10: 


For the foregoing reasons the plaintiffs 
succeed, The suit is decreed. There shall 
be a decree for possession agaimst the 
defendants. There shall also be a decree 
for Rs, 2,173.50 in favour of the plaintiffs 
against the defendants recoverable from 
the estate of Shiv Pershad Gupta, I also 
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pass a decree for Rs. 16,146/- in favour 
of the plaintiffs against the defendants. 
A preliminary decree for mesne profits 
is also hereby passed under O. 20, R. 12, 
C. P. C. in terms whereof an inquiry as 
to mesne profits shall be made from 
Jan., 1973 till the delivery of possession 
to the decree-holders. The plaintiffs shall 
also be entitled to the costs of the suit. 


106. The defendants can withdraw the 
sum of Rs, 810/- deposited by them with 
the Additional Controller, if it has not 
been paid to the plaintiffs so far. If the 
plaintiffs have received Rs, 810/- from 
the Additional Controller they will give 
credit for this amount to the defendants. 

Suit decreed, 
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PRITHVI RAJ AND 
YOGESHWAR DAYAL, JJ. 

Ganga Ram, Petitioner v, 
Usman, Respondent, 

Civil Revn, 418 of 1972, D/- 3-11- 
1977.* 

(A) Delhi Municipal Corporation Act 
(66 of 1957), S. 121 — Delhi Rent Control 
Act (59 of 1948), Ss. 7 (2) and 4~Inter- 
pretation — Enhanced amount of house 
tax — Suit for recovery of, by landlord 
under S. 121 (1) of Corporation Act from 
tenant whether barred by Ss. 7 (2) and 4 
of Rent Control Act. (Interpretation of 
Statutes), C. M. (M) No. 197 of 1971, 
D - 26-3-1973 (Delhi), Overruled. 


While S. 121 (1) of the Delhi Munici- 
pal Corporation Act, 1957, enables the 
landlord to.recover from the tenant the 
excess tax levied on a building let out 
to the tenant, the second part of S. 7 (2) 
of the Delhi Rent Control Act, 1958, 
precludes him from recovering from the 
tenant any tax imposed in respect of the 
occupation of the 
tenant. (Para 10) 

The Delhi Municipal Corporation Act 
was enacted in 1957. At that time, the 
Delhi and Ajmer Rent Control Act, 1952 
(38 of 1952) was in force, It contained 
a provision in S$. 6 thereof in terms 
identical with the provision in S. 7 (2) 


*(Against order of B. B. Gupta, Judge, 
oan Cause Court, Delhi, D/- 4-10- 
2), 
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of the Delhi Rent Control Act, 1958. 
Section 7 (2) of the Delhi Rent Control 
Act is, therefore, not a later provision. 
The bar created by the provision in the 
Rent Control Act pertains to “normal 
tax on a building” occupied by a tenant, 
while 5. 121 (1) of the Corporation Act 
deals with the particular contingency 
where the property tax levied for the 
tenanted premises is more than the 
amount which would have been levied 
had the assessment been made on the 
hasis of the rent payable by the tenant 
to the landlord. Thus, the provision in 
the Delhi Municipal Corporation Act was 
the later and special provision, and it 
would not be correct to proceed on the 
basis that the provision in the Rent Con- 
trol Act is a later and special provision, 
while in fact S. 121 (1) of the Corpora- 
‘ tion Act is a later and special provision. 
Therefore the landlord is entitled to 
recover under S. 121 (1) of the Corpora- 
tion Act the enhanced amount of house 
tax from the tenant notwithstanding the 
contract of tenancy and the provisions. of 
S. 7 (2) and S. 4 of the Delhi Rent Con- 
trol Act. ILR (1971) 1 Delhi 639, Approv- 
ed: C. M. (M) No. 197 of 1971, D/- 26-3- 
1973 (Delhi), Overruled, (Paras 14, 15) 

(B) Civil P. C. (5 of 1908), S. 115 — 
Jurisdiction of High Court under — 
Extent of. 

Where in a revision against decree 
passed in a suit for recovery of excess 
tax amount from the tenant by the land- 
lord, the petitioner tenant wanted to 
challenge the validity of the levy of tax 
by Municipal Corporation. 

Held, that the validity of the tax by 
Corporation cannot be questioned in 
revision without making the Corporation 
a party to the suit and without giving 
it a proper opportunity to file regular 
pleading in writing regarding the same. 

(Paras 4, 8) 


Anno: AIR Comm., Civil P. C. (9th 
Edn.), S. 115, N. 2. 
Cases Referred: Chronological Paras 
(1973) C. M. (M) No. 197 of 1971, 
D/- 26-3-1973 (Delhi) 4, 12 
TLR (1971) 1 Delhi 639 4, 11, 7 


AIR 1964 SC 207 
AIR 1959 SC 480: 1959 Cri LJ 533 13 
(1831) 2 B and Ad 818: 109 ER 1347. 

King v. Justices of Middlesex - 13 

S. R. Gupta, for Petitioner; Rajiv Bahl 
and Tara Chand Brij Mohan Lal for 
(M.C.D.), for Respondent. 

T. V. R. TATACHARI, C. J.: — This 
Civil Revision Petition has been filed 
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under S. 25 of the Provincial Small 
Cause Courts Act (No. 9 of 1887) against — 
the judgment and decree of Shri B. B. 
Gupta, Judge, Small Cause Court, Delhi, 
dated 4th Oct., 1972, in Suit No, 3343 of 
1972, 


2. The said suit was filed by the 
respondent herein, Shri Mohd. Usman, 
for recovery of Rs. 561.75p. alleging that 
the petitioner herein, Shri Ganga Ram, 
was a statutory tenant under him on a 
monthly rent of Rs. 60/-, and.that the 
Municipal Corporation of Delhi assessed 
the rateable value of the house No. 369 
at Rs, 1,720/- and imposed other charges 
like water tax, scavenging tax, fire tax, 


*etc. amounting to Rs. 111.80p, It was also 


alleged in the plaint that the petitioner 
(tenant) had sublet the premises in his 
tenancy to three persons who were pay- 
ing rent to him amounting to Rs. 78.25p. 
per month, that the said amount was 
taken into consideration by the Corpo- 
ration in determining the rateable value 
of the premises, and that the Corpora- 
tion determined the rateable value on 
the basis that the- premises in dispute 
was fetching rent at the rate of R. 60/- 
plus Rs, 78:26p. = Rs. 138.26p. It was 
submitted that the respondent (plaintiff) 
was entitleg under S. 121 (1) of the 
Delhi Municipal Corporation Act to reco- 
ver from the petitioner (tenant) the dif- 
ference between the amount of the pro- 
perty tax levied on the property and 
the amount of tax which would be levi- 
able upon the premises if the said tax 
was calculated only on the amoumt of 
rent of Rs, 60/- per month paid by the 
petitioner (tenant) to the respondent 
without taking into consideration the 
sum of Rs, 78.26p. that was paid by the 
sub-tenants to the petitioner (tenamt), that 
the respondent thug paid an extra sum of 
Rs. 561.75p. to the Municipal Corporation 
for the period 1969 to 1972, and that he 
was entitled to recover the same from 
the petitioner. The petitioner (tenant) 
contested the suit raising various pleas. 


3. The suit was heard by Shri B. B. 
Gupta, Judge, Small Cause Court, Delhi 
The respondent had earlier filed a simi- 
lar suit for recovery of extra tax from 
the petitioner (tenant) for an earlier 
period, and the same was decreed. A 
Civil Revision was preferred by the peti- 
tioner (tenant) to this Court against the 
said judgment and decree and the same 
was dismissed by the judgment which 
has been marked as Exhibit P. 4 in .the 
present suit, Observing that a perusal of 
the gaid judgment shows.that. the sama 
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pleas were taken by the petitioner (tenant) 
in the said earlier suit and had been óver- 
ruled by the High Court, the learned 
subordinate Judge decreed the present 
suit. The petitioner (tenant) has filed the 
present Civil Revision petition against that 
judgment and decree. 


4, The. present Civil Revision came up 
for hearing before B. C. Misra J. in the 
first instance, The learned Judge consi- 
dered that the provision involved the 
interpretation of S, 121 of the Delhi 
Municipal Corporation Act and, there- 
fore, the Municipal Corporation of Delhi 
should be heard. He accordingly issued 
notice to the Corporation to show cause 
why it should not be impleaded in the 
Revision. It appears from the record that 
though the learned Judge did not subse- 
quently pass amy order impleading the 
Corporation, Mr. C. L. Chaudhry, Advo- 
cate, entered appearance for the Corpo- 
ration and was heard by the learned 
Judge at the time of the hearing of the 
Kevision Petition. After hearing the 
counsel for the petitioner and the res- 


pondent, and Mr. Chaudhry for the Cor-- 


poration, the learned Judge noted that 
while S. 7 (2) of the Delhi Rent Control 
Act provides that the landlord shall not 
recover from the tenant, by increase 
in rent or otherwise, the amount of any 
tax on building or land imposed in res- 
pect of the premises occupied by the 
tenant, S. 121 (1) of the Delhi Municipal 
Corporation Act enables the landlord to 
recover from the tenant amy excess of 
the amount of house tax which has been 
levied on the building and which is in 
excess of the amount which would be 
leviable on the amount of contracted 
rent received from the tenant, and that 
there was thus a conflict between S. 7 (2) 
of the Rent Act and S. 121 (1) of the Cor- 
poration Act. The learned Judge also 
observed that in Ganga Ram v. Mohd. 
Usman, ILR (1971) 1 Delhi 639 Ë. R. 
Khanna C. J. (as his Lordship then was) 
held that S. 121 (1) of the Corporation 
Act would prevail upon S. 7 (2) of the 
Rent Act, while a Division Bench of this 
Court, S. N. Andley C. J. and S. N. Shan- 
kar J., held in Sunderdass Tola Ram v, 
Municipal Corporation of Delhi, C. M. (M) 
No, 197 of 1971, decided on 26th March, 
1973, that the right given by S. 121 (1) 
of the Delhi Municipal Corporation Act 


was set at naught by S..7. (2) of the Delhi 


Rent. Control Act, and that the provisions 
of the Rent Act prevailed, it being a later 
and special statute. The learned Judge 
further observed that the decision of ` 
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H. R. Khanma, C. J. was not noticed by 
the Division Bench, In the circumstances, 
the learned Judge considered that the 
questions involved in the case need tobe 
decided by a larger Bench. 

5. The learned Judge indicated the 
folowing two questions as arising for 
determination in the Revision:— 


“(1). Whether the Municipal Corpora- 
tion of Delhi can fix the annual rateable 
value at a figure higher than the amount 
of rent paid by the tenant to the land- 
lord by taking into consideration the 
amount of rent paid by the subtenants 
to the tenant; and 


(2) Tf so, whether the landlord is en- 
titled to recover under Section 121 ofthe 
Corporation Act the enhanced amount of 
house tax from the tenant notwithstand- 
ing the contract of tenancy and the pro- 
visions of sub-s. (2) of Ss. 7 and 4 of 
the Delhi Rent Control Act?” 


6. The Civil Revision Petition then 
came up before two of us (T. V. R. Tata- 
chari, C. J. and Yogeshwar Dayal J.) on 
23rd March, 1977, and it was directed to 
be posted for hearing by a Full Bench 
of three Judges. That is how the Civil 
Revision- Petition has mow come up be- 
fore, us. 


7. It is not clear from the order of the 
learned single Judge as to whether he 
wanted to refer only the two questions 
or the entire Civil Revision Petition to 
the larger Bench, However, the learned 
counsel for the parties are agreed before 
us that the entire Civil Revision Petition 
may be treated as referred for desimon 
by us. 

8. So far as the first question i is con- 
cerned, it cannot be permitted to be raised 
and decided in the present case as the 
suit, as framed, was only for recovery of 
the excess tax amount from the tenant. 
The learned counsel for the petitioner 
(tenant) submitted that he would like to 
challenge the levy of the tax also and 
the first question may also be considered 
by us. In our opinion, he cannot be per- 
mitted to do so because the validity of 
the levy of the tax by the Corporation 
taking into consideration the rent paid 
by the subtenants to the tenant concerns 
the Corporation, but it was not made a 
party to the suit filed by the landlord. 
If the tenant. wants to question the vali- 
dity of the levy, he has to do so by 
am appropriate proceeding making the 
Corporation a party. It'is true that notice 
was issued by the learned single Judge 


‘to the Corporation in this Civil Revision 
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Petition and Mr, C. L. Chaudhry appeared 
for the Corporation. Yet, his appearance 
was only in response to the notice issued 
by the learned single Judge in the Revi- 
sion, and it would be unfair to the Cor- 
poration to add it as a party for the first 
time in this Revision Petition ang decide 
the validity of the levy without giving 
it a proper opportunity to file a regular 
pleading in writing regarding the same. 
We, therefore, informed the counsel that 
we will mot consider and decide the first 
question. 

§. As regards the second question, it 
is necessary to refer to S. 121 (1) and (3) 
of the Delhi Municipal Corporation Act 
and S. 7 (2) of the Delhi Rent Control 
Act, 1958. They read as follows:— 

“121. Apportionment of liability for 
property taxes when the premises asses- 
sed are let or sublet— 

(1) If any land or building assessed 
to property taxes ig let, and its rateable 
value exceeds the amount of rent pay- 
able in respect thereof to the person 
upon whom under the provisions of 
S. 120 the said taxes are leviable, that 
person shall be entitled to receive from 
his tenant the difference between the 
amount of the property taxes levied 
upon him and the amount which would 
be leviable upon him if the said taxes 
were calculated on the amount of rent 
payable to him. 


sum under this Section shall have for 
the recovery thereof, the same rights and 
remedies as if such sum were rent pay- 
able to him by the person from whom he 
is entitled to receive the same.” 

"7, Lawful increase of standard rent 
in certain cases and recovery of other 
charges... PAE AA 
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(2) Where a landlord pays in respect 
of the premises any charge for electri- 
city or water consumed in the premises 
er any other charge levied by a local 
authority having jurisdiction in the area 
which is ordinarily payable by the 
' tenant, he may recover from the tenant 
the amount so paid by him; but the 
landlord shall not recover from the te- 
nant whether by means of an increase 
in rent or otherwise the amount of any 
tax on building or land imposed in res- 
pect of the premises occupied by the 
tenant: 

Provided eresse peiie na 


10. A perusal of the above provisions 
shows that while S. 121 (1) of the Delhi 
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Municipal Corporation Act, 1957, enables 
the landlord to recover from the tenant 
the excess tax levied on a building let 
out to the tenant, the second part of S. 7 
(2) of the Delhi Rent Control Act, 1958, 
precludes him from recovering from the 
tenant any tax imposed in respect of the 
premises in the occupation of the tenant. 
The question for consideration is as to 
whether these two provisions are in con- 
fict with each other. 


11. In Ganga Ram v. Mohd. Usman 
(GLR (1971) 1 Delhi 639), (supra) H. R. 
Khanna C. J, considered this question 
and rejected a contention urged before 
him that as the Delhi Rent Control Act, 
1958 (59 of 1958) is a later enactment 
compared to the Delhi Municipal Corpo- 
ration Act, 1957 (66 of 1957), the provi- 
sion in the Delhi Rent Control Act should 
have an overriding effect, The learned 
Chief Justice pointed out that the bar 
created by the second part of S, 7 (2) of 
the Delhi Rent Control Act pertains to 
“normal tax on the building” occupied 
by the tenant, while S. 121 (1) of the 
Delhi Municipal Corporation Act “deals 
with the contingency where the property 
tax levied for the tenanted premises is 
more than the amount which would have 
been levied had the assessment been 
made on the basis of the rent payable 
by the tenamt to the landlord”, and that 
“as S. 121 is an enactment dealing spe~ 
cially with that particular contingency”, 
its provisions would have an overriding 
effect on the basis of the well established 
principle that “a special provision would 
be given effect to the extent of its scope, 
leaving the general provision to control 
cases where the special provision does 
not apply” as enunciated in South India 
Corporation (P) Ltd. v. Secretary, Board 
of Revenue, Trivandrum, AIR 1964 
SC 207. The learned Chief Justice obser- 
ved that “the fact that the Delhi Rent 
Control Act was enacted in time subse- 
quent to the enactment of the Delhi Mu- 
nicipal Corporation Act would not make 
much material difference.” He further 
observed that apart from the above, he 
was of the view that the provisions of 
S. 7 (2) of the Delhi Rent Control Act 
were not attracted to the case before 
him as those provisions dealt with tax 
on building or land imposed in respect 
of premises “occupied by the tenant”, 
while in the case before him, as in the 
present case before us, the tenant of the 
premises in dispute had “ceased to occu- 
py” portions of the premises whith hava 
been sublet by him.. With respect, we ara 
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in complete agreement with the reasons 
given by the learned Chief Justice as 
well as with his view that S. 121 (1) of 
the Delhi Municipal Corporation Act has 
an overriding effect over the provision 


in 5. 7 (2) of the Delhi Rent Control 
Act. . 
12. We have, however, to consider 


the decision in Sunderdass Tola Ram v. 
Municipal Corporation of Delhi (supra) 
(CM (M) No. 197 of 1971, D/- 26-3-1973} 
(Delhi). In that case, until the financial 
year 1969-70, the building’ in question 
was assessed to house tax om an annual 
rateable value of Rs. 50,240/-. In July, 
1970, the Assistant Assessor and Collec- 


tor of the Municipal Corporation of Delhi. 


proposed to increase the rateable value 
from Rs 50,240/- to Rs, 61,500/-, with 
effect from ist April, 1970, on the ground 
that there were additions to the building 
and changes in the rent, The owners- 
landlords of the building filed their ob- 


jections to the said proposal, stating that. 


there had been no increase in the rent 
which was being recovered by them from 
the tenants, and that some of the tenants 
had made unauthorised constructiong in 
the said building without the permission 
of the owners-landlords or of the Building 
Department of the Municipal Corpora- 
tion. The Deputy Assessor and Collector 
made a verification at the site and con- 
firmed that the owners-landlords were 
getting the same rent as before from the 
various tenants, He, however, took the 
view that by reason of the unauthorised 
constructions made by the tenants, the 
accommodation and the property had 
gone up and so should be the rental 
value. In that view, he increased the an- 
nual rateable value to Rs, 57,890/-. 


13. The owners-landlordg preferred 
an appeal to the Additional District Judge, 
Delhi, but the same was dismissed. They 
then filed a petition in the High Court 
under Art. 227 of the Constitution of 
india praying that the enhancement of 
the rateable value may be quashed as 
being illegal and void. The petition was 
heard by a Division Bench of this Court, 
5. N. Andley C. J. and S. N. Shankar J. 
The Division Bench held firstly that un- 
der S. 124 (3) of the Delhi Municipal 
Corporation Act, notice had to be given 
to the owner or to any lessee or occu- 
pier of the building when the rateable 
value of the building was sought to be 
increased, but that no notice of the pro- 
posed increase was given by the Corpo- 
ration to any of the tenants who had 
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made the unauthorised constructions on 
the basis of which the annual rateable 
value was proposed to be increased, and 
that in the absence of such notice no in- 
crease could be made. The Division Bench 
then observed that in that view of the 
matter, a contention urged on behalf of 
the Corporetion that even if the annual 
rateable value was increased without 
giving notice to the tenants. the owners- 
landlords could not have any complaint 
as they could recover the additional tax 
from the tenants under S. 121 (1) of the 
Delhi Municipal Corporation Act, as well 
as the contention in reply by the owners- 
landlords that by reason of S, 7 (2) of the 
Delhi Rent Control Act, the additional 
tax on the building could not be recover- 
ed by them from the tenants, did not 
fall for determination. Yet, the Division 
Bench considered the conflict between 
S. 121 (1) of the Corporation Act and 
S. 7 (2) of the Rent Control Act, and held 
that the Delhi Rent Control Act is a later 
and special statute dealing with the rights 
and liabilities between landlords and 
tenants, and, therefore, the Delhi Rent 
Control Act would prevail over the Cor- 
poration Act as held by the Supreme 
Court in Asa Ram v. The District Board, 
Muzaffarnagar, AIR 1959 S. C. 480, where 
the Supreme Court approved the ‘follow- 
ing observation in King v. Justices of 
Middlesex, (1831) 2 B and Ad, 818:— 


“Where two Acts of Parliament which 
passed during the same Session. and 
were to come into operation the same 
day, are repugnant to each ‘other, that 
which last received the Royal assent 
must prevail and be considered pro tanto 
a repeal of the other.” 

In that view, the Division Bench ex- 
pressed its opinion that the right given 
by S. 121 (1) of the Corporation Act to 
the landlords was set at naught by 8. 7 
(2) of the Rent Control Act, 


14. With due respect, we are unable 
to agree with the above opinion of the 
Division Bench. In the first place, the 
Said opinion was an obiter dictum. In the 
second place, the reason given by the 
Division Bench for its view, namely, that! 
the Rent Control Act was a later and 
special statute was not correct, The Delhi 
Municipal Corporation ‘Act was enacted 
in 1957. At that time, the Delhi and Aj- 
mer Rent Control Act, 1952 (38 of 1952) 
was in force. It contained a provision in 
Section 6 thereof in terms identical with 


the provision in S. 7 (2) of the Delhi 
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ent Control Act, 1958, It is not, there- 
fore, correct to proceed on the basis that 


pointed out by H., R. Khanna C. J. in 
Ganga Ram v. Mohd. Usman (ILR (1971) 
1 Delhi 639 (supra) the bar created 
by the provision in the Rent Control Act 
pertains to “normal tax on a building” 
occupied by a tenant, while S. 121 (1) of 
the Corporation Act deals with the par- 
ticular contingency where the property 
tax levied for the tenanted premises is 
more than the amount which would have 
been levied had the assessment 
made on the basis of the rent payable 
by the tenant to the landlord, Thus, the 


it would not be correct to 
proceed on the basis that the provision 
in the Rent Control Act is a later and 
special provision, while in fact S. 121 (1) 
of the Corporation Act is a later and 
special provision. The decision in Ganga 
Ram v. Mohd. Usman (supra) does not 
appear to have been brought to the notice 
of the Division Bench which had, there- 
fore, no occasion to consider the reasons 
give by H. R. Khanna C. J. in the case 
of Ganga Ram (supra). For all the above 
reasons, we are of the opinion that the 
view expressed by the Division Bench 
regarding the conflict between S. 121 (1) 
of the Corporation Act and S. 7 (2) of 
the Rent Control Act cannot be accepted 
as laying down the correct law. 





15. For the foregoing reasons, our 
‘Janswer to the second question mentioned 
by B. C. Misra J. is in the affirmative 
and we accordingly hold that the land- 
lord is entitled to recover under S. 121 (1) 
of the Corporation Act the enhanced 
amount of house tax from the tenant not- 
withstanding the contract of tenancy and 
the provisions of S. 7 (2) and Section 4 of 
the Delhi. Rent Control Act. No other 
point or question was urged before us in 
the Civil Petition, 


16. Civil Revision Petition No. 418 of 
1972, therefore, fails and is dismissed, 
but in the circumstances without costs. 


Revision dismissed. 
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5. 7 (2) of the Delhi Rent Control Act,- 
1958, was a later provision. Further, as . 
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M/s Sudarshan Talkies (Delhi): Pvt. 
Ltd., New Delhi, Petitioner v. The Col- 
lector of Stamps, New Delhi, Respondent. 


Stamp Duty Reference No, 1 of 1970, 
B/- 16-11-1977. 

Delhi Municipal Corporation Act (66 of 
1957), S. 147 — Stamp Act (1899), Ss. 33 
and 40 — Transfer duty under S. 147 of 
Corporation Act which is recoverable as 
surcharge is not subject to Ss. 33 and 40 
ef Stamp Act in regard to impoundment 
and penalty. 

The duty leviable, under S. 147 of 
the Corporation Act is in the form of 
surcharge leviable under the said Act 
over and above the stamp duty. The 
transfer duty is thus assessed indepen- 
dently of the stamp duty. The transfer 
duty is assessed on the amount of con- 
sideration for sale as set forth in the 
instrument of conveyance. The proceeds 
so collected are credited to the fund of 
the Corporation. That being so, a conve- 
yance deed cannot be impounded - under 
S. 33 of the Stamp Act, nor can it be 
subjected to penalty under S. 40 of the 
said Act for failure to pay the duty en- 
visaged by S. 147 of the Corporation Act, ` 
AIR 1972 Delhi 131 (SB) Rel, on. 

(Para 6) 

The view that the provision of S. 147 
js in the nature of increasing the stamp 
duty and consequently any default in the 
payment of this surcharge would attract 
all the provisions of the Stamp Act inclu- 
ding “impounding of documents and im- 
position of penalty” is unwarranted on a 
plain reading of S. 147. (Para 7) 

Anno: A. I. R. 3 Man. Stamp Act, S. 33 
N. 6; 5S, 40 N. 1. 
Cases Referred: 
AIR 1972 Delhi 131: 

Delhi 593 (SB) 

T. N. Sethi and Y. K. Sabharwal for, 
Petitioner; R. K. Anand, for Respondent. 


PRITHVI RAJ, J.:— Sudershan Talkies 
(Delhi) Private Ltd, (herein called ‘the 
petitioner’) took over the business of Su- 
dershan Talkies, including its assets and 
liabilities, owned by Sarvashri Brij Lal 
Chawla and Surender Chawla in lieu of 
which 1440 equity shareg of Rs 100/- 
each of Sudershan Talkies (Private) Ltd. 
were allotted to them. The Company in 


Chronological Paras 


ILR (1972) 1 


pursuance of the provisions of S., 75 (1) 
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of the Companies Act, 
(herein called ‘the Companies Act’) filed 
a return before the Registrar of Compa- 
fie in respect of the said 1440 fully paid 
up shares for Rs. 100/- each allotted to 
Brij Lal Chawla and Surender Chawla 
for having acquired the business of Su- 
dershan Talkies for a total consideration 
‘of Rs. 1,45,354.85 paise, Since mo deed 
had been executed between the parties 
im respect of this transaction the parti- 
culars of the contract for allotment of 
the abovesaid shares, required to be 
furnished under S. 75 (2) of the Compa- 
nies Act, were furnished in Form 3 pre- 
scribed under the Companies Act. 


2. Stamp duty of Rs. 5/- was paid on 
Form 3, by affixing the adhesive stamp 
of the said value on it. 

3. The Assistant Registrar of Compa- 
nies, on examining Form 3 was of the 
view that the document was not properly 
etamped. He accordingly impounded the 
same and forwarded it under S., 38 of the 
Indian Stamp Act, 1899 (Act II of 1899) 
(herein called the ‘Stamp Act’) to the 


Collector of Stamps for realising the pro- | 


per stamp duty together with the penal- 
ty. The Collector agreed with this view 
holding that if the contract particulars 
of which were supplied in Form 3, 
had been reduced to writing, it would 
have been a deed of conveyance of im- 
movable property. The Collector by his 
order dated 17th May, 1969, required the 
petitioner to make good the deficiency of 


stamp duty amounting to Rs, 4,365/- as. 


also pay the sum of Rs. 1,267.75 paise as 
transfer duty under S. 147 of the Delhi 
Municipal - Corporation Act along with 
penalty in the sum of Rs, 11,627.75 paise. 
The petitioner challenged the said order 
in revision before the Chief Controlling 
Revenue Authority but remained un- 
successful. Aggrieved by the order dated 
30th Sept., 1969, passed by the Chief 
Controlling Revenue Authority, the peti- 
tioner challenged the same in Civil Writ 
Petition No. 1317 of 1969. By C. M. Peti- 
tion No. 1556-W -of 1969 filed along with 
the writ petition, the petitioner prayed 
that the Collector be restrained from 
effecting recovery of the amount de- 
manded, V. S. Deshpande, J. before 
whom C.M.P. No. 1556-W of 1969 came 
up for hearing stayed the recovery of the 
amount, on the condition that the peti- 
tioner was to make an application to the 
Chief Revenue Controlling Authority for 
making a reference to this Court under 
S. 57 of the Stamp Act. The petitioner 
_ accordingly made an application before 


_—— a re ~ 


. Sudarshan Talkies v. Collector of Stamps (SB) 
1956 (1 of 1956) . 
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the Chief Revenue Controlling Authority 


„contending that the following substantial 


questions of law were involved in the 
case which should be. referred to the 
High Court: 

“(1) Whether a return under. S. 75 of 
the Companies Act in this case amounts 
to a sale-deed or it is only an agreement 
to sell though the property conveyed 
includes immovable property which 
could not be sold or conveyed otherwise 
than by a registered sale-deed, l 


(2) Whether the immovable property 
included in the said return could validly 
be conveyed by the said return under 
S. 75 of the Companies Act and the firm 
concerned was not required to” execute 
another deed of sale duly stamped and 
registered. 

(3) Whether a return under 5. 15 of the 
Companies Act which purports to con- 
vey property including immovable pro- 
perty is an agreement to transfer pro- 
perty in future and ig thus not a convey- 
ance. 

(4) Whether the duty on transfer of 
property charged under* S. 147 of the 
Delhi Municipal Corporation Act be 
treated at par with the duties leviable 
under the Stamp Act for the purposes of. 
the penalty. 

4. The Chief Controlling Revenue — 
Authority by its order dated 11th May, 
1970, declined to refer the first three 
questions for the reasons stated in his 
order which for the purpose of answer- 
ing the present reference are not requir- 
ed to be gone into. In respect of ques- 
tion No. 4, it was held that the provision 
of S. 147 of the Delhi Municipal Corpo- 
ration Act, 1957, (herein called ‘the Cor- 
poration Act’), is in the nature of in- 
creasing the stamp duty and consequent- 
ly any default in payment of the sur- 
charge would attract all the provisions of 
the Stamp Act including impounding of 
documents and imposition of penalty. 


The Chief Controlling Revenue Autho- 
rity, however, in the exercise of powers 


vested in it under S. 57 (1) of the Stamp 
Act, has referred the following question 
to this Court-for its opinion :— 
“Whether transfer duty under 5, 147 
of the Delhi Municipal Corporation Act 
which is recoverable as a surcharge is 
subject to the provisions of Ss. 33 and 40 
of the Indian Stamp Act in regard to 
impoundment and penalty.” 
5. With a view to answering the 
reference it would be appropriate to note 


the relevant provisions of the Corpora- 
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on Act. Section 118 (1) (e) authorises 
the Corporation to levy a duty on the 
transfer of property. Sub-sec. (2) of 
S. 147 envisages that the said duty shail 
be levied: 

“(a} In the form of a surcharge on the 
duty imposed by the Indian Stamp Act, 
2899, ag in force for the time being in 
the Union Territory of Delhi, on every 
tnstrument of the fees specified 
below, and 

(b) at such rate as may be determin- 
ed by the Corporation not exceeding five 
per cent on the amount specified below 
against such instruments : 


Description of Amount on which 


instrument duty should be 

i levied 
© Sale of immov- The amount or 
able property value of the eon- 
sideration for. the 
gale, as set forth in 

instrument, 

g t P puar 


. 6. It is evident from the perusal of 
S. 147 that the duty leviable, under the 


said section, ig in the form of surcharge > 


leviable under the Corporation Act over 
jand above the stamp duty. The transfer 
duty is thus assessed independently of 
the stamp duty. The proceeds so collect- 
ed are credited to the fund of the Corpo- 
ration, That being so, a conveyance deed 
cannot be impounded under S. 33 of the 
tamp Act, mor can it be subjected to 
penalty under S. 40 of the said Act for 
failure to. pay the duty envisaged by 
. 147 of the Corporation Act. We are 
fortified in this view by the judgment of 
a Spécial- Bench of this Court in Dayal 
Singh v. Collector of Stamps, ILR (1972) 
1 Delhi 593: (ATR 1972 Delhi 131), 
wherein it was observed that the trans- 
fer duty leviable under S. 147 of the 
Corporation Act, on the transfer of 
property in the form of surcharge is levi- 
able under the Corporation Act; that the 
transfer duty is levied and collected over 
and above the stamp duty, being payable 
to the Corporation and goes to the Cor- 
poration fund; and that the transfer duty 
is not a percentage of the stamp duty; 
on the other hand it is a percentage of 
the amount or value of the considera- 
tion for the sale as set forth in the 
instrument of conveyance, Further, the 
transfer duty is assessed independently 
of the stamp duty on the amount of 
consideration for sale. In the premises, 
it was held that a sale-deed is mot 
‘chargeable’ to tramsfer duty under the 
Stamp Act and that the instrument of 


Har Narain (FB) - 
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sale, “cannot either be impounded under 
S. 33 or cam be subjected to the imposi- 
tion of a penalty umder 6. 40 of ‘the 
Stamp Act en the ground ‘that ‘the duty 
on transfer of property levied ‘under 
the Corporation Act” is either not paid 
or is insufficiently paid.’ 

J. The wiew taken iby the Chief Con- 
tralling Revenue -Authority thet “the 
provision of S. 147 is in ithe nature of 
increasing the ‘stamp duty and conse- 
quently any default in the payment af 
this surcharge would attract all tthe pro-« 
visions of the Stamp Act imcluding im- 
pounding of documents and imposition 
of penalty” is unwarranted on a plain 
reading of S. J47. 

8 The questtion referred, accordingly, 
is answered in the negative ibut im the 
circumstances of the case, parties are 
left to bear their respective costs. 

Answer accordingly. 
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Mahant Purushottam Dass and others, 
Petitioners v, Har Narain and others, 
Respondents, 

F. A, F. O. No. 153 of 1973, D/- 24-10 
1977. 

(A) Civil P. C. 6 of 1908), O. 6, R.°2 
— Construction of pleadings — Duty of 
Court, 

‘Whether the- suit is purely for perma- 
nent injunction ig a matter of construc- 
tion of plaint in each case. But in con- 
struing the plaint, the Court ‘has to 
look at the substance of the plaint rather 
than its mere form. Tf, on ‘the whole 


and in substance, the suit appears to 


‘ask for some relief as stated, ‘yet, the 
Court can look at the substance of the 
relief. (Para ‘20) 

‘The question whether the relief of in- 
junction prayed for by the ‘plaintiffs ‘be 
considered as consequential to the main 
relief or not has to be decided on the 
‘pasis of the allegations im ‘the plaint and 
the prayer ‘made ‘therein. “Mere astu- 
teness in drafting the plaint will not be 
allowed to stand ‘in the way of ‘the Court 
looking at the substance of the relief ask- 
‘ed for, . Stes 29, 30) 

Anno: AIR Comm., C. P. C. (9th Edn), 
O. 8, R. 2, N. 10. 
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(B) Court-fees Act. (7 of 1870), S. 7 
(iv) (d) — Suit for injunction if can be 
treated as suit under S, 7 (iv): (d)}—Test- 
A suit for injunction. will be treated as 
a suit under S. 7 (iv) (d) if a plaintiff 
can get an injunction prayed for without 
the necessity of praying for declaration. 
The prayer for declaration will be sur- 
plusage if the plaintiff can get the relief 
for injunction without praying for decla- 
ration. But the declaration has to be 
prayed where an obstacle has to be re~ 
moved before the plaintiff can claim the 
relief of injunction simpliciter, ATR 1965 
Punj 468, Approved. (Para 25} 
Where the obstacle fo the relief of 
permanent injunction cannot be remov~ 
ed without claiming the declaration ag 
prayed for by the plaintiffs themselves, 
it cannot be said that the relief of decla- 
ration sought for should be: ignored as 
surplusage. (Para 26) 
Anno: AIR Manual, 3rd Edn., Court- 
Fees Act, 8: T (ivy (d; N. 1 
(€) Court-fees Act (T of 1870), S. 7 
(ivy (c) Expression “consequential 
relief’ — Meaning of. 
-The expression “consequential relief’ 
means some relief, which would follow 
directly from the declaration given, the 
valuation of which ig not capable of 
being definitely ascertained and which $ 
not specifically provided for anywhere in 
the Act and cannot be claimed indepen- 
dently of the declarafion as: a ‘“substan« 
tial relief,” ATR 1941 Lah 97 (FB), 
Rel. on, (Para 33) 
Where the plaintiffs could not claim 
the relief of injunction without praying 
for declaraion as prayed for, it must, be 
held that the relief of declaration and 
Injunction prayed’ for is a claim to obtain 
declaratory relief where consequential 
relief is prayed: for: (Para 36) 
Anno: AIR Manual, 3rd Edn., Court- 
Fees Act, S. 7 (iv) (ce), N. 3 
(D) Court-fees Act (T of 1870), S. 7 
(iv) (c) Second. Proviso — Applicabifity 
— Part of relief with reference to ex- 
pression. “any property” covered. by pro- 
viso and partly not covered by it — 
Valuation of suit — How made. 


The Second: Proviso will apply only to 
such. suits, which. are with reference to 
any property if the valuation of the suit 
can be calculated in the manner provid- 
ed for by cl. (v), of S. 7 and. thus. it will 
apply but only to immovable property 
referred to in cl. (v) of S. 7 of the Act, 
AIR. 1971 Delhi 249, Approved, 

(Para 41} 
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Where ‘the plaintiffs do mot claim the 
title in themselves or assert the same 
but are disputing the hostile title set up 
by the defendants which is claimed by 
them by virtue of the will and the pro- 
perty covered by the will relates to im- 
movable property as well as agricultural 
land and cash, it must be held that the 
immovable property and the agricultural 
Iand are certainly properties within the 
meaning of the second proviso and their 
valuation can be calculated in the man- 
mer provided by cl. (v) of S. 7. But the 
title of the defendants to the cash cover- 
ed by the will is not within the purview 
of the expression “any property” im the 
second proviso. That does not however 
mean that the said proviso would cease 
to be applicable completely because 
“eash” is the part of the property in rela- 
tion to the relief sought. (Para 52) 

The Second Proviso would be appli- 
cable to the extent where the relief 
sought is with reference to “any pro- 
perty” within the meaning of the Second 
Proviso and the valuation of the suit in 
relation to “any property” not covered 
by the proviso will be governed by the 
substantive part of this statutory provi- 
sion, namely, S. 7 (iv) (c) but it cannot 
be said that the Second Proviso would 
be totally fnapplicable. (Para 54) 

So far as cash ig concerned, since the 
plaintiffs. are not claiming the recovery 
of the same, for that part of the relief, 
the plaintiffs will be entitled to value 
fhe same themselves, But the immovable 
property will have to be valued and cal- 
culated which shall not be less than the 
value to be calculated in the manner 
provided for in cl. (v) of S. 7. So far as 
the immovable property other than the 
land is concerned, the manner of calcu- 
lation ig the value of the subject-matter 


_ which means its market value. So far as 


the value of the land is concerned, it has 
again to be the market value unless, the 
land is of the nature covered by sub- 
cls. (a) and (d) of cl. (v) of S. 7. - 


| (Paras 54, 55, 56) 
Cases Referred: Chronological Paras 


AIR 1975 Punj & Har 316 45 
ILR (1974) 2 Delhi 491 39 
AIR 1973 SC 2384 32, 45 
AIR 1972 Delhi. 80 46, 47 
1972 (2) RLR 104 (Note 158) 46, 51 
AIR 1971 Delhi 249 Al 
AIR 1965 Punj 1 (FB) 45 
AIR 1965 Punj 468 22, 24 
AIR 1956 Punj 251; 58 Pun LR 155 

46, 48 
AIR 1955 Mad 212 46, 49 
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AIR 1955 Mad 676 46, 50 
AIR 1955 Mys 65 22 


ATR 1941 Lah 97 (FB) 32, 33, 35 
AIR 1941 Mad 91 | 24 
(1913) 21 Ind Cas 771 (Cal) 22 
(1912) 17 Ind Cas 44 (Sind) 22 


K. K. Raizada with Gopal Narain, for 
Petitioners; J. K. Seth, for Respondents, 

YOGESHWAR DAYAL, J.: — This 
appeal has been placed before the Full 
Bench in view of the order of reference 
dated May 18, 1977, passed by Kapur, J. 

2. The appeal was filed by the plain- 
tiff-appellants against the order dated 
- May 14, 1973 passed by Shri A K, 
`. Srivastava, Sub-Judge, Delhi holding 
that the value of the suit for purposes 
- of Court-fees and jurisdiction was 
Rs, 54,000/- and also holding that the 
suit had not been valued correctly for 
purposeg of Court-fees and jurisdiction 
that he had no jurisdiction to try the 
suit and directed that the plaint be re- 
turned to the plaintiffs for presentation 
to the proper Court. 

3. The plaintiff-appellants had filed 
the present suit, out of which the appeal 
arises, in their representative capacity 
~ under O. 1, R. 8 of the Civil P. C. The 
prayer made in the plaint was as under: 

“17, Therefore, the plaintiffs pray 
that a declaration decee to the effect 
-with costs of the suit be passed in favour 
of the Ram Sanahi Sect; that the said 
alleged WILL was not executed and 
could not be executed by the said 
Mahant Narsingh Dass and that the said 
' WILL is void, and illegal which confers 
no. right or title whatsoever on the 
defendants in Ramadwara and the pro- 
perty etc. attached to it as detailed 
above and the money of the Ramdwara 
and consequently the said defendants 
Nos. 1 and 2 be restrained by permanent 
injunction from interfering in the posses- 
sion of the Ramdwara and the property 
and cash attached to it which vests in 
the entire Ram Sanahi Kharpara Sect.” 

4. In para 16, the plaintiffs valued 
the suit for purposes of Court-fees and 
jurisdiction at Rs. 200/- and affixed the 
Court-fee of Rs. 19.50 on the plaint. 

5. The prayer in para 17 of the plaint 
was made on the following material 
-allegations : 


It was averred thet the plaintiffs are ` 


members of Ram Sanahi Kharpara Sect 
(hereinafter referred to as “the Sect”) 
which comprises of innumerable - persons. 


There is a Ramdwara, known as "Chhota . 


Ram Dwara” which belongs to and is 
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perty could be treated as separate 
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dedicated for the benefit of the Sect 
wherein the. general public and specially 
the members of the -Sect have been 
gathering for purposes of worship and 
religious sermons, 


6. The said Ram Dwara was con~« 
structed in olden days and its origin is 
lost in antiquity. It was dedicated for 
religious purposes to the followers of 
the Sect. One of the Mahants of the said 
Ram Dwara, Mahant -Bhagwan Dass, 
Guru of Mahant Purshottam Dass, the 
then incumbent Mahant of the said Ram 
Dwara did a lot of beneficial acts for the 
up-keep of the said Ram Dwara with the 
moneys belonging to the Ram Dwara 
and also received offerings from the fol- 
lowerg of the Sect. 


7. Thus, the Ram Dwara is a rel- 
gious and charitable institution built 
and dedicated for use by the said Sect 
and its followers in general and is not 
the property of any individual or of any 
incumbent Mahant. The incumbent’ 
Mahant simply sits as Custodian 
and Pujari of the said Sect 
and looks after and manages the 
Ramdwara and its properties for the wel- 
fare of the followers and for carrying. 
out the religious objectives and direc- 


tives, 


8. It was alleged that the acquisitions 
made by a Mahant from the Ram Dwara 
including the offerings or income from 
the property are the properties of the 
Ramdwara and on no account such pro~ 
and 
personal properties by any of the Mahant 
in the line of succession of the said 
Ramdwara. 

8. It was then averred that according 
to law, usage and custom and tenets of 


the said Sect, no Mahant has the right 


or power to transfer or give the said 
Ramdwara or propetty attached to it or 
its moneys received as offerings or the 
rent of the property to any one. The 
Mahant could only exercise his power of 
management of the Ramdwara and to 
repair the same during his lifetime and 
then he passes it on to hig own ‘Chela’ 
who succeeds him when nomimated by 
him or is otherwise elected ag a Mahant 
by the ‘Bhek’. The last Mahant of the 
Ramdwara in . succession was Mahant 
Narsing Dass who got it from his Guru 
Mahant Purshottam Dass who exercised 
his right as g Mahant in the said way 
{ag stated above) till the time he was 
fit and capable to act as such, till his 
‘death on or about 19-5-1964, 
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10. The further material allegations 
made in the plaint were that Shri Har 
Narain (defendant No. 1) alleged the 
existence of a will alleged to have been 
executed by late Mahant Narsingh Dase 
in respect of the aforesaid Ramdwara 
and the properties attached to it and 


some moneys deposited by the late Ma~- 


hant in his own name in a bank which 
belonged to the said Ramdwara and were 
acquired and accumulated from the in- 
come of the said Ramdwara. 


11. It is claimed that the alleged will 
dated 14-5-1964 and registered on 15-5- 
2964 ig absolutely void and illegal docu- 
ment which could not be executed by the 
late Mahant in favour of the defendants 
as he was not competent to do so under 
the law, custom and usage of the said 
‘Sect. The due execution of the will was 
‘also challenged 

12. It was thus averred that the 
defendants, on the basis of the aforesaid 
will, proclaimed themselves ag the own~ 
ers of the said Ramdwara along with 
the properties attached to it as well as 
the cash-balance mentioned above 


18. The defendants inter alia chal- 
lenged the valuation of the suit by the 
plaintiffs for purposes of court-fees and 
jurisdiction. The trial court: framed the 
following issue: 

‘Whether the suit is properly valued 


for purpose of court-fee and jurisdic- 
tion?” 

14. The parties led evidence on this 
issue, 


15. The trial court after examining 
the evidence held that in the present 
ease the suit against the defendants is 


against the right of ownership claimed - 


by the defendants. It also took the view 
that it does not relate to challenge of 
mere right of management. The trial 
court came to the conclusion that the 
plaint ought to have been valued in ac- 
cordance with S. 7 (iv) (c) of the Court 
Fees Act, 1870 read with the second pro- 
viso, as applicable to Delhi, The trial 
‘Court, om the evidence led before it, also 
came to the conclusion that since major 
portion of the property has been let out 
and the rest of it is in occupation of the 
defendants, it cannot be said that the 
‘property was being used exclusively for 
the Ramdwara and incapable of valua- 
‘tion. 

16. The trial court also took the view 
that even if the contention of the plain- 
tiffs is accepted that the portion of Ram- 
dwara is being used.. for- ‘rehgiri’ purpo~ 
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ses, the portion in occupation of the 
tenants cannot be said to be the property 
being used exclusively for purposes of 
Ramdwera and incapable of valuation. 
17. The trial court valued the proper- 


‘ties in dispute at Rs. 55,000/- including 


the value of the agricultural land at 
Rs. 8000/- and cash deposit of Rs, 10,000/- 
lying in the bank. 

18. Mr. K. K. Raizada, learned counsel 
who appeared on behalf of the appel- 
lants, made the following submissions: 

1) that the suit is mainly for perma- 
nent injunction and the prayer regard- 
ing declaration is a surplusage and should 
be ignored; 

2) in the alternative, even if it be 
held that the relief of declaration ig not 
a surplusage but is a substantive relief 
claimed by the plaintiffs, the relief of 
permanent injunction prayed for is mot 
consequential to the relief of declaration 
prayed for and, therefore, 5S. 7 (iv) (c) is 
not applicable and 

3) even if S. 7 (iv) (c) is attracted to 
the averments contained in the plaint 
and the relief prayed, yet the second pro- 
viso to this provision, as applicable in 
Delhi, is not attracted. z 

19. As to the first submission of the 
learned counsel, it was urged that the 


plaint had been filed in a representative 


capacity and the relief was also claimed 
in the same capacity. The plaintiffs are 
not parties to the alleged will on the 
basis of which the defendants are claim- 
ing title and, therefore, . the plaintiffs 
can ignore the will and this Court should 
also ignore the -averments in relation to 
the challenge to the will and treat the 
suit as purely for permanent injunction 
covered by S. 7 (iv) (d) of the Court-fees 
Act.. 

20. We have already noticed thè A 
rial avermentg in the plaint. Whether the 
suit is purely for permanent injunction 
is a matter of construction © of plaint in 
each case. But in construing the plaint, 


the court hag to look at the substance of 


the plaint rather than its mere form. If). 
on the whole and in substance, the suit 


‘appears to ask for some relief ag stated, 


yet the court can look at the substance 
of the relief. It is clear from even the . 
form that the suit ig for declaration cou- 
pled with the consequential relief, But, 


„we are to go into the substance of the 


plaint rather than mere form. In const- 
ruing the substance of the. plaint, it will 
be noticed that the plaintiffs do not claim 
to be in possession of the properties in 
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21. The trial court has found that tha 
‘defendants are in possession of Ram- 
‘dwara ‘partly ‘through self-occupation and 
substantially ‘through ‘their tenants. The 
‘relief for injunction as prayed cannot be 
‘granted to ‘the plaintiffs unless the obs- 
tacle in the way is removed. The obstacle 
‘is the will which is sought to be chal- 
denged by way of declaratory relief, 


22. Learned counsel for the plaintiffs 
referred us to Harchand Singh v. Dalip 
Singh, AIR 1965 Punj 468, H. R. Patel 
v. Mrs. C. G. Venkatalakshamma AIR 
4955 Mys 65, Parumal Ailmal v. Motumal 
(1912) 17 Ind Cas 44 (Sind) and Mahen- 
dra Sundar v. Dinabandhu (1913) 21 Ind 
Cas, 771 (Cal). 


23. These cases are, ‘however, of no 
thelp to the appellants. 

24, The case of Harchand Singh 
‘ATR 1965 Punj 468 (supra) was really 
‘a converse case, It wag a suit for injunc- 
tion filed by the plaintiff as a co-sharer 
fin the «disputed truck to the extent of 
%-which ‘wag in ‘possession of the defen- 


‘dant and the defendant was sought to ba. 


‘restrained ‘from disposing it of, Grover, 
J. took the view that the suit which had 
‘been filed was essentially for injunction 
‘though the plaintif, while claiming 
the relief, ‘had asserted that ‘he had one- 
‘half share in the ‘truck in question. The 
Tearnad Judge also tock the view that 
‘there was no ‘legal necessity for the 
plaintiff to get a declaration of his right 
“before ‘he could claim ‘injunction on the 
‘facts of ‘that case, The learned Judge, in 
order to decide whether the prayer for 
declartion was surplusage or not, laid 
down a test for determining it, as under 3 
“(At p. 469). 

“The correct test which hag been 
Maid down in decided cases is that 
‘where there is any ‘legal necessity for the 
‘plaintiff to get a declaration of his right 
‘before “he can get an injunction to prot- 
‘ect it the suit will fall under S. 7 (iv) (c) 
teven though the plaintiff sought declara- 
‘tion ‘by means of averments im the ‘body 
‘of plaint and not prayed for declaration 
‘specifically at the enä of the plaint. When 
there is some legal obstacle which has 
to be removed ‘before a  comsequential 
relief can be .granted, it is incumbent 
upon the plaintiff to pray for a declara- 
tion which will ‘have the effect of remov- 
ing that obstacle. If the plaintiff merely 
averg a title which can ‘be established 
without the cancéllation of a document 
or the nullification of any adverse title 
and only the reliefs are claimed which 
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will naturally flow from the establish- 
ment of the title which he avers, it is not 
necessary for the plaintiff to pray ex- 
pressly for a declaration of that title and 
the suit would fall under 8., 7 (iv) (d) and 
not under S. 7 (iv) (c) and the court-fee 
‘would be payable in such cases under 
S. 7 (iv) (d) vide Venkata Ranga Rao v, 
Sita Ramchandra Rao, AIR 1941 Mad 
91.” E 

25. If we may eay with respect to tha 
leamed Judge, we are in complete agree- 
ment with the test laid down by him, 
The test as laid down by him is that a 
suit for injunction will be treated as a 
suit under S5., 7 (iv) (d) of the Court-Fees 
Act if a plaintiff can get an injunction 
prayed for without the necessity of pray- 
ing for declaration. The prayer for dec- 
laration will be surplusage if the plain- 
tiff can get the relief for injunction with- 
out praying for declaration, But the dec- 
Taration has to be prayed where an obs- 
tacle has to be removed before the plain- 
tiff can claim the relief of injunction 
simpliciter. 

26. We have, therefore, to examine 
whether, in the present case, the plain- 
tiffs have to remove any obstacle out of 
their way before they can claim the re~ 
ef of injunction. The plaintiffs do not 
deny that the defendants claim to be 
‘mahants’ on the basis of the WUL As they 
are mahant, they are entitled to manage 
the same and retain the possession. The 
prayer of \permanent injunction simpli- 
citer “from interfering in the possession 
of Ramdwara and the property and cash” 
cannot, therefore, be granted on tha 
plaintiffs’ own averments. As mahants, 





‘the defendants are entitled to possession 


as well as manegement. For depriving 
them of their possession, the plaintiffs 
have sought the declaration that the will 
axecuted in their favour by the previous 
mahant is void and illegal and does not 
confer any right or title on the defen- 
dants in the Ramdwara or the properties 
attached to it. So long as the plaintiffs 
do not challenge the alleged title claimed 
by the defendants, the obstacle in the 
way of claiming relief of injunction re~- 
mains. As the obstacle to the relief of 
permanent injunction cannot be removed 
without claiming the declaration as pray- 
ed for by the plaintiffs themselves, it 
cannot be said that the relief of declaras 
tion sought for should be ignored as surs 
plusage. 

27. The other three cases cited by the 
learned counsel for tha appellants ara 


1878 Purushottam Dass v, Har Narain 


wholly irrelevant and need not be dis» 
cussed. 


28. There is thus no merit in the first 
submission of the learned counsel. 

28. Coming to the second submission. 
we have held that the relief of declara- 
tion prayed for by the plaintiffs was 

ecessary, Now the question arises; Can. 
the relief of injunction prayed for by the 

laintiffs be considered as consequen 
to the main relief or not? 


30. For decision of this question, 
again, the question has to be decided on 
the basis of the allegations in the plaint 
and the prayer made thetein. Mere 

uteness in drafting the plaint will not 
be allowed to stand in the way of the 
court looking at the substance of the res 
ief asked for. 

31. 5S. 7 (iv) (ce) without the second 
proviso reads as under: 


“7. The amount of fee payable under 
this Act in the suits next hereinafter 
mentioned shall be computed ag follows- 


(c) to obtain a declaratory decree or 
order where ee a relief is 


In all such suits the plaintiff shall state 
the amount at which he values the relief 
sought: 


Provided that the minimum Court-fee 
in each case shall be thirteen rupees.” 


32. The essential condition ‘for the 
applicability of this clause is that apart 
from a declaratory relief which the 
plaintiff claims, the additional relief 
which the plaintiff askg for must consti- 
fute “eonsequential relief’. As to what is 
the consequential relief has been the 
subject-matter of numerous decisions 
since the day the provision of S. 7 (iv) 
(c) was enacted but the controversy has 
since been settled. One of the cases which 
settled the controversy was the case 
reported as Mt. Zeb-ul-Nissa v. Din Mo~ 
hammad AIR 1941 Lah 97 (FB). This 
case received approval of the Supreme 
Court in the case reported as Shamsher 
Singh v. Rajinder Prasad, AIR 1973 SC 
2384. 


33. In the case of Mt. Zeb-ul-Nissa 


(AIR 1941 Lah 97) (FB) (supra) Bhide, J. 
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quential. relief” im Si 7 (iv): (c) of the 
Court-fees. Act. The Bench held: 

' "The. Expression: “consequential relief’ 
in Art. 7 (iv) (c) means some relief, which 
would follow directly, from the declara- 
tion given, the valuatiom of which: is n 
capable of being definitely ascertained 
and which is not. specifically. provided: for 
anywhere in the Act.and. cannot be: claim- 
ed independently of. the declaration 

a “substantial relief” . 

34. We are im complete agreement 
with the meaning, of the: expression 
“consequential. relief’ given. by, the. afore- 
said Full Bench. decision: 


35. The aforesaid Full Bench im the 
ease of Mt. Zeb-ul-Nism (AIR 1941 Lah. 
97) (FB) farther observed: 


“In a suit for a declaration that. a. deed, 
or a decree is null and void neither the 
answer to the question whether the 
plaintiff is or is not-a party to. the: decree 
or the deed sought to be declared as nul? 
and void, mor to the question whether 
the declaration sought dobes or does not 
fall within. the purview of S. 42, Specife 
Relief Act, furmishes a satisfactory; er 
conclusive fest for determining the court- 
fee payable. The true criterion for deter+ 
mining the question of court-fee in cases 
of this description. is the substance of: the 
relief claimed' as disclosed by the plaint, 
taken ag a whole and' not: merely the 
form in which the relief claimed’ is: ex- 
pressed; The mere fact that the -relief 
as: stated in the prayer clause is expnes- 
sed in a declaratory form: does; not neces» 
sarily show that the suit is. for a, mere - 
declaration and! no: more; If the: relief so 
disclosed! is: a declaration pure and. simple 
and involves: oo other relief, the suit 
would fall under Art. 27 (iii): and: the 
court-fee payable: would be Rs;. 10 only: 
At the initial stage: of determining the 
eourt-fee on a plaint, the questiom whe- 
ther the: declaratory suit. is liable to. he 
dismissed, either because it; does not fall 
within, the purview of. S.. 42, Specific Relief 
Act, or because the-plaintiff has-failed. to 
sue for a further relief: which. was, open to 
him or for some other reasom dees. not 
arise. That question arises only. after the 
necessary court-fee:. om the true: relief as 
disclosed by the plaint. is: paid and. the 
plaint is. properly before the Court.” 

36. We have already taken the vie 
that. the plaintiffs could not claim the 
relief of injunction. without: praying. fon 
declaration as! prayed for; It must, there- 


120- Deihi {[Prs. . 36-48] - Purushottam Dass 


ie obtain declaratory relief where con- 
sequential relief is prayed for. 


37. Consequently, the suit is governed 
by the provisions of S, 7 (iv) (c) of the 
Court-fees Act for determining the 
valuation for purposes of the court~fee 
payable on the plaint, 

38. We may now deal with the third 
submission of the learned counsel for 
the appellant. Before dealing with this 
submission, it will be appropriate to 
- notice the second proviso to S. 7 (iv) (c) 
as well, which is as under: 

“Provided further that in suits coming 
under sub-cl, (c), in cases where the re- 
Hef sought is with reference to any pro- 
perty such valuation shall not be less 
than the value of the property calculated 
in the manner provided for by cl. (v) of 
this section.” 


39. It is clear that if we do not read 
the aforesaid second proviso, in all guits 
coming under S, 7 (iv) (c) of the Court- 
fees Act, there is a right given to the 
plaintiff to place amy valuation that he 
likes on the relief he,seekg subject, how- 


ever, to any rules made under 
S. 9 of the Suits Valuation Act, 
and the .Court has no power to 
interfere with plaintiff’s valuation. 


(See observations in Smt. Shiela Devi 
v: Krishan Lal Kalra, ILR (1974) 2 Delhi 
491). This absolute right has, however, 
been curtailed by the aforesaid second 
proviso if it ig applicable. 


40. The learned counsel for the ap- 
pellant submitted that the material words 
in the second proviso, so far as the pre- 
sent case is concerned, are “where the 
relief sought ig’ with reference to any 
property”. It was submitted that the 
relief sought in the present case is not 
“with reference to any property“. The 
argument of the learned counsel wag that 
the declaration sought is in respect of a 
will which is not property within the 
meaning of the proviso. 

41. In this connection, the learned 
counsel referred us to the decision of the 
Division Bench in M/s. Ranchhoddas 
Shamji Khirani v. Mrs, Balwant Kaur 
Malik, ATR 1971 Delhi 249 where 
‘Andley, J. (as his Lordship then was) and 
one of us, took the view that the second 
proviso will apply only to such suits 
which are with reference to any property 
if the valuation of the suit can be calcu- 
lated in the manner provided for by 
-jel. (v) of S.7 and thus the Division Bench 
took the view that it will apply but only 
to immovable property referred to in 
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cl, (v) of S. 7 of the Court-fees Act. Itis 
true and we are in respectful agreement 
with the said decision, 

42. But the question arises whether 
the present suit can be said to be with 
reference to immovable property or not 
as cl. (v) of S. 7 deals with valuation of 
suits for the possession relating to land, 
houses and gardens, For determining the 
question ag to the nature of the relief 
we have again to look at the substance 
of the plaint. It is true that the declars- 
tory relief is with reference to the will. 
The consequential relief is with reference 
to possession of the Immovable property. 

43. The expression “reef” refers to 
the expression relief mentioned in S. 7 
(iv) (c) of the Court-fees Acf. If the sub- 
stance of the suitis examined, It will be 
noticed that it is the title of the defen- 
dants which is disputed. The plaintiffs 
donot claim the title in themselves oras- 
sert the same but are disputing the hos- 
tile title set up by the defendants which 
is claimed by them by virtue of the will 

44. It must, therefore, be held that 
the relief sought is with reference to the 
properties covered by the will. 

45. The fact that the relfef claimed in 
the present suit is in relation to property 
as contemplated by the second proviso ‘is 
fortified by the view taken in the deci- 
sion reported.as Shamsher Singh v Ra- 
jinder. Prasad, AIR 1973 SC 2384, Full 
Bench decision of the Punjab High Court 
reported as Prabhu v. Girdhari AIR 1965 
Punj 1 (FB) and in Chhota Singh v. Jit. 
Singh, AIR 1975 PunJ & Har 316. 

46. The learned counsel for the appel- 
lants, however, referred to the decision 
reported in Onkar Nath v Rameshwar 
Dass, AIR 1972 Delhi 80; Ram Kanwara 
v. Naurang Raj, 58 Pun LR 155: (AIR 
1956 Punj 251); Marimuthu Nadar v. 
Tutikorin Municipality, AIR 1955 Mad 
212. Nariman K. Irani v A. Batcha Sa- 
hib. AIR 1955 Mad 676 and Ramesh 
Chand v. Smt. Sarla Devi, 1972 (2) RLR 
104 (Note 158). 

47. It will be noticed that in the casa 
of Onkar Nath (AIR 1972 Delhi 80), . 
(supra) Deshpande, J. was dealing with a 
suit in relation to right to manage the 
property which was incapable of valua- 
tion and no imterest in property was in 
dispute and, therefore, Deshpande, J. 
rightly took the view that S. 7 (iv) (c) 
applies, but the proviso will not apply. 

48. In the case of Ram Kanwar (AIR 
1958 Punj 251) (supra) Bishan Narain, J. 
was dealing. with leasehold rights to pro- 
perty. The learned Judge took the view 
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that the proviso was applicable but the 
property involved was not the property 
as such but leasehold rights in respect 
ef such property and those were directed 
to be valued in accordance with the se- 
cond proviso. 

49. In the case of Marimuthu Nadar 
(AIR 1955 Mad 212) (supra) Nayudu, J. 
was dealing with a suit where no validity 
of any right to property was involved. 
What was involved was the validity of a 
Municipal scheme regarding properties, 


50. In the case of Nariman K. Irani 
(AIR 1955 Mad 676) decided by the Divi- 
Sion Bench (supra), Mack, J. who spoke 
for the Bench was at pains to point out 
that no decision or adjudication was re- 
quired as to the parties’ title to the pro- 
perty or the respective rightg to posses- 


sion, The relief was purely one directed - 


personally agaimst the mortgagees from 
doing an act which they had been autho- 
rised to do under the mortgage-deed by 
reason of power vested in them under 
S. 69 of the T. P. Act. 


51. Again, in the case of Ramesh 
Chand 1972 (2) RLR 104 (N. 158) (supra) 
B. C. Misra, J. was dealing with res- 
pect to the validity of a decree for money 
and, therefore, in any case the proviso 
did not apply. 

02. The question arises as to what are 
those properties and whether they are 
covered within the meaning of the word 
“property” ag stated in the proviso. As 
noticed earlier, in the averments in the 
laint, the property covered by the will 
relates to immovable property of Ram- 
dwara and the properties attached thereto 
as well as agricultural land and cash. It 
is the title to these properties which the 
defendants claim by virtue of the will 
hich is being disputed by the plaintiffs. 
The immovable property and the agri- 
cultural land are certainly properties 
within the meaning of the second proviso 
and their valuation can be calcualted in 
the manner provided by cl. (v) of S. 7. 
The title of the defendants to the cash 
covered by the will is not within the 
purview of the expression “any property” 
in the second proviso but that does not 
mean that the sald proviso would 
se to be applicable completely because 
“cash” is the. part of the property in 
relation to the relief sought.. 


53.. The question then arises how the 
= will be valued where part of the 


















lief sought is with reference to the ex- 
pression “any property” covered by the 
cond ‘proviso and partly not covered by 
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it. The second proviso would be applic-| 
able to the extent where the relief sought 
is with reference to “any property” 
within the meaning of the second proviso 
and the valuation of the suit in relation 
to “any property” not covered by the 
proviso will be governed by the substan- 
tive -part of this statutory provision, 
namely, S. 7 (iv) (c) but it cannot be said 
that the second proviso would be totally 
inapplicable. It would still be applicable 
to the extent the relief sought is. with 
reference to any property within the 
meaning of the second proviso. 

54. So far aş cash is concerned, since. 
the plaintiffs are not claiming the recovery 
of the same, for that part of the relief, 
the plaintiffs will be entitled to value 
the same themselves, But the immovable 
property will have to be valued and cal- 
culated which shall not be less than the 
value to be calculated in the manner pro- 
vided for in cl. (v) of S. 7. 

55. So far as the immovable property 
other than the land is concerned, the 
manner of calculation is the value ofthe 
subject-matter which means its market 
value. 

56. So far as the value of the land is 
concerned, it has again to be the market 
value unless the land is of the nature) 
covered by sub-cls. (a) to (d) of cl. (v) of 
S. 7. No evidence was led in the court 
below whether the agricultural land is 
of the nature contemplated by sub-cls., 
(a) to (d) of clause (v) of S. 7. Thus, the 
immoveable property as well as the’ agri- 
cultural land -have to be.valued accord- 
ing to the market value: The market 
value has been determined by the learned 
subordinate Judge at Rs, 45,000/~. The 
learned Subordinate Judge was not right” 
in determining the value ef the cash for 
purposes of the relief claimed in the suit — 
at Rs. 10,000/- as the cash ig not property 
within the meaning of the aforesaid pro- 
viso. Vis-a-vis the relief ag to cash, the 
plaintiffs are entitled to put any valua- 
tion. 


57. Thus, the value of the suit for. 
purposes of court~-fees would be 
Rs, 45,000/- plus the value of the relief 
for purposes of declaration and conse- 
quential relief in relation to 
cash which the plaintiffs may value, The 
value for purposes of jurisdiction in a 
suit, covered by S. 7 (iv) (c) of-the 
Court-fees Act, would follow the value 
fixed for purposes of court fees. 

58. The learned subordinate Judge 
rightly took the view that the suit for 
purposes of court-fees has to be valued 
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cable only to the extent indicated above, 


59. The learned. Subordinate Judge 
was thus right in holding that the suit 
had not been valued properly for pur- 
poses of court-fees and jurisdiction and 
was also right in ordering the return of 
the plaint for presentation to the proper 
court. 

60. For all these reasons, the appeal 
fails and is dismissed. Parties are how- 
aver, left te bear their own costs, 

Appeal dismissed, 
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Bharat Singh, Appellant v. Firm Sheo 


Pershad Giani Ram and others, Respon~ 
denis. 


First Appeal 28-D/1965, and Civil Revn.: 
No. 111-D of 1964 D/- 24-5-1977, | 

(A) Civil P. C. (5 of 1908), O. 21, 
Rr. 58 and 63 — Application tnder 
Order 21, Rule 658 dismissed — No 
suit filed — Subsequent application filed 
also dismissed — Suit under R. 63 ~~ 


7 Limitation, 


Originally three shops had been got 
attached by defendant No. 1 and objections 
filed by. the. appellant under O. 21 R. 58 
C. P..C,- were -dismissed on Aug, 19, 1950. 
No suit under O. 21 R. 63C. P. C. was filed 
by the appellant at that stage. The ex- 
ecution application in which the attach- 
ment had been made was, however, dis- 
missed on Jan. 10, 1953. Thereafter, a 
second execution application was moved 
by defendant No. 1 and on Jan. 29, 1956 
Ehe said three shops. were once again 


attached. ‘The auction sale took place on 


July 17, 1962. The appellant then filed 
objections to the sale and attachment of 
the aforesaid three shops under O. 21, 
R. 58, S. 47, S. 151 and O. 21, Rr. 90 and 
100 C. P. C. These objections were filed 
on Aug. 13, 1962 and were dismissed on 
‘Dec. 1, 1982. Subsequently a suit - was 
filed on 3-12-1982. 

= Held, the suit was not barred by Hmi- 
tation. (Para 18) 


There is no bar to a seeond applica- 
tion under O. 21, R. 58 C. P. C. being 
filed if the execution application was 
dismissed in 1953, as it was, and despite 

the appellant not having filed a suit 
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under S. 7 (iv) (c) read with the second 
proviso but the second proviso ig appl. 


A. LR. 
under O, 21 R. 68 C, P. C. on dismissal 
of his earlier applications in 1950. Indeed, 
had the appellant filed a suit under 
O. 21, R. 83 C. P. C. the same was bound 


- to be dismissed as infructuous on the ex~ 


ecution application being dismissed in 
1953 because the moment the execution 
application was. dismissed the attach- 
ment ceased and there was nothing ‘left 
to challenge. The bar of conclusiveness 
would apply only if there is any subsist- 
ing attachment and not otherwise. Simi- 
larly, the bar of the proviso to ©. 21, 
R. 58 C. P. C., enacted by the Punjab 
High Court would be attracted if there 
was a subsisting attachment. It would 
be an exercise in futility to file or go on 
with a suit under O, 21, R. 68 C P. C, 
if there was no subsisting attachment. 
(Para 16) 
‘If the execution application is not pro- 
secuted and is dismissed for default it 
has the same effect as the dismissal of 
the execution application otherwise. The 
consequence of the dismissal of the ex- 
ecution application is that the attach- 
ment ceases. H the attachment ceases 
any suit filed under O. 21, R. 83 C.P.C. 
would become infructuous and will have 
to ‘be dismissed for there would be noth- 
ing which the plaintiff could claim and 
there would be nothing in respect of 
which the plaintiff eould feel aggrieved. 
Inasmuch as the execution application 
stood dismissed on Jan. 10, 1953 the ap- 
pellant was not required to prosecute 
his claim by a suit under O. 21, R. 63 
C. P. C. on dismissal of his claim peti- 
tion on Aug. 19, 1950. The date of 
Dec. 1, -1962 was the only relevant date 
from which the period of limitation had 
to be computed. AIR 1938 Lah 568, 
Considered. (Paras, 24, 25) 
Anno: AIR Comm. C.P.C. (8th Edition) 
O. 12, R, 58, N. 19-C; O. 21, R. 63, N. 15 
- (B) Civil P. C. (5 of 1908), O. 47, B. 1 
—- Review application — Can be filed by 
party to lis — Third party cannot prefer. 
A review application can be filed only. 
by a party to the lis in which the order 
sought to be reviewed has been passed. 
It cannot be preferred by a third party. 
It could not be contended that the- 
phrase “any person considering himself. 
aggrieved” would include any one who 
is adversely affected by the impugned. 
order, whether that person is or is not 
to the lis in which the impugned 
order has been passed. As will be ap-. 
parent from a reading of the rule any 
person considering himself aggrieved by 
a decree or order may apply for review 
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provided he.can establish that he ‘from 
the discovery of new and important 
matters. or evidence which, after the 


exercise of due diligence, was. not with-. 
in his knowledge or could not be pro- . 


duced by him at the time when the 
decision was. passed or order made.’ 


This postulates that the person applying 


for review has,to satisfy two condi- 
tions, namely, that he is aggrieved by 
the order and also that he for the rea- 


sons mentioned was not in a position’ 
to bring fhat fact to the notice of the- 
Court earlier which resulted in a wrong 


order being passed. If these two condi- 
tions are necessary before a review ap- 
plication can be moved, it follows that 
the review application has to be made 


by a person who was a party to the 


lis decided by the impugned order or 
deeree. This view is based on the 
principle that a decree or order adver- 
sely affecting a person who is not a party 
to the lis in which that order or decree 
is passed is in law not binding on him. 
Such a person, therefore, can ignore’ the 
order or decree. which -adversely affects 
him and so, cannot apply for a review 
of that order or decree. He may take 
such other steps as ‘may be available to 
him in law to protect his right as and 
when the order or decree adversely af- 


fecting him is sought to be enforced so’ | 


as to jeopardise his rights. (1871) 61 
Ind Cas 534 (Lah), Rel. on. (Para 32) 
. Anno: AIR Comm. C. P. C. (8th Edn). 
O. 47 R. 1, N. 5.. 

Cases Referred: ` Chronological. Paras 


AIR 1967 SC 1390 . 26 
AIR 1965 Punj 206 17 
(1954) F. A. No 151 of 1954 (Punj) 5 
AIR 1945 Pat 369 23 
AIR 1944 Bom 50 20 
AIR 1938 Lab 568 | 23 
AIR 1931 Lah 74 22 
AIR 1925 Mad 1113 21 
AIR 1924 Cal 744 ` "19 
(1921) 61 Ind Cas 534 (Lahb] 32 


S. N. Chopra with G. N. Aggarwal, 
for Appellant; J. R. Goel, for Respon- 
dents Nos. 3 and 4. Giani Ram in person. 


PRAKASH NARAIN J. :— This Judg- 
ment will dispose of R. F. A. 28-D of 
1965. and Civil Revision No. 111-D of 
1964, both filed by..one Bharat Singh. 


2 R. F. A. 28-D of 1965 is directed 
against the judgment and decree of a 
Sub Judge Ist Class, i, dismissing 
‘the appellant's suit only oon the ground 
that it was barred by. limitation. 


Bharat Singh v. Sheo Pershad Giant; Ram . 


his’ brother 


~ 
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. 3. This suit was filed by the appel- 


lant against. five defendants for . a. de- 


claration. that. shops Nos. 32, 45 and 46 
situate at Naréla Mandi in the Union 
Territory of Delhi belonged to :-him and 
Kirpa Ram (defendant 
No. 5) and that the sale of the said 
three shops in execution of a decree 
dated March 18, 1950 passed by the 
court of Shri Parshotam Sarup, - Sub 
Judge Ist Class, Delhi, was null and void 
and did not confer any rights on defen- 
dants 3 and 4, the auction-purchasers. 
4. According to the _ appellant he, 
Kirpa Ram (defendant No. 5) and Maha 
Chand are the sons of one Ram Narain. 
Mst. Bhagirathi (defendant No. 2), is the 
widow of the said Maha Chand. The 
appellant and Kirpa, Ram, constituted 
a joint Hindu family after the death of 
their father Ram Narain and Mst. 
Bhagirathi lived with them but was not 
a member of the coparcenery. It was 
alleged that on Mar. 18, 1950 Mst. Bha- 
girathi got collusive decree for Rs. 5,900/- 
passed in favour of firm M/s Sheo 
Pershad Giani Ram (defendant. No. 1), 
the decree being against M/s. Jal Ram 
Dass Ram Narain, “the joint Hindu fami- 
ly firm of the appellant and Kirpa Ram. 
On July 18, 1951 the appellant and 


other members of his aforesaid joint. | 


Hindu Family firm filed a suit in . the . 
court of. Shri S. D. Tyagi, Sub JudgeIst | 
Class, Delhi (Suit No. 733 of 1951) for 
a declaration that the said. decree dated 
March 18, 1950 was a nullity’ and «was 
not. executable against the ‘appellant . 
and the property of the joint family of 
Jai Ram Dass Ram-Narain and for a 
permanent injunction restrainisg defen- 
dant No. 1 from’ proceeding with the 
execution of the said decree and getting 
the coparcenery property of the appel- 
lant sold in execution of the said de- ` 
cree. One of the properties men- 
tioned in the said suit as- being co- 
parcenery property ` were shops Nos. 37, 
45 and 46 situate at Narela. This suit 
was decreed by -the trial Court on 
April 9, 1960 and the decision was con- 
firmed by the Judgment and decree of 
the Senior Sub Judge, Delhi dated 
Aug. 19, 1961. The appellant claims that 
he and his younger brother Kirpa Ram 
as owners have been in possession of 
the aforesaid three shops for more than 
20 years and have consistently -been 


_ denying the ownership of the aforesaid 


auction-purchasers, defendants 3 and 4, 
though the property was sold in auc- 


tion. It may be mentioned here that 


- cation in which the attachment 


E ther pleaded that the 
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- the’ auction sale of the said three shops 


in execution of the decree for Rupees 


5,900/- took place on July 17, 1962. Ori- 
ginally, the said three shops had been 
got attached by defendant No. 1 and 
objections filed by the appellant under 
O. 21 R. 58 C. P. C. were dismissed ‘on 
Aug. 19, 1950. No suit under O. 21 
R. 63 C. P. C. was filed by the appel- 
lant at that stage. The execution appli- 
had 
been made was, however, dismissed on 
Jan. 10, 1953. Thereafter, a second ex- 
ecution application was moved by defen- 
dant No. 1 and on Jan. 29, 1956 the said 
three shops were once again attached. 
As noticed earlier, the auction sale took 
place on July 17, 1962. The appellant 
then filed objections to the sale and 
attachment of the aforesaid three shops 
under O. 21, R. 58, S. 47, S. 151 and 
O. 21, Rr. 90 and 100 C. P? C. These ob- 
jections were filed on Aug. 13, 1962 and 
were dismissed on -Dec. :1, 1962. The 
present suit was filed a few days later. 


. §. The suit was resisted by defendant 
No. 1, defendant No. 2, defendant No. 3 
and defendant No. 4. Kirpa Ram, de- 
fendant No. 5 supported the suit. Ac- 
cording to the contesting defendants the 
suit was misconceived and time barred. 
They denied any collusion between 
-Mst. Bhagirathi and defendant No. 1. 
They also pleaded that dismissal 
of the objections under O. 21, R. 58 
C. P. C. to „the attachment of 


the said shops by an order of the ex-. 


ecuting: court dated Aug. 19, 1950 was 
final and conclusive inasmuch as no suit 
was filed under O. 21, 
-Therefore, the attachment and sale could 
not be challenged. They also pleaded 
a decision of the High Court of Punjab 
in F. A. No. 151 of 1954 in which ‘it 
was held that Mst. Bhagirathi was a 


‘one-third absolute owner of the property - 


of the coparcenery of the descendants of 
Ram Narain and it was against her one- 
third share that the decree for Rupees 
5,900/- was to be executed. It was fur- 
appellant was- 
merely delaying the process of court 
. and was unnecessarily harassing defen- 
dants I to 4. l 

6. After replication was filed by the 
appellant, the trial Court framed the 
following issues :— 

“1. Whether the present suit is barred 
by principle of res judicata? O. P. D. 
2. Whether’ the suit: is barred by 
limitation? O. P. D. : 


R. 63 C. P.C. 


A.I. R. 


3. Whether the suit does not lie in 
the present form ? O. P. D. 


4. Whether the suit is properly valu- 


ed for purpose of court fee and juris- 


diction? O. P. P., 


5 whether the defendants are enti- 
Hoa to special costs u/s. 35(a) C.P.C. ? 
P.D.” 


7 On issue No. 2 the trial Court 
came to the conclusion that the 
appellant’s objections under O. 21, R. 58 
having been dismissed on August 19, 
1950, and the suit not having been 
brought within one year it was clearly 
barred by time. No plea was raised at 
that stage or in the trial Court by either 
party that the instant suit was a title suit 
challenging the attachment made on 
June 29, 1956, Le. the attachment taken 
out by defendant No. 1 for the second 
time after dismissal of the First Execu- 
tion Application on Jan. 10, 1953. The 
trial Court rejected the appellant’s con- 
tention that it stood proved on the 
record that the First Execution Appli- 
cation had been dismissed on Jan. 10, 
1953 and, therefore, the dismissal of the 
claim under ©. 21, R. 58 C.P.C., on Aug. 
19, 1950 was irrelevant. The contention 
that the objections under O. 21, R. 58, 
O. 21, Rr. 90 and 100 and S. 47 and S. 151 
C.P.C. having been dismissed on Dec. 1, 
1962, the suit as filed on Dec. 3, 1962 
under O. 21, R. 63 C.P.C. would be within 
time, was negatived. 


8. Having held that the suit was barr- 
ed by limitation, the trial Court did not 
choose to decide Issue No. 4. Issue No. 1 
was also not decided fully. Issue No. 3 
was given up by the defendants and so, 
was not decided. (The present suit ?) 
was filed after so many years of the 
dismissal of the claim under O. 21, R. 58 
C.P.C. on Aug. 19, 1950 the trial Court 
ordered compensatory costs under S. 35A 
C. P. C., in favour of defendant No. 1. 
Aggrieved by the above decision the 
appellant has come up in appeal and the 
only point for decision is whether the 
suit was barred by limitation. 

9. Whether ‘the present suit is 
maintainable or not and whether it is 
liable to be decreed or dismissed on 
merits or in law is ‘not a matter which 
we are called upon to decide at this stage 
Indeed, the matter has not been gone 
into even by the trial court. Any obser- 
vations, therefore; that may.be made 
hereafter are without prejudice to the 
suit being decided by the trial Court and 
those observations will not affect the 
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merits of the suit. As noticed earlier, 
since we have decide only the question 


of limitation, the observations that we. 


make must be read in the context of the 
suit being within time or barred by time 
and in no other context. 

10. The obvious fallacy in the 
impugned judgment and decree is that it 
proceeds on the assumption that the 
present suit has been filed under O. 21, 
R. 63 C.P.C. in consequence of the claim 
of the appellant under O. 21, R. 58 C.P.C. 
having been dismissed on Aug. 19, 1950. 
Admittedly, no suit was filed after the 
dismissal of that petition. The present 
suit has been filed after the dismissal of 
the petition under O. 21, R. 58, O. 21, 
Rr. 90 and 100 read with S. 47, and S. 151 
C.P.C. This petition was dismissed on 
Dec. 1, 1962 and the suit was filed on 
Dec. 3, 1962. The first question which 
comes in for determination is whether 
there is any evidence on record to 
justify the above proposition of fact. 

IL It-is an admitted case that no 
suit was filed after the dismissal of the 
application under O. 21, R. 58 C.P.C. on 
Aug. 19, 1950. It is also not in dispute 
that the sale of these three shops took 
place on July 17, 1962 and an application 
under O. 21, R. 58, O. 21, Rr. 90 and 100 
and Ss. 47 and 151 C.P.C was filed on 
Aug. 13, 1962. This application was dis- 
missed on Dec. 1, 1962, The trial Court, 
in our opinion, has erred in treating the 
only relevant date of dismissal of the 
claim under O. 21, R. 58, C.P.C. to be 
Aug., 19, 1950. 

12. The trial Court has relied on the 
Judgment of the High Court, Exibit D. 2, 
‘to come to the conclusion that the 
objections of the appellant under O. 21, 
R. 58 C.P.C., were dismissed on Aug. 19, 


` 1950. There is no doubt about this fact. 


The question really is whether the rele- 
vant date for the present suit is Aug. 19, 
1950 or Dec. 1, 1962. 


13. This brings us to the question as 
to whether the execution application of 
defendant/respondent No. 1 was dis- 
missed on Jan. 10, 1953 and if so, what 
is its effect on the attachment that was 
made and also whether the non-filing 
of a suit after dismissal of the objections 
under QO. 21, R: 58 C.P.C., on Aug. 19, 
1950 makes the decision on the claim in 
that application conclusive as to bar 
the filing of a second application when 
the second attachment was affected on 
June 29, 1956. -- 

14. Both Mr. S. N. Chopra, learned. 
counsel for the appellant and Mr. J. R. 
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Goel, learned ‘respondents 


..3 and 4, have jointly prayed that the 


dates and events of Jan. 10, 1953 and 
June 29, 1956 be raken as proved on the- 
record. 


15. Order 21, Rr. 58 and 63 read as 
under at the relevant time :— 


"58.(1) Where any claim is preferred 
to, or any objection is made-to the attach- 
ment. of, any property attached in exe- 
cution of a decree on the ground 
such property is not liable to such 
attachment, the Court shall proceed to 
investigate the claim or objection with 
the like power as regards the examina- 
tion of the claimant or objector, and in 
all other respects, as if he was a party 
to the suit: l 


Provided that no such investigation 
shall be made where the Court considers 
that the claim or objection was desi- 
gnedly or unnecessarily delayed.” 

"63. Where -a claim or an objection 
is preferred, the party against whom an 
order is made “may institute a suit to 
establish the right which he claims to 
the property in dispute, but, subject to 


the result of such suit, if any, the order 


shall be conclusive.” 


16. Admittedly, no suit was filed 
after the dismissal of the objections in — 
1950. The question is whether in view 
of the execution application having been 
dismissed in 1953 the rule as to con- 
clusiveness would be attracted. In our 
Opinion, there is no bar to a second ap- 
plication under O. 21, R. 58 C: P. C. 
being filed if the execution application 
was dismissed in 1953, as it was, and 
despite the appelant not having fled a 
suit under O. 21 R. 63 C. P. C. on dis- 
missal of his earlier application in 1950. 
Indeed, had the appellant filed a suit 
O. 21; R. 63 C. P. C. the same was 
bound to be dismissed as infructuous on 
execution application being dis- 
missed in 1953 because the moment the 
execution application was dismissed 
the attachment ceased and there was 
nothing left to challenge. The bar of 
conclusiveness would apply only if there 
is any subsisting attachment and not 
otherwise. Similarly, the bar of the 
proviso to O. 21, R, 58 C. P. C., enacted 
by the Punjab High Court would be at- 
tracted if there was a subsisting attach- 


ment. It would be an exercise in futility 


to file or go on with a suit under O. 21, 
R.: 63 C.. P. C., if there was no subsisting} 
attachment, ; 


that ` 
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“AU In Bibi Amar Kaur v. Shiv Karan 
AIR 1965 Punj 206, a bench of ` that 
court held: : 


` "Order ‘21, R. 58 of the Code provides 
a summary remedy to third parties, i. e, - 


persons other than judgment-debtors or 
their legal. representatives for raising 
objections to the attachment of the. pro- 
perty. Where a third party has a claim 
er an objection to the attachment of 
property attached in execution of a de- 
` cree, there are two courses open to him. 
He may straightway file a suit claiming 
the appropriate relief, or, may file an ob- 
jection-petifion under O. 21, R. 58 of 
the Civil. P. C.. to the Court executing 
the decree. The remedy provided is 
not only summary but is also concurrent 
‘and results only in a summary investi- 
Ration and not a full trial of ‘the issues 
between the parties. The party aggriev~ 
ed by an order passed’ after such inves- 
tigation has to file a suit under R. 63 
within one year to establish the rights 
which he claims to the property in dis- 
pute. If the sult is instituted by the 
@ecree-holder, against’ whom an order 
has been passed on objections filed under 
©. 21 R. 58 releasing the property from 
attachment, the right which he claims 
in the sult is the right to have the pro- 


o'e perty attached in’ execution of the de- 


‘cree against the judgment-debtor. If, 


>: on the contrary, the plaintiff is the ob-. 


` jector, who has been unsuccessful in: the 
. Objection proceedings before the execut- 


-+ Ing Court; the right which he claims in 
> “the suit under O. 21, R. 63 is the right 


‘ to have the property in dispute. released 
from- attachment on the ground that it 
belongs to him and not to the ‘Wudgment- 
debtor. Subject to the decision in. that 
suit, the order- passed by the execution 


Court- is conclusive. It is, however, es- 


, sential that the order on the applica- 


tlon -under O; 21, R. 58 must be sub- © 


sisting when the suit is filed. If the ob- 
jections under O. 21,-R. 58 are dismissed 
and the attachment. is upheld -and for 
some reason or the: other the attach- 


A.L R 


attach= 
reason, there is 


jections are filed. If that 
ment- ceases for ‘any 


_ nothing further to challenge. 


19% In Najimunnessa Bibi v, Nas 
charaddin Sardar, AIR 1924 Cal 744, a 
bench of that High Court also took tha 
same view as was later. taken by -the 
Punjab High Court. It was held that ` 
hp an attachment was released with- 

one year after the order- dismissing 
the claim case and execution proceedings 
were again taken: after the lapse of seye- 
ral years a title suit brought toe resist 
the . attachment was not barred by 
limitation, Dealing with the -phrase 
“shall be conclusive’ in O. 21, R. 63 
C. P. C. Rankin, J. observed: “The-mean= 
ing of the words shall be conclusive” 


4s that. the act of ‘the court is to be valid 


unless there is a suit. It means that the 
attachment held valid in the claim case 
shall be valid and the attachment re=- 
moved shall be as though it never was, 
so far as the parties are concerned, 
The rule seems to mean that subject to 
a-suit factum valet the act of the Court 
shall not be questioned save in that‘ way: 
The effect of the decision as to posses 
sion in other proceedings in which thaf 
question may again arise is not the 
matter to which the words “shall be 
conclusive” are directly addressed. Tha 
principle is that the object of making a 
claim in execution is to remove the at- 
tachment, that when the attachment is 
withdrawn that object is gained and that — 
if there exists no attachment, or proceed- 
ing in execution on which the order in 
the claim case ‘can: take effect, one 
is. not bound to bring a suit . com- 
plaining of such order.: It is no ans- 
wer at all to say that a decree-holder’s 
suit under R. 68 has always to be 
brought after the attachment is remov- 
ed. If the decree-holder succeeds, he 
gets the attachment restored as at the 
date it was made and that is what he 
fights for.” l 


©, -20. In ` Radhabai Gopal v. Gopal 


Dhondo; AIR 1944 Bom 50, again the 


above noted views were reiterated. 


‘21. It was urged on behalf of the 
respondents that. suppose the attach- 
ment lapses and suit is not filed, then 
what would be the position? Would 
not the rule of conclusiveness apply if 
on an earlier occasion the suit had 
not been filed? The answer is to be - 


"ment subsequently comes to an end, the 
". order upholding the attachment would, 
.- in the circumstances, become defunct 
-` and in such an event there is no pur- 
- “pose in filing a suit to have the attach- 

ment set aside.” ' 


| 18. In the same case the bench ex- 
; plained that the words “such attach- 


ment” in R. 58 point te the ` conclusion 
that the order passed on the objections 
-i operative only in respect of the par- 


ticular attachment against which ob- . 


found in the observations of Rankin, J., 
noted above. Further, in Kumara 


-Goundan v. Thewaraya Reddi AIR 1925 


Mad 1113, it was observed by Ramesam, 
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J., “In the first place, if it is conceded 
that the order becomes useless and in- 
operative when the 
within one year of the order, this is a 
concession not allowed by the 
reading of the section. Secondly, if the 
operativeness of an order on a claim 
petition is to be regarded as conditional 
on the continuance of the attachment, it 
is difficult to see why cessation of the 
attachment withinone yearshould des- 
troy the operativeness and the cessation of 
it beyond one year should have just the 
opposite effect merely because a suit to 
set aside could not be brought more 
than one year after the date of the 
order.” 


22. In Chet Singh, v. Gujar . Singh, 

AIR 1981 Lah 74, Addison, J., observed: 
“The order under O. 21, R. 63, is con- 
clusive in the sense that it cannot be 
agitated again in the execution pro- 
ceedings in which it was passed un- 
less a suit is brought within one year 
of the date of the order, i e., that it 
. is conclusive as between the claimant 
and the decree-holder who ‘is proceeding 
against the property. If, however, the 
decree-holder raises the attachment 
within a year, obviously “there is no 
reason why the claimant should insti- 
tute a suit to set aside the order as 
there is no attachment in force. It 
makes no difference if the. attachment is 
raised after the termination of one year. 
It does mean that in those proceedings 
the claimant is running a risk and will 
be estopped from. contesting the decree- 
holder’s right. to proceed against the pro- 
perty, but if the decree-holder does not 
sell the property and the decree is 
satisfied otherwise, the fact that ‘attach- 
ment was raised more than a year after 
the date of the order on the claim does 
not make any difference.” 


23. In Ramchandra Singh v. Msh 
Bibi Khodaijatul Kubra, AIR 1945 Pat 
369, a bench of the Court noticed with 
approval the views of the Calcutta and 
Madras High Courts and laid down the 
proposition that the conclusiveness of an 
order in a claim case contemplated by 
O. 21, R. 63 C. P. C., is conditional on 
the continuance of the execution pro- 
ceedings and the attachment ensuing 
therefrom, and that consequently when 
an order is made on an ` application 
under O. 21, R. 58 of the Code dismis- 
sing a claim but the sale itself held in 
that execution proceedings is set aside 
and the attachment ipso facto comes to 
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attachment ceased ` 
literal - 
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an end, a subsequent: suit brought be- 


yond one year by the claimant for ade- 
claration of his title is not barred under 
Art. 11, Schedule I of the Limitation 
Act. It was further held that it was 
immaterial that the execution. proceed- 
ings cametoanend within or beyond one 
year of. the date of the order in the 
claim case.. 


24. Order 21, R. 57 C. P. C., has some 
relevance and may be noticed ‘at this 
stage. This provision reads as under:— 


“57. Where any property has been: at- 
tached in execution of a decree but by 
reason of the decree-holder’s default 
the Court is unable to proceed further 
with the application for execution, it 
shall either dismiss the application or 
for any sufficient reason adjourn the 
proceedings to a future date. Upon the 
dismissal of such application the attach- 
ment shall cease.” 


If the execution application is net 
prosecuted and is dismissed for de- 
fault it has the same effect as the 
dismissal of the execution applica- 
tion otherwise. The consequence of 
the dismissal of the execution applica- 
tion is that the attachment ceases. If 
the attachment ceases any suit filed 
under O. 21, R. 63 C. P. C. would. 


dismissed for there would be 
which the 
there would be nothing in respect of 


which the plaintiff could feel aggrieved. | - 


25. Apart from the concession by the 
learned counsel that the execution ap- 
plication was dismissed on Jan. 10, 1953, 
this fact stands established on a reading 
of Para II (d) of the grounds of appeal 


in Execution First Appeal No: .2-D of. 


1963 filed in the High Court of Punjab Cir- 
cuit Bench at Delhi which was brought 
on record. The trial court was. in 
error in not relying upon this substantive 
piece of evidence and treating Aug. 19, 
1950 as the date from which limitation 
had to be computed for the filing of the 
present suit. Inasmuch as the execution. 
application. stood dismissed on Jan. 10, 
1953 the appellant. was not required to 
prosecute his claim by a suit. under 
O. 21, R. 63 C. P.. C. on dismissal of his 
claim petition on Aug. 19, 1950. The 
date of Dec. 1, 1962 was the only rele- 
vant date from which the period of 
limitation had to be computed, - 


come infructuous and will have to bel, 
i nothing |` 
plaintiff could claim»; andj- ` 


tne 


È 


È- 


N 


' and it does take place? 
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26. Mr. J. R. Goel then sought to 


sustain the decree on the ground of res . 


judicata. He relied on Mangru Mahto v. 
Thakur Taraknathji Tarkeshwar Math, 
AIR 1967 SC 1390. The decision relied 
upon does not help to advance the con- 
tention of the learned counsel, It cannot 
be said that the dismissal of the claim 
petition in 1950 would operate as res 
judicata to the claim petition preferred 
in 1962. In the case relied upon it has 
been clearly held that a claim under 
O. 21, R. 58 C. P. C. is not a suit ora 
proceeding analogous to a suit. An 
order in the claim proceedings does 
not operate as res judicata. It is because 
of R. 63 that the order becomes conclu- 
sive. It is further clarified in this very 
decision that the effect of R. 63 is that 
unless a suit is brought as provided by 
the rule, the party against whom the 
order in the claim proceedings is made, 
or any person claiming through him, can- 
not reagitate in any other suit or pro- 
ceeding against the other party or any 
person claiming through him, the ques- 
tion whether the property was or was 
not liable to attachment and sale in 


execution of the decree out of which the 


claim proceedings arose, but the bar of 
Rule 63, extends no further. Mangru’s 


case was not considering the effect of 


the attachment being raised or ceasin’ 
to be operative, nor was it considering 
a second.claim petition under O. 21, 
R. 58 Œ- P.. C. being fled on a fresh 


‘attachment being made. : 


27. Mr. Goel also relied upon Sant 
Lal v. Firm Udho Raw Walait Ram, 
AIR 1938 Lah 568 and urged that the 
claim petition under O. 21, R. 58C. P, C. 
was competent once the sale had taken 
place because the attachment ipso facto 
determined on the property being sold. 
The Bench, no doubt, laid down 
the above proposition but it is per- 
tinent to note the further observa- 


tions in the judgment of Addison, J., ` 


namely, “it is true that by sub-rule (2) 
of that Rule (Rule 58) a Court is not 
bound to postpone the sale pending the in- 
vestigation ofthe claim but usually it 
should do so except where itisof opinion 
that the claimis frivolous or vexatious or 
meant to dealy the execution proceed- 
ings.” If that be the correct proposi- 
tion then, and we say it with respect, 
the proposition laid down by the bench 
does not appear to be correct. What 
happens to a claim petition filed before 
sale where the sale is not postponed 
Does such a 
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claim become infructuous? If the propo« 
sition laid down by the ‘Lahore High 
Court was correct then a claim petition 
unler O. 21, R. 658, though otherwise 
having merit, may stand defeated be~ 
cause the court did not stay the sale and 
Sale takes place. Indeed it is keeping in 
view the uncertainty of the proposition 
propounded in the above noted decision 
of the Lahore High Court, which follow- 
ed the view of Calcutta, Patna and Ran- 
goon High Courts, that R. 58 of O. 21 has 
been amended recently and it has been 
Clarified that no claim or objection 
under R. 58 shall be entertained where 
before the claim is preferred or objec- 
tion is made ‘the property attached has 
already been sold. 

28. Giani Ram appearing in person 
for respondent No. 1 wanted to address 
us on the merits of the suit but we did 
not allow it. He made no submissions 
on the question of limitation. 


28. In this view of the matter wa 
accept the appeal, set aside the finding 
of the trial court that the suit is barred 
by limitation and remand the suit for 
trial in accordance with law. In the 
circumstances of the case there will be 
no order as to costs in this appeal. 


30. We now come to Civil Revision 
No. 111-D of 1964. This revision peti- 


tion has been filed by Bharat Singh 
against an order dated Dec. 19, 1963 
passed by a sub judge Ist Class, Delhi, 


dismissing Bharat Singh's application for 
review of an order passed by tha 
same Sub Judge on Jan. 5, 1963, Tha 
application was moved under S. 114 and 
O. 47, R. 1 read with S. 151 C. P, C. in 
regard to the order dated Jan. 5, 1963 
confirming the auction sale in Execu-~ 
tion Case No. 452 of 1962. The Sub 
Judge dismissed the review application on 
the ground that as far as his court was 


concerned, there was no injunction 
order from the court of Shri R. L. 
Lamba, Sub Judge Ist Class, Delhi, 
either restraining the court or the 


decree-holders from getting the sale 
confirmed in the execution case started 
by M/s. Sheo Pershad Giani Ram, res- 
pondent No. 1 herein. There was somā ` 
controversy as to whether the injunc- 
tion order, as served on the decrees 
holder, respondent No. 1, was an in- 
junction order “till further orders” or 
was an injunction order operative only, 
till Jan. 4, 1963. 


31. In our opinion, it is not necese . 
sary to go into the facts 


of the case. . 


L978 . 


xecause. the impugned order dismissing 
che review application can be upheld on 


2 preliminary point, namely, that no 
review petition under O. 47, R. 1 C. P.C. 


could be filed by Bharat Singh, O. 47, - 


R. 1 C.P.C. reads as under :— 
"1. (1) Any person considering him- 
self aggrieved— 


(a) by a decree or order from which. 


an appeal is allowed, but from which no 
appeal has been preferred. 


(b) by a decree or order from which 
no appeal is allowed, or 

(c) by a decision on a reference from 
a court of Small Causes, 
and who, from the discovery of new 
and important matter or evidence 
which, after the exercise of due dili- 
gence, was not within his knowledge or 
could not be produced by him at the 
time when the decree was passed or 
order made, or on account of some mis- 
take or error apparent on the face of 
the record, or for any other sufficient 
reason, desires to obtain a review of 
the decree passed or order made againt 
him, may apply for a review of judg- 
ment to the Court which passed the de=- 
cree or made the order.” 


On the very reading of the rule it is clear 
that a review application can be filed 
only by a party to the lis in which the 
order sought to be reviewed has been 
passed. It cannot be preferred by a 
third party. It was urged on behalf of 
the petitioner that the phrase “any per- 
son considering himself aggrieved” 
would include anyone who is adversely 
affected by the impugned order, whe- 
ther that person is or is not party to 
the lis in which the 
has been passed. We do not agree. As 
will be apparent from a reading of the 
rule any person considering himself ag- 
grieved by a decree or order may apply 
for review provided he can establish thaf 
he “from the discovery of new and im- 
portant matters or evidence which, 
after the exercise of due diligence, was 
not within his knowledge or could not be 
produced by him at the time when the 
decision was passed or order made.” This 
postulates that the person applying for 
review has to satisfy two conditions, 
namely, that he is aggrieved by the 
order and also that he for the reasons 
mentioned was not in a position to bring 
that fact to the notice of the Court earlier 
which resulted in a wrong order- being 
passed. If these two conditions are nec- 
essary before a review application | can 
be moved, ‘it follows that. the review: ap-. 
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- plication has to be made by a person who 


was a party to the lis decided by the 
impugned order or decree: - 


32. No authority contrary to the view 
that we have expressed above was cited, 
nor was any authority cited in favour of 
the view that we have expressed. We 
are, however, fortified in taking the 
view that we have taken on the prin- 
ciple that a decree or order adversely 
affecting a person who is not a party 
to the lis in which that order or decree 
is passed is in law not binding on him. 
Such a person, therefore, can ignore ‘the 
order or decree which adversely affects 
him and so, cannot apply for a review of 
that order or decree. He may take such 
other steps 4s may be available to him in 


_law to protect his rightsas and when the 


order or decree adversely affecting him 
is sought to be enforced so as to jeopar- 
dise i. rights, (See (1921) 61 Ind Cas 534 


33. We, therefore, dismiss this re- 
vision petition but in the circumstances 


of the case make no orders as to costs. 


Order accordingly. 
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FULL BENCH 
T. V. R. TATACHARI, C. J, 
V. S. DESHPANDE AND 
PRITHVI RAJ, JJ. 


= Mst. Ram Piari and others, Petitioners 
v. The Union of India, Respondent, 

Civil Revn. Nos, 271 and 451 of 1972, 
D/- 18-10-1977, 


(A) Land Acquisition Act (1 of 1894), 
S. 18 — Civil P, C. (5 of 1908), O. 22 
Rr. 3 & 9 — Proceedings before Court 
on reference application — During their 
pendency claimant dying — O. 22 Rr. 3 
& 9 apply — Limitation Act applies — 
ILE (1975) 1 Delhi 837, Overruled, 


A combined reading of Ss. 18 to 26 of 
the Act, does not show that any obliga- 
tion is cast on the Court to make an 
award on the failure of the applicant, at 
whose instance reference is made, to ad- 
duce evidence to challenge the quantum 
of compensation offered to him by the 
Collector or lay a challenge that the mea- ` 
surement taken by the Collector in res- 


pect of the land or property acquired was 


not properly made; It is incumbent on 
the applicant to pursue his claim as pro- 
vided under the Act. In the event of the 


‘death of the person. at whose instance the 
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reference was made, the right to con- 
tinue the reference survives to his legal 


representatives. It is for the legal repre-. 


sentatives if they choose to pursue the 
reference to apply to the Court for be- 
ing brought on the record to enable 
them to prosecute the reference. No ob- 
ligation is cast on the Collector to ~fur- 
nish the names and addresses of the 
legal representatives of a deceased 
claimant to keep the reference alive, The 


.reference is to be - answered and an . 


award given by the Court only on evi- 
dence being produced before it by the 
claimant who challenges the award 
given by the Collector, If no evidence is 
led the reference has to be declined. : The 
provisions of the Act do not cast any 
obligation on the Collector to justify 


his award. It is only when a claimant . 


produces evidence before the Court and 
succeeds in showing that the award 
made by the Collector is inadequate that 
the Collector is to lead evidence in re- 
buttal. The Act itself does not prescribe 
the procedure applicable to the proceed- 
ings before the Court while hearing a 
reference application. S. 53 of the Act, 
however, makes the provisions of the 
Code applicable to these proceedings. 
Accordingly the procedure laid down in 
the Code has to be followed by the 
Court in deciding a reference applica- 
tion ` (Paras 18, 19) 


_ The procedure laid down in the Code 
being applicable to these proceedings, it 
cannot be urged that the applicability of 
the provisions of O. 22 of the Code’ are 
not attracted to the ‘proceedings’ in the 
Court. An application: under O. 22 re- 
quiring the legal representatives to be 
brought `on the record has to be moved 
within the period: prescribed. for moving 
such application. In casé‘the application 
is not moved within time the reference 
would abate and the Court is not oblig- 
ed to answer such a reference, It is no 
doubt true that a reference application 
is not a suit, however because of the 
applicability of the procedure prescribed 
in the Code to the proceedings before 
-the Court in such applications, the ti 
ceedings before the Court partake 

nature of a suit. During the sleeve ae 
before the Court in ‘the reference: appli- 
cation the claimants will © partake the 
status of plaintiffs while the’ non- 
claimants and Collector would --occupy 
the position of defendants. Case law re- 
viewed, AIR 1964 Madh Pra 171 ` and 
AIR 1970 Pat 209. Dissented from. ' 


- (Paras: 20, 21) 


~ 
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-claimant’s 


ALR. 


On the application of the provisions 
of O. 22 to the proceedings on a refer- 
ence application before the Court it is 
futile to contend that the provisions of 
the Limitation Act would not be appli- 
cable for filing an application under the 
aforesaid provision of law. for bringing 
on record the legal representatives of 
the deceased claimant, Observations to 


-contra in AIR 1967 Guj 118, Dissented 
from; ILR (1975) 1 Delhi 837, Overruled. 


(Para 24) 


Claimant having died during pendency 
of reference proceedings before court, 
legal representatives made an 
application under O, 22 R. 3 for being 


Drought on record, after more than 90 


days of death of claimant. No ground 
alleged for condoning delay of | about 
95 days, 


‘Held that the application under O. 22 
R. 3 was rightly rejected and the re-’ 
ference proceedings before the court 
abated. (Para 34) 

‘Anno: ATR Man. (8rd Edn.) L. A. Act, 
S. 18 N. 6; AIR Comm, CPC (th Edn.), . 
O. 22, R. 3, N. 2. 

(B) Land Acquisition Act- (1 of 1894), 
S. 18 — Civil P, C. (5 of 1908), O. 9 R. 9 
— Proceedings before Court on refer- 


ence. — Default of appearance of claim- 


ant — Proceedings can be dismissed 


5 Provisions of O, 9 apply, Civil Revn. 


367 of 1971, D/- 7-3-1972 (Delhi), Over- 


ruled. 


The Land Acquisition Act itself does 
not prescribe tħe procedure applicable to 
proceedings before the court while hear- 
ing reference application, S, 53, however, 
makes the provisions of the Code applic- 
able to these proceedings, Accordingly 
the procedure laid down in the Code has 


to be followed by the Court in deciding 


a reference application, When the claim- 
ant committed default in appearing in 


Teference proceedings, application can be 


dismissed for default. Provisions of O: 9 


- would be attracted, Civil Revn. 367 of 


1971, Ale 7-3-1972 (Delhi), Overruled. 
(Paras 19, 20, 35) 
Anno: AIR Man. (8rd Edn.) L. A, Act, 


Š. 18, N. 6C; AIR Comm. C.P.C. (8th 


Edn.). O. 9, N. 3. 
Cases` Referred : Chronological Paras 


ILR (1975) 1 Delhi 887 `. 31 
(1972) Civil Revn. No, 367 of 1971, D/- 
7-3-1972 (Delhi) 2, 31 


(1971) F, A. No. 189 of 1969, D/- 17-8- 


1971 (Delhi) , 28, 30 
AIR 1970 SC. 198: 1970 Lab- IC 256 32 
AIR 1970 SC 209: 1970 Lab IC 29 32 
(1970) 83 Mad LW 661 . 23 


1978 


AIR 1970 Pat 209 
ATR 1969 SC 1335: 1969 Lab IC 1538 32 


AIR 1967.Guj 118 29, 31 
AIR 1964 Madh Pra 171 4. 
ILR (1963) 2 Punj 442 n 25 
AIR 1933 PC 63 ‘33 
(1905) ILR 32 Cal 605 (PC) 92 

| (1903) ILR 30 Cal 36 - 29 
Kesri Singh, ‘for Petitioners; K. N. 


Kataria with N, 5, Choudhry, for Res-. 


pondent. 


| PRITHVI RAJ, J,:— Lands covered 
| by award No. 1956 dated 21st March, 
- 1967, were acquired by the Delhi Ad- 
, ministration for a public purpose, viz., 
| planned development of Delhi at public 
expense. One Smt. Surjo along with 
others claiming to be persons interested 
in respect of their lands acquired feeling 
aggrieved by the award filed reference 
petition under S. 18 of the Land Acqui- 
sition Act (herein to be called ‘the Act’) 


before the Land Acquisition Collector. 


quiring him to refer the matter for the 
determination of the Court, During the 
pendency of the reference petition in the 
Court of an Additional District Judge, 
Delhi, 
died. An application was filed in the 
| Court on 12th Oct. 1971, requesting. that 
her daughters, namely, Smt. Rám Piari, 
Smt, Bhagwati, Smt. Champa and Smt. 


| gui to be called ‘the Collector’) re- 


Ratna in whose favour Smt. Surjo was 


stated to have made a will be brought 


on the record. As per. averment in the’ 


said application Smt. Surjo died on’ 8th 
April, 1971. The respondents, Union of 
India, opposed the application alleging 
that the- same was barred by limitation 
and that the reference petition in res- 


- pect of the claim of Smt. Surjo had 


abated according to the provisions of 
O. 22 of the Civil P. C. 1908 (herein to be 
called ‘the Code’). The learned Addi- 
tional District Judge accepted the twin 
contentions noted above and by his im- 
pugned order dated 4th May, 1972, hold- 
ing that the application was barred by 
time and that reference petition in res- 
pect of the claim filed by Smt.: Surjo 
had abated, dismissed her claim with a 
direction that her name be deleted from 
the reference petition, The legal repre- 
sentatives of the deceased, Smt, Surjo, 
feeling aggrieved by the above-said 
order ‘challenged the correctness of the 
same in Civil Revision No. 271 of 1972 
which came up for hearine before one 
of us (V. Deshpande, J.). The learned 
single Judge noticing: conflict of judicial 
decisions on the applicability of the pro- 
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visions of Order XXII of the Code and 
that of the Limitation Act to the pro- 
ceedings under Section 18 of the Act 
before the Court directed that the Civil 
Revision Petition be placed before the 
Chief Justice for the constitution of a 


` Full Bench for its decision, ‘This is how 


the Civil Revision Petition No. 271 of 


1972 has come up before us, 


2. In Civil Revision Petition No. 451 
of 1972, respondent Budhan feeling ag- 
grieved by the award made in respect of 
his land acquired in pursuance of the pro- 
ceedings taken under the Act filed a re- 
ference application under section 18 of 
the Act, The said application was pend- 
ing in the Court of an Additional Dis- 
trict Judge, Delhi, (Shri J. D. Jain) who 
dismissed the same in default on 27th 
March, 1968, The ¢laimant after the 
lapse or four years on 3rd May, 1972, 
moved an application under O. 9 R. 9 
of the Code for restoration of the said 
application, The learned Additional Dis- 
trict Judge restored the application in 
the view of the decision of P. S. Safeer, 
J., in Civil Revn. No. 367 of 1971, Him- 
mat v. Union of India, decided on 7-3- 
1972 (Delhi) holding that “A careful 
scrutiny of the provisions ing with 
Section 18 and ending with S. 26 of the 
Act leads to` a conclusion that once the 
reference is made under S. 18 of the 
Act tọ the Court, the Court is bound in 
law to dispose it of, The reference is not 
to be dismissed in default if the appli- 
cant, on whose application the referencë 
may have been made by the Collector, 
fails to appear.” 


3. Since a common question of law, 
namely; applicability of the provisions of 
O. XXII and O, 9 of the Code and that 
of the Limitation : Act, 1963, arises in 


these two revision petitions it would be 


appropriate to dispose them of by a 


- single judgment. ee 


4. Shri Kesri Singh | appearing for the 
petitioners in. Civil Revision No. 271 of 
1972 strenuously contended that a peru- 
sal of the provisions of Ss. 18 to 26 of 
the Act succinctly bring out the scope of 
the proceedings envisaged by the above- 
said sections, unmistakably indicating 
that on reference application being made 
a duty is cast on the Collector to furnish 
a statement to the Court in terms of 
Section 19, apprising the Court regard- 
ing the situation and extent of the land, 
with particulars of any trees, buildings 
or standing crops thereon and also give 
the names of: the persons whom he has 


‘under Section 11. 
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besides apprising the Court in respect of 
the amount awarded for damages . and 
paid or tendered under Sections 5 
and 17 or either of them, and 
the amount of compensation awarded 
Further, the Collec- 
tor, it was urged, is required in case if 
the objection was with respect to the 
amount of the compensation, to state the 
grounds on which the amount of com- 
pensation was determined. According to 
sub-sec. (2) of S. 19, Shri Kesri Singh 
submitted, it is incumbent on the Collec- 
tor to attach with the said statement 4 
schedule giving the particulars of the 
notices served upon and of the state- 


_ments in writing made or delivered by 


the parties interested respectively, Such 
detailed information, the counsel submit- 
ted, was required to be given to enable 
the Court to make the award.as envisag- 
ed by S, 26, A combined reading of Sec- 
tions 18 to 26, he contended, shows that 
on making a reference by the Collector 
under S. 18, the proceedings in the 


Court would terminate on making the 


_ award and could not be disrupted, at any 


earlier stage such as by dismissing the 
reference in, default. It was contended 
that the scheme of the Act clearly indi- 


‘ cates that award has to be made on the 


‘ 
æ 


‘dicate 


reference, and the court could not ab- 


was for this reason, goes the argument, 
that the Collector has to furnish detailed 
information in terms of S, 19. That be- 
ing so, it was submitted, on the person 
interested in the land dying during the 


‘pendency of the reference, the Collector 
‘was required to furnish the names. and : 


addresses of the legal representatives of 
the deceased claimant so as to bring up 
to date the statement furnished by him 


to the Court. Shri Kesri Singh accord- ` 
-. ingly contended that reference proceed- 


ings cannot be dismissed for any reason 
whatsoever but must culminate in the 
award, In this view 
strongly submitted that ‘the provisions 


of O. XXTI of the Code and those of the 


Limitation Act were altogether foreign 
to the scheme of the Act, being inconsis- 
tent with the very nature and scope of 
the proceedings under- the 
above - submissions were sought to 
be reinforced on the basis of a Division 


Bench Judgment of the Madhya Pradesh - 


Abdul Karim v. 
Pradesh, AIR 1964 


High ` Court in case, 
State of Madhya 


Madh Pra 171 wherein a similar question 
‘ arose for consideration -as is: under con- 
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its duty cast on it by S. 26. It 


of the matter he - 


Act, The . 


A.I R. 
sideration in the instant revision peti- 
tion. In that case the Bench took the 
view that the scope of the proceedings 


envisaged under the Act indicates that 
once a reference is made under S. 18, the 
Court has to make an award under Sec- 
tion 26 and that the proceedings could 
not be disrupted at any earlier stage. 
The above view, the Bench observed, 
was easily discernible from the scope of 
the enquiry required to be made as con- 
templated by Ss. 21 to 23 of the Act, The 
provisions of O. 22 of the -Code, the 
Bench held, in terms apply only to suits 
and appeals the trial and hearing of 
which are regulated by the Code; that 
the term ‘suit’ means a civil proceeding 
initiated by the presentation of a plaint. 
It was accordingly held that it was ob- 
vious enough that the reference proceed- 
ings under S. 18 of the Act are not suit 
proceedings in that the reference is not 
made by the person interested to the 
Court but to the Collector asking him 
to make a reference to the. Court. That 
being so, the Bench held that the re- 
ference is made not by the party but by 
the Collector albeit at the instance of the 
party, Further that S. 53 of the Act 
could not be read as creating a fiction for 
deeming ‘proceedings , before the Court 
under the Act’ as proceedings in any 
suit, In the premises it was observed 
that O. 22 could not be applied to pro- 
ceedings under S. 18 of the Act taking 
those proceedings as suit proceedings in 
reality or fictionally under the Code 
otherwise there would have been no need 
to create the fiction embodied in S. 26 
(2) of the Act that an award made by 
the Court shall be deemed to be a de- 
cree within the meaning of S. 2, Cl. (2) 
of. the Code, The Bench further observ- 
ed. that the applicability of the Code to 
the proceedings under S. 18 of the Act’ 
could only be by virtue of S. 53 of the 


. Act, subject to the limitation contained 


in that section. The limitation is that 
the provisions of the Civil P, C. intended 
to be applied must not be inconsistent 
with anything contained in the Act. For 
the purpose of inconsistency it is not 
necessary that there should be an ex-. 
press provision to the contrary in the 
Act itself. It would be enough if the ap- 
plicability of a provision of the Civil 
P. C. to any proceedings before the 
Court under the Act would be incompa- 


tible with the nature of the proceedings. 


Taking the view that a’ combined read- 


-Ing of the provisions of Ss, 18 to 26 indi- 
cates that on..a reference .being.made by. 


1878 


the Collector, the Court was required to 
make an award in terms of S. 26 of the 
Act, the Bench held that if the party at 
whose instance reference was made 
succeeded in showing prima facie that 
the award was inadequate, then the Gov- 
ernment must support the award by pro- 
ducing evidence ‘but if on the other hand 
he fails to appear in the Court or to pro- 
duce any evidence the award made by 
the Collector would stand and that the 
Court “then has to make the award 
made by the Collector as its own award 
under S. 26.” In that view of the matter 
the Bench held that there could not be 
any dismissal or abatement of a reference 
proceedings and that if the person who 
moved the reference died and no one 
„came forward to represent him in the 
Court then it was clearly the duty of the 
Government to supply the Court the 
names and addresses of the legal repre- 
sentatives of the deceased claimant to 
enable the Court to issue fresh notices 
to them under S, 20 of the Act. In the 
premises the Bench held that the refer- 
ence proceedings not being suit proceed- 
ings and the Code being not applicable 
proprio vigore to those. proceedings the 
question whether the party moving for 
the reference occupies the position of 
the plaintiff was not relevant to the 
question of the applicability of any pro- 
vision of the Code by virtue of S. 53. 
Further, that even if the party moving 
for the reference may be held to be 
‘more or less in the position of the 
plaintiff? or be ‘on the same footing as 
the plaintiff. nonetheless the reference 


proceedings could not because of that - 


description of the position of the party, 
become suit proceedings so as to attract 
the Code in its entirety. 


5. Reliance next was placed on the 
observations of a Division Bench of the 
Patna High Court in case, Bhadar Munda 
v. Dhuchua Oraon, AIR 1970 Pat 209, 
holding that once a reference is made 
‘under S. 18 of the Act the Court must 
make an award under S. 26 of the Act 
irrespective of whether the. person at 
whose instance the reference had been 
made does or does not appear before the 
Court or fails to-produce evidence in 
support of his objection and that a re- 
ference proceedings cannot abate, The 
Bench accordingly held that application 
of O; 22 of the Code is inconsistent with 


the very nature and scope of the pro- 


ceedings under S. 18. 
. '@ It is no doubt true that the above 


‘two cases relied upon. by - the -learned ` 
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counsel for the petitioner support the 
contentions urged by him, However, the 
reasoning adopted and the conclusions 
arrived at in the above-noted two cases 
are not warranted by the provisions of 
Ss. 18 to 26 of the Act. And we say so 
with utmost respect to the learned 
Judges deciding the said cases, The de- 
cision in case Bhadar Munda (AIR 1970 
Pat 209) (supra) proceeded on the basis 
of the author’s commentary at p. 808 in 
Sanjiva Row’s Law of Land Acquisition 
Fifth Edition, revised and enlarged by 
J. P. Singal. 


T. According to S, 18 (1) any person 
interested in the land acquired under 
the provisions of the Act and who has 
not accepted the award made 
Collector may, by written application to 
the Collector, require that the matter 
be referred by the Collector for the de- 
termination of the Court, whether his 
objection be to the measurement of the 


land, the amount of compensation, the 
persons to whom it is payable, or the 
apportionment. of the compensation 


among the persons interested. Sub-s, (2) 
of 5. 18 enjoins that the application 
shall state the grounds on which the ob- 
jection to the award is taken: 


Provided that every such application 
shall be made,— 

(a) if the person making it was pre- 
sent or represented before the Collector 
at the time when he made his award, 
within six weeks from the date of the 
Collector’s award; 

(b) in other cases, within six weeks 


of the receipt of notice from the Colec- . 


tor under S. 12, sub-sec. (2), or within 
six months from the date of the Collec- 
tor’s award, WENNET period shall first 
expire. 

8. The Collector on receipt of such an 
application and on satisfying himself 
that the same had been made within the 
stipulated period shall make the refer- 


- ence to Court complying with the pro- 


visions of S. 19. Sub-sec. (1) of the said 
section envisages: that in making the re- 
ference, the Collector shall state, for the 
information: of the Court, in -writing un- 


der his hand:—. 


(a) the situation and the extent of the 
land, with particulars of any ` trees, 
buildings or standing: crops thereon; 

(b) the names of the ‘persons whom 
he has reason to think interested in such 
land; f 

(c) the amount awarded for damages 
and: paid or tendered under Ss..5*.and 17; 


by the. 


~t 
+ 
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or either of them, and the amount of 

ion awarded under S, 11, and; 

(d) if the objection be to the amount 

of compensation, the grounds on which 

the amount of compensation was deter- 
mined, 


9. The Collector is required to aii 
under sub-sec. (2) of S. 19 of the Act to 
the said statement a schedule giving the 
particulars of the notices served upon, 
and of the statements in writing made 
or delivered by the 
respectively. , 

10. It will be seen that the informa- 
tion required to be furnished by the Col- 
lector to the Court is with a view to 
enabling the Court to issue notices to 
the applicant and all persons interested 
apprising ‘them of the day on which the 
Court will proceed to determine the ob- 
jection, and directing their appearance 
before the Court on that day, Section 20 
of the Act requires that service of the 
notice shall be effected on the applicant 
and all persons interested in the objec- 
tion, except such (if any) of them as 
have consented without protest to re- 
ceive payment of- the ‘- compensation 
awarded: and, if: the objection is in re- 
gard to the area of the land or to ‘the 
amountiof the compensation, the Col- 
lector. ` 

li. It is, therefore, evident that the 
information that the Collector is requir- 
ed to furnish. to the Court in terms.. of 
S$. 19 is only to enable the Court to issue 
notices to the concerned parties and also 
to post the Court with the. various other 
particulars required to ‘be ‘furnished in 
terms of the aforesaid section. - 


. 12. Section 19 in terms does not in-. 


vest the Collector .with the status of a 
prosecutor to prosecute the reference 


made at the instance of a person. inte- - 


rested, The Collector in terms of S. 19 is 


under no obligation to keep a track of 
the reference and produce evidence. be-. 


fore the Court. This clearly is the duty 
of the person interested if he feels dis- 
satisfied with.the offer made to him by 
the Collector. 

13. Section 21 restricts the scope of 
the enquiry during the proceedings be- 
fore the Court to the consideration of 
the interests of the person affected by 
_ the objections, According to S. 22 every 
' proceeding taken by the Court shall 
fake place in the open Court. This sec- 
tion enables all persons entitled to prac- 


parties interested 


cother clauses of the same 


-oË 5. 2, 


A.L R. 


14, Section 23 enumerates the mat- 
ters required to be considered by the 
court in determining the amount of. com- 
pensation to be awarded for the land 
acquired under the Act, while S. 24 enu- 
merates the matters which the Court is 
not required to take into consideration, 


15. Sub-sec.. (1) of; S. 25 envisages 
that when the applicant has. made a 
claim to compensation, pursuant to any 
Notice given under S, 9, the amount 
awarded to him by the Court shall not ` 
exceed the amount so claimed or be 
less -than the ‘amount awarded 
by the Collector under Section 11. 
Sub-sec. (2) stipulates-that when the 
applicant has refused to make such claim 
or has omitted without sufficient reason 
(to be allowed by the Judge).to make 
such claim, the amount awarded by the 
Court shall in no case exceed the amount 
awarded by the Collector while accord- 
ing to sub-sec. (3) when the applicant 
has omitted for a sufficient reason (to be 
allowed. iby the Judge). to make such 
claim,- the amount awarded to him by. 
the Court shall not be less than, and may 
lector.” the amount awarded by. the corn 

e 


16. “Section 26 prescribes. the form of 
award in which the Court is to make the 
award. Sub-s. (1) thereof prescribes that 
the award shall Pe T writing and signed 
by the Judge, shall specify the 
amount awarded a C1, (1) of sub-s, (1) 
of S. 23, and also the amounts (if any) 
respectively ` ‘awarded under each of the 
sub-section, 
together: with the ‘grounds of awarding 
each of the said amounts, ‘Sub-see, (2) 
stipulates that every such award ‘shall 
be deemed to be a decree and the state- 
ment of the grounds of every such 
award a pas Scat within the meaning 

el, (2), and S. 2, cL 0) respec- 
tively, of the. Civil P. C. 


17. On a plain reading of S. 26, as 
noted above, it is evident that an award 
tnade shall be made in writing and shall 
be signed by the Judge, specify the 
amount awarded under clause first of 
sub-sec, {1) of S, 23 and also the amounts 
(if any) respectively awarded under each 
of the other clauses of the same sub- 
section.’ The section does not «stipulate 


that once a reference is made at- the 
instance of a person interested who de- 
serts the proceedings or chooses not to 
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reference application for non-prosecu- 
tion. Such an order will be in conson- 
ance with the provisions of S. 53 of the 
Act which envisages that “save in so far 
as they may be inconsistent with any- 
thing contained in this Act, the provi- 
sion of the Civil P, C. shall apply to all 
proceedings before the Court, under this 
Act.” 


18. A goninined ‘ies of Ss. 18 to 
26 of the Act, noted above, does not 
show that any obligation is cast on the 
Court to make an award on the failure 
of the applicant, at whose instance re- 
ference is made, to adduce evidence ta 
challenge the quantum of compensation 
offered to him by the Collector or lay 
a challenge that the measurement taken 
by the Collector in respect of the land 
or property acquired was not properly 
made, In such a case the Court is not to 
embark upon an enquiry. on its own 
volition nor it is the duty of the Collec- 
tor to adduce evidence before the Court 
to justify the award made by him, On 
a party laying challenge to the award 
made by the Collector retreating from 
the reference during the proceedings be- 
fore the Court, no obligation is cast .on 
the Court to make an award, | 


19. As noted earlier S. 21 of the Act 
restricts the scope of the enquiry to 4 
consideration of the interests of the per- 
sons at whose behest the Collector makes 
the reference on their applying to. the 
Collector to make the reference. That 
being so, it is incumbent on them to pur- 
sue their claim as provided under the 
Act. In the event of the death of a per- 
son at whose instance the reference was 


made the right to continue the reference ` 


survives to his legal representatives, It 
is for the legal representatives if they 
choose to pursue the reference to apply 
to the Court for being brought on the 
record to enable them to prosecute the 
reference, No obligation is cast on the 
Collector to furnish the names and 
addresses of the legal representatives of 
a deceased claimant to keep the refer- 
ence alive. The reference is to be an- 
swered and an award given by the Court 
only on evidence being produced before 
it by the claimant who challenges the 
award given by the Collector. If no. evi- 
dence is led the reference has to be de- 
clined, The provisions of the Act do not 
cast any obligation on the Collector ` to 
justify his award. It is only when a 
claimant produces evidence ‘before the 
Court and succeeds‘ in showing that the 
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award made by the Collector is inade- 
quate that the. Collector is to lead evi- 
dence in rebuttal, The Act itself does 
not preserjbe the procedure. applicable 
to the proceedings before the Court while 
hearing a reference application, Sec. 53 
of the Act, however, makes the provi- 
sions of the Code applicable to these 
proceedings: Accordingly the procedure 
laid.down in the Code has to be follow- 
ed by the Court in deciding a reference 
application. 


20. The procedure laid down in the 
Code being applicable to. these proceed- 
ings, it cannot be urged that the applic- 
ability of the provisions of Order 9 and 
Order 22 of the Code are not attracted 
to the proceedings in the Court. 


- 21. An application under ©, 22 re- 
quiring the legal representatives to be 
brought on the record has to be moved 
within the period prescribed for moving 
such application. In case the application 
is ‘not moved within time the reference 
would abate and the Court is not oblig- 
ed to answer such a reference, It is no 
doubt true that a reference application 
is not a suit, however because of the 
applicability of the procedure prescrib- 
ed in the Code to the proceedings be- 
fore the Court in such applications, the 
proceedings before the Court partake 
the nature of a suit. During the pro- 
ceedings before the Court in the refer- 
ence application the claimants. will par- 
take the status of plaintiffs while the 
non-claimants and Collector would 
occupy the position of defendants, — 


22, In Ezra v. Secy. of State, (1905) 
ILR 32 Cal 605 (PC), the Privy Council 
observed that when a reference is made 
to the Civil Court, the applicant has to 
be regarded as plaintiff and the Govern- 
ment as defendant and that the proce- 


dure provided in the Code to suits shall ` 


be followed in dealing with applications 


-under S. 18 of the Act. The Privy Coun- 


cil approved the view taken by the Cal- 
cutta High Court in Izra v, Secy. of 
State, (1903) ILR 30 Cal 38. 

23. In Egappa Gounder v. 
Tehsildar (Land Acquisition), (1970) 33 
Mad LW 561, noticing the provisions of 
S. 53 of the Act providing that the pro- 
visions of the Code are appHcable to the 
proceedings before the Court in a refer- 
ence application it was held that when 
a reference application -under S. 18 of 
the Act.is made, the proceedings take 
the -colour of-:a sut, the claimants 
figure as plaintiff in the action and the 


l 
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Government or .the acquiring officer as 
the defendant, It. was further. held. that 
the burden of .proof is generally on the 
claimants/objectors to substantiate their 
objections as to compensation and that 
in the proceedings under S. 18 of the 
Act it is the objector who is to lead the 
evidence to show that the compensation 
awarded was not fair and adequate. 


24, On the application of the provi- 
sions of Order 22 to the proceedings on 
a reference application before. the Court 
it is futile to contend that the provisions 


of the Limitation Act would not be ap- ' 
plicable for filing an application under | 


the aforesaid provision of law for bring- 
ing on record the legal BED TESEIIAUNES 
.Jof the deceased claimant. 


- 25. In Phuman v, State of Punjab, 
ILR (1963) 2 Punj 442, the reference 
made under S. 18 of the Act ‘was held to 
have abated on the death of the person 
interested. The contention that the Court 
urider the provisions of Ss, 21 to 23 and 
26 of the Act was bound to make an 
award and as such the provisions of 
Order 22 of the Code could not be ap- 
plied to the proceedings ‘before the 
Court, was repelled. It was held that 
under S. 21 of the Act, the scope of the 
enquiry had been restricted to a consi- 
deration of the interests of the persons 
affected by the 
S. 18 of the Act against the award given 
by the Collector. It was, therefore, in- 
cumbent on them or their legal repre- 
sentatives to pursue their claim as pro- 
vided under the Act. It was accordingly 
held that the reference would be an- 
swered and the award would be made 
by the Court after they had led evidence 
in support of their objections and their 
cases are heard, For this purpose, the 
Bench observed that certain procedure 
had ibeen prescribed under the Act in 
that S. 53 of the Act makes the provi- 
sions of the Code applicable to these 
proceedings save in so-far as they may 
be inconsistent with anything contained 
in the Act. That being so the procedure 
laid down in the Code had to be observ- 
ed by the Court while deciding these 
objections. The Bench accordingly held 
that the provisions of Order 22, Rule 3 
would apply, unless it could be shown 
that: they were’ inconsistent with any- 
thing contained in the Act. It was fur- 
ther observed: that there is no” specific 
provision. incthe Act which ‘says. that 
the principles -of .abatement “would not 


apply to the.. ore “before the : 


Court under ‘the: Act>.. 


objections filed under. 


ALR 


-'26. The Bench also -observed that: 
Order 22 of the Code clearly lays down 
that the legal representatives of the de- 
ceased must be brought on the record 
within the time limited by law and that 
in case it is not done so, the. result would 
be that the reference would abate. In 
such a contingency, it was held, it could 
not be argued that when a reference 
had abated, it must be answered by the 
Court and that under those circumstan- 
ces it would not be said that provi- 
sions of Order 22 of the Code are incon- 
sistent with those of Ss. 20 to 23 and 26 
of the Act. Holding that the applications 
under S. 18 of the Act are in the nature 
of suits and the applicants thereunder 
are to be treated as plaintiffs it was ob- 
served that the limitation provided for 
making the application under Order 22, 
Rule 3 would apply to these proceedings 
as well, It was further observed that no 
doubt that the Limitation Act as such 
has not been made applicable to the 
proceedings before the Court under the 
Act, however since the provisions of the 
Code have been made applicable, it is’ 
mentioned in Order 22, Rule 3, sub-rule 
(2) that the application under that rule 
has to be made within the time allowed 
by law. 


2%. It would, fherelorè; be seen that ' 
because of the applicability of Order 22, 
Rule 3 it was held that the said appli~- 
cation was required to ‘be filed within 
the time permissible for filing such an 
application under the provisions of the 
Limitation Act. In our opinion this view 
is supported in law because of the ap- 
plicability of the provisions of the Code 
to the reference proceedings and we 
express our agreement to it. ay 


28. A Division Bench of this Court 
in case, Union of India v. Rameshwar 
Nath (F. A. No, 189 of 1969) decided on. 
17-8-1971 (Delhi) to which one of us. 
(T. V. R. Tatachari, J., as he then was).-. 
was a party noted with approval the 
view taken in case Phuman (supra) hold- 
ing that an appeal against the decree of 
the Court upon a‘ reference under S. 18 
of the Act being an appeal under the 
Code, the provisions of Order 22 apply 
to such an appeal and that - the provi- 
sions of Limitation Act would also apply’ 
to such an appeal, 


29. In Alihusain Abbasbhai V, EER 
Panch Mahals, AIR 1967 Guj 118, while 
holding that the- nature-of the reference. 
under S. -18 was. not :such that. it- must’. 


— 
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necessarily result in. the making of an 
award by the Court; that reference was 
not- different from an ordinary civil pro-. 
ceeding in which the applicant who is 
in the position of a plaintiff objects to 
the amount of compensation offered in 
the award of the Collector and claims 
additional compensation, on the failure 
of the applicant to appear at the hear- 
ing of the reference, the same was liable 
to be dismissed by force of Order 9, 
Rule 8 made applicable by S. 53 of the 
Act like any other civil proceedings; and 
that in the same way if the applicant 
did not produce evidence in support of 
the objection, the reference must be dis- 
missed just as any other civil proceed- 
ing would be dismissed for want of evi- 
dence in support of the claim, it was ob- 
served that if the reference could be 
dismissed for default of appearance of 
the applicant or for want of evidence 
before the Court, there was no reason 
why Order 22, Rule 3 should not be 
applicable to the reference. It was ac- 
cordingly held that provisions contained 
in both the sub-rules of Order 22, R. 3 
can be made applicable without creating 
any inconsistency or disharmony and 
that it must, therefore, be concluded 
that provisions of the said Rule apply to 
a reference under S. 18 of the Act, The 
Court, however, held that though S. 53 
makes the provisions of the Code applic- 
able to a reference it does not make the 
provisions of the Limitation Act applic- 
able to such a reference and that no 
time is limited by law for making of an 
application by the heirs of a deceased 
applicant for bringing themselves .on re- 
cord in the reference. This view pro- 
ceeded. on the basis that the word ‘suit’ 
in S. 3 of the Limitation Act means a 
civil proceeding instituted by the pre- 
sentation of a plaint and the word 
‘plaintif? in Art, 176 of the Limitation 
Act, 1908, must mean a plaintiff in such 
a suit and cannot include an applicant. 
in a reference, 


30. We are in. respectful agreement 
with the view that the provisions of 
O. 22 and O. 9 are applicable to the pro- 
ceedings in Court on a reference appli- 
cation but we express our inability to 
accept that no time is limited by law 
for making an application under O. 22, 
R. 3 and we say so with respect for the 
reasons stated iby us.in an earlier part 
of the judgment. This view was dissent- ' 
ed from by the Bench of this Court « in: 
ease :Union of India v. Rameshwar Nath 


(Prithvi Raj. J.) [Prs. 29-33]; ‘Delhi 137. 


(F. A, No, 189 of 1969, D/- 17-8-1971). 


(Delhi) (supra). 


31, In this view of the matter the 
opinion of a learned single Judge 
of this Court in case Union of 


India v. Sanwalia, ILR (1975) 1 
Delhi 837, following the ratio of 
ease Alihusain Abhasbhai (AIR 1967 


Guj 118) (supra) that an application un- 
der ©. 22, R. 3 can be made at any time 
and that the reference will not abate, 
but if the application for substitution is 
not made within a reasonable time, the 
reference may be dismissed for non-pro- 
secution and should it reject the appli- 
cation, then the Court will proceed to 
decide the reference as if the deceased 
person were no longer a party before 
it, does not lay: down correct law, since 
a reference application can be dismissed 
in default for non-prosecution, the view. 
taken by the learned single Judge in 
Civil Revn. No, 367 of 1971 (Delhi) (Him- 
mat) (supra) as well does not lay down 
correct law, 


32. The cases relied upon by the 
learned counsel for the petitioner are of 
no assistance to the petitioner as they 
were decided on their own merits. ` The 
learned counsel ,placed reliance on case 
State Bank of Hyderabad v. Vasudev 
Anant, AIR 1970 SC 196 and Town Mu- 
nicipal Council, Athani v, Presiding Off- 
cer, Labour Court, Hubli, AIR 1969 SC 
1335 wherein it was observed that Arti- 
cle 137 of the Limitation Act, 1963, ap- 
plies to applications presented to Courts 


governed by the Code and that Indus- 


trial Tribunals or a Labour Court deal- 
ing with applications or references un- 
der the Industrial Disputes Act are not 
Courts and they are in no way govern- 
ed by the Code. It was in that context 
that it was observed that no limitation 
is prescribed for filing an application 
under S. 33C (2) of the Industrial Dis- 
putes Act. The observations of the Court 
in Nitya Nand v. Life Insurance Corpo- 
ration of India, AIR 1970 SC 209 that it 
is only applications to Courts that are 
intended to be covered under Art. 137 
of the Limitation Act 1963 do not ad- 
vance the case of the petitioners. 


33. Lastly reliance was placed on 
case Hansraj Gupta v. Dehra Dun-Mus- 
soorie Electric Tramways Co. Ltd., AIR 
1933 PC 63 in which it was observed’ 
that the suit ordinarily means &a civil 


' proceeding instituted by presentation of 
‘a plaint; that the -applications of the 
‘liquidators would not be ‘suit’: 


- within ' 
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the meaning of S. 3 of the Limitation 
Act, 1908; and that applications by the 
_ Liquidators could not be dismissed as 
being a ‘suit instituted’ after the pre- 
scribed period of limitation. The ratio 
of this case is again not applicable in 
the instant case, 


an 


34. This brings us to the merits m 
the two revision petitions. In Civil Revn. 
No. 271 of 1972 claimant Smt. Surjo was 
stated to have died on 8th April, 1971. 
Application under O, 22, R. 3 was made 
on 12th Oct., 1971, ie. after more than 
90 days of the death of Smt. Sarjo, No 
ground having been alleged, as noted by 
the learned Additional District Judge, 
Delhi, for condoning the delay in not fil- 
ing the said application within the 
period of 90 days which in fact was filed 
late by about 95 days, was rightly re- 
jected by the Court having not been 
made within time. According .to sub- 
rule (2) of R. 9 of O. 22 abatement could 
be set aside if the legal representatives 
of Smt. Sarjo had proved that they were 
prevented by sufficient cause from con- 
tinuing the suit, That having not been 
done, mere filing of the application 
would not “per se entitle the legal repre- 
sentatives to an automatic order of set- 
ting aside the abatement, In the circum- 
stances, the order dated 4th May, 1972, 
passed by Shri G. R. Luthra, Additional 
District Judge, dismissing the application 
of the legal representatives, is confirm- 
ed. Civil Revision Petition No. 271 (of 
1972. is dismissed leaving the parties, 
however, to bear their own costs,- . 


35. In Civil Revision Petition No. 451 
of 1972 the order dismissing the refer- 
ence application in default was set aside 
on the ground that the reference could 
not be dismissed in default. This being 
not. the correct position in law, the revi- 
sion petition is accepted, / Order dated 
29th July, 1972, passed. by Shri J. D. 
Jain, Additional District Judge, is set 
aside. The case is remanded to the Court 
with a direction that the application of 
respondents seeking setting aside of the 
order dismissing the reference applica- 
tion in default be disposed of in accord- 
ance with law, parties are left to bear 
their own costs of this petition. í 


Order accordingly. 
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Gopal Dass, Petitioner. v. The State, 
Respondent. 
Criminal Misc. Nos. 122, 69, 


169, 145: 136 and 274 of 1977, D/. 10-10 
1977. 


Criminal P, C. (2 of 1974), Ss. 482, 427 
(1), 386 (b) and 397 — Inherenf powers 
of High Court — Scope of — Accused 
already undergoing a sentence of impri- 
sonment — Subsequent conviction to 
imprisonment —- Remedy of appeal or 
revision not availed of —- Power under 
S. 482 cannot be exercised to direct sub- 
sequent sentence to run concurrently 
with earlier sentence — In suftable cases; 
however, court can treat a. petition un- 
der S. 482 as a petition under S. 397 and 
grant necessary relief. AIR 1964 Andh 
Pra 449; ATR 1955 Cal 632; AIR 1961. Pat 
138 and 1974 Cri LJ 1397 (AH) (FB), Held 
not good law in view of AIR. 1960 SC 
866 and AIR. 1977 SC 1323; 1975 Cri LJ 
498 (Madh Pra) and 1970 Cri LJ 767 (AID, 
held not good law in view of Cri. Ap- 
peal No. 2 of 1964, D7- 26-10-1964 (SC). 


The High Court im the exercise of its 
inherent powers at the instance of a 
party who has a right of appeal or re- 
vision but has not availed himself of - 
that right, cannot pass an order direct- 
ing that a sentence of imprisonment 
awarded to such a person om @ subse- 
quent conviction to imprisonment when 
he is already undergoing a sentence of 
imprisonment on an earlier conviction 
shall run concurrently with such previ- 
ous sentence. AIR. 1664 Andh Pra 449; 
AIR 1955 Cal 632; AFR 1961 Pat 138 and 
1974 Cri LJ 1397 (Al) (FB) Held not 
good law in view of AIR 1960 SC 3866 
and AIR 1977 SC 1323. (Paras I7, 24) 


The inherent powers of the High Court 
inhere in it because of its being at the 
apex of the judicial set-up in a State. 
The inherent powers of the High Court, 
preserved by S. 482 are to be exercised 
in making orders as may be necessary 
to give effect to any order under the 
Code, or to prevent abuse of the process 
of any court or otherwise to secure the 
ends of justice, While exercising inbe- 
rent powers it. has to be borne in mind 
that this power cannot be exercised in 


regard to matters aie le covered by 
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the other provisions of the Code, AIR 
1960 SC 866 and ATR 1977 SC 1323, Fol- 
lowed. (Paras 7, 8) 


In not making the sentence awarded 
to an accused on a subsequent convic- 
tien to run concurrent with the sentence. 
which the accused was already under-. 
going at the time of his subsequent con- 
viction no order is required to be passed 
by the High Court in the exercise of its 
inherent powers to give effect to the 
arder passed by a Court as the said 
order of the Court is enforceable on its 
own strength. Such an order being 4 
legal order within the competence of the 
Court cannot be said to be an abuse of 
the process of the Court. Since it is open 
to a Court mot to make the sentence 
awarded on a. subsequent conviction run. 
concurrent with the sentence the aceus- 
ed was already undergoing no injustice 
can be said to have been occasioned by 
such an order necessitating the. exercise 
of the inherent powers of the High 
Court to secure the ends of justice. 

. (Para 9) 


- In suitable cases, however, the court 
is not precluded from treating a petition 
filed under S. 482 as a petition filed un- 
der S. 397 and grant necessary’ relief if 
so warranted by the exigencies and the 
facts of the case, (Para. 24) 


The discretionary power under S. 427 
(1) to direct that the sentence. of impri- 
sonment awarded on the. subsequent 
conviction shall run . concurrently with 
the sentence the accused was already. 
undergoing is to be exercised on the 
merits of the case at the time of award- 
ing the subsequent sentence. But this 
power ean be exercised on‘ either the 
accused or the. prosecution bringing to 


the notice of the Court recording a sub- 


sequent conviction that the. accused is 
already undergoing sentence of impri- 
sonment. On pronouncement: of the 
judgment, recording a conviction and 
sentencing an accused to appropriate im- 
prisonment warranted by the facts of 


the case the Court becomes functus offi-. 


cio and cannot by resort to the provi- 
sions of S. 427 on an application by an 
‘accused person pass an order directing 
that the imprisonment awarded by it 
shail run. concurrently with the impri- 
sonment the accused was already under- 
going at the time the court sentenced 
him to imprisonment subsequently. Sen- 
tence imposed on the accused on his 
subsequent conviction according to the 
provisions of S. 427 (1) shall commence 
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at the expiration of the imprisonment, 
to which he had been previously con- 
victed unless made concurrent with the 
previous: sentence, An accused may be 
content and satisfied with his subsequent 
sentence. passed while he was undergo- 
ing imprisonment in an earlier case and 
may-.choose not to bring to the notice of 
the Court the latter fact. In such a case 
it cannot ibe said that the sentence im- 
posed on subsequent conviction is un- 
sustainable. 1970 Cri LJ 767 (All) and 
1975 Cri LJ 498 (Madh Pra) held not 
good law in view of Cri. Appeal No. 2 
of 1964, D/- 26-10-1964 (SC), (Paras 5, 6) 


If the trial Court by invoking the 
provisions of 5. 427 (1) can given the 
requisite direction contemplated by the 
said section it is not understood how a 
bar can be read in the power of the 
Appellate Court to examine the reasons 
which lead the trial Court to decline the 
prayer of the accused -and’ on- finding the 
reasons given being not in ` consonance 
with the exercise of judicial discretion 
to grant the necessary relief even on 
dismissing the appeal, maintaining the 
conviction and the sentence, Thus with- 
in the four corners of cl. (b) of S. 386. 
there is no impediment or bar in the. 
way of an Appellate Court to pass a 
direction, contemplated by the provisions 
of S. 427 (1).. (Para, 10). 


Anno: AIR Comm, Cr, P. C; (7th: Edn.), 


, S482, N. 1; S. 427, Notes 3, 11; S. 386, 


N. 36; S. 397, Notes 1, 12. 
Cases Referred: «Chronological Paras 
AIR 1977 SC 1323: 1977 Cri LJ 992 


7, 17 
1975 Cri LJ 498 (Madh Pra) ` 20 
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1973 Cri LJ. 1846 (All) © 28 
1970 Cri LJ 767 (All) 22, 


AIR 1965 Pat 178: (1965) 1 Cri Ly 582 
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(1964) Criminal Appeal No, 2 of 1964, D/- 
26-10-1964 (SC) 21, 22 


AIR 1964 Andh Pra 449: (1964) 2 Cri LJ 
377 | 17 
AIR, 1961 Pat 138: (1961) 1 Cri LJ 423. 
| a 17 

AIR 1960 SC 866:1960 Cri LJ 1239 
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AIR 1955 Cal 632: 1955 Cri Ly 1584 ` 17 


Dinesh Mathur Amicus Curiae, for Pe- 
titioner; D. R. Sethi, R. N. Tikku and 
Charanjit, Talwar, for Respondent. 

PRITHVI RAJ, J.:— These six peti- 
tions, Cr. Mise. (Main) Nos. 122 of 1977, 
69 of 1977, 169 of 1977, 145 of 1977, 136 
of 1977 and 174 of 1977, have been re- 
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ferred by a learned single Judge - for 
determination of the question whether 
the High Court in the exercise of its 
inherent powers at the instance of a 
party who has a right of appeal or revi- 
sion but has not availed himself: of that 
right, can pass an order directing that 
a sentence of imprisonment awarded to 
such a person on a subsequent conviction 
to imprisonment when he is already 
undergoing a sentence of imprisonment 
on an earlier conviction shall run con- 
currently with such previous sentence. 
Since the common question of law stat- 
ed above arises in these petitions, it 
would be appropriate to dispose them of 
by a ‘single judgment. 


2. All the petitioners had been 
victed separately in different cases 
sentenced to various terms by the Me- 
tropolitan Magistrate, Delhi. For the 
purposes of this order the facts of the 
various cases in which the petitioners 
were convicted and sentenced need not 
be recapitulated. In fact, the petitioners 
- themselves have avoided stating the facts 

in detail 


` 3. Sub-sec, (1) of S. 427 of the Cr. 
'P. C. 1973 (herein called ‘the Code’) en- 
visages that when a person 
undergoing a sentence of imprisonment 
_ is sentenced on a subsequent conviction 
` to imprisonment or imprisonment for 
life, such imprisonment or imprisonment 
for life shall commence at the , expira- 
tion of the imprisonment to which he 
“has been previously. sentenced, unless 
the Court directs that the subsequent 
sentence shall run concurrently with 
such previous sentence: _ 


con- 
and 


Provided that where a person who has 
been sentenced to imprisonment by an 
order under S. 122 in default of furnish- 
ing security is, whilst undergoing such 
sentence, sentenced to imprisonment for 
an offence committed prior to the mak- 
ing of such order, the latter sentence 
shall commence immediately.. 


4. Sub-sec. (2) provides that when @ 
person already undergoing a sentence of 
imprisonment for life is sentenced on a 
subsequent ‘conviction to imprisonment 
for a term ‘of imprisonment for life, the 
‘subsequent sentence shall run concur- 
rently. with such previous sentence; 

5. It is evident from a perusal of the 
above séction that the requirement of 
the law is that a person who is already 
undergoing a sentence ‘of imprisonment 
on being sentenced. to: imprisonment or 


imprisonment or. -life; on` a subsequent 
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already . 


conviction unless the Court -recording 
the subsequent conviction directs that 
the subsequent sentence awarded shall 
run concurrently with the previous sen- 
tence, shall: undergo the imprisonment 
or imprisonment for life awarded. on 
subsequent conviction at the expiration 


of the imprisonment to which he had 
been previously sentenced. The stage 
‘for exercising this discretion is at the 


time Court records a subsequent convic- 
tion and inflicts punishment on the ac- 
cused, The exercise of this power is 
confined to the realm of giving a direc- 
tion in what manner the subsequent 
sentence, when an accused is already 
undergoing a sentence in a previous con- 
viction, is to be exécuted, No duty, how- 
ever, is cast on the Court, in terms of 
this section, to consider the question of 
the subsequent” sentence being made 
concurrent with the sentence the accus- 
ed was undergoing in a previous con- 
viction. The language of the section in- 
vests the Court with a discretion albeit 
a judicial discretion in suitable cases on 
a subsequent conviction to direct that 
the sentence of imprisonment awarded on 
the subsequent conviction shall run con- 
currently with the sentence the accused 
was already undergoing. However, in 
cases where the offences committed - by 
an accused person, giving rise to sepa- 
rate trials resulting in convictions are 
distinct and are not intimately connect- 
ed being of different genesis the Court 
may consider it more appropriate that 
the sentence awarded on subsequent con- 
viction be allowed to take its normal 
course, The discretionary power is to be 
exercised on the merits of the case at 
the time of awarding the subsequent 
sentence. But this power can be exercis- 
ed on either the accused or the prosecu- 
tion bringing to the notice of the Court 
recording a subsequent conviction that 
the accused is already undergoing ' sen- 
tence of imprisonment. On ‘= pronounce- 
ment of the judgment, recording a con- 
viction and sentencing an accused to ap- 
propriate imprisonment warranted by 
the facts: of the case the Court becomes 
functus officio and cannot by resort to the]: 
provisions of 5S. 427 on an application by 


an accused person pass an order directing 


that the imprisonment awarded by it 
shall run concurrently with the impri- 
sonment fhe accused was already under- 
going at the time the Court’ sentenced 


‘him to imprisonment subsequently. 


6. By the very nature of. the powers 


“of ‘the appellate of revisional Court; it. 


CALE 


would be open to an accused person to 
contend in appeal or revision that the 
sentence awarded to him on subsequent 
conviction when he was already under- 
going imprisonment may be ordered to 
Tun concurrently with the sentence that 
he was already undergoing, The higher 
Court in the exercise of its appellate or 
revisional jurisdiction can pass su 

orders as are within the province of the 
trial Court. But such a contention would 
be open to an accused on the failure of 
the trial Court in applying its mind pro- 
perly to pass an order envisaged by the 
provisions of S. 427. However, if an ac- 
cused does not bring to the notice of 
the Court when the subsequent sentence 
is imposed on him that he was already 
. undergoing a sentence in an earlier case, 
he cannot make a grievance at a subse- 
-quent stage that the sentence imposed on 
him on his subsequent conviction being 
not made to run concurrently with the 
sentence that he was already undergoing 
-was in any manner bad in law or vitiat- 
ed. Sentence imposed on the accused on 
This subsequent conviction according to 
the provisions of S. 427 (1) shall com- 
mence at the expiration of the imprison- 
.jment, to which he had been previously 
convicted unless made concurrent with 
the previous sentence. An accused may 
be content and satisfied with his subse- 
quent sentence passed while he was un- 
dergoing imprisonment in an earlier case 
‘and may choose not to bring to the 
notice of the Court the latter fact. In 
such a case it cannot be said that the 
-sentence imposed on subsequent convic- 
|tion is unsustainable. Keeping in view, 
= however, the sea-change that the con- 
.cept of penology has undergone in: re- 


cent times because of the emphasis on- 


reforming an accused rather than pena- 

lise him it would be appropriate, nay 
' desirable that the factum of the accused 

undergoing imprisonment in an earlier 
case be brought to the notice of the 
Court by the prosecution as well, at the 
. time sentence is imposed on him in a 
+ subsequent case so that the Court may 
' pass appropriate order in the light of 
. the information laid before it. It may be 
~ clarified that in terms S. 427 (1) of the 
` Code casts no such obligation on the 
prosecution. Nonetheless, the prosecution 
would be acting in good grace to apprise 
. the Court of the fact of the accused un- 
dergoing sentence in an earlier case even 
if the accused fails in his duty to bring 


x: the.said fact to. the Court's. notice. There 


‘Gopal ‘Dass v, State (FB) (Prithvi Raj J.) © [Prs. 6-7] 


Delhi. 141 


may, however, be cases in which even 
on the failure of the accused to bring to 
the notice of the Court, the fact of his 
undergoing imprisonment at the time a 
subsequent conviction is recorded and a 
sentence is passed against him, it may 
be possible to contend before a higher 
Court in appeal or revision that the facts 
of the case warranted the subsequent 
sentence being ordered to run concur- 
rent with the sentence already being 
undergone, The failure of the accused in 
such a case shall not be allowed to be 
set up as a shield to his prayer before a 
Court of appeal or revision on the appeal 
or revision being filed that the subse- 
quent sentence imposed on him be di- 
rected to run concurrent with the sen- 
tence he was already undergoing, 


7. In order to determine the question 
under consideration as to what is the 
scope of the inherent powers of the High 
Court becomes relevant, The inherent 
powers of the High Court inhere in it 
because of its being at the apex of the 
judicial set-up in a State. The inherent 
powers of the High Court, preserved by 
S. 482 of the Code, are to be exercised 
in making orders as may be necessary to 
give effect to any order under the Code, 
or to prevent abuse of the process of any 
court or otherwise to secure the ends of 
justice, S. 482 envisages that nothing in 
the Code shall be deemed to limit or 
affect the ‘inherent powers of the High 
Court exercised by it with the object of 
achieving the abovesaid three results. 
It is for this reason that S. 482 does not 
prescribe the contours of the inherent 
powers of the High Court which are wide 
enough to be exercised in suitable cases 
to afford relief to an aggrieved party. 
While exercising inherent powers it has 
to be borne in mind that this power can- 
not be exercised in regard to matters 
specifically covered by the other provi- 
sions of. the Code. (See R. P. Kapur v. 
State of Punjab, AIR 1960 SC 866). This 
principle of law had been reiterated 
succinctly by the Supreme Court recent- 
ly in Palaniappa Gounder v. State of 
Tamil Nadu, AIR 1977 SC 1323, Therein 
examining the scope of S. 482 it was ob- 
served that a provision which saves the 
inherent powers of a Court cannot over- 


' Tide any express provision in the statute 


which saves that power. Putting it’ in 
another form the Court. observed that if 
there is an. express’ provision in a statute 


- governing a-particular subject there is 
‘no. scope- -for , invoking: or.. exercising . the. 
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inherent powers of the Court because the 
Court ought to apply: the provisions of 
the statute which are made advisedly to 
govern the particular subject-matter. 


8. This question having been settled 
authoritatively it is not open to the peti- 
tioners to invoke the inherent powers of 
this. Court having failed to avail of their 
right of appeal or revision. Inherent 
powers of the Court preserved in S, 482 
of the Code and as held in a catena of 
cases are. to be exercised, namely, (1) 
for giving effect to any order passed un- 
der the Code, or (2) to prevent abuse of 
the process of any Court or (3) other- 
wise to secure the ends of justice, 


9. In not making the sentence award- 


ed to an accused on a‘subsequent con- 
viction to run concurrently with the 
sentence which the accused was already 
undergoing at the time of. his subsequent 
conviction no order is required to ‘be 








of its inherent powers to give effect to 
the order passed by a Court as the said 
order of the Court is enforceable on its 
own strength. Such an order being a 
legal order within the competence of the 
Court cannot be said to be an abuse of the 
process of the Court. Since it is open to 


a Court not to make the sentence award- 


ed on a subsequent conviction run con- 
current with the sentence . the accused 


was already undergoing. no injustice can 


be'said to have been o¢casioned by. such 
an order necessitating the exercise of the 
inherent powers of this Court to secure 
the ends of justice. 


40. Shri’ Dinesh - Mathur, the learned: 
counsel appearing amicus curiae for the 


petitioner, however, strenuously contend- 
ed that in a’case where’ the accused was 
satisfied - with his ‘conviction and sen- 
tence awarded on. a ‘subsequent convic~ 
tion while undergoing a sentence in an 
earlier case, he need not challenge the 
same in appeal or revision, That being 


so, the forum by way of appeal or revi- 


sion was not available to him for secur- 
ing an order in terms of S. 427 (1) of-the 
Code. ‘It was submitted that provisions 
for filing the appeals are to be found in 
Chapter XXIX of the Code. S, 372 of the 
Code, -he submitted, prescribes no appeal 
shali lie from any judgment or order of 
a criminal Court except as provided for 
by the Code or by any other law for the 
time being in force. According to S, 375, 
the counsel contended, conviction and 
sentence. passed on a plea of guilty was 
not open to challenge in appeal while 
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5, 376 bars appeal in petty cases enume-. 
rated therein. It-was urged, according to 
the said section there shall beno appeal 
by a convicted person in a case (1) whera 
a Court of | Session or a Metropolitan 
Magistrate passes only a sentence of im- 
prisonment for a term not exceeding 
three months or of fine not: exceeding 
two hundred rupees, or of both such 
imprisonment and fine or (2) where a 
Magistrate of the First Class passes only 
& sentence of fine not. exceeding one 
hundred. rupees, or- (3) where, in a case -~ 
tried summarily, a Magistrate empower- 
ed to act under S. 260 passed only a 
sentence - of fine not exceeding twa’ 
hundred rupees, though the proviso to 
the section, it was submitted, enables an 
accused to bring an appeal against any 
such sentence if any other punishment 
is combined with it with a rider that 
such sentence shall not be appealable 
merely on the ground’ (1) that the person 
convicted is ordered to furnish security 
to keep the peace, or- (2) that a direction 
for imprisonment in default of payment 
of fine is included in the sentence, or 
(3) that more than one sentence of fine 
is passed in the case, if the total amount 
of fine does not exceed the amount here- 
inbefore specified in respect of the case. 
Not to speak of the various bars to the 
filing of an appeal,’ enumerated above, 
it was- submitted, from the perusal ' of 
the powers of the -appellate Court en- 
visaged by S. 386 it is evident that if an 
accused was satisfied with his convic- 
tion and sentence, he: cannot be allowed 
relief in terms of S, -427 (1). Accdrding 
to sub-cl, (b)'of S. 386; goes the argu- 
ment, in an appeal- from a conviction 
the appellate Court may.-(1) reverse the. 
‘finding and sentence and -acquit or dis- 
charge ‘the accused, or order him to be 
retried’ by a’ Court -of competent’ juris- 
diction. subordinate to such ` appellate 
Court or committed for frial, or (2) alter 
the finding, maintaining the sentence, or 
(3) with ‘or without altering the finding, 
alter the nature of the extent, or the 
nature and extent, of the sentence, but 
not so as to enhance the same, Further 
according to cl..(e) of the said section 
the appellate Court may make any 
amendment or: any consequential or ‘in- 
cidental. order that.may be just or pro- 
. per. Sub-cls. (a), (c) and (d) of S. 386 it 
was urged were not applicable to an ap~ 
peal from conviction. It was accordingly 
submitted that a bare perusal of the pro- 
visions of S, 386 shows that an accused 


in appeal if he chose not to challenge the 


1978 


conviction ‘and the sentence could not 
seek relief contemplated by S. 427 (1): 
of the Code by invoking the appellate 
jurisdiction of the Court. It.was contend- 


ed that in an appeal against conviction ` 


an appellate Court could either reverse 
the finding and sentence and acquit or 
discharge the accused, or order the case 
to be retried by a Court of competent 
jurisdiction subordinate to the appellate 
Court or order the case to be retried by 
a Court of competent jurisdiction subor- 
dinate to the appellate Court or commit- 
ted for trial or maintaining the sentence 
may alter the finding or with or without 
altering the finding, alter the nature or 
the extent, or the nature and extent, of 
the sentence,. but not so as to enhance 
the same but the power under sub-cl, 
(b) of S. 386 does not enable an appellate 
Court to direct that the sentence award- 
‘ed to the appellant on his subsequent 
conviction while he was undergoing sen- 
tence in an earlier case shall run con- 
current with the earlier sentence. We do 
not agree. Within the four corners of 
cl. (b) of S. 386 we do not find any im- 
pediment or bar in the way of an ap- 
pellate Court to pass a direction contem- 
plated by the provisions of S. 427 (1). 
When an accused while undergoing a 
sentence of imprisonment or imprison- 
ment for life awarded in an earlier case 
is sentenced by a trial Court on a sub- 
sequent conviction, the trial Court may, 
on being apprised of the information 
that the accused is already undergoing a 
sentence in a previous conviction invok-~ 
ing the said provision of S, 427 (1) in 
consequence of the information furnish- 
ed in its discretion, direct that the sen- 
tence awarded to the accused on his-sub- 
sequent conviction shall run concurrent to 
the sentence he was already undergoing 
in an earlier case. If the trial Court by 
invoking the provisions of S. 427 (1) can 
give the requisite direction contemplated 
by the said section it is not understood 
how a ibar can be read in the power of the 
appellate Court to examine the reasons 
which lead the trial Court, to decline the 
prayer of the accused and on finding the 
reasons given being. not in consonance 
with the exercise of judicial discretion to 
grant the necessary relief even on dis- 
missing the appeal, maintaining the con- 
viction and the sentence. :. `` 


11. Such a relief is also open to an 
accused by invoking the revisional powers 
of the High Court or Sessions Court, A 
perusal of the provisions ofS. 397 
of the Code shows that the subject-mat- 
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ter of a revision is wider than the sub- 
ject-matter of an appeal, S. 397 of the 
Code reads as under.:— i 


“397 (1). The High Court or any 
Sessions Judge may call for and examine 
the record of any proceeding. before any 
inferior Criminal Court situate within its 
or his local jurisdiction for the purpose 
of satisfying itself or himself as to the 
correctness. legality or propriety of any 
finding, sentence or order, recorded or 
passed, and as to the regularity of any 
proceedings of such inferior Court, and 
may, when calling for such record, direct 
that the execution of arly sentence or 
order be suspended, and if the accused 
is in confinement, that he be released on 
bail or on his own ‘bond pending the 
examination of the record. 

Explanation: All Magistrates, whether 
executive or judicial and whether exer- 


cising original or appellate jurisdiction, 


-Shall be deemed to be inferior to the 


Sessions Judge for the purpose of this 
sub-section and of S. 308. 


(2) The powers of revision conferred 
by sub-sec, (1) shall not be exercised in 
relation to any interlocutory order pass- 
ed in any appeal, inquiry, trial or other 
proceeding, 


(3) I£ an application under this section 
has ‘been made by any person either to 
the: High Court or to the Sessions Judge, 
no further application by the same per- 
son shall be. entertained by the other of 
them, 


12. Powers of revision exercised by a 
Sessions Judge are prescribed in Sec- 
tion 399, sub-sec. (1) thereof lays down 
that in the case of any proceeding the 
record of which has been called for by 
himself, the Sessions Judge may exercise. 
all or any of the powers which may be 
exercised by the High Court under sub- 
sec. (1) of S, 401. Sub-sec. (2) of S 399 
envisages that where any proceeding by 
way of revision is commenced before a 
Sessions Judge under sub-sec. (1), the 
provisions of sub-sees, (2), (3), (4) and (5) 
of S. 401 shall, so far as may be, apply 
ing and references in the 
said sub-sections to the High Court shall 
be construed as references to the Ses- 
sions Judge. Sub-sec, (3) of S. 399 makes - 
the decision of the Sessions Judge final 
in relation to a person moving an appli- 
cation for revision ‘before the Sessions 
Judge. Such a person is not entitled to 
take further proceeding by way of revi- 
sion before a High ‘Court or any other 
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13. High:Court’s powers of revision 
are enumerated in S. 401 of the Code. 
Sub-sec. (1) whereof prescribes that in the 
case, of any proceeding the record of 
which has been called for by itself or 
which otherwise comes to its. knowledge, 
the High Court may, in its discretion, 
exercise any of the powers conferred on 
a Court of appeal ‘by Ss, 386, 389, 390 
and 391 or on a Court of Session by 
S. 307 and, when the Judges composing 
the Court of revision are equally divid- 
ed in opinion, the case shall be disposed 
of in the manner provided by S, 392. 
Provisions of S. 386 relevant to the dis- 
posal of these petitions had been noted 
by us in an earlier part of this judgment. 
S. 389 empowers the appellate Court 
pending disposal of the appeal to sus- 
pend the sentence passed against the ap- 


pellant and direct his release on bail, or. 


on his‘own bond. S. 390 empowers the 
appellate Court in an appeal from. ac- 
quittal to direct . arrest of the accused 
and the Court may commit him to pri- 
son pending disposal of the appeal or ad- 
mit him to bail. 


14. Section 391 enables the appellate 
Court to take further evidence or direct 
it to be taken by a Magistrate, or when 
the appellate Court is a High Court, by 
a Court. of Session or a magistrate, Sec- 
tion 307 enables the Court to which an 
accused had been committed to tender 
pardon to him with a view to obtaining 
at the trial the evidence of any person 
supposed to have been directly or in-. 
diréctly: concerned in, or privy to, the 
offence. Section 392 prescribes the pro- 
‘cedure for disposing of the matter where 
the Judges of the Court of appeal are 
equally divided. We had noted the pro- 
visions of the above-said section with a 
view to bring out in its full impact the 
High Court’s powers of revision envisag- 
ed in S. 401 of the Code. Sub-sec, (2) of 
S. 401 forbids any order being made 
under this section to the prejudice of the 
accused or other person unless he has 
had an opportunity of being heard either 
personally or by pleader in his defence. 
Sub-sec, (3) prescribes that nothing in 
this section shall be deemed to authorise 
a High Court to convert a finding of 
acquittal’ into one of conviction while 
according to sub-sec, (4) of Section 401 
mo proceeding by way of revision 
shall be entertained at the instance of 
the party, who had not availed of the 


right-of appeal if tinder the Code. an ap- - 


peal is provided. However, under sub- 
‘sec. (5) whereunder the Code an appeal 


A.I R. 


lies but an application fopwevision. has 
been made to the High Ceurt by ‘any 
person and the High Courc is satisfied 
that such application was made under 
the erroneous belief that no appeal lies 
thereto and that it is necessary in the 
interest of justice so to do, the high 
Court may treat the application for re- 
vision as a petition of appeal and deal 
with the same accordingly. 


15. The powers of revision exercis- 
able by a Sessions Judge as set out in 
S. 399 are co-extensive with the High 
Court’s power of revision enumerated 
under S. 401. A combined reading of 
Ss. 397, 399 and 401 of the Code reveals 
that records in revision are called for in 
order that Court may, after examining 
the same pass an appropriate order to 
correct by revision what may appear to 
be an incorrect, illegal or improper, 
order passed by a subordinate Court. 


Power of revision contemplates a kind 


of supervisory jurisdiction over the sub- 
ordinate Còurts to correct any illegal 
or improper order in cases where no 
appeal is provided for. In revision there 
are no visible limits on the powers of 
the Court to correct illegal or improper 
orders, Even in a case where the accus- 
ed has not sought relief in terms of Sec- 
tion 427 (1) of the Code from the ‘ trial 
Court it would be open to him to seek 
such a relief by invoking the revisional 
powers of the Court on showing justifi- 
able reasons for his omission. 


16. There can be no dispute that the 
discretion vesting in a trial Court under 
5. 427 (1) has to be exercised on sound 
judicial basis and an order which pro- 
ceeds on other considerations in declin- 
ing the request of the accused to make 
his sentence awarded on subsequent 
conviction to run concurrent with the 
sentence he was undergoing at the time| . 


‘of his subsequent conviction, would be 


improper or open to challenge in revi- 
gion: , 
17. The. principle of law having been 
settled forbidding exercise of inherent 
powers in regard to matters specifically 


-covered by .the other provisions of the 


Code, the petitioners having not sought - 


.the relief now sought to be procured. in 


these. petitions by filing an appeal or 
revision cannot be permitted to circum- 
vent the provisions “of law in pressing ` 
these . petitions. In view of the decision 
of the Supreme Court in R. P. Kapur’s 
case (ATR 1960 SC 866) (supra) as also 


-in Palaniappa.--Gounder's casé (AIR 1979- 


1978 


SC 1323) (supra) “the view taken in Mul- 
lapudi Venkanna v. The State of Andhra 
Pradesh, AIR 1964 Andh Pra 449; Jainta 
Kumar Banerjee v. State, AIR 1955 Cal 
632; Baij Nath Kurmi v. State, AIR 1961 
Pat 138; and Mulaim Singh v. State, 1974 
Cri LJ 1397 (All) (FB) that High Court 
in the exercise of its inherent powers 
can order the sentences imposed on an 
accused person to run concurrently can- 
not be supported, 


18. Reference here may be made to 
case Mahabir Beldar v, State, AIR 1965 
Pat 178, wherein it was held that inhe- 
rent powers of the High Court are not 
to be exercised for the purpose of pass- 
ing an order contemplated by S. 397 (1) 
of the Cr. P. C, 1898 (herein called ‘the 


old Code’). The provisions of this section — 


it may be noted are in pari materia with 
the provisions of S, 427 of the Code. 

19. Before parting with this case in 
fairness to the learned counsel for the 
petitioners it would be appropriate here 
to note the other cases on which reliance 
was placed by him. l 

20. In A. S. Naidu v. State of Madhya 
Pradesh, .1975 Cri LJ 498 (Madh Pra), a 
Division Bench of the Madhya Pradesh 
High Court took the view that the power 
to make the two sentences run concur- 
rently under sub-sec. (1) of S. 397 of the 
old Code could be exercised at any time 
when the matter was brought to the 
notice of the Court by an application or 
otherwise, since no modification of the 
judgment itself was involved, in the 
exercise of such a power, and that the 
question of exercising the power under 
its inherent jurisdiction in such a case 
does not arise, 

21. The Division Bench ruled out re- 
sort to the exercise of inherent powers 
of the Court as according to it the relief 
sought was covered by the specifie pro- 
visions of the old Code, S. 397 (1). The 
relief sought, it was held, could be grant- 
ed within the ambit of the said section 
without recourse to the inherent juris- 
diction of the Court as in so doing no 
review of the judgment was involved. 
The Bench’s view that it would be pro- 
per to exercise this power at the time of 
deciding the case itself on merits whe- 
ther on appeal or otherwise but the 
Court cannot be said to have become 
functus officio and as such not compe- 
tent to exercise the power when the case 
had already been decided on merits, is 
no longer good law in view of the judg- 
ment of their Lordships of the Supreme 
Court in Bijli Singh v. State, 
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Appeal No, 2 of 1964, decided on 26th 
Oct., 1964, noted by the learned single 
Judge in his reference order. 


22, Case Ulfat Rai v. State, 1970 
Cri LJ 767 (All), wherein Allaha- 
bad High Court in rejecting the 
contention that the High Court at 
the time when the jail appeals 
of the petitioners against the subsequent 
conviction and sentence were placed be- 
fore the Judge in Chambers, did not pass 
any order on the question of the subse- 
quent sentences being made concurrent 
with the earlier sentence and so the 
High Court could not review its previous 
order by resort to the provisions of Sec- 
tion 397 (1) of the old Code, observed 
that making the sentences concurrent 
would not amount to changing the na- 
ture of the sentence; that the abovesaid 
section casts a duty on the Court to con- 
sider the question of the subsequent 
sentence being made concurrent. when 
the offender had already been sentenced 
for another offence earlier and was under- 
going imprisonment: and that the High 
Court in the exercise of power under 
S. 397 (1) could make the sentence run 
concurrent cannot be said to lay down 
correct law in view of the ratio of Bijli 
Singh’s case (Criminal Appeal No. 2 of 
1964, D/- 26-10-1964) (SC) (supra), B- 
sides, from a reading of S.. 397 (1) of 
the old Code, we are unable to spell out 
any duty being cast on the Court to con- 
sider the question of the subsequent 
sentence being made concurrent when 
the offender had already been sentenced 
for another offence earlier and was un- 
dergoing imprisonment. 


23. Case, Kanhaya v. Harimohan, 1973 
Cri LJ 1846 (All), wherein the Allahabad 
High Court by exercising its inherent ju- 
risdiction saved in S. 561-A of the old 
Code the provisions of which were in 
pari materia with the provisions of Sec- 
tion 482 of the Code, set aside the im- 
pugned order in that case is of no assist- 
ance to the petitioners as the impugned 
order was held to have been’ passed 
without jurisdiction. It was in that view 
of the matter that the Court observed 
that ordinarily the High Court does not 
exercise its inherent powers where an 
alternative remedy is open but it was 
not an absolute fetter on the exercise of 
its inherent powers and set aside the im- 
pugned order being without jurisdiction. 

24. Our answer to the reference ac- 
cordingly is that the petitioners having 
not availed of the remedy: of appeal or 
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revision are precluded from invoking 
the inherent powers of this Court in 
seeking the redress sought in these peti- 
tions, It may be made clear here that in 
suitable cases, however, the Court is 
not precluded from treating a petition 
filed under S. 482 of the Code as a peti- 
tion filed under S., 397 of the Code and 
grant necessary relief if so warranted 
by the exigencies and the facts of the 
case. 


25. The petition will now be laid þe- 
fore a learned single Judge to dispose 
them of on merits of the each individual 
petition in the light of our answer to 
the reference. 


26. Before concluding we place on 
record our appreciation for Shri Dinesh 
Mathur who appearing amicus curiae for 
the petitioners assisted this Court and 
argued the case with great ability. 


Answered accordingly. 
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Designs Act {2 of 1911), Sections 51-A 
and 2 (7) — Cancellation of registration 
—— Application for — High Court com- 
petent to entertain such applica- 
tion — Determination of — Misc. Petn. 
No. 274 of 1956, D/- 8-7-1957 (Bom), 
Dissented from; C, O. 2-D of 1966, D/- 
25-11-1966 (Delhi) and ATR 1974 Delhi 
105, Overruled: Order D/.j 27-5-1974 
(Delbi) passed by Avadh Behari, J. Re- 
versed, 


Per Deshpande, J. (Chadha, J. concur- 
ring):— The petition for cancellation of 
the design under S. 51-A would lie to 
that High Court within the territory of 
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which subject-matter has the necessary 
nexus, The subject-matter -consists of a 
series of connected events beginn.ng 
with the registration of the design in the 
register of designs by the order of ihe 
controller and ending with the impact 
of the said design on the rights of the 
competitors at such places ai which the 
trading of the compeiitors is injured or 
affected by the enjoyment of the copy- 
tight by the registered proprietor of .he 
design basing his right on the registra- 
fion of the design. An application may, 
therefore, be filed either in the High 
Court having jurisdiction over the place 
at which the design is registered or in 
the High Court having jurisdiction over 
the place at which the enjoyment of 
the copyright by the registered proprie- 
tor causes injury to the commercial in- 
terests of the applicant. Briefly, the ap- 
plication would be made in the High 
Court, the local jurisdiction of which 
has a nexus with the subject-matter or 
the cause of action of the application. It 
follows. therefore, that the applica ion 
cannot be made in any other High Court 
merely because the applicant chooses to 
do so. The applicant would have to show 
jurisdiction in the High Court to which 
the application is made and such juris- 
diction can be shown only by establish- 
ing connection between the cause of ac- 
tion and/or subject-matter of the appli- 
cation and the territory within the local 
jurisdiction of the High Court. While 
such an application can always be made 
to the High Court within the local limits 
of which the registration of the design 
is made, the jurisdiction is not confined 
to that High Court, but would extend to 
any other High Court within the local 
limits of which a part of the cause of 
action and/or subject-matter of the ap- 
plication may arise, Misc. Petn. No. 274 
of 1956, D/- 8-7-1957 (Bom), Dissented 
from; C. O. 2-D of 1966 D/- 25-11-1966 
(Delhi) and AIR 1974 Delhi 105, Over- 
ruled; Order D/- 27-5-1974 (Delhi) pass- 
ed by Avadh Behari, J., Reversed. Case 
law discussed. (Para 21) 


Per Anand, J. (Dissenting):— Having 
regard to the peculiar scheme of the 
Act, the provisions of S, 2 f7) of it and 
even on an application of the general 
principles of jurisdiction of courts, every 
High Court in India would have juris- 


diction to entertain a petition for the 
cancellation of registration of a design 
under S5., 51-A of the Act by virtue 


merely of the dynamic effect throughout 
the territory of India of the registration 
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of a design obviating the necessity of 


any further action or inaction or any 
other nexus between the territory and 
the subject-matter. (Para 25) 

Section 51-A merely lays down the 


conditions which would justify cancella- 
tion of registration and the person who 
may seek it. It has no relevance to the 
Court which may entertain such a -peti- 
tion and it would not, therefore; be pro- 
per to read into S, 51-A any principles 
for the determination of the question of 
the jurisdiction of the Court. So far as 
the need for a nexus is concerned, it has 
its genesis in the principles of general 
jurisdiction which would be inapplicable 
because of a clear indication with re- 
gard to jurisdiction in S. 2 (7) of the 
Act. Even otherwise, any search for a 


nexus between the subject-matter and 
the territory would be superfluous be- 
cause the dynamic effect of the static 


entry in the register provides sufficient 
nexus. What establishes the nexus be- 
tween the different territories of India 
and the registration is the fact that the 
two-fold consequence of registration, 
both positive and negative, operate 
throughout the territory of India. No 
further nexus is, therefore, necessary to 
confer jurisdiction on the High Courts, 
and if such a nexus was necessary, one 
would have found appropriate indication 
of it in the statute itself, Case law dis- 
cussed, (Para 29) 

Anno: AIR Manual 3rd Edn. Designs 
Act, 5. 51-A, N. 1. 
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(1962) 1 Lab LJ 409 (SC) 27 
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Mrs. Shyamla Pappu, Sr. Advocate 
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Anoop Singh with C. 5. Duggal, for Res- 
pondent. 


V. S. DESHPANDE, J. (majority view) 


(for self and on behalf of S. S. 
CHADHA, J.):— These two appeals 
against the order of a learned 
single Judge holding that the High 


Court of Delhi has jurisdiction to enter- 
tain the applications made by the res- 
pondents under S, 51-A of the Designs 
Act, 1911 (as amended) (hereinafter re- 
ferred to as the Act), have” been refer- 
red to the Full Bench for a fuller con- 
sideration of this important question of 
jurisdiction than it received in the order 
of the learned single Judge under appeal 
or in the judicial decisions relied upon 
and followed by the learned single 
Judge. 

2. The respondents in these two ap- 
peals each filed a petition under S. 51-A 
of the Act on the following averments 
supplemented by oral arguments:— 

A, Both the respondents and the ap- 
pellant are carrying on the same trade 
at Delhi. 

B. The. appellant has got two designs 
181357 and 131364 registered in the Re- 
gister of Designs maintained under Sec- 
tion 46 of the Act. 

C. These designs had, however, been 
published in India in respect of laces 
prior to the date of registration secured 
by the appellant. 

D. The trade of the respondents in 
Delhi is hampered by the trade of the 
appellant in the same goods, viz. laces, 
because of the wrongful protection af- 
forded to the appellant by the registra- 
tion. 

E. The respondents, therefore, prayed 
that the registration of these two de- 
signs in favour of the appellant be can- 
celled by the High Court. 


3. The applications were resisted by 
the appellant and the cases were fixed 
for recording of evidence. At that stage, 
the appellant made applications under 
O. VI, R. 17, Civil P. C., for amending 
the appellant’s written statement in both 
the cases with a view to take the plea 
that the High Court of Delhi has no 
jurisdiction to entertain the applications 
of the respondents for the cancellation 
of the appellant’s registration under Sec- 
tion 51-A of the Act and that the juris- 
diction for granting such a relief is only 
in the High Court at Calcutta. The pleas 
sought to be raised were that the relief 
of cancellation of registration has to be 
directed against the Register of Designs 
maintained at the Patent Offce situated 
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at Calcutta. The certificate of registra- 
tion had been granted by the Controller, 
who is also located at Calcutta, The Cal- 
cutta High Court has, therefore, the ex- 
clusive jurisdiction to entertain an ap- 
plication for cancellation of registration 
of the design under §. 51-A of the Act. 

4. The learned single Judge refused 
to allow the amendment of written state- 
ments prayed for by the appellant on 
the ground that the amendment would 
be useless atid had no merit. The learn- 
ed single Judge was of the view that an 
application under S. 51-A for cancella- 
tion of the registration of a design can 
be filed in any High Court in India for 
the following reasons:— 

(a) ‘High Court’ is defined in S, 2 (7) 
of the Act to mean (a) in relation to a 
` State, the High Court for that State; (b) 
in relation to the Union Territories, the 
respective High Courts which have been 
given jurisdiction over the Union Terri- 
tories. l 

(b) Under the repealed S. 26 of the 
original Patents & Designs Act, 1911, a 
petition for revocation of a patent could 
~be made before 'a High Court’, meaning 
any High Court as defined in S. 2 (7). 
Though S. 51-A of the Act (which ‘now 
takes the place of repealed S. 26 in re- 
gard to Designs) uses the words ‘the 
High Court’, the legislature did not in- 
tend to make a distinction to the effect 
that while revocation of the patent un- 
der the repealed S. 26 could be made by 
any High Court, the cancellation of the 
design under S. 51-A could be made only 
by the High Court of Calcutta. 

(c) Under the repealed S. 34 of the 
Patents and Designs Act, 1911, a High 
Court could dismiss a petition presented 
to it under the repealed S. 26, if in its 
opinion the petition could be disposed of 
more justly and conveniently by another 
High Court. 

(d) Similarly. under the repealed Sec- 
tion 28 a High Court could direct that an 
issue be tried before itself or any other 
High Court or any District Court. 

. (e) Section 64 differs radically from 
S. 51-A and the fact that an appeal 
against the decision of the Controller 
under S. 64 has to be taken to the High 
Court of Calcutta is no reason for con- 
struing that an application under S. 51-A 
has to be made to the High Court of 
Calcutta. 

' (f) Had the legislature intended that 
the High Court of Calcutta would have 
the exclusive jurisdiction to entertain 
applications under S, 51-A, it would have 
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said so rather than given ‘a list of all 
the High Courts in India in the definition 
of ‘High Court’ in S. 2 (7). 

(g) In a suit for an infringement of a 
patent under the repealed 5. 29 if a 
counter-claim for the révocation of the 
patent was made in such a suit, then the 
suit has to be transferred to the High 
Court to which the District Court was 
subordinate. 


The learned single Judge concluded that 
any High Court including the Delhi 
High Court could entertain the applica- 
tion under S. 51-A of the Act in view of 
the above reasons and the following ju- 
dicial decisions namely, (1) The Kohinoor 
Mills Co, v. M/s. Vijay Bharat Thread 
Mills (India), Mise. Petn. No. 274 of 1956, 
decided on 8-7-1957 (Bom) by K. T. 
Desai J..of the High Court of Bom- 
bay, (2) Ailga Rubber Works v. Good 
Day Rubber Industries, C. O. 2-D of 
1966, decided on 25-11-1966 (Delhi), 
S. K. Kapur J. of this Court, and (3) 
Neiveli Ceramics v. Hindustan Sanitary- 
ware, F. A. O. (O. S5.) 53 of 1970, decid- 
ed on 27-3-1973: (AIR 1974 Delhi 105), 
by a Division Bench of this Court. 


5. To clarify the understanding of 
the provisions of the existing Designs 
Act, 1911 (as amended from time to 
time), it may be stated that originally 
there was a Patents and Designs Act, 
1911. This Act was amended from time 
to time. The final amendment. was by 
Act 39 of 1970, By this amendment PartI 
of the original Patents & Designs Act, 
1911 relating to patents and containing 
Ss. 3 to 42 was totally repealed and a 
new Act, called the Patents Act, 1970 
was enacted. Similarly, the word ‘Pa- 
tents’ was deleted from the title of the 
Act of 1911, which thereafter became 
the Designs Act of 1911, Part IT of the 
old Act of 1911 has been retained to 
deal with designs only. Pdrt [IT consist- 
ing of general provisions has been am- 
ended by deletion of those provisions 
which exclusively dealt with patents 
and by the retention of other provisions 
which are general and deal with de- 
signs. 

6. To arrive at the true meaning of 
‘High Court’ in the Act it is best to con- 
sider the scheme of the Act as original- 
ly enacted in 1911. At that time there 
was only one Patent Office maintained 
under S. 55 of the Act which was sub- 
sequently repealed by the amending Act 
39 of 1970. The said Patent Office was 
under the control of the Controller Ge- 
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neral of Patents. and Designs. The Act 
did not fix any” particular place for the 
establishment of this office, but in fact 
it was established by the Central Gov- 
ernment by administrative action at Cal- 
cutta. This meant that even for designs 
there was only one office, namely, Patent 
Office. By the Patents Act, 1970, the ori- 


ginally single Patent Office now consists . 


of a Head Office and certain branches. 
It may be said, therefore, that the Pa- 
tent Office since 1970 exists in more than 
one place. We are informed that the 
branches of the Patent Office are in 
Delhi, Bombay and Madras, while the 
Head Office is in Calcutta, Even now 
other places in India do not have a Pa- 
tent Office. There is still only one office, 
Le. The Patent Office (Head Office) at 
Calcutta where designs are registered 
and the Register of Designs is kept. 

DEFINITION OF “HIGH COURT” 


7. The first thing to consider is the 
definition of ‘High Court’ in 1911 when 
there was only one combined Patent and 
Designs Office under the Act, which hap- 
' pened to be established in Calcutta, The 
definition of ‘High Court’ in S. 2 (7) of 
the Patents & Designs Act of 1911,. as 
originally enacted and published in the 
Gazette of India of March 4, 1911, Part 
IV page 5, was as follows:— 


““High Court’ has the meaning assign- 
ed to that expression by the Cr. P, C.,, 
1898, in reference to proceedings against 
European British subjects.” 


By the amending Act 12 of 1939 the de- 
finition was amended to mean ‘a High 
Court’ as defined in S, 219 (1) of the 
Government of India Act, 1935. The 
definition underwent further changes by 
statutes and Adaptation of Laws Orders. 
But the tbasic feature of the definition 
throughout was that it was not restrict- 
ed to any one High Court. The present 
definition of ‘High Court’ consisting of a 
list of the High Courts one each for its 
own territorial jurisdiction was intro- 
duced by the Adaptation of Laws Orders, 
1956. It has never’ been suggested that 
the meaning of the expression ‘High 
Court’ as defined in S. 2 (7) has under- 
gone any change by any of these amend- 
ments since the original definition was 
enacted in 1911. The following significant 


inferences can be drawn from this defi- 


nition. 


1. Though, there was only one Patent 
& Designs Office in India from 1911 to 
1970, the definition of ‘High Court’ was 
never confined to one particular High 
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Court. If the legislature had intended 
that only one High Court should have 
jurisdiction to entertain petitions for re- 
vocation of patents under the old S. 26 
of the Act, repealed in 1970, or for peti- 
tions for cancellation of registration of 
designs under S. 51-A of the Act, as 
amended in 1970 on the ground that the 
register of patents as also the register 
of designs exists only in one Patent 
Office which could be situated only at 
one place, then the legislature would 
have defined the High Court to mean 
the High Court having jurisdiction over 
the Controller General of Patents & De- 
signs functioning in the Patent Office. 
The reason why the legislature did not 
do so must be that according to the 
scheme of the Act, the legislature did 
not intend to confine jurisdiction for 
the revocation of patents and cancella~ 
tion of registration of designs to the High 
Court having territorial jurisdiction over 
the Patent Office. 


2. The words ‘in relation to a State, 
the High Court for that State’ and the 
words ‘in relation to a Union Territory, 
the High Court having jurisdicion over 
that Union Territory’, form the substance 
of the definition of ‘High Court’. The 
words ‘in relation to’ connect a particu- 
lar High Court to a particular territory, 
whether a State or a Union Territory. 
At first sight, an impression is likely to 
be created that a petition for cancella- 
tion of the registration of a design un- 
der S. 51-A may be filed in any State or 


‘Union Territory and the only thing that 


the petitioner was to do was to file it in 
the High Court having territorial juris- 
diction over that State or Union Terri- 
tory. The view originally taken by K. T. 
Desai J. and followed in three succes- 
sive decisions of this Court that any of 
the High Courts enumerated in S. 2 (7) 
would have jurisdiction to entertain & 
petition under S. 51-A may have been 
influenced by a too literal reading of the 
list of the High Courts given in S. 2 (7). _ 
Such an impression rests on a aa 
view of the list given in S. (7), 
which is reproduced below:— 
“"High Court’ means— 
(a) in relation to a State, 
Court for that State; : . 
(b) in relation to the Union Territory 
of Delhi, the High Court of Delhi: | 

(bb) in relation to the Union Territory - 
of Himachal Pradesh, the High Court . 
of Punjab and Haryana up to and inclu- 
sive of the 30th April, 1967 and the 
High Court of Delhi thereafter; 


the High 
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(c) in relation to the Union Territory 
of Manipur or Tripura, the High Court 
of Assam; 

(d) in relation to the Union Territory 
of the Andaman and Nicobar Islands, 
the High Court at Calcutta; and 

(e) in relation to the Union Territory 
of the Laccadive, Minicoy and Amindivi 
Islands, the High Court of Kerala: 

(ee) in relation to the Union Territory 
of Chandigarh, the High Court of Pun- 
jab and Haryana; 

(f} in relation to the Union Territories 
of Dadra and Nagar Haveli and Goa, 
Daman and Diu, the High Court at Bom- 
bay; 

(g) in relation to the Union Territory 
of Pondicherry, the High Court at Mad- 
ras,” 


Such a view would almost mean that 
it is for the petitioner to choose any of 
the High Courts from the above list to 
file a petition under S. 51-A of the Act. 
The result would be that it is the pre- 
sence of the petitioner in a particular 
State or Union Territory for which that 
High Court has jurisdiction which would 
connect the petitioner under S. 51-A to 
the particular High Court. That is to say, 
the petitioner may choose to file such a 
petition in any of the High Courts in 
India as he likes. This view would be 
opposed not only to the scheme of the 
Act, but also to our basie notion of the 
territorial jurisdiction of a High Court 
or any court. 


3. It could not be the intention of the 
legislature to arm the petitioner under 
S. 51-A with powers to harass the res- 


pondent, On the view that such a peti- 


tion can be filed in any High Court in 
India, the petitioner would be able to 
file it in a High Court in which the res- 
pondent would find it most difficult to 
defend. The presence of the petitioner 
himself before a particular court has 
never been the test of the jurisdiction 
of that court, except where it is speci- 
fically so provided, e.g. in S. 62, Copy- 
right Act, 1957. The legislature could 
not be implied to have intended to de- 
part from the basic concept of jurisdic- 
tion and to make such an extraordinary 
provision capable of being abused and 
doing no good to any one. 


4, What is jurisdiction? It is the 
power of a court over a territory and a 
subject-matter. Power over a territory 
in itself is not.sufficient. The territory is 
significant only as being the place at 
which the subject-matter is situated. If 
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the subject-matter is outside the terri- 
tory, the court would not have jurisdic- 
tion over it for the simple reason that 
the subject-matter would fall within the 
territorial jurisdiction of some other 
court. The test of the territorial juris- 
diction of a court is, therefore, ‘whether 
the case relates to the general category 
of subject-matter assigned by law to the 
Tribunal (or the court)’. (Rubinstein— 
Jurisdiction and Illegality page 218). Dr. 
Rubinstein supports his proposition by 
referring to the observation of Dixon J. 
in R. v. Hickman Exp. Fox & Clinton, 
(1946) 70 CLR 598 at p. 615, holding that 
a privative clause will not be excluded 
provided the tribunal’s decision ‘is a 
bona fide attempt to exercise its power, 
that it relates to the subject-matter of 
the legislation and that it is reasonably 
capable of reference to the power given 
to that body’, Thus, the prima facie re- 
lationship between the case and the sub- 
ject-matter prescribed by law is rele- 
vant criterion for jurisdiction (ibid 218- 
219). 


NEXUS BETWEEN SUBJECT-MATTER 
& JURISDICTION. 


8. Where more than one authorities 
or courts are invited to exercise juris- 
diction, it is relevant to inquire as to 
which of them has the real connection 
with subject-matter over which the jur- 
isdiction is to be exercised, This in- 
quiry will result in giving jurisdiction 
to the court having the nexus with the 
subject-matter and correspondingly in 
showing that the other courts which do 
not have a similar connection with the 
subject-matter would not have jurisdic- 
tion over it. For instance, S. 2 (a) (i) of 
the Industrial Disputes Act defines ‘ap- 
propriate Government’ to mean the Cen- 
tral Government in relation to industrial 
disputes concerning certain specified in- 
dustries. Section 2 (a) (ii) of the said 
Act enacts the residuary definition as 
follows: “In relation to any other indus- 
trial dispute, the State Government”. 
Just as the definition ~of a ‘High Court’ 
in S. 2 (7) gives the list of all the High 
Courts in India, similarly the expression 
‘State Government’ would bring in each 
and every State Government in India. 
Just as the question before us is which 
of the High Courts has the jurisdiction 
to entertain an application under Sec- 
tion 51-A, the question arose before the 
Supreme Court in the case referred to 
below as to which the State Govern- 
ments had the jurisdiction to make a 
reference of an industrial dispute under 
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S. 10 (1) (d} ‘of-‘the Industrial Disputes 
Act. The line of reasoning followed by 
the court in Workmen of Shri Ranga- 
vilas Motors (P.) Ltd. v. Shri Rangavilas 
Motors (P.) Ltd., (1967) 2 SCR 528 at 


p. 584: (AIR 1967 SC 1040 at p. 1043), is- 


instructive for us. Their Lordships ob- 


served as follows: 


“The order of transfer, it is true, was 
made in Krishnagiri at the head office, 
but the order was to operate on a work- 
man working in Bangalore. In our view 
the High Court was right in holding 
that the proper question to raise is: 
where did the dispute arise? Ordinarily, 
if there is a separate establishment and 
the workman is working in that estab- 
lishment, the dispute would arise at that 
place. As the High Court observed, there 
should clearly be some nexus ‘between 
dispute and the territory of the State 
and not necessarily between the terri- 
tory of the State and the industry con- 
cerning which the dispute arose.” 


9. What is the subject-matter of. an 
application under S. 51-A? It was argu- 
ed at length by Mrs. Shyamla Pappu 
that the subject-matter of such an ap- 
plication was the registration of a design 
by an entry made in the Register of 
Designs which is maintained in the Pa- 
tent Office under S. 46 of the Act. She 
argued that the subject-matter consist- 
ed, therefore, only of the act of regis- 
tration and continuance of registration 
both of which were situated at the place 
at which the Register of Designs hap- 
pens to be kept, According to the learn- 
ed counsel, the definition in S. 2 (7) of 
the Act of ‘High Court’ can also be ex- 
plained on the same theory of subject- 
matter. The legislature did not mention 
in the Act the place at which the Patent 
(Designs) Office and the Register of 
Designs would be maintained. The legis- 


lature, therefore, had to provide a list’ 


of the High Courts in India in defining 
a ‘High Court’, so that the territorial 
jurisdiction would accrue to that High 
Court in the local limits of which the 
registration would happen to be made 
and would happen to be continued. Her 
argument, therefore, was that it is a 
mere accident that the office of the Re- 
gister of Designs happens to be at Cal- 
cutta and, therefore, the High Court at 
Calcutta would have _ the’ 
over the subject-matter of these appli- 
cations made under S. 51-A, It was open, 
however, for the Government to shift 
the Designs Office to any other place in 
India with the result that the subject- 


_ plication for 


jurisdiction ` 
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matter of an application under S. 51-A 
would then arise at the place where the 
Designs Office is shifted and such a place 
may ‘be within the local limits of a High 
Court other than Calcutta High Court. 


10. The strength of this argument 
depends on the correctness of its as- 
sumption that the subject-matter con- 
sists only of the registration and the 
continuance of the registration of a de- 
sign. This takes into account only the 
Static effect of the registration. But 
the registration gives the registered pro- 
prietor of the design a monopoly of the 
copyright in the design and this extends 
to all the territories of India to which 
the Act applies. The impact of the re- 
gistration, therefore, travels beyond the 
place of registration. This is the dyna- 
mic aspect of the effect of registration. 

11. An analysis of S. 51-A yields two 


distinct elements. The first element is 


the registration of the design and the 
effects of the registration-static and 
dynamic. The second is the capacity to 
make the application being vested only 
in a person interested. It is only when 


both these elements co-exist that an ap- 
plication under S. 51-A can be made for 
the cancellation of the registration on 
all or any of the grounds specified there- 
in. Let us now further consider each of 
these two elements of S. 51-A. 


EFFECTS OF REGISTRATION, 


12. If the cause of action for. an ap- 
cancellation is only the 
static effect of the -registration then it | 
is confined to the place where the re- 
gistration is -made and is continued. 
Since the Register is kept presently at 
Calcutta, the High Court of Calcutta 
would have jurisdiction over the place 
at which the cause of action arises due 
to the static effect of the registration. 
What about the dynamic effects of the 
registration which prevents any person 
other than the registered proprietor of 
the design from using the said design in 
any of the territories to which the Act 
applies? This prevention may be of two 
kinds. Firstly, a person may intend to 
use the registered design but is prevent- 
ed from carrying out his intention into 


practice because he would be thereby ip 


fringing the copyright created by the. 
registered design and would, therefore, 
be contravening the law. The cause of 
action in favour of such a person con- 
sists only of the existence of the regis~ 
tration. Since such a cause of action 
arises only at the place‘of the registra- 
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tion, it is only that High Court which 
has jurisdiction over the place of regis- 
tration which can entertain an applica- 
tion under Section 51-A for the cancel- 
lation of the design from such a person. 


13. Secondly, there may be persons 
who are actually using the said register~ 
ed design and the use of such design 
may be interfered with or stopped by 
the dynamic effect of the registration 
which prevents such traders all over the 
country wherever the Act applies from 
using the design. The legal injury to 
such traders is caused at the place at 
which their trade is carried on, This is 
to be contrasted with the legal injury 
complained of by a person who merely 
intends in future to use the design. The 
injury to the latter person is not caused 
where the person resides. It is caused at 
the place where the registration exists. 


PERSON INTERESTED, 


14. Just as there are two kinds of 
legal injury that may be caused by the 
static and dynamic effects of registration, 
former confined to the place of regis- 
tration and the latter extending beyond 
it, similarly, a person interested may 
fall into either of two categories. Firstly, 
a person interested may be aggrieved by 
a legal injury to his own interest in pro- 
perty, business, reputation, ete. He is 
thus a person aggrieved and as such has 
locus standi to make the application. The 
place where the injury occurs is the 
place where his interest has been ad- 
= versely affected. The cause of action, 
therefore, arises at the place where the 
legal injury to his existing private in- 
terest has occurred, As already stated 
above, if a person merely intends in 
future to use such a design then no pre- 
sent interest of such a person is injured 
and, therefore, the only injury of which 
- he can complain is that his future acti- 
_vity is prevented by the existence of the 
registration. That cause of action will 
relate to the place of the registration. 
The expression “person interested” is 
* quite common in legislative drafting. For 
instance, it is used in S. 18 (1) of the 
Land Acquisition Act, 1894. Its purpose 
is to confine the competence to make an 
application to a person who has his own 
interest to be served by such application. 
It intends to exclude a mere busy body 
from making such an application, though 
none of hfs interests has been affected. 
In other words, a person interested is a 
person aggrieved by the existing situa- 
tion or by the cause of action. 
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15. Of late, however; the concept of 
locus standi which gives’ competence to 
a person to make an application or file 
a suit or a petition has been broadened. 
It includes not only a legal injury to 
some private interest of the petitioner, 
but also a legal injury to some public 
interest in the redress of which the peti- 
tioner has some interest over and above 
the interest of a mere member of the 
public. For instance, a neighbour was 
held to have locus standi to file a writ 
petition that the resolution of the 
Municipal Corporation to make a child- 
ren’s park in front of the petitioner’s 
house should be given effect to even 
though no individual interest of the peti- 
tioner was injured by the delay on the 
part of the Municipal Corporation in 
implementing the said resolution. For, 
the petitioner lived very near the site of 
the children’s park and was more interes- 
ted than an ordinary member of the pub- 
lic in seeing to it that the plot belong- 
ing to the Municipal Corpoartion should 
be developed as a children’s park in ac- 
cordance with the resolution passed ‘by 
the Corporation (see Radhey Sham v. 
Lt, Governor, Delhi, ILR (1970) 2 Delhi 
260). See also an article on Standing and 
Justiciability in 1971-73, Journal of the 
Indian Law Institute, pages 164 to 170). 
While, on the one hand, the location of a 
pro bono publico interested in vindicat- 
ing a legal injury to the public interest 
would not be a part of the cause of ac- 
tion or the subject-matter, on the other 
hand, the injury suffered to his private 
interest by a person aggrieved may be- - 
come a part of the cause of action or the: 
subject-matter for an application under 
Section 51-A. If, for instance, the Insti- 
tute of Designs at Ahmedabad or some 
such person or Institution in public in- 
terest makes an application under Sec~ 
tion 51-A, the location of such a person 
or Institution would be no part of the 
cause of action or the subject-matter 
under Section 51-A. On the other hand, 
the respondents in the appeals before us 
are traders doing business at Delhi. They 
allege that their trading is injured be- 
cause of the wrongful protection and 
monopoly given to the designs registered 
in favour of the appellant. This injury 
to the interest of the respondents takes 
place at Delhi. In this case the appellant 
is also enforcing his right based on re- 
pistration by suits filed against the res- 
pondents at Delhi. The significance of 
being “person interested” is, therefore, 


twofold, Firstly, it gives them the locus 
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standi to make the application under 
Section 51-A.-Secondly, it helps to fix 
the place at which the applications may 
be made by them, the place being Delhi 
where the injury to 
curred. The injury to the private interest 
of the respondents is thus a part of the 
cause of action or the subject-matter for 
the applications made under S. 51-A. 
The rest of the subject-matter or the 
cause of action consists firstly in the re- 
gistration and continuance of the design, 
and secondly in the wrongfulness of 
such registration and continuance þe- 
cause of the existence of the grounds or 
the grounds mentioned in cl. (a) of sub- 
sec. (1) of S. 51-A of the Act, namely, 
that the design has been previously re- 
gistered in India or that it has been pub- 
lished in India prior to the date of re- 
gistration or that the design is not new 
or original. 


16. In Association of Data Processing 
Service Orgn. v. William B. Camp, (1970) 
397 U. S, 150. and Clemon Barlow v. 
B. L. Collins, (1970) 397 US 159, the 
question sharply arose as to what pre- 
cisely should constitute the standing of 
a plaintiff as distinct from the reviewabi- 
lity of the dispute by the court and the 
merits of the dispute. Justice William 
Dauglas speaking for the majority ex- 
pressed the view that not only the com- 
petence of the plaintiff to file the suit 
on the allegation that the has suffered 
a. legal injury in fact, but also the ques- 
tion whether the interest sought to be 
protected .by him by way of the suit is 
within the range of legally protected in- 
terests together formed the locus. standi 
of the plaintiff, Justice Brennan, with 
whom Justice White joined, expressed 
the minority view: that the allegation of 
legal injury by the plaintiff was suffi- 
cient to confer standing on him and to 
make him a person interested in filing 
the suit: The question whether the interest 
sought for by him was legally protected 
interest was a part of the merits of the 
case or may be a part of the reviewabi- 
lity of the question raised by the plain- 
tiff, but was no part of the plaintiff's 
capacity to sue. Fortunately in the pre- 
sent case, we are not concerned with the 
question whether standing includes 
merely capacity to sue or. whether it in- 
cludes a legal right or a part of the 
legal right to sue. Under S, 51-A if the 
petitioner is a mere pro bono publico, he 
would have to make the application in 
that High Court. within the local limits 
of which the registration enures | and 
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continues attacking it on one of the 
grounds specified in S. 51-A. But, if the 
petitioner ista person whose private 
commercial interests are injured, then 
the place where the commercial interests 
are injured is included in the require- 
ment of S. 51-A that the application can 
be made only by the person interested. 
A part of the cause of action or the 
subject-matter is, therefore, situated in 
Delhi, The application under S. 51-A can, 
therefore, be made at Delhi or at Cal- 
cutta, but in no other High Court. 


17. The registration of the design and 
its continuance in the Register of Des- 
igns is only a part of the subject-matter. 
What the respondents complain is not 
merely of the registration. They rather 
complain of the impact or the effect of 
the registration which extends far be- 
yond the place where the Register of De-. 
signs is kept, The effect of the registration 
of the design under the Act is to confer 
a copy right in the design on the ap- 
pellant. This copyright prevents the res- 
pondents from using the same design so 
long as the registration subsists in fav- 
our of the appellant. The copyright effect 
of the registration is felt in Delhi and 
would be felt at any place where it pre- 
vents competitors of the appellant from 
using the registered design for their own 
purpose. Viewed in this way a part of 
the subject-matter of the application 
under S, 51-A would be seen to be at 
Delhi where the alleged legal injury and 
the damage in fact is said to have been 
suffered by the respondents though the 
rest of it may be at Calcutta where the 
entry in the Register of Designs rests. 
It is not only the static entry in the Re- 
gister of Designs, but also the dynamic 
effect of the copyright all over the 
country, which causes injury to the 
competitors of the appellant, These in- 
jured persons would have the right to 
make the application to the High Court 
having jurisdiction over the place in ` 
which this ‘injury has occurred. In Work- 


men of Shri Rangavilas Motors (P) Ltd.. 


v. Shri Rangavilas Motors (P) Ltd. 
AIR 1967 SC 1040 (supra), the order was 
passed at the Head Office of the com- 
pany at Krishnagiri, It was that order 
which was the injury done to the work- 
men. It was, therefore, argued that the 
nexus of the subject-matter to: the ap- 
propriate Government was ‘between Kri- 
shnagiri which was in the State of Tamil 
Nadu and the Govt. of Tamil Nadu at 
Madras which had the jurisdiction over 
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Krishnagiri. But, the Supreme Court re- 
pelled this argument with the statement 
that “but the order was to operate on a 
workman working in Bangalore.” By 
that observation the Supreme Court held 
the subject-matter to be at Bangalore 
and not at Krishnagiri. The nexus, 
therefore, was with. the appropriate 
Government, viz, the Government of 
Mysore. 

SECTION 51-A COMPARED AND 
CONTRASTED. 


18. Section 53 (1) prohibits piracy of 
registered design. S. 53 (2) enables the 
registered proprietor of a design to ob- 
tain damages for piracy of his design. 
The learned counsel for the appellant 
did not dispute that such a suit for 
damages would lie at a place at which 
damage has been caused to the register- 
ed proprietor of the concerned design. 
In our view, S. 51-A is the reverse of 
S. 53. While S. 53 enables the registered 
proprietor to obtain damages from a per- 
sion, who violates copyright granted 
to him by the registration of the design, 
S. 51-A enables a person to attack the 
very correctness of the registration and 
to get it cancelled, While the cause of 
action of the registered proprietor under 
S. 53 is the damage caused to him by 
the piracy of the design, the cause of ac- 
tion of the plaintiff under S. 51-A is the 
damage caused to him by the enjoyment 
of the copyright by the registered pro- 
prietor based on the registration of the 
design, If the situs of the damage under 
Section 53 can be the place where the 
damage is actually caused, there is no 
reason why. the situs of the damage un- 
der Section 51-A should not be a rele- 
vant consideration to determine juris- 
diction under S. 51-A. If a suit is main- 
tainable because of the nexus in a court 
having jurisdiction over such a place 
under S. 53, on the same reasons of 
the nexus it may ‘be argued that an ap- 
plication should be maintainable in the 
High Court having jurisdiction over such 


_ a place under S., 51-A. 


19. Under the repealed S. 26, a peti- 

tion for the revocation of patent or a 
~ gounter-claim for such revocation in a 
suit for infringement of a patent before 
a High Court may be maintained on 
‘grounds some of which are similar to 
the grounds contained in S. 51-A for the 
cancellation of designs, Under the re- 
pealed S. 28, the High Court in which a 
petition for the revocation of a patent 
is pending may direct that an issue in 
the case may be tried either before itself 
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or any other High Court or any District 
Court. Similarly, under the repealed 
S. 29 in a suit for infringement of patent 
if a counter-claim is made fer revoca- 
tion of the patent the suit along with the 
counter-claim shall be transferred to the 
High Court for decision, Under the re- 
pealed S, 34, the High Court to which a 
petition has been presented under the 
repealed Section 26 may stay proceedings 
or dismiss the petition if in its opinion 
the petition would be disposed of more 
justly or conveniently by another High 
Court. Copies of a decree in a suit un- 
der the repealed S. 29 or an order in a 
petition under the repealed Section 26 
are sent to the Controller, who shall 
cause an entry thereof and reference 
thereto to be made in the Register of 
Patents under the repealed Section 33. 
Under Section 53 (3) also a copy of the 
decree passed has to tbe sent to the Con- 
troller who shall cause an entry thereof to 
be made in the Register of Designs. All 
these provisions show that suits and ap- 
plications are made to different High 
Courts in the local jurisdiction of which 
the cause of action arises or the subject 
is situated, The legislature contemplated 
that these High Courts could be different 
from the High Court having jurisdiction 
over the Controller. Nevertheless, the de- 
crees and orders passed by these different 
High Courts would be effective against 
the registration of design in the office 
of the Controller. These provisions show- 
that the jurisdiction of a High Court un- 
der the Act is determined by the nexus 
of the cause of action and/or the subject 
matter with the territory over which 
the High Court has jurisdiction. 

20. It is in this context that the use 
of the definite article “the” to qualify 
the court or the High Court in these 
provisions assumes significance, It is not 
a High Court or any High Courf, but 
only the High Court which would have 
jurisdiction meaning that it is the nexus 
of the subject-matter or the cause of 
action with the territory of a High Court 
which fixes jurisdiction and vests it in 
that particular High Court. 

21. For the.above reasons, we find 
that the petition for cancellation of the 
design under S. 51-A would lie to that 
High Court within the territory of 
which subject-matter has the necessary 
nexus, The subject-matter consists of a 
series of connected events beginning 
with the registration of the design in the 
register of designs by the order of the 
controller and ending with the impact of 
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the said design on the rights of the 
competitors at ‘such places at which the 
trading of the competitors is injured or 
affected by the enjoyment of the copy- 
right by the registered proprietor of the 
design ‘basing his right on the 


registration of the design. An ap- 
plication may, therefore, be filed 
either in the High Court having 


jurisdiction over the place at which the 
design is registered or in the High Court 
having jurisdiction over the place at 
which enjoyment of the copy- 
right by the registered proprietor causes 
injury to the commercial interests of the 
applicant. Briefly, the application would 
be made in the High Court, the local 
jurisdiction of which has a nexus with 
the subject-matter or the cause of action 
of the application. Jt follows, therefore, 
that the application cannot be made in 
any other High Court merely because 
the applicant chooses to do so. The ap- 
plicant would have to show jurisdiction 
in the High Court to which the applica- 
tion is made and such jurisdiction can 
be shown only by establishing connec- 
tion between the cause of action and/or 
subject-matter of the application and 
the territory within the local jurisdic- 
tien of the High Court. While such an 
application can always be made to the 
High Court within the local limits of 
which the registration of the design ig 
made, the jurisdiction is not confined to 
that High Court, ‘but would extend to 
any other High Court within the local 
limits of which a part of the cause of 
action and/or subject-matter of the ap- 
plication may arise. This view differs 
from the view of the learned single 
Judge and the other decisions of this 
court relied in the order under appeal. 
We also differ from the view expressed 
by K. T. Desai J. of the High Court of 
Bombay in the Kohinoor Mills Co.’s 
Case (Misc. Petn. No. 274 of 1956, Dj/- 
8-7-1957 {Bom)). 


22. We have not considered the ques- 
tion whether the High Court acting un- 
der S. 51-A ‘being a court of civil juris- 
diction, the procedure laid down in the 
Code of Civil Procedure would be appli- 
cable to the proceedings ‘before it, For, 
we do not consider it necessary to ex- 
press any view in this particular case as 
to whether the determination of juris- 
dictional facts which have to exist þe- 
fore the High Court can take up juris- 
diction would be an enquiry into what 
procedure would be applicable to an ap- 
plication under S. 51-A after the High 


. Civil Procedure. 


Girdhari Lal v. K, Gian Chand Jain & Co. (FB) {Prs, 21-23] Delhi 155 


Court entertains it. The jurisdictional 
conditions have to be satisfied before 
the High Court can entertain such an 
application. Consequently, we have not 
considered whether the jurisdiction of 
the High Court would depend on the 
presence of the defendant or non-appli- 
cant within the local jurisdiction, that is 
to say, the residence of or carrying on 
of business by the defendant within the 
local jurisdiction of the High Court on 
the analogy of Section 20 of the Code of 
We have, therefore 
attempted to determine the question of 
jurisdiction of the High Court indepen- 
dently of the applicability of the provi- 
sions of the Civil P, C. 


23. The application for amendment 
made by the appellant was, in our view, 
rejected by the learned single Judge for 
insufficient reasons, namely, that the 
amendment would be useless and had no 
merit. It) would be sufficient to inquire 
whether the pleas proposed to be ad- 
vanced by amendment were necessary 
for the determination of the real ques- 
tions in controversy between the parties. 
Firstly, the learned single Judge did not 
purport to reject the application on the 
ground that it. was made too late. Se- 
condly, the learned single Judge purport- 
ed to discuss the merits of the question 
as to which High Court would have 
jurisdiction to entertain the petition un- 
der 5, 51-A. Such discussion could have 
been made only if the issue regarding 
jurisdiction would have been raised. 
Unfortunately, the effect of dismissing 
the application for amendment by the 
learned single Judge was to prevent the 
very issue, which he discussed, from 
coming on the record. Strictly speaking, 
the discussion regarding the jurisdiction 
is of an issue which is not contained in 
the pleadings at all. We, therefore, sel 
aside the order appealed against. We 
allow the amendment applied for by the 
appellant in the written staternents filed 


‘by him in opposition to the applications 


made by the respondents under S. 51-A. 
At the request of the parties, however, 
we did not send the case back to the 
learned single Judge for the trial of the 
issue regarding jurisdiction as he had 
already expressed his opinion about it. 
At their request we have dealt with the 
question ourselves and have come to a 
conclusion different from the one arrived 
at by the learned single Judge. Our 
order would take the place of the order 
of the learned single Judge, The issue of 
the jurisdiction. having been decided in 
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favour of the respondents for reasons 
different than the reasons which had 
been given by the learned. single Judge, 
we direct that the applications made by 
the respondents shall now proceed before 
the learned single Judge on the basis of 
the order passed by us. The appeal is 
allowed in the above terms with no 
order as to costs. 


24. The parties are directed to appear 
before the learned single Judge on 9th 
Jan. 1978, 


H. L. ANAND, J. (Minority View):— 
25. I have had the benefit of perusing the 
judgment proposed by my learned 
brother, Deshpande, J. and, while I 
respectfully concur in the conclusion that 
the single Judge should have granted 
leave to the appellant to amend the writ- 
ten statement so as to raise the plea of 
jurisdiction, and in the further conclusion 
that in any event, this Court had ample 
jurisdiction to entertain the suit of the 
respondents, J] regret my inability to 
subscribe to the view expressed by 
Deshpande, J, as to the principles of juris- 
diction of the High Court in proceeding 
under S. 51-A of the Designs Act (for 
short, the Act). In my view, having re- 
gard to the peculiar scheme of the Act, 
the provisions of S. 2 (7) of it and even 
on an application of the general princi- 
ples of jurisdiction of courts, every High 
Court in India would have jurisdiction 
to entertain a petition for the cancella- 
tion of registration of a design under 
S. 51-A of the Act by virtue merely of 
the dynamic effect throughout the terri- 
tory of India of the registration of a de- 
sign obviating the necessity of any fur- 
ther action or inaction or any other 
nexus ‘between the territory and the 
subject-matter. 

26. The facts and circumstances lead- 
ing to these appeals, in so far as they 
are necessary for the determination of 
-the question that arises, are appropriately 
set out in the judgment proposed by my 
learned brother, Deshpande, J. and, 
therefore, it is unnecessary to advert to 
these. The short, though a seemingly 
difficult question that was posed both 
before the learned single Judge and þe- 
_fore the Full Bench was, if, having re- 
gard to the rather unusual provisions 
contained in that behalf in the Act, Cal- 
cutta High Court had exclusive juris- 
diction to entertain a petition for can- 
cellation of the registration of a design 
under S. 51-A of the Act, as contended 
on behalf of the appellant, or such a 
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petition could be filed by. a person in- 
terested in any High Court in India, as 
canvassed on behalf of the respondents. 
The learned single Judge accepted the 
respondents’ contention and held that 
such a petition could be filed in any 
High Court in India. Deshpande, J., how- 
ever, proposes to reject both the extreme 
contentions and is inclined to hold that 
while Calcutta High Court would have 
undoubted jurisdiction to entertain such 
a petition by virtue of the situs of tba 
register containing the registration in 
the territory within its jurisdiction, other 
High Courts in India would also have 
jurisdiction if some overt act,- in addi- 
tion to the dynamic effect of the statie 
entry in the register was committed or 
a nexus was otherwise established mbe- 
tween the subject-matter of the petition 
and the territory of that High Court, 
but not otherwise, While the learned 
single Judge based his decision on the 
peculiar provisions of S. 2 (7) of the 
Act, as indeed its overall scheme, and 
relied on a number of decisions directly 
on the question, Deshpande, J. justifies 


the conclusion proposed by him partly 


with reference to the concept of locus 
standi to file such a petition and partly 
on an application of the general princi- 
ples of jurisdiction known to civil pro- 
ceedings in India. 


27. Jurisdiction connotes the power 
that a Court or a Tribunal has to take 
cognizance of a cause and may have re- 
ference either to the parties of the sub- 
ject-matter, It may lay down various limi- 
tations such as pecuniary and territorial. 
The general principles of jurisdiction of 
courts in civil proceedings with certain 
refinements and variations are incorporat- 
ed in the Code of Civil Procedure which 
ordinarily would regulate such proceed- 
ings. Where, however, the statute that 
confers rights or creates legal remedies 
also lays down the principles for the de- 
lineation of limits of jurisdiction of the 
Court or Tribunal, the general principles 
of jurisdiction are inapplicable, but may 
perhaps be of use as indicating broad 
and general guidelines. In such cases the 
jurisdiction of a Court or a Tribunal has 
to be determined primarily with refer- 
ence to the special provision contained 
in the statute. Difficulty may, however, 
arise where the statute either gives no 
indication or does not give a clear indi- 
cation in that behalf, In such class of 
cases, courts have often, unless there was 
something in the context which stood in 
the way, applied the general principles of 
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jurisdiction as contained in the Civil 
P. C. in determining limits of jurisdic- 
tion in so far as such principles could 
be applicable. An instance in point 
would be the decision of Chagla, C. J., 
as he then was, in the case of _Lalbhai 
Tricumlal Mills Ltd, v. Dhanubhai Moti- 
lal Vin, (1956) 1: Lab LJ 557: (AIR 1955 
Bom 463), where a question as to the 
jurisdiction of the Labour Court, Bom- 
bay, was resolved with reference to the 
general principles of jurisdiction in the 
absence of any indication in the Bombay 
statute concerned with regard to juris- 
diction. This is what that illustrious 
Chief Justice said:— 


“But -what we are concerned with to 
decide is: Where did the dispute sub- 
stantially arise? Now, the Act does not 
deal with the cause of action, nor does 
it indicate what factors will confer juris- 
diction upon the Labour Court. But ap- 
plying the well-known tests of jurisdic- 
tion, a Court or Tribunal would have 
jurisdiction if the parties reside within 
jurisdiction or if the subject-matter of 
the dispute substantially arises within 
jurisdiction. And, therefore, the correct 
approach to this question is to ask our- 
selves where did this dispute substan- 
tially arise and in our opinion the only 
answer to that question can be that the 
dispute substantially arose in Bombay 
-and not in Ahmedabad, What is the dis- 
pute? The dispute is not as to whether 
the employee approached the employer 
in Ahmedabad and no agreement was 
arrived at. The dispute is whether the 
employer was justified in dismissing the 
employee, and inasmuch as the employ- 
ment was in Bombay, and the dismissal 
was in Bombay, it is difficult to under- 
stand how it can possibly be urged that 
the dispute did not substantially arise 
in Bombay.” 


These observations have since illuminat- 
ed the course of legal thinking on the 
question that arose subsequently in a 
large number of cases as to the territo- 
rial limits of the power of the appro~ 
priate Government under S. 10 of the 
Industrial Disputes Act to make a refer- 
ence of an industrial dispute to a Court 
or Tribunal and the consequential juris- 
diction of such Courts and Tribunals 
even though the Bombay High Court 
was concerned with the question as to 
the territorial jurisdiction of a Labour 
Court while the later decisions were con- 
cerned with the power of an executive 
authority to make a reference, Refer- 
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ence may be made to the series of deci- 
sions starting from the case of Indian 
Cable Co. Ltd, v. Its Workmen, (1962) 1 
Lab LJ 409 (SC) and ending with that 
of Hindustan Aeronautics Ltd. v. Their ` 
Workmen, 47 FJR 478:(AIR 1975 SC 
1737). All these decisions are referred to 
in detail in a recent decision of this 
Court in the case of M/s. Associated Tra- 
ders & Engineers Pvt, Ltd. v. Shri Bir 
Singh, ILR (1976) 1 Delhi 688: (1977 Lab 
IC (NOC) 113). One of these cases, name- 
ly, Workmen of Sri Ranga Vilas Motors 
(P.) Ltd. v. Sri Ranga Vilas Motors (P.) 
Ltd., (1967) 2 Lab LJ 12: (AIR 1967 SC 


1040) has been referred to by Desh- 
pande, J. 
28. On a consideration of the rather 


unusual phraseology and pattern of the 
provisions of S. 2 (7) of the Act, it ap- 
pears to me that the provision contains 
a clear indication that every High Court 
in India, so long as it is one of the High 
Courts envisaged by the provision, would 
have undoubted jurisdiction to entertain 
a petition under S. 51-A of the Act, The 
provision refers to the different territo- 
ries of India and enumerates each of the 
High Courts having jurisdiction in the 
different territories of India and con- 
tains no words of limitation or any in- 
dication of any other condition that 
must ‘be satisfied to attract the jurisdic- 
tion of the High Courts, The pattern of 
the provision constitutes a deliberate de- 
parture from the normal phraseology of 
provisions in different statutes including 
some of the sister statutes like the Trade 
and Merchandise Marks Act, 1958 which 
clearly limit the jurisdiction. The statute 
was dealt with by two different Legisla- 
tures — one at its inception and the other 
when the parent Act was bifurcated in 
the year 1970. Both the Legislatures 
were fully aware of the normal pattern 
of provision with regard to jurisdiction, 
but nevertheless thought it fit to incor- 
porate the provision in its present form 
initially and decided to continue it in 
the same form subsequently with a 
minor modification, Surely, the provision 
was not intended to publish either the 
lists of various High Courts in India or 
to enumerate the territories of India 
which would fall within the jurisdiction 
of the one or the other High Courts. If 
the intention of the Legislature was to 
limit the jurisdiction or to make it de- 
pendent on the satisfaction of any of the 
usual conditions to attract jurisdiction. 
there was no difficulty for the Legisla- 
ture to have introduced such limitations 
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and there was no necessity to make a 
drastic departure from the pattern of 
the provisions. The unusual phraseology 
of the provision and the pattern could 
not have been without a definite pur- 
pose, These features of the provision, 
therefore, leave no manner of doubt that 
the provision was intended to create a 
special jurisdiction which could be exer- 
cised by every High Court without any 
limitation whatever. 


29. ‘Deshpande, J. discovered certain 
limitations of jurisdiction partly because 
of a concept of locus standi incorporated 
in S. 51-A of the Act and partly Þe- 
cause of a partial application of the 
general principle of jurisdiction and the 
consequential need of a nexus between 
the territory and the subject-matter of 
the dispute. To my mind, the first ap- 
proach is not justified, with respect, be- 
cause locus standi to file a petition and 
the jurisdiction of a Court to entertain 
it are conceptually different and one 
need not necessarily impinge on the 
other, To my mind, S. 51-A merely lays 
down the conditions which would justify 
cancellation of registration and the per- 
son who may seek it. It has no rele- 
vance to the Court which may entertain 
such a petition and it would not, there- 
fore, be proper to read into S. 51-A any 
principles for the determination of the 
question of the jurisdiction of the Court. 
So far as the need for a nexus is con- 
cerned, it has its genesis in the princi- 
ples of general jurisdiction which, to 
my mind, would be inapplicable because 
of a clear indication with regard to 
jurisdiction in S. 2 (7) of the Act. Even 
otherwise, any search for a nexus be- 
tween the subject-matter and the terri- 
tory would be superfluous because the 
dynamic effect of the static entry in the 
register provides sufficient nexus. This 
is because the static entry in the regis- 
ter maintained in the Registry in Cal- 
cutta has, by virtue of the provisions of 
S. 47 of the Act, a dynamic effect 
throughout the territory of India in that 
as a result of registration the person in 
whose favour the design is registered 
gets an unrestricted right to use the 
design implying a prohibition against all 
persons other than him from the use of 
the design on pain of prosecution and 
the civil consequence of damages. What 
establishes the nexus between the dif- 
ferent territories of India and the regis- 
tration is the fact that the twofold con- 
sequence of registration, both positive 
operate throughout the 
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territory of India. No further nexus is, 
therefore, necessary to confer jurisdic- 
tion on the High Courts, and if such a 
nexus was necessary, one would have 
found appropriate indication of it in the 
statute itself. 

30. Subject to what has been said 
above, I am in full agreement with the 
conclusions that, having regard to the 
importance of the question sought to be 
raised, the learned single Judge ought 
to have allowed the amendment and in 
the further conclusion that, in any event, 
on account of various factors referred to 
by Deshpande J. and even otherwise, 
this Court had undoubted jurisdiction to 
entertain the petition. 

CHADHA. J. (Majority View):— 31. 
With respect I concur in the reasoning 


and conclusion of the proposed judg- 
ment of my learned broher Desh- 
pande, J. 


Answer accordingly. 
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M/s. Faridabad Cold Storage & Allied 
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Official Liquidator of Ammonia Supplies 
Corporation (P.) Ltd., Delhi, Respondent. 


F. A. O. No. 44 of 1967, D/- 2-12-1977. 


(A) Companies Act (1 of 1956), S. 446 
(2) (b) — ‘Any claim’ — Meaning of — 
Claim under, by Official Liquidator for 
certain sum — Whether subject to limi- 
tation under Limitation Act. (Limitation 
Act (1963), Art. 137). 

The expression ‘any claim’ in S. 446 (2) 
(b) of the Act. means any claim enforce- 
able at law. 


The right to avail of the remedy by 
filing a claim petition. as against the 
suit, conferred by S. 446 (2) (b) can be 
availed of only in a court which is wind- 
ing up the company and, therefore, it 
goes without saying that the right to 
avail of the remedy provided by the 
aforesaid Clause (b) will arise only after 
the passing of the winding up order. So 
long as the winding up order is not pass- 
ed, no claim can be preferred under 
5. 446 (2) (b). Under Sec. 458-A, apart 
from the period between the date .of the 
commencement of the winding up of the 
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company and the date on which the wind- 
ing up order, a period of one year im- 
mediately following the winding up 
order is also excluded for purposes of 
computing the limitation. As the right 
to avail of the remedy provided by Cl. (b) 
of S. 446 (2) of the Act arises only after 
the passing of the winding up order, the 
appropriate date to be seen for purposes 
of determining whether the claim was 
enforceable at law or not is the date of 
the winding up order. Of course, the 
claimant will be entitled to the full 
benefit of S. 458-A of the Act. 


Article 137 of the Limitation Act 1963, 
is not confined only to applications con- 
templated by or under the Civil P. C. 
but also applicable to applications made 
to Court under special Acts. Therefore, 
a claim petition under S. 446 (2) (b) of 
the Act is covered by Art. 137 of the 
Limitation Act. 1963. According to third 
column of Art. 137, the period of limita- 
tion provided is three years from the 
date when the right to apply accrues. 
The right to file a claim petition under 


S. 446 (2) for a claim enforceable at law - 


on the date of the winding wp order 
arises on the date when the winding up 
order is passed and. therefore. the period 
of limitation is three vears from the date 
of the winding up order after giving full 
benefit of S. 458-A of the Act. AIR 1977 
SC 282, Rel. on. (Paras 18. 19. 20) 

Anno: AIR Manual (3rd Edn.). Comna- 
nies Act. S. 446~A. N. 4. 

(B) Interpretation of Statutes — Dif- 
fercnt provisions in the Act — To be 
barmoniously construed so that they do 


not militate against each other. (Para 17) 
Cases Referred: Chronological Paras 
AIR 1977 SC 282 19 
AIR 1969 SC 1335: 1969 Lab IC 1538 19 
AIR 1933 PC 63 14 


YOGESHWAR DAYAL, J.:— This is 
an appeal against the order of Shri M. L. 
Jain, Additional District Judge. Delhi, 
dated 1-10-1966, accepting the claim peti- 
tion filed by the Official Liquidator under 
Section 446 (2) of the Companies Act. The 
Official Liquidator in the aforesaid claim 
petition had prayed for recovery of 
Rs. 845.32 against the appellant. 


2. The learned Additional District 
Judge granted a decree for the recovery 
of Rs. 504 and the return of empty cylin- 
der in favour of the Official Liquidator 
and on the failure of the appellant to re- 
turn the cylinder. the Official Liquidator 
was further held entitled, in the alterna- 
tive, to. the recovery of Rs. 340. The 
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Official Liquidator was also awarded the 
costs of the petition. 

3. When the appeal came up before 
the Division Bench (S. N. Shankar and 
T. P. S. Chawla, JJ.), the learned Judges 
referred this appeal to the Full Bench 
along with Company Appeal No. 2 of 
1969. That is how the present appeal has 
been placed before the Full Bench. 


- 4, Ammonia Supplies Corporation (P.) 
Ltd. was ordered to be wound up by 
order dated 21-12-1962, On 1-2-1966, 
the present petition, out of which the ap- 
peal arises, was filed on behalf of the 
Official Liquidator against the appellant 
purporting to be under S. 446 (2) of the 
Companies Act. The claim, inter alia, 
related to (1) balance price of the gas 
supplied (2) rent of the empty cylinder 
due till 31-1-1966 and (3) return of the 
empty cylinder and in the alternative 
the price thereof. 


5. The claim of the Official Liquida- 
tor was challenged on merits and on the 
ground that the claim petition was bar- 
red by time. The. learned Additional 
District Judge, as stated earlier, accept- 
ed the claim petition to the extent indi- 
cated above. 


6. The question of limitation was 
dealt with by the learned Addl. District 
Judge under issue No. 4, On this issue, 
the learned Addl. District Judge took 
the view: 

“This being not a suit, the pravisions 
of Indian Limitation Act have no appli- 
cation to the case. The law of limitation 
thus does not govern this claim brought 
under S. 446 (2) of the Indian Companies 
Act. I, therefore, decide this issue against 
the respondent,” 

7. On going through the bill Ex. P-} 
dated 10th March, 1961 as well as the 
debit note Ex. P-2 coupled with the state- 
ment of ex-Director of the Company in 
Liquidation, we have no hesitation in 
affirming the findings of the learned Ad- 
ditional District Judge on issues 1 to 3, 
relating to the merits of the claim. 


8. The only question which survives 
is whether the claim petition filed by the 
respondent Official Liquidator under Séc- 
tion 446 (2) was within limitation. 


9. As noticed earlier, the view of the 
learned Addl. District Judge was that 
the claim petition not being a suit, the 
provisions of the Limitation Act have no 
application. It is validity of this view 
which has been canvassed before us and 
for which reference of the appeal was 
made to the Full Bench. 
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10. It may be mentioned that no 
question was canvassed in this appeal on 
the maintainability of the claim petition 
as distinct from institution of a suit. The 
only question which was argued related 
to the meaning of the expression ‘any 
claim’ as occurring in S. 446 (2) (b) of 
the Companies Act, 1956 (hereinafter re- 
ferred to as ‘the Act’) and whether any 
claim so made under the said clause was 
subject to any limitation under the 
Limitation Act, 1963. In other words the 
question which arises is whether the ex- 
pression ‘any claim’ means a claim legally 
enforceable at law and if so whether 
there is any period of limitation provid- 
ed for it under the Limitation Act. 


11. While dealing with Company Ap- 
peal No. 2 of 1969, the Full Bench have 
gone through the object of the amend- 
ment which led to enactment of inter 
alia CL (b) of S. 446 (2) of the Act. The 
Full Bench also took the view :— 


“The very fact that in the report of 
the Companies’ Act Amendment Commit- 
tee. reference was directly made to the 
existing provisions: of S. 45-B of the 
Banking Companies Act goes to show 
that Cis. {b), (c) and (d) ought to have 
been interpreted in the same light in 
which the Supreme Court interpreted 
S. 45-B of the Banking Companies Act.” 


12. The question then arises: can it 
be said that the intention of the Legisla- 
ture in providing remedy by way of 
Claim petition by or against the Com- 
pany in liquidation was to revive claims 
which were dead and stale on the date 
of the winding up order or merely to 
provide a cheaper remedy for those 
claims which were alive on the date of 
the winding up order and if so, is there 
any period of. limitation prescribed by 
the Limitation Act’? 


13. There can be no doubt that Cl. (b) 
of S. 446 (2) is ‘machinery’ provision for 
enforcement of claims and this remedy 
was provided for the first time by the 
Amending Act of 1960. Before the am- 
endment of S. 446 (2) giving this remedy 
by way of Cl. (b) to the Official Liquida- 
tor as well as to any person against the 
company in liquidation, there was al- 
ready a provision. in S. 469 in the Act 
which is as under: 


"469. (1) The Court may, at any time 
after making a winding up order, make 
an order on any contributory for the time 
being on the list of contributories to pay, 
in the manner directed by the order, any 
money due to the company, from him 
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or, from the estate of the person whom 
he represents, exclusive of any money 
payable by him or the estate by virtue 
of any call in pursuance of this Act. 

(2) The Court, in making such an 
order may— ; 

(a) in the case of an unlimited com- 
pany, allow to the contributory, by way 
of set-off, any money due to him or to 
the estate which he represents. from the 
company, on any independent dealing 
or contract with the company, but not 
any money due to him as a member of 
the company in respect of any dividend 
or profit; and 

(b) in the case of a limited company, 
make to any director, managing agent, 
secretaries and treasurers or manager 
whose liability is unlimited, or to his 
estate, the like allowance. 

(3) In the case of any company, whe- 
ther limited or unlimited, when all the 
creditors have been paid in full, any 
money due on any account whatever to 
a contributory from the company may 
be allowed to him by way of set-off 
against any subsequent call.” 


14. This provision enables the Court 
to make an order on any contributory 
on the list of contributories to pay any 
money due to the company. This section 
of the Act is analogous to the provisions 
of S. 186 of the Companies Act, 1913 
(hereinafter referred to as ‘the old Act’). 
This provision of the old Act came up 
for consideration before the Privy Coun- 
cil in Hansraj Gupta v. Dehra Dun Mus- 
soorie Electric Tramway Co. Ltd., AIR 
1933 PC 63. The Privy Council, while 
interpreting the expression ‘money due’ 
occurring in S. 186 of the old Act. ob- 
served : 


“The words ‘any money due from him 


-or from the estate of the person whom 


he represents to the company’ in Sec- 
tion 186 must be confined to money due 
and recoverable in ʻa suit by the com- 
pany and they do not include any moneys 
which at the date of the application 


„under S. 186 could not have been so re- 


covered,” 


15. It will thus be noticed that under 
the scheme of the old Act and S. 469 of 
the Act which is analogous to S. 186 of 
the old Act, the Company Judge could 
pass a payment order even against a con- 
tributory only to the- extent of the money 
due and recoverable in a suit by the 
Company and did not include any money 
which at the date of the application 
under S. 186 could not have been so re- 
covered. The question then arises: Does 
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the provision of S. 446 (2), which ap- 
plies to ‘any claim’ refer to claims which 
were already barred by time on the 
date when the application is so filed un~ 
der S. 446 (2) (b) of the Act? In this 
connection it is also useful to look at the 
provisions of S. 458-A of the Act which 
is reproduced for facility of reference, 
as under ;— 


*458-A, Notwithstanding anything in 
the Indian Limitation Act, 1908 or in any 
other law for the time being in force, 
in computing the period of limitation 
prescribed for any suit or application in 
the name and on behalf of a company 
which is being wound up by the Court, 
the period from the date of commence- 
ment of the winding up of the company 
to the date on which the winding up 
order is made (both inclusive) and a 
period of one year immediately follow- 
ing the date of the winding un order 
shall be excluded,” 


This provision excludes the period, for 
purposes of computing limitation, be- 
tween the date of the filing of the wind- 
el up petition and the date on which 

the winding up order is made and also 
excludes another period of one year 
immediately following the date of the 
winding up order, 


16. The provisions of S, 446 (2) of the 
Act may also be noticed s 

"446, (1) . tic Aseria 

(2) The Court which is . winding up 
the Company shall, notwithstanding any- 
thing contained in any other law for the 
time being in force, have jurisdiction to 
entertain, or dispose of— 

(a) any suit or proceeding by or 
against the company} 

(b) any claim made by or against the 
company (including claims by or against 
any of its branches in India); 

(c) any application made under S, 391 
by or in respect of the company; 

(d) any question of priorities or any 
other question whatsoever, whether of 
law or fact, which may relate to or arise 
in course of the winding up of the 


ees 888 


17. It will be noticed that CL (b) of 
S. 446 (2) of the Act gives to the Com-~ 
pany Court jurisdiction to entertain. or 
dispose of claims made by or against the 
company. It acts both ways, If the com- 
pany can pursue its claim under this 
provision against the third parties, the 
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third parties can also utilise this provi- 
sion to press their claims against the 
company. If there isa bar of limitation 
for making payment order against the 
contributorfes by the Company Judge 
under S. 469 of the Act, can it be said 
that such a claim could be filed by the 
Official Liquidator against the contribu- 
tories by taking recourse to filing a claim 
petition under S. 446 (2) (b) of the Act? 
One of the basic principles for interpre- 
tation of Statutes is that different provi- 
sions in the Act ought to be harmo- 
niously construed so that they do not 
militate against each other. Keeping this 
principle of construction of Statutes in 
view and for the purpose of avoiding 
anomalous situations, the expression 
‘any claim’ occurring in S. 446 (2) (b) 
of the Act will have to be interpreted 
as a Claim which is legaliy enforceable. 
We are, therefore, of the considered 
opinion that the expression ‘any claim’ 
in Cl. (b) of S. 446 (2) of the Act means 
any claim enforceable at law. 


18. The next question which arises is 
as to the date on which it is to be whe- 
ther* the claim was enforceable at law 
or not. The right to avall of the remedy 
by filing a claim petition, as against thej 
suit, conferred by CL (b) of S. 446 (2) 
can be availed -of only in a Court which 
is winding up the company and, there- 
fore, it goes without saying that the right 
to avail of the remedy provided by the 
aforesaid Cl (b) will arise only after the 
passing of the winding up order. So 
long as the winding up order Is not pass- 
ed, no claim can be preferred under 
Cl. (b) of 5. 446 (2). Under S. 458-A, 
which . we have already reproduced 
above, apart from the period between the 
date of the commencement of the wind- 
ing up of the company and the date on 
which the winding up order (is made), a 
period of one year immediately following 
the winding up order is also excluded for 
purposes of computing the limitation. As 
the right to avail of the remedy provid- 
ed by CL (b) of S. 446 (2) of the Act 
arises only after the passing of the wind- 
ing up order, the appropriate date to be 
seen for purposes of determining whe- 
ther the claim was enforceable at law or 
not is the date of the winding up order. 
Of course, the claimant will be entitled 
to the full benefit of S, 458-A of the Act, 


19. The Supreme Court in the case of 
Kerala State Electricity Board, Trivan- 
drum v. T. P. Kunhaliumma, AIR 1977 
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SC 282 overruled its earlier view ex- 


pressed in Town Municipal Council 
Athant v. Presiding Officer Labour. Court, 
Hubli, AIR 1969 SC 1335, and held that 
Art. 137 of the Limitation Act, 1963 is 
not confined only to applications con- 
templated by or under the Civil P. C 
but also applicable to applications made 
to Court-under special Acts. Therefore, 
it will have to be held that a claim peti- 
tion under S. 446 (2) (b) of the Act is 
covered by Art. 137 of the Limitation 
Act, 1963. Article 137 of the Limitation 
Act provides as under :— 


Period Time hom which 


Desoription 
of of period begins to 
suit, limitation. rin, 


187. ‘Any other a 
plication for whic 
no period of limita. 
tion is provided else- 

` where in this Divi- 
sion. 


20. According to third column of 
Art. 137, the period of limitation provid- 
ed is three years from the date when 
the. right to apply accrues. The right to 
file a claim petition under S. 446 (2) (b) 
for a claim enforceable at law on~ the 
date of the winding up order arises on 
the date when the winding up order is 
passed and, therefore, the period of limi- 
tation is three years. from the date of 
the winding up order after giving full 

benefit to S, 458-A of the Act, 


Three When the right 
years, -to apply ae. 
erues,”” ` 


21. In view of the aforesaid decision, 


the finding of the learned Additional - 


District Judge on issue No. 4 only is 
set aside and the claim petition under 
S. 446 (2) (b) of the Act is remanded to 
the learned Addl. District Judge for de- 
termination of issue No. 4 afresh, in the 
light of observations contained above, 


29, The order of the learned Addl. 
District Judge is set aside to the extent 
indicated above and the parties are 
directed to appear before the learned 
Addl. District Judge on 16-1-1978. 


23, Parties are left to bear their own 
costs, of the present appeal. 


Appeal allowed in part, 
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M/s. Sudarshan Talkies (Delhi) Pvt, 
Ltd., Petitioner v, The Chief Controlling 
Revenue Authority, Delhi and others, 


Respondents, 


Civil Writ No, 1317 of 1969, D/- 16-11< 
1977. 

(A) Stamp Act (2 of 1899), Sec- 
tion 57 — Case involving a question 
of law in respect of construction of docu- 
ment — Power of High Court to direct 
authority to make reference. 

When an application is made under 
S. 57 (1) and it involves a substantial 
question of law whether the case is 
pending or not the Authority is bound 
to state the case -in compliance with its 
obligation. Power to make a reference 
under S5. 57 is not only for the benefit 
of the Authority, but it is also coupled 
with a duty cast on it as a public offi- 
cer to do the right thing. When an im- 
portant and intricate question of law in. 
respect. of the construction of a docu- 
ment arises, as a public servant, it is its 
duty to make the reference. If it omits 
to do so it is within the 
power of the Court to direct it to dis- 
charge that duty and make a reference 
to the Court regardless of the fact that 
the matter had ceased to be in the stage 
of assessment but had reached the stage 
of collection of stamp duty. (Para 8) 

Anno: AIR Manual (8rd Edn.) Stamp 
Act (1899), S. 57 N, 1. 

(B) Companies Act (1 of 1956), S. 75 
(2) — Allotment of shares — Contract 
not having been reduced to writing par- 
ticulars filed with Registrar — Stamp 
duty payable. 

1440 shares of Rs, 100/. each fully 
paid up were allotted in consideration of 
the assets and liabilities of the business 
of Sudershan Talkies owned by the 
allottees. The transfer of the assets and. 
liabilities of the business was effected 
by delivery of possession, No agreement 
was reduced to writing between the 
parties. That being so, the particulars of 
the agreement were furnished to the 
Registrar of Companies in Form 3. 

Held that Form 3 on which the parti- 
culars had been furnished was required 
to be stamped with the same stamp duty 
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as would have been payable if the con-. 


tract had been reduced to writing. The 
question was not whether the document 
Form 3 furnished by the petitioner was 
an agreement but whether the prior 
oral contract ‘between the parties, the 
particulars of which had been specified 
tn Form 3 would have been chargeable 
with duty as an agreement or as a con~ 
veyance had it been reduced to writing. 
(Para 13) 

Held further that since the contract 
between the parties was not reduced to 
writing, the information that was re~ 
quired to be filed with the Registrar in 
terms of S. 75 (2) was in respect of the 
oral contract constituting the title of the 
allottees to the allotment of the shares. 
It was therefore, evident that the form 
furnishing the particulars of the oral 
agreement, in law had to be determined 
for the purposes of the stamp duty “to 
be the contract in writing” by which the 
title to the allotment was. constituted. 
Stamp duty accordingly on the form 
furnishing the requisite particulars had 
to be determined as if it was a contract 
made in writing. (Para 14) 


Anno: AIR Manual (3rd Edn.) Compa- 
nies Act (1956), S. 75 N. 1. . 
Cases Referred: Chronological Paras 
AIR 1968 SC 497 8 
AIR 1859 All 595 (SB) 14 
AIR 1950 SC 218 8 


T, N. Sethi and Y. K. Sabharwal, for 
Petitioner; R. K. Anand, for Respondents, 


PRITHVI RAJ, J.:— By this Civil 
Writ Petition the petitioner prays that 
the proceedings before the Registrar of 
Companies ending with the order dated 
30th Sept. 1969, passed by the Chief 
Controlling Revenue Authority, Delhi 
(Annexure ‘E’) be quashed and that writ 
of prohibition be issued against the res- 
pondents prohibiting them from making 
recoveries of the amount of stamp duty 
and penalty imposed against the peti- 
tioner by the Collector of Stamps, res- 
pondent No. 2, and confirmed by res- 
pondent No. 1 Chief Controlling Re- 
venue Authority, Delhi, by his impugn- 
ed order, Annexure E. 


2. Necessary facts for the disposal of 
the writ petition are as follows, The 
petitioner took over the business of Su- 
dershan Talkies, including its assets and 
Habilities, owned by Sarvshri Brij Lal 
Chawla and Surinder Chawla, in lieu of 
which 1440. equity shares of Rs. 100/- 
each, fully paid up, of the petitioner 
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were allotted to them. The petitioner in 
pursuance of the provisions of S. 75 (1) 
of the Companies Act, 1956 (1 of 1956) 
(herein called the Companies Act’) filed 
a return (Annexure ‘A’) before the Re- 
gistrar of Companies in respect of the 
said shares allotted to Brij Lal Chawla 
and Surender Chawla for having acquir- 
ed the business of Sudershan Talkies for 
& total consideration of Rs, 1,45,354.58 
paise, Since no deed had been executed 
between the parties in respect of this 
transaction, the particulars of the con- 
tract for allotment of the above said 
shares, required to be furnished under 
S. 75 (2) of the Companies Act, were 
furnished in Form 3, prescribed under 
the Companies Act, Stamp duty of Rs, 5/- 
was paid on Form 3, by affixing the adhe- 
sive stamp of the said value on it. 


3. The Assistant Registrar of Com- 
panies, on examining Form 3, was of 
the view that the document was not pro- 
perly stamped, He impounded the docu- 
ment, holding that it was a conveyance 
deed and sent it for recovery of duty and 
penalty etc. to the Collector. It is alleg- 
ed that the Collector, respondent No. 2, 
issued notice to the petitioner (Annexure 
‘B’). After perusing the reply submitted 
by the petitioner, the Collector rejected 
the same and by his order dated 17th 
May, 1969, (Annexure ‘C’), petitioner is 
called upon to pay Rs. 11,627.75 paise as 
duty and an equal amount as penalty. 
The petitioner challenged the said order 
of the Collector in revision before the 
Chief -Controlling Revenue Authority 
who rejected the contentions of the peti- 
tioner vide his order dated 30th Sept. 
1969 (Annexure ‘E’), 

4. The petitioner challenges the 
aforesaid orders on the ground that the 
impugned orders are against law and 
beyond the jurisdiction of the authorities 
passing the said orders. The case of the 
petitioner is that in Form 3, it was 
erroneously mentioned under some mis- 
conception in the mind of the person 
preparing it that the allotment had been 
made in satisfaction in part of the pur- 
chase price of the property and the 
description of the property was given as 
building, furniture, machinery, air-con- 
ditioner, electric power, cycle, stock and 
trade, security, ‘neon signs, etc. The 
petitioner’s case is that the particulars 
filed by them under S. 75 of the Com- 
panies Act did not amount to a sale deed 
and at best could only be deemed to be 
an agreement to sell in that the property 
which purported to ‘be conveyed which 
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included immovable property, could not 
be conveyed otherwise than by a regis- 
tered sale deed, the particulars in the 
circumstances could not be a substitute 
for a conveyance, 

5. On behalf of the respondents reply 
affidavit was filed by Shri S. K. Sharma, 
Collector of Stamps, Vikas Bhawan, New 
Delhi By way of preliminary objection 
it is urged that the petitioner having 
availed of his remedy under S. 57 of the 
Stamp Act on which the Chief Controll- 
ing Revenue Authority had referred only 
one question by his order dated llth 
May, 1970 (Stamp Duty Reference No. I 
of 1970), and no case: was pending before 
it the petitioner is not entitled to pursue 
and maintain the present petition 
Sustaining the impugned orders, it is con~ 
tended that they are in accordance with 
law and are not bad for any reason 
whatsoever. The petitioner, it is averred, 
is liable to pay stamp duty on the docu- 
ment (Form 3) which constituted a deed 
of conveyance. 


6. The petitioner in its rejoinder con- 
troverted the contentions raised by the 
respondents in their counter affidavit and 
reiterated the contentions raised in the 
petition, 

7.. The preliminary abieztion urged by. 
the respondents is without any merit. 
On the failure of the Chief Controlling 
Revenue Authority to refer the other 
questions, it was open to the petitioner 
to file a petition for the issuance of 
mandamus calling upon him to refer the 
said questions. If instead of resorting to 
that procedure, he filed the present peti- 
tion, it cannot be said that it may not 
be entertained. The application: made by 
the petitioner before the Chief Controll- 
ing Revenue Authority raised substantial 
questions of law; the Authority was 
bound to state the case in compliance 
with its obligations envisaged under 
S. 57 (1) of the Stamp Act. In the cir- 
cumstances, no useful purpose will be 
served in driving the petitioner to file a 
writ for the issuance of mandamus. We 
accordingly proceed to dispose of the 
present petition on merits, 

8. In Banarsi Dass Ahluwalia v. Chief 
Controlling Revenue Authority, AIR 1968 
SC 497 it was observed that S. 57 (1) of 
the Stamp Act imposes a duty on the 
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High Court against an order of a revenue 
authority imposing stamp duty and/or 
penalty provided the application involves 
a substantial question of law and imposes 
a corresponding obligation on the autho- 
rity to refer it to the High Court for its 
opinion. It was observed that such a 
right and obligation cannot be construed 
to depend upon any subsidiary circum- 
stances such as the pendency of the case 
before the Authority. When an applica- 
tion is made under S. 57 (1) and it in 
volves a substantial question of law wh 
ther the case is pending or not the Au- 
thority is bound to state the case in com- 
pliance with its obligation. It may bear 
mention here. that in Banarsf Dass Ahlu- 
walia’s case their Lordships considered 
and followed their earlier decision in the 
Chief Controlling Revenue Authority v. 
Maharashtra Sugar Mills Ltd., AIR 1950 
SC 218, wherein it was held that the 
power contained in S. 57 of the Stamp 
Act fs in the nature of an obligation or 
is coupled with an obligation and can be 
demanded ta be used also by the parties 
affected by the assessment of the stamp x 
duty. It was also held in that case that 
power to make a reference under S. 57 
is not only for the benefit of the autho- 
rity but it Is also coupled with a duty 
cast on it as a public officer to do th 
right thing and when an important and 
intricate question of law in respect o 
the construction of a document arises, as 
a public servant, it is its duty to make 
the reference. If it omits to do so, their 
Lordships observed, it is within the 
power of the Court to direct it to dis- 
charge that duty and make a reference 
to the Court regardless of the fact that 
the matter had ceased to be in the stage 
of assessment but had reached the stage 
of collection of stamp duty, 


9. Since in the. instant case a question 
of law in respect of the construction of 
the document (Form 3) arises the preli- 
minary objection urged on behalf of the 
respondents is without any force. In this 
view of the matter the contention of the 
respondents that the case before the 
Collector having been concluded and 
there being no pending case, the matter 
having proceeded beyond the stage of as- 
sessment and having reached the stage 
of recovery and the Chief Controlling 
Revenue Authority bavin declined to 
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10. Coming to the merits of the case, 
with a view-.to appreciate the submission 
of the petitioner it would be appropriate 
to note the relevant provisions of S. 75 
of the Companies Act. The sald provi~ 
sions read as under :— 


"S. 75. Return as fo allotments:— 
(1) Whenever a company having a share 
capital makes any allotment of Hs shares, 
the company shall, within ‘thirty days’ 
thereafter, (a) file with the Registrar. a 
return of the allotments, stating the 
number and nominal amount of the 
shares comprised in the allotment, the 
names, addresses and occupations, of the 
allottees, and the amount, if any, paid 
or due and payable on each share: 


“Provided that the company shall not 
show in such return any shares as hav- 
ing been allotted for cash if cash, has 
not actually been received in respect of 
such allotment.” 


f(b) in the case of shares (not being 
bonus shares) allotted as fully or-partly 
paid up otherwise than in cash, produce 
for the inspection and examination of 
the Registrar a contract in writing con- 
stituting the title of the allottee to the 
allotment together with any contract of 
sale, or a contract for service or other 
consideration in respect of which that 
allotment was made, such contracts be- 
ing duly stamped, and file with the Re- 
gistrar copies verified in the prescribed 
manner of all-such contracts and a re- 
turn stating the number and nominal 
amount of shares so allotted, the extent 
to which they are to be treated as paid 
up, and the consideration for which they 
have been allotted; and 


(c) file with the Registrar— 

Gi) in the case of bonus shares, a re- 
turn etating the number and nominal 
amount of such shares comprised in the 
allotment and the names, addresses and 
occupations of the allottees and a copy 
of the resolution Sutama the issue of 
such shares: 

(ii) in the case of issue of shares at a 
discount a copy of the resolution passed 
by the Company authorising such issue 
together with a copy of the order of the 
Court sanctioning issue and- where the 
maximum rate of discount exceeds ten 
per cent, a copy of the order of the Cen- 
tral Government, permitting the Issue at 
the higher percentage. 

(2) where a contract such as is men~ 


tioned In Cl. of sub-sec. (1), is not . 
D Teda to Sa the Company shall, be deemed to be an instrument within 
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file ‘with the Registrar the prescribed 
particulars of the contract stamped with 
the same stamp duty as would have 
been payable if the contract had been 
reduced to writing and those particulars 
shall be deemed to be an instrument 
within the meaning of the Indian Stamp 
Act, 1899 (II of 1899) and the Registrar 
may, as a condition of filing the parti- 


. culars, require that the duty payable 


thereon be adjudicated under S. 31 of 
the Act. 


11. According to CL (bj of sub-sec. (1) 
of 5S. 75, noted above, in the case of 
shares (not being bonus shares) allotted 
as fully paid up or partly paid up other- 
Wise than in cash, the Company is re- 
quired to produce for the inspection and 
examination of the Registrar a. contract 
in writing constituting the title of the 
allottee to the shares allotted to him to- 
gether with any contract of sale, or a 
contract for service or other considera- 
tion in respect of which the allotment 
of shares was made, Such contract is 
required to be duly stamped. Further, 
the company has to file copies of such 
contract verified in the prescribed man- 
ner, and a return stating the number 
and nominal amount of shares so allotted, 
the extent to which they are to be treat- 
ed as paid up, and the consideration for 
which they have been. allotted. It is, 
therefore, evident that the return which 
is required to be filed in pursuance to 
the provisions of sub-s. (1), CL (b), must 
show the number and the amount of 
Shares allotted indicating the extent ta 
which they are to be treated as paid up, 


and the consideration for which they 


have been allotted. The idea implicit in 
this provision is to ensure that the share 
capital of the company reflects cash or 
other valuable assets, 


12. Now according to sub-sec. (2), if 
a contract contemplated in CL (b) of sub- 
sec. (1), is not reduced to writing a duty 
is- cast on the Company to file with the 
Registrar of Companies the prescribed 
particulars .of the contract. These parti- 
culars are required to be filed within 
‘thirty days’ after the allotment of 
shares: The form in which these particu- 
lars are to be filed is ta bear the same 
stamp duty as would have been payable 
if the contract had been reduced to writ- 
ing, The particulars so furnished shall 
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this sub-section envisages that the Regis- 
trar may, as a condition of filing the 
particulars, require that the duty pay- 
able thereon be adjudicated under 8. 31 
of the Stamp Act, 


13. In the instant case 1440 shares of 
Rs. 100 each fully paid up were allotted 
in consideration of the assets and liabi~ 
lities of the business of Sudarshan 
Talkies. The transfer of the assets and 
liablities of the business was effected 
by delivery of possession. No agreement 
was reduced to writing between the par- 
ties. That being so, the particulars of the 
agreemeni were required to be furnished 
to the Registrar of Companies ‘and in- 
deed were furnished by the petitioner in 
Form 3. These particulars are to be 
treated as an instrument within the 
meaning of the Stamp Act. Form 3 on 
which the particulars have been furnish- 
ed was required to be stamped with the 
same stamp duty as would have been 
payable if the contract had been reduc- 
. led to writing. The question accordingly 
is not whether the document Form 3 fur- 
nished by the petitioner is an agreement 
but whether the prior oral contract be- 
tween the parties, the particulars of 
which have been specified in Form 3, 
would have been chargeable with duty 
as an agreement or as a conveyance had 
it been reduced to writing. Where the 
shares are allotted otherwise than in 
cash, as in instant case, the Registrar of 
Companies has to satisfy himself in res- 
pect of the title of the allottee to the 
allotment of the shares. For so satisfy- 
ing himself the Registrar must have be- 
fore him the evidence of the title of the 
allottee to the allotment, 


14. In the case before us the evl- 
dence in this respect was the particulars 
furnished in Form 3 giving the prescrib- 
ed particualrs of the contract between 
the parties. It cannot be denied that the 
title of the allottees to the allotment of 
shares could be constituted by a con- 
tract, and in no other way. Since the 
contract between the parties was not re- 
duced to writing, the information that 
was required to be filed with the Regis- 
trar in terms of S. 75 (2) was in respect 
of the oral contract constituting the title 
of the allottees to the allotment of the 
shares, It is, therefore, evident that the 
form furnishing the particulars of the 
oral agreement, in law has to be deter- 
mined for the purposes of the stamp 
duty ‘to be the contract in writing’ by 
which the title to the allotment was con- 
stituted, Stamp duty accordingly on the 
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form furnishing the requisite particulars 
has to be determined as if it was a con- 
tract made in writing. It is beyond the 
pale of controversy that the particulars 
which are required to be furnished are 
in respect of the particulars of the con- 
tract constituting the title of the allot- 
ment of the shares and of the considera- 
tion of the contract. No title to allotment 
would accrue in the absence of a con- 
tract. In the instant case the particulars 
that were furnished in Form 3 had to 
be and in fact were in respect of the 
oral contract between the parties in 
respect of the title of the allottees to the 

allotment of shares; in the absence of 
such a contract they would not derive 
any title to the allotment of shares. We 
are fortified in our view from the judg- 
ment of the Allahabad High Court in 
Sri Raj Sachdeva v. Board of Revenue, 
ATR 1959 All 595 (SB). | 


15. We now proceed to examine Form 
3, in the light of our above observation, 
filed by the petitioner giving the infor- 
mation required to be furnished under 
S. 75 (2) of the Companies Act. So read, 
it has to be held that the Form gives 
particulars of the conveyance deed per- 
taining to the immovable property ra- 
ther than particulars of ‘an agreement 
to sell’ as was sought to be made out by 
the learned counsel for the petitioner. 
Information supplied by the petitioner 
against column 6 of the Form is a clin- 
cher of the matter. Column 6 required 
the petitioner to give full particulars of 
the property; which is the subject-mat- 
ter of the sale, showing in detail how 
the total purchase price was apportion- 
ed between the respective heads, The 
said column also required particulars of 
the immovable property held in absolute 
ownership of the Company and fixed 


plants and machinery and other fixtures 


thereon, to be given. It is pertinent to 
note that in answer to column 6 in the 
Form the petitioner gave the particulars 
of the property (subject-matter of the 
sale) and immovable property held in 
absolute ownership of the Company as 
“building, furniture, machinery, air- 
conditioning plant, electric fans etc, 
cooler, neon sign, cycle” mentioning the 
approximate value of the said items. Co- 
Jumn 5 of the Form required the peti- 
tioner to give a brief description of the 
property if the allotment of shares was 
made in satisfaction or part satisfaction 
of the purchase price .of the property, 
besides giving the full particulars of the 
manner in which the purchase price was 
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satisfied. In answer to that the petitioner 
gave the brief description of the pro- 
perty as “building, furniture, machinery, 
air-conditioners, electric power, cycle, 
stock-in-trade, security and neon sign.” 

The purchase price of these shares was 
mentioned as Rs, 1,45,354.58 which was 
not paid in cash but by conveying the 
property mentioned in Form 3 by giving 
possession. In the premises the Chief 
Controlling Revenue Authority rightly 
held that “the purchase price of the 
property including the immovable assets 
of the partnership was a consideration 
for the allotted shares” and that “the 
particulars filed under sub-sec. (2) of 
S. 75 in Form 3 would attract stamp 
duty as prescribed for a conveyance of 
immovable property.” 


16. The question of the payment of 
transfer duty as surcharge payable un- 
.der S. 147 of the Corporation Act has 
already been answered by us in Stamp 
Duty Reference No. 1 of 1970. This as- 
pect, therefore, is not required to be 
gone into over again, 


17. In view of our above discussion 
the writ petition fails and is hereby dis- 
missed, leaving the parties, in the cir- 
cumstances of the case, to bear their 


respective costs, 
Petition dismissed. 
Poimi Fy FY ped paf F pa 
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T. V. R. TATACHARI, C. J.. PRITHVI 
RAJ AND YOGESHWAR DAYAL, JJ. 
M/s. R. C. Abrol & Co. (Pvt.) Ltd., Ap- 
pellant v, M/s, A. R. Chadha & Co., Res- 
pondent, 

Company Appeal No. 14 of 1972, D/= 
.2=12-1977.* 

Companies Act (1 of 1956), Ss. 446 (2) 
(b), 543, 458A — Claim petition — Limi- 
tation — Governed by Art. 137 of Limi- 
tation Act. (Limitation Act (1963), Arti- 
cle. 137). 

Article 137 of the Limitation Act fs ap- 
plicable not merely to applications under 
the Civil P, C., but also applicable to ap- 
plications made to court under special 
Acts. Thus, a claim petition filed by the 
Official Liquidator under S, 446 (2) (b) 


*(Against judgment of P. N. Khanna, J. 
reported in 1973 Tax LR 2555 (Delhi) ). 
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and S. 543 is governed by Art, 137 of the 
Limitation Act. Where the claim petition 
based on open and current account is fil- 
ed on 18-8-1971 while the order for wind- 
ing up had been passed on 19-8-1966, the 
claim petition must be deemed to be bar- 
red by limitation even after the Official 
Liquidator is given the benefit of S. 458-A 
of the Companies Act. ATR 1977 SC 282, 
Followed; 1973 Tax LR 2555 (Delhi) Af- 
firmed. (Paras 13, 14, 15) 
Anno: AIR Manual (3rd Edn.), Compa- 
nies Act, S. 446 N. 4, S. 543 N. 19; Sec- 
tion 458A N. 1; ATR Comm. Lim. Act (5th 
Edn.) Art. 137 N. 22. 
Cases Referred: Chronological Paras 
ATR 1977 SC 282 13 
AIR 1969 SC 1335 : 1969 Lab IC 1538 13 


A. K. Jain, for Appellant; S, L. Bhatia 
with P. K. Seth, for Respondent. 


YOGESHWAR DAYAL, J.:— This ap- 
peal has been placed before the Full 
Bench in view of the orders of Shankar 
and T. P. S. Chawla, JJ. dated 17-10-1974 
along with Company Appeal No. 2 of 
1969. 


2. However, during the hearing it was 
noticed that the point involved in the 
present appeal was somewhat different 
from the points urged during the hearing 
of the Company Appeal No. 2 of 1969 and 
therefore, this appeal is being dealt with 
by a separate order. 


3. The present appeal is directed against 
the order dated 25th August 1972 passed 
by P. N. Khanna, J. on the application 
of the Official Liquidator under S. 446 
(2) (b) and S. 543 of the Companies Act, 
1956 against M/s A. R. Chadha & Co. and 
four others. 


4, The learned Company Judge had 
taken the view that the claim petition 
against A. R. Chadha and Company (res- 
pondent No, 1 in the claim petition) was 
barred by time and unenforceable under 
cl. (b) of S. 446 (2) of the Companies Act 
and dismissed the application against the 
said respondent. The application of the 
Official Liquidator against respondents 2 
to 5 in the said claim petition was, how- 
ever, directed to come up for further con- 
sideration. 


5. The present appeal has, therefore, 
been filed only against M/s, A. R. Cha- 
dha & Company, 

6. M/s. R. C. Abrol & Co. (P) Ltd. was. 
ordered to be wound up by order dated 
August 19, 1966 passed by the Circuit 
Bench of the Punjab High Court at Delhi, 
on a petition dated March 4, 1966 filed 
for this purpose, 
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7. On August 18, 1971 the Official 
Liquidator of the said Company filed a 
petition under cl. (b) of sub-sec. (2) of 
S. 446 and S. 543 of the Companies Act, 
1956 (hereinafter referred to as “tha 
Act’) against A. R. Chadha and Company 
and four others by way of Company Aps 
plication No, 428 of 1971. 

8. The claim petition was filed, inter 
alia, against the respondent (respondent 
No. 1 in the Company Application) for 
the recovery of Rs. 1078.10 on the basis 
of open and current account in the books 
of the Company in liquidation on the 
basis that the lest entry in the said ac- 
count is of April 10, 1965. 

9. Respondent No, 1 in his reply dis- 
puted the claim. A preliminary objection 
was raised that the claim of the company 
In liquidation at any rate was barred by 
limitation. 

10. On behalf of the respondent Com- 
' pany it had been urged before the learn- 
ed Company Judge that the claim of the 
company in liquidation was for the price 
of the goods alleged to have been sold 
to respondent No, 1. It was, therefore, 
governed by Art. 14 of the Schedule to 
the Limitation Act, 1963 under which the 
limitation was three years from the date 
of the delivery of the goods. Even if the 
period required to be excluded from 
computation under S. 458-A of the Com- 
panies Act is excluded, the claim for the 
recovery of the amount would be barred 
by time. 

11. In reply thereto, Mr. A, K. Jain, 
Tearned counsel for the appellant sub- 
mitted before the learned Company Judge 
that the application before him was not 
a suit. It was merely an application 
under the Companies Act for which no 
period of limitation was prescribed. The 
only Article in the Schedule of the Limi- 
tation Act which could be said to apply 
ig Art. 137, but in a series of decisions 
the view had been expressed that this 
Article related only to applications under 
the Code of Civil Procedure. Article 14 
relied upon by Mr. Vijay Kishan, accord- 
ing to Mr. Jain, “created a bar for a suit 
and not for an application”. No other 
Article of the Limitation Act being applic- 
able to an application under 5. 446 of 
the Companies Act, there was no bar of 
limitation at all 


_ 12. The learned Company Judge took 
the view that the word “claim” in cl. (b) 
of S, 446 (2) means a claim enforceable 
at law. Unless, therefore, the claim is le- 
gally enforceable, it cannot be entertain- 


ed by or against the Company under 


Abrol & Co, v, Chadha & Co. (FB) ase 
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cl. (b) of sub-sec. (2) of S. 446 of the 
Act. The learned Company Judge further 
took the view that cL (b) of S, 446 (2) of 
the Act has not reopened and made en- 
forceable the claims which have been 
quietened by lapse of time and rendered 
unenforceable by the bar of limitation 
under the Limitation Act, 


13. Since the decision of the learned 
Company Judge, the Supreme Court in 
the Kerala State Electricity Board, Tri- 
vandrum v. T. P. Kunhaliumma, AIR 1977 
SC 282 overruled its earlier view express 
ed in Town Municipal Council, Athani v, 
Presiding Officer Labour Court, Hubli, 
AIR 1969 SC 1335, and held that Art. 137 
of the Limitation Act, 1963 is not confin- 
ed only to applications contemplated by 
or under the Code of Civil Procedure. 
The Supreme Court took the view that 
Art. 137 of the Limitation Act, 1963 was 
applicable not merely to applications 
under the Civil P. C. but also applicable 
to applications made to court under spe- 
cial Acts. 


14. In view of the aforesaid decision 
of the Supreme Court, Mr. A. K. Jain, 
appearing on behalf of the appellant, con- 
ceded that without going into the ques- 
tion of the meaning of the word “claim” 
as interpreted by the learned Company 
Judge in relation to S, 446 (2) of the Act, 
the petition filed under S. 446 (2) by the 
Official Liquidator against respondent 
No. 1 in the Company Application, would, 
in any case, be barred by time. We feel 
that the learned counsel makes the con- 
cession rightly for the simple reason that 
even after the Official Liquidator is given 
the benefit of S. 458-A of the Act by ex- 
cluding the time contemplated by that 
section, the claim petition in the present 
case was filed on behalf of the Official 
Liquidator only on 18th August, 1971 
whereas the order for winding up had 
been passed on 19th August, 1966. 

15. Under. Art. 137 of the Limitation 
Act, the period of limitation prescribed 
for an application is three years from 
the date when the right to apply accrues. 
Even after giving the benefit of S. 458-A 
of the Act and taking Into account the 
period of limitation prescribed by Arti- 
cle 137 of the Limitation Act, 1963, the 
limitation would have expired, even ac- 
cording to the case of the Official Liqui- 
dator that the claim is based on open and 


‘current account, on 19-9-1969, 


16. Thus, on the contentions of the 
Official Liquidator itself, the application 
was barred by time, For purposes of the 
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present case, 
meaning of the word 
(2) (b) of the Act. 
17. With these observations, the ap- 
peal fails and is dismissed. 
18. Parties are left to bear their own 


costs, 
Appeal dismissed. 


we need not. decide the 
“claim” in S. 446 
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T. V. R. TATACHARI, C. J., PRITHVI 

RAJ AND YOGESHWAR DAYAL, JJ. 
Shri Jaimal Singh Makin, Z-11-12, West 
Patel Nagar, New Delhi, Petitioner v, 
The Official Liquidator of Majestic Fin- 
anciers (P) Ltd., 114, Sunder Nagar, New 
Delhi and others, Respondents. 


Company Appeal No, 2 of 1969, Dj- 
2-12-1977. 


Companies Act (L of 1956), S. 446 (2) 
(a) and (b) — Winding up of company — 
Recovery by Official Liquidator of money 
due to company -—~ Petition under Sec- 
tion 446 (2) (b) is competent and he need 
not file suit under S. 446 (2) (a) — Court- 
fee has to be paid under Sch. II Art. 
1 (d) and not under Sch. 1 of Court- 
fees Act. AIR 1967 Mys. 190, Dissented 
from. 

An Official Liquidator is competent to 
file a claim petition under S, 446 (2) (bj 
for recovery of money due to the Com» 
pany and he is not required to file a suit 
under S. 446 (2) (a) for that purpose, 
Consequently the Court~fee on the ap- 
plication has to be paid as required by 
Art. 1 (d) of Sch. H of the Court-fees 
“Act and not -under Sch. 1 of that Act. 
ATR 1967 Mys 190 Dissented from; 1975 
Tax LR 1670 (Punj), Followed, (Para 22) 


If the object of bringing sub-cls. (b), (c) 
and (d) to sub-sec. (2) of S. 446 of the 
Companies Act was to avoid inevitable 
delay and expense which would be inci~ 
dental to the institution and trial of a 
suit, there ig no reason why, as a matter 
of construction, even money claim by the 
Official Liquidator against any person has 
to be made only by a suit and not by a 
petition. The fact that a suit is contem~ 
plated by cl, (a) of sub-sec. (2) does not 
go counter to this construction, The 
right to file a suit by or against the com- 
pany or a petition making any claim by 
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or against the company is an option con- 
ferred by the statute. These optiong do 
not militate against each other. (Para 22) 


The very fact that in the report of the 
Companies Act Amendment Committee, 
reference was directly made to the exist- 
ing provisions of S. 45B of the Banking 
Companies Act goes to show that cls. (b), 
(c) and (d) ought to be interpreted in the 
same light in which the Supreme Court 
interpreted S, 45B of the Banking Com- 
panies Act. (Para 23) 


Once. it is held that the instant petition 
could be filed under S, 446 (2) (b) of the 
Companies Act, the question of Court- 
fees answers itself. The application filed 
by the Official Liquidator would have to 
be stamped as an application under the 
Companies Act as provided in Art, 1 (d) 
of Sch. II of Court-fees Act, which pres- 
cribes that the fee payable on an applica- 
tion presented to the High Court under 
the Companies Act for taking some judi- 
cial action other than the order for wind- 
ing up is Rs. 13/-. The application, in the 
instant case, filed by the Official Liquida- 
tor was directly covered by that clause 
of Art. 1 of Sch. If and, therefore, the 
payment of Rs. 13/~ as Court-fee was 
correct. (Para 25) 

Further, once such claim petition has 
been properly filed and is maintainable 
in law, there is no power with the Court 
to direct itg conversion into a suit later 
on. (Para 30)” 

It could not be contended on the basis 
of Rules 6, 34 and 36 of the Company 
Court Rules 1959 that in complicated 
matters proceedings should not be allow- 
ed to be instituted by applications but a 
direction would be given to file a suit. It 
is true that the normal method of trial 
before Company Court is by affidavits 
but that fact alone is not sufficient to 
hold that “any claim” as mentioned in 
gub-sec, (2) (b) cannot include “suit” used 
in sub-sec. (2) (a) of S, 446 of the Com- 
panies Act, Cls. (a) and (b) give option to 
the Official Liquidator or the person con- 
cerned to either file “suit” or “claim”. 
The provisions of rules 6, 34 and 36 of 
the Company Court Rules 1959 cannot 
narrow down the plain meaning of vari- 
ous clauses of S. 446 (2), (Para 30) 

Anno: AIR Manual (3rd Edn.) Com- 
panies Act 1956, S. 446, N. 16. 

Cases Referred: Chronological Paras 
1975 Tax. LR 1670 : (1975) 45 Com Cas 

261 (Punj) . 24 
AIR 1967 Mys 190 26 
AIR 1955 SC. 213 : 1955 Cri LJ 555 21 
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Sh. P. C. Khanna, with Miss Reva 
Khanna and Sh, Nand Kishore, for Peti- 
tioner; Sh. N. S. Sistani, with Sh. Rajiv 
Bahl, for Respondents. 

YOGESHWAR DAYAL, J.:— Company 
Appeals Nos. 2, 3, 4 and 8 of 1969 have 
been placed before the Full Benchin view 
of the order of reference dated Oct. 17, 
1974 passed by S. N, Shankar and 
T. P. S. Chawla JJ. 

2, These appeals arise out of the order 
Dt. 4-2-1969 passed by the learned Com- 
pany Judge (S. N. Andley, J. as bis 
Lordship then was) in Company Petitions 
Nos, 70, 71, 68 and 69 of 1967 respectively. 


~. 3. This order will dispose of all the 
four appeals as common question of law 
is involved. 

4. The facts of Company Petition 70 
of 1967 alone are being stated here as 
they are sufficient to illustrate the com- 
mon question of law arising in the afore- 
said appeals. 


5. Majestic Finance Private Limited 
was ordered to be wound up by the order 
of the High Court of Punjab (Circuit 
Bench at Delhi) in Civil Original 31-D of 
1964 by order dated 11-12-1964 passed by 
S. B. Capoor, J. The Official Liquidator 
filed a petition under S. 446(2)(b) of the 
Companies Act on 14-6-1967 for, the re- 
covery of Rs. 1,11,866.30 from three per- 
sons including Jaimal Singh Makin, the 
appellant before us in all the four ap- 
peals. 

6. Similar -applicationg were filed 
against Jaimal Singh Makin and others 
by way of Company Petitions Nos, 71, 68 
and 69 of 1967. 

7. Jaimal Singh, the present appel- 
lant, R. Sen and Hargurchet Singh Kan- 
dola, who were respondents in Company 
Petitions Nos. 70 and 71 of 1967, were di- 
rectors of the company in liquidation. 
Another company petition 68 of 1967 was 
also filed in which the aforesaid three 
persons were partners. The Official Liqui- 
dator had, in these petitions, claimed 
large amounts from several respondents 
on the basis of entries in the books of ac- 
count of the company and in so far as 
at least the directors were concerned alsa 
on the basis of the statements made in 
the balance sheet and profit and loss ac- 
count of the Company. 


8. The appellant resisted the said 
claim petition and raised preliminary 
objections against their adjudication by 
the learned Company Judge. 

9. The twin preliminary objections 
against the maintainability of the. peti- 


A.L R, 


tions filed on behalf of the Official Liqui~ 
dator were: 


G) that the application was not com- 
petent as the official liquidator should 
have filed a suit and 

(ii) that the court-fees _on the petition 
should have been paid as upon a suit in 
accordance. with schedule I of the Court~ 
fees Act. 


10. The Learned Company Judge 
framed various issues and, inter alia, 
treated issues 1 and 2 as preliminary 
issues which are as under :— 

(1) Is the application not competent on 
ground that the Official Liquidator should 
have filed a suit? 

(2) Should court-fees on the petition 
have been paid as upon a suit In accord- 
ance with Sch. I of the Court-fees Act? 

11. The learned Company Judge 
decided both the preliminary issues 
against the appellant and held that the 
petitions under S. 446(2)(b) of the Com- 
panies Act were maintainable and the 
fixed court-fee of Rs. 13/- paid on the 
petition was proper and the petitions 
were not liable to be stamped under 
Sch. I of the Court-fees Act. 

12, The appellant filed the present ap- 
peals against the aforesaid decision of the 
learned Company Judge deciding the pre~ 
liminary issues Nos. 1 and 2 against the 
appellant. These appeals, as stated ear-~ 
fier, have been placed before the Full 
Bench for disposal. 


13. Mr. P. C. Khanna, learned counsel 
for the appellant, in support of the ap- 
peals made his submissions in this way: 

That on a proper construction of 
S. 446(2) of the Companies Act, it ought 
to have been held that no petition could 
be filed by way of a petition under 
S. 446(2)(b) of the Companies Act for tha 
recovery of the amounts. The Official 
Liquidator could only have filed a suit, TẸ 
wes submitted that on a true construction 
of S. 446(2) (a) it ought to have been held 
that clause (b) of S. 446(2) applies and 
operates only in fields other than those 
covered by S. 446(2)(a). It was further 
submitted that the fact that the court- 
fees will have to be paid if the suit was 
filed was not a relevant consideration for 
deciding whether the petition under 
S. 446(2)(b) was maintainable. In. that 
connection, it was further submitted that 
looking at the nature of the claim and the 
controversies that may arise, the proper 
remedy for the Official Liquidator was te 
fille a suit under S. 446(2)(a), and not a 
petition by way of a claim petition under 
S, 446(2)(b) of the Companies Act. It was 
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also submitted that the fact that the ap- 
pellant wag a director was no considera- 
tion for whether a petition under 
S, 446(2)(b) was maintainable or not. 

14. In any case, it was submitted, pro- 
per court-fees had not been paid on the 
petitions. 

15. For proper appreciation of the 
submissions made by the learned counsel 
for the appellant, it is necessary to exa- 
mine the provisions of S. 446(2) of the 
Companies Act, 1956, before and after the 
amendment of 1960. These provisions 
are as under :— 


Before the amendment of 1960. 
"446. Suits stayed on winding up 
order :— 


(1) When a winding up order has been 
made.or the Official Liquidator has been 
appointed as provisional liquidator, no 
suit or other legal proceeding shall be 
commenced, or if pending at the date of 
the winding up order, shall be proceeded 
with, against the company, except by 
‘leave of the Court and subject to such 
terms as the Court may impose. 


(2) The Court which is winding up 
the company shall, notwithstanding any- 
thing contained in any other law for the 
time being in force, have jurisdiction to 
entertain, or dispose of, any suit or pro- 
ceeding by or against the company. 

(3) Any suit or proceeding by orf 
against the company which is pending in 
any Court other than that in which tha 
winding up of the company ig proceeding 
may, notwithstanding anything contained 
in any other law for the time being in 
force, be transferred to and disposed of 
by that Court”. 

After the amendment of 1960. 


"446. Suits stayed on winding up order:— 
(1) When a winding up order has been 
made or the Official Liquidator has 
been appointed as provisional liquida- 
tor, no suit or other. legal proceeding 
shall be commenced, or if pending at the 
date of the winding up order, shall be 
proceeded with against the company, ex- 
cept by leave of the Court and subject to 
such terms as the Court may impose. 

(2) The Court which is winding up 
the company shall, notwithstanding any- 
thing contained in any other law for the 
time being in force, have jurisdiction to 
entertain, or dispose of: 

(a) any suit or proceeding by or against 
the company; 

(b) any claim made by or against the 
company (including claims by or against 
any of its brancheg in India); 
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(c) any application made under S. 391 
by or in respect of the company; 

(d) any question of priorities or any 
other question whatsoever, whether of 
law or fact, which may relate to or arise 


in course of ue winding up of the com- 


pany; 

whether such suit or proceeding has been 
instituted or is instituted or such claim 
or question has arisen or arises or such 
application has been made or is made þe- 
fore or after the order.for the winding 
up of the company, or before or after the 
commencement of the Companies (Amend- 
ment) Act, 1960. 


(3) Any suit or proceeding by or against 
the company which ig pending in any 
Court other than that in. which the wind- 
ing up of the company is proceeding may, 
notwithstanding anything contained in 
any other law forthe time being in force, 
be transferred to and disposed of by that 
Court. 


(4) Nothing in sub-sec. (1) or sub-sec- 
tion (3) shall apply to any proceeding 
pending in appeal before the Supreme 
Court or a High Court.” 


16. Even prior to the amendment of 
1860, a suit under sub-sec. (2) of this sec- 
tion could have been filed in the Com- 
pany Court but such suit, if filed, would 
have to bear court-fees in accordance 
with the provisions of the Court-fees Act 
and in suits for money, ad valorem court- 
fee was payable in accordance with Sche- 
dule I of the Court-fees Act. 


17. The amendment by way of addi- 
tion of Clauses (b), (c) and (d) to sub-~sec- 
tion (2) was brought about in view of the 
report of the Companies Act Amendment 
Committee headed by Shri A. V. Vishva- 
natha Shastri. The said Committee at 
page 160 of its report in para. 164 made 
the following recommendation : 

“Section 446: Suits and proceedings: 
164. A suggestion has been made that the 
Court winding up the company should 
have full power to decide all claims made 
by or against any company and all ques- 
tions of priorities and all other questions 
whatsoever, whether of law or fact, which 
may relate to or arise in the course of 
the winding up of the company coming 
within the cognizance of the court. Such 
a provision would be on the lines of Sec- 
tion4 of the Provincial Insolvency Act, 
Section 7 of the Presidency Towng Insol- 
vency Act and S. 45B of the Banking 
Companies Act and would speed up the 
winding up proceedings. There is no dan- 
ger of the provisions being abused in 
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view of the fact that it is the High Court 
or the District Court that has jurisdic- 
tion under the Act and there is a right 
of appeal,” 


18. It was in pursuance of these re- 
commendationg made by the aforesaid 
Amendment Committee that sub-sec. (2) 
of 5. 446 was further amended. The pro- 
visions of filing of any suit or proceed- 
ing by or against the company was 
plready there before the amendment. It 
is obvioug that the amendment of 1960 
which incorporated cls. (b), (c) and (d) 
in sub-sec. (2) of S. 446 of the Companies 
Act was intended to confer a very com- 
prehensive jurisdiction upon the Com- 
pany Court to decide all claims by or 
against the company. Another objective 
for making these amendments was to em- 
power the court to decide all claims and 
other questions, whatsoever, by or against 
any company so that winding up proceed~ 
ings might be expedited. 


19. To attain similar objective, S. 45B 
had also been added to the Banking Com-~ 
panies Act, 1949, Section 45B of this Act 
provided as under; 


“45B. The High Cour€ shall save as 
otherwise expressly provided in S. 45-C, 
have exclusive jurisdiction to entertain 
and decide any claim made by or against 
a banking company which is being wound 
up (including claims by or against any 
of its branches in India) or any applica- 
tion made under S. 391 of the Companies 
Act, 1956 by or in respect of a banking 
company or any question of priorities or 
any other question whatsoever, whether 
of law or fact, which may relate to or 
arise in the course of the winding up of 
‘a banking company, whether such claim 
or question has arisen or arises or such 
application has been made or ig made be- 
fore or after the date of the order for 
the winding up of the banking company 
or before or after the commencement of 
the Banking Companies (Amendment) 
Act, 1953.” 


20. It will be seen thatcls. (b), (c) and 
(d) which have been added to sub-sec. (2) 
of S, 446 of the Companies Act cover the 
same field as was covered by S. 45B of 
the Banking Companies Act, 1949. 

21. The scope of S, 45B of the Bank- 
ing Companies Act wag considered by the 
Supreme Court In the case reported as 
Dhirendra Chandra Pal v. Associated 
Bank of Tripura Ltd, AIR 1955 SC 213 
where an application for eviction of a te- 
nant of a bank had been filed by the 
Liquidator before the High Court and 
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that was purported to be done under seca 
tion 45 B of the Banking Companies Act. 
It was contended that the High Court 
while exercising powers under section 45B 
had no power to deal with a question rex 
lating to ejectment in summary proceed- 
ings initiated on an application. The 
Supreme Court dealt with the scheme of 
the Banking Companies Act and dealing 
with sections in Part HI A of this Act ob- 
served that these sections constituted 4 
wide departure from the corresponding 
provisions of the Indian Companies Act 
and referring to the provisions of tha 
Indian Companies Act, it was observed; 


“Under various sections thereof the 
liquidator after an order for winding up 
of acompany is made can approach a Com- 
pany Court for exercising certain powerg 
in aid of and to expedite the process of 
liquidation. The procedure normally 
adopted for the purpose is by way of an 
application. But the scope of matters in 
respect of which the liquidator can ob- 
tain the help of the Company Court by 
summary procedure is rather limited. In 
respect of other matters and particularly 
in the matter of collecting assets or rex 
covering properties from third parties, 
(not covered by Ss, 185 and 186) the 
liquidator has to invoke the help of tha 
appropriate Court in the ordinary way. 
This as is well known leads to a great 
deal of inevitable delay and expense.” 
and came to the conclusion that {f 
was to avoid these delays and ex- 
pense that the sections in Part I-A of 
the Banking Companies Act were brought 
in. The Supreme Court came to the con- 
clusion that Section 45B of the Bank- 
ing Companies Act was not con-« 
fined to claims for recovery of money 
or recovery of property, movable or im- 
movable, but comprehends all sorts of 
claims which relate to or arise in the 
course of winding up and they further 
observed that the normal proceeding that 
the section contemplated must be taken 
to be a summary proceeding by way of ap- 
plication. 

22. If the object of bringing sub-cla-~ 
uses (b), (c) and (d) to sub-s, (2) of S. 446 
of the Companies Act wag to avoid in- 
evitable delay and expense which would 
be incidental to the institution and trial 
of a suit, we do not see any reason why, 
as a matter of construction, even a money 
claim by the Official Liquidator against 
any person has to be made only by a 
suit and not by a petition. The fact that 
a suit is contemplated by cl. (a) of sub- 
sec, (2) does not go counter to this con- 
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struction, The right to file a suit by or 
against the company or a petition mak- 
ing any claim by or against the company 
is an option conferred by the statute, 
These options do not militate against 
each other, 


23. The very fact that in the report 
of the Companies Act Amendment Com- 
mittee, reference was directly made to 
the the existing provisions of S. 45B of 
the Banking Companies Act goes to show 
that cls, (b), (c) and (d) ought to be 
interpreted in the same light in which 
the Supreme Court interpreted S. 45B 
of the Banking Companies Act. 


24. The view which we are taking also 
finds support from the judgment of Bal 
Raj Tuli, J. in Punjab Finance Private 
Ltd. (in liquidation) v. Malhotra Singh, 
(1975) 45 Com Cas 261: (1975 Tax LR 


1670 (Punj)), 


25. Once it is held that the present 
petition could be filed under S. 446 (2) 
(b) of the Companies Act, the question 
of court-fees answers itself, The applica~ 
tion filed by the Official Liquidator 
would have to be stamped as an applica- 
tion under the Companies Act as pros 
vided in Art. 1 (d) of Schedule HI of 
Court-fees Act which prescribes that the 
fee payable on an application presented 
to the High Court under the Companies 
Act for taking some judicial action other 
than the order for winding up is Rupees 
13/-, The application, in the instant case, 
filed by the Official Liquidator was dì- 
rectly covered by that clause of Art. & 
of Schedule II and, therefore, the pay~ 
ment of Rs. 13/- as court-fee was correcf, 


26. The learned counsel, however pla« 
ced reliance on a decision reported in rei 
Official Liquidator High Court of Mysore, 
Bangalore v, T. Muniswamy Achary, AIR 
1967 Mys 190 wherein it wag held (at 
p. 191 of AIR): 

"The result is that although S. 446 (2) 
of the Companies Act empowers this 
Court as the winding up court to enter~ 
tain a suit, the court-fee payable in res- 
pect of it has necessarily to be calculam 
ted under the Mysore Court-fees and 
Suits Valuation Act, 1958.” 

27. In that case, the liquidator under 
the directions of the court took out notices 
to the debtors of the company (in liqui- 
dation) under S. 477 of the Companies 


Act which were dealt with under a single - 


application. Majority of the debtors ap- 
peared in Court and admitted the claims 
made against them by the liquidator on 
behalf of the company, In some cases, 
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the matters in dispute were settled by 
agreement and decrees by consent wera 
passed, In regard to cases where there 
was some dispute to be gone into and in 
cases where parties served with notices . 
did not appear, the learned judge mada 
a general direction that the liquidator 
may take out applicationg in the nature 
of suits separately against such parties. 
In pursuance of that direction, the liqui- 
dator filed applications against the 
debtors in the High Court, The question 
then erose about the payment of the 
court fee on such applications, that is, 
whether it was to be paid ad valorem on 
a suit, or fixed court-fee as on applica- 
tion under S. 446 of the Companies Act, 
The learned judge held that; 


“The nature of the suit as a suit does 
not get changed or transformed into a 
mere application or a proceeding other 
than a suit.” 


and that the application was to be trea- 
ted ag a regular suit for the purpose of 

court-fee and court-fee had to be paid 
thereon under the Mysore Court-fees and 
Suits Valuation Act, 1958. 


_28. The learned Company Judge notic- 
ed that this decision supported the con-. 
tention raised on behalf of the appellant 
but found it difficult to agree with this 
decision, 


29. For the reasons given by us ear- 
lier, with respect to the learned Judge of 
the Mysore High Court, we are unable to 
agree with this conclusion. 


30. Mr. P. C. Khanna, however, brought 
to our notice the provisions of Rules 6, 
34 and 36 of the Company Court Rules, 
1959. Rule 6 talkg of the practice and pro~ 
cedure and applies the provisions of the 
Civil P. C. to all proceedings under the 
Act and the Rules. Rules 34 and 36 con- 
template the decision of matters by affix 
davits and ‘it is these two rules on the 
basis of which it is contended that in 
complicated matters proceedings should 
not be allowed to be instituted by appli- 
cations but a direction should be given 


to file a sult, It is true that the normal 


method of a trial before a Company 
Court is by affidavits but that fact alone 
is not sufficient to hold that “any claim” 
as mentioned in sub-sec. (2) (b) cannof 
Include “suit” used in sub-sec. (2) (a) of 
S. 446 of the Companies Act. As we have 
already observed cls, (a) and (by give 
option to, the Official Liquidator or the 
person concerned to either file “suit” or 
“claim”. The provisions of rules6, 34 and 
36 of the Company Court Rules 1959 can- 
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not narrow down the plain meaning of 
various clauses of S. 446 (2). The same 


argument was also advanced before the 
learned Company Judge, who, while 
rightly rejecting the submission, made an 
observation that the fact that a suit is 
contemplated by cl (a) of sub-sec. (2) 
does not go counter to this construction 
because if the Official Liquidator makes 
a claim by a petition, it is open to the 
Company Court to say, by reason of the 
controversies that are raised in the claim 
petition, that such a claim should be 
made by a suit and if it is so ordered, 
the Official Liquidator will have to file 
a suit even though before the very Court 
and in such an event pay the court-fee 
that is required to be paid in accordance 
with the provisions of the Court~-fees Act 
and which, in claims for money, would 
be ad valorem on the subject-matter of 
the claim, We do not think that these ob~ 
servations of the learned Company Judge 
mean that once any claim is properly fil- 
ed by the Official Liquidator under Sec~ 


tion 446 (2) (b) of the Act, the Company - 


Judge, during trial, could order it to be 
converted into a suit and then call upon 


the party to pay the court-fees. These . 


observations as we understood have been 
made as to the power of the Company 
Judge to give directions to the Official 
Liquidator before the filing of the peti- 
tion under S. 446 (2) (b), namely, the 
direction that a suit be filed under S, 446 
(2) (a) instead of filing claim petition 
under S. 446 (2) (b). Once such claim 
petition has been properly filed and is 
maintainable in law, there is no power 
with the court to direct its conversion in~ 
to a suit later on. 


31. Learned counsel for the appellant 
referred us to numeroug decisions under 
S. 155 of the Companies Act where the 
Company Judge may decline to entertain 
petition in appropriate cases and refer 
the party to file a suit. There is no, ana~ 
logy in the powers exercised by the Com~ 
pany Judge under S. 155 to the making 
of any claim petition by or against the 
company under S, 446 (2) (b). 


32. There is thus no merit in the ap- 
peals and the same are dismissed with 


costs, 
Appeals dismissed 
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FULL BENCH 
T. V. R. TATACHARI, C. J., 


; PRITHVI 
RAJ AND YOGESHWAR DAYAL, JJ, 


Chandu Lal, Petitioner v. Municipal 
Corporation of Delhi, Respondent, 

Civil Rev. Nos. 532, 533 arid 534 of 
1975, D/- 9-11-1977 * 


(A) T. P. Act (4 of 1882), S. 105 — 
Easements Act (5 of 1882), S. 52 — Lease 


or licence — Determination of — Inten- 
tion of parties is the real test, 
Although a person who is let into 


exclusive possession ig prima facie to be 
considered a tenant, mevertheless if the 
circumstances negative such a conclusion 
and show that no tenancy was created, 
the person in possession would not. be 
held to be a tenant, The intention of the 
parties is the real test for ascertaining 
the character of a document. If a docu- 
ment gives only a right to use the pro- 
perty in a particular way but its posses- 
sion and control remains with the owner 
thereof, it will be a license. In sucha 
case the legal possession remains with 
the owner of the property, the licensee 
being permitted to make use of the 
property for a particular purpose, If 
would, therefore, be seen that but for the 
permission the licensee’s possession would 
be unlawful. Exclusive possession does 
not militate against the concept of a 
license, if the circumstances negative any 
intention to create a tenancy. It is so 
also if the circumstances and the con- 
duct of the parties show that what was 
intended was that the occupier should 
be granted a personal privilege. with no 
interest in the land, he would be held to 
be a licensee, 
(Paras 15, 16) 
Where the Delhi Municipal Corporation 
published that auction for the grant of'` 
license of Kiosk is to be held and invited 
bids therefor, and the terms of auction 
inter alla provided that the licence shall 
be for 11 months in the first instance and 
thereafter for such term of renewal as 
may be mutually agreed from time to 
time, that the benefit of Hcense was 
neither transferable nor heritable, that 
license wag Hable to be cancelled with- 
out assigning reasons, that the Corpora- 
tion was entitled to resume possession 
after revocation of the license, held that 


*(Against Order of K., B. Andley, Sr, 
Sub. J., Delhi, D/- 10-9-1975). 
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the various clauses of the deed indicated 
that the intention of the parties was 
apparent that what was going to be 
auctioned was “licencee rights” and not 
“tenancy rights”, 
(Paras 17, 20, 24, 25) 
Anno: AIR Manual (3rd Edn.), Ease- 
ments Act, S. 52 N 3; AIR Comm, T. P. 
Act 4th Edn.), S. 105 N 14. 


(B) T. P. Act (4 of 1882), S. 105 — 
Easements Act (5 of 1882), S. 52 — Lease 
and Licence — Distinction -— Licensor 
and licensee — Rights of. 


A lease is not a mere contract but 
envisages and transferg an interest in 
the demised property creating a right in 
favour of the lessee in rem. A license 
only makes an action lawful which 
without it would be unlawful but does 
not transfer any interest in favour of 
the licensee in respect of the property, 

(Paras. 21, 23) 

In the case of a license there is some- 
thing less than a right to enjoy the 
property in the licensee; it cannot be 
exercised by servants and agents and is 
terminable while on the other hand, in 
the case of a lease, there is a transfer of 
a right to enjoy the property or in other 
words the lessee is entitled to enjoy the 
property. A bare licensee having no 
interest in the property cannot maintain 
an action for its possession. A mere 
licensee has only a right to use the 
property, Such a right does not amount 
to an easement or an interest in the 
property but is only a personal privilege 
to the licensee. After the termination of 
the license, the licensor is entitled to 
deal with the property as he likes. This 
right he getg as an owner in possession 
of his property. He need not secure a 
decree of the Court to obtain this right. 
He is entitled to resist in defence of his 
property the attempts of a trespasser to 
come upon his property by exerting the 
necessary and reasonable force to expel 
a trespasser, If. however, the licensor 
uses excessive force, he may make bim- 
self liable to be punished under a prose- 
cution, but he will infringe no right of 
the licensee. No doubt a person in exclu- 
sive possession of the property is prima 
facie to be considered to be a tenant, 
nevertheless he would not be held to be 
so if the circumstances negative any 
intention to create a tenancy, Case law 
relied. (Para 26) 

Anno: AIR Comm. T. P. Act (4th 


Edn), 8, 105 N 13; AIR Manual (3rd Edn), 


Easements Act, 8. 52 N 3, 
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(C) Delhi Municipal Corporation Act 
(66 of 1957), Ss. 197, 201, 416, 417 — 
Power of Municipal Corporation to 
acquire, hold and enjoy movable and 
immovable property — Includes power 
to grant a licence — Power not restricted 
to granting lease only. AIR 1949 Cal. 20 
Disting. (Paras 32, 33) 

(D) Taseme Act (5 of 1882), S. 52 
— License — Legal possession all along 
the period of licence remains with licen- 
sor — Revocation of licence — Licencee 
cannot claim that he. is in “settled 
possession” — Not entitled to defend 
possession against rightful owner. AIR 
1975 SC 1674, AIR 1958 Punj 325, 1964 
Ker LT 468, Disting. (Para 34) 

Anno: AIR Manual (8rd Edn), Fase- 
ments Act, S, 52 N 1. l 


(E) Easements Act (5 of 1882), S. 52 
— Licence — Revocation of — Accept- 
ance of licence fee subsequent to revoca- 
tion — Does not amount to acquiescence 
of possession by licencee as trespasser — 
Acceptance of fee merely extends period 
of license — Licensor’s right to evict 
licencee remains unaffected. AIR 1968 SC 
702 Rel. on; AIR 1968 SC 620 and 1970 
Ren CJ 95 (SC) and AIR 1976 Dethi 
251 Disting. (Para 35) 


Anno: AIR Manual (8rd Edn), 
ments Act, S. 52 N 1. 


(F) Civil P, C. (5 of 1908), O. 39, R.1 
~- Temporary injunction — Grant of — 
Principles — Revocation of license — 
Temporary injunction against disposses- 
sion if can be claimed by licensee. 


Temporary injunction can be granted 
if the case is covered by the three prin- 
ciples, namely, (1) on making out a 
prima facie case, (2) on showing balance 
of convenience in petitioners’ favour, in 
that the refusal of the injunction would 
Cause greater inconvenience to them and 
(3) whether on refusal of the injunction 
they would suffer irreparable loss. Grant- 
ing an injunction is a matter of discre- 
tion and in its exercise the Court has to 
satisfy itself whether the petitioners have 
a triable case. Before invoking the juris- 
diction of the Court to seek temporary 
injunction the petitionerg are bound to 
show that they have a legal right and 
that there was an invasion of that right. 

(Para 38) 


Where a licence is validly revoked the 
licensee has no right to retain possession 
and therefore would not be entitled to 
temporary injunction against his eviction. 

(Para 38) 


Ease~ 
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Anno: AIR Comm, CPC (8th Edn), 
O. 39 R. 4 N, 3. 


(G) Civil P. C. (5 of 1908), S. 115 — 
Revision — Lower Court neither acting 
àllegally nor with material irregularity — 
No interference. AIR 1973 SC 76, Rel. on. 

(Para 39) 

Anno: AIR Comm. C. P.C. (8th Edr), 

S. 115 N 12, 


Cases Referred: Chronological Paras 
AIR 1976 SC 1813 28 
AIR 1976 Delhi 251 37 


AIR 1975 SC 1674: 1975 Cri LJ 1479 34 
AIR 1973 SC 76: 1973 Lab IC 407 39 
AIR 1973 Delhi 169: 1972 Ren CR 


718 27 
1970 Ren CJ 95 (SC) 36 
AIR 1969 Mad 191 27 
AIR 1968 SC 175 27 
ATR 1968 SC 620 36 
AIR 1968 SC 702: 1968 Cri LJ 806 35 
ALR 19867 SC 1836 27 
AIR 1966 Bom 113 27 
AIR 1964 J and K 99 27 
1964 Ker LT 468 34 
AIR 1960 J and K 83 27 
AIR 1958 SC 1262 15, 27 
AIR 1958 Punj 325 34 
AIR 1950 EP 40 25 
AIR 1949 Cal 20 30 


A. L. Saigal with R. 5. Bakshi, for 
Appellant, T. C. B. M. Lal with Gopal 


Narain, for Respondent, 


ORDER :— Since common questions of 
law and facts are involved in these Civil 
revision petitions, it would be appropriate 
to dispose them of by a single judgment, 

2. Briefly stated the facts pertaining 
to these revision petitions are as follows: 
The Municipal Corporation of Delhi 
(herein called ‘the Corporation’) held an 
auction on 2lst Oct., 1973, for allotment 
‘of Kiosks situated near Bus Stop, Parade 
Ground, opposite Red Fort, Delhi. The 
petitionerg were the highest bidders and 
consequently each one of them was 
allotted a Kiosk. Chandu Lal’s bid was 
for Kiosk bearing No. 1, The Corpora- 
tion accepted his bid for Rs, 450/- per 
month in respect of the said Kiosk and 
allotted the same to him as a licensee 
for a period of 11 months commencing 
from ist Nov. 1973, His case is that in 
pursuance of the terms of the license, 
he deposited the security amount equi- 
valent to three months’ fee and took the 
physical possession of the Kiosk on Ist 
Jan, 1974. He further contends that he 
had been peacefully carrying on his 
business in the said Kiosk in accordance 
with the rules and regulations of the 
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Corporation; that on the expiry of the 


period of license on 30th Nov, 1974, he’ 
made a representation to the Commis- 
sioner of the Corporation for the exten- 
sion of license period and that on the 
recommendation of the Commissioner for 
the extension of the period of the license 
for a full term of five years in pursuance 
of the renewal and extension of the 
license period. the Corporation accepted 
the license fee subsequently after 30th 
Nov. 1974. However, the petitioner 
alleges that on 29th May, 1975, some 
Officials of the Corporation came at the 
site and threatened him to vacate the 
Kiosk on which he told the said officials 
that he had been regularly paying the 
license fee, as such he could not ba 
evicted arbitrarily and in an illegal 
manner, It is also alleged that on the 
threatened action of the officials of the 
Corporation, nearby shopkeepers collected 
there and with a great difficulty the said 
officials were persuaded not to take law 
in their own hands on which the officials 
retreated. He, however, contends that an 
imminent and recurring threat at their 
hands at any time subsists. Describing 
the action of the Corporation as mani- 
festly illegal, arbitrary, mala fide and 
discriminatory, -the petitioner filed the 
suit for the grant of a decree for per- 
manent injunction restraining the Corpo~ 
ration from interfering, disturbing or 
dispossessing him from the Kiosk. The 
petitioner also filed an application under 
O. 39, Rules 1 and 2 read with S. 151 of 
the Civil P. C. 1908, praying that pend- 
ing disposal of the suit the Corporation 
be restrained by way of ad interim 
injunction from interfering, disturbing or 
dispossessing from the above-said Kiosk, 


3. The Corporation in ‘its written 
statement by way of preliminary objec- 
tions urged that the suit was barred in 
view of Ss. 477 and 478 of the Delhi 
Municipal Corporation Act, 1957, (herein 
called ‘the Act’); that the petitioner has 
no locus standi to file the suit; and that 
the suit as framed ig not maintainable. On 
merits the Corporation admits that the 
petitioner being the highest bidder was 
allotted the Kiosk in question for 11 
monthg as a licensee; that on the expiry 
of the said period the petitioner was 
asked to vacate the Kiosk; that his 
request for the extension of the period 
of license for a further period of five 
years was rejected as it was.not found 
possible to extend the period; that the 
order rejecting the prayer for extending 
the périod was communicated to the 
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petitioner vide letter dated 8th May, 
1975; and. that thus there was neither 
any renewal nor extension of the license 
period as alleged by the petitioner. The 
Corporation accordingly contendg that 


since the license was for a period of 11 
months, the petitioner was bound to: 


vacate the Kiosk on the expiry of the 
said period, In the premises it is prayed 
that the Court had no legal jurisdiction 
to try the suit and that for the aforesaid 
reasons the suit be dismissed. 


4, The application for the grant of ad 
interim injunction is resisted on ‘the 
grounds already noted above. It ig con- 


tended that the grant of stay ‘would 


result in immense damage to it in that 
it had already called tenders and that it 


was bound to hand over possession to. 


the person who is the highest bidder in 
the said tender. 


5. It may bear mention here that the 
petitioner subsequently with the leave of 
the Court amended the plaint on 26th 
Nov. 1976, by incorporating the plea that 
the document dated llith Dec, 1973, 
executed between’ the parties though 
described as a license deed was in fact a 
lease deed in that the intention of the 
parties was to create a lease of the Kiosk 
and that by the document in question an 
interest was. created in the Kiosk in fa- 


vour of the petitioner in recognition | of 


which right, physical possession and con- 
trol of the Kiosk was delivered to and 
continues to vest in the petitioner. 

6. It may also be noted here that the 
petitioner before the trial Court ds ‘also 
before the appellate ‘Court pressed his ap- 
plication for the grant of ad. interim in- 
junction on the basis of the ` averments 
made in the original plaint. The courts 
below disposed of the said application on 
the basis of the unamended plaint. The 
present petition arises out of the orders 
passed by the Courts below on the con- 
tentions urged before them on the basis 
of the unamended plaint, In the amended 
plaint the new dimension which is sought 
to be added to the controversy is that 
the deed dated 11th December, 1973, 
though styled as e license deed was in 
fact a lease deed in that the intention of 
the parties was to grant a lease in pur- 
suance of which exclusive possession of 


the Kiosk was given to the petitioners 


for carrying on the business and thus in- 


terest in the premises was created in fa~ — 


vour of the petitioners and that the deed 
was indeed camouflaged ag a license. 

4. The trial Court initially by its order 

dated 2nd ‘June; 1975, while issuing notice . 
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to the Corporation of the application for 
the grant of ad interim stay issued an ex 
parte injunction against’ the Corporation ` 
restraining it from dispossessing the peti- 
tloner from the Kiosk, However, on hear- 
ing the parties by its order dated 22nd 
July, 1975, the trial Court vacated the 
ex parte injunction earlier granted hold- 
ing that the petitioner had failed to make 
out a prima facie case in hig favour and 
also that the balance of convenience was 
in favour of the Corporation. The peti- 
tioner remained unsuccessful in appeal 
The pétitioner in the present revision 
petition challenges the correctness of tha 
order dated 10th September, 1975, passed . 
by the Appellate Court (Senior Sub- 
Judge, Delhi) whereby the petitioner’s 
appeal against the order of the trial 
Court was dismissed, 


8. The facts of the other petitions are 
identical with the facts of this revision 
petition, The bid in these cases was held 
on 21st October, 1973, The Kiosk was 
allotted .to.these petitioners in Civil Re- 
vision Petitions 533 to 535 of 1973 as a 
licensee for 11 months with effect from 
ist November, 1973, in pursuance of the 
deed dated 11th December, 1973, execu- 
ted between them and the Corporation, 
the terms whereof are the same as in the 
case of Chandu Lal The other averments - 
in these revision petitions are similar to 
the averments already noted above. in 
the case of Chandu Lal, 


-9. Balkishan, petitioner in revision 
petition No. 533 of 1973 was allotted 
Kiosk No, 4., his: bid wes for Rs, 610/- 
per month. On his application for the 
grant of ad interim injunction the trial 
Court issued ex parte injunction on 2nd 
June, 1975 which wag subsequently va- 
cated by order dated 22nd July, 1975. He 
challenged the said order in appeal but 
remained unsuccessful. 


10. Madan Mohan Talwar, sedia 
fn revision petition No, 534 of 1975 was 
allotted Kiosk No. 3, his bid was for 
Rs. 370/- per month. The ex parte order 
issued by the trial Court in his case on 
2nd June, 1975, was subsequently vacated 
by the Court by order dated 22nd July, 
1975, and his application under Order 39. 
Rulés 1 and 2 read with S., 151 of the 
Code was dismissed. He too remained un- 
successful in the appeal. 

-11. -Mohan Lal, petitioner in revision 
petition No. 535 of 1973 was allotted 
Kiosk No. 2, his bid was for Rs, 925/- per 
month. His application: for the grant of 
ad interim ‘injunction ‘was : dismissed- by 
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the trial Court by its order dated 6th 
une, 1975. He challenged the aforesaid 
a in appeal but remained unsuccess~ 


12. The appeals of all these petitioners 
were heard by Shri K. B. Andley, Senior 
Sub-Judge, Delhi, who by his common 
order dated 10th September, 1975, dis- 
missed the appeals of the petitioners, The 
petitioners challenge the correctness of 
the aforesaid order in these gayak Tevi- 
sion petitions, 


13. These petitions were heard by 
T. P. S.. Chawla, J, The learned Judge 
on. hearing the parties observed that 
“after a person has been peaceably .evic- 


ted in the exercise of. .a valid right of. 


re-entry or self-help, he has no remedy 
if he seeks to regain possession. But, I 
do not think that it necessarily follows 
from this that the court -will also not 
intervene before such eviction although 
the threat is imminent and the use of 
force can be foreseen”, He felt that the 
authorities in that respect were not uni- 
form and were not easy to reconcile. The 


learned Judge accordingly took the view. 
` difficulty and- 


that a question of some 
considerable’ importance arises in- these 
petitions, touching the inner core of the 
rule of law which by its very nature was 
bound to be of frequent occurrence which 


needs to be decided more authoritatively. 
by a-larger Bench preferably to be de- 


cided by a Full Bench, He, therefore, 
directed that the papers be placed before 
the Chief Justice for such orders as may 
be deemed. fit to make. This is how these 
petitions have been placed before us. 


14, Shri A. L. Saigal, appearing for 


the petitioners, vehemently contended 
that a perusal of the so-called - license 
deed unerringly shows that it is a leasa 
deed whereunder transfer of right to en- 


joy the property for carrying on trade 


was made in favour of the petitioners}. 


that the petitionerg have complete con- 
trol over the business that they conduct 
in these Kiosks - and they do. not work 
for the Corporation; that the petitioners 
are the free masters to attend to their 
business, there being no -timing restric- 
tions for carrying on their business; that 
the petitioners are not the employees or 
servants of the Corporation; .. and thet 
they have been put in exclusive posses- 
sion of their Kiosks to the exclusion of 
all others including the Corporation for 
carrying on their business, He submitted 
that by giving exclusive possession, in- 
terest. in the property, - namely, to use 
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transferred to the petitioners. The deed 
though styled as a. license deed in fact. 
ig a lease deed, the petitioners being te~ 
nants of the premises in question wera 
protected under the provisions of the 
Delhi Rent Control Act, 1958, and cannot 
be ejected in a summary manner by re« 
sort to force. According to cl. (4) of tha 
agreement Mr. Saigal submitted, the pos 
session of the Kiosk was given for pure 
poses of trade. 


15. The question ‘accordingly Is whe< 
ther the various clauses. of the document 
in question, when read as.a whole, in any 
manner carve out an interest-in the de~ 
mised property in favour of the peti- 
tioners. Although a. person who is let inte 
exclusive possession is- prima facle to be 
considered a tenant. :nevertheless if th 
circumstances negative such a conclusion 
and show that no tenancy was created, 
the person in possession would not be 
held to be a tenant, It is trite saying that 
the intention of the parties is the real 
test for ascertaining the character of a 











session and control 
owner thereof, it will be a license, In 
such a case the legal possession remaing 
with the owner’ of the property, the 
licensee being permitted to make use of 
the property for a particular purpose. It 
would, therefore, be seen that but for the 


militate against the’ concept of a license, 
if the circumstances negative any inten- 
tion to. create a tenancy (See Associated 
Hotels of India v, R. N. Kapoor, ATR 1959 
SC 1262). 


16. It is also ee the pale of cona 
troversy that if the circumstances and the 
conduct of the parties show that what 
was intended was that the occupier should 
be granted a personal privilege with no 
interest in the land, he would be held te 
be a licensee. 


17. In the instant petitions, the Cor 
poration before holding auction on 21st 
October, 1973 had published the “items 
and conditions for the grant of licensa. 
of Kiosk of Red Fort, Delhi’ and invited 
bids on those terms, The petitioners para 
ticipated and made a bid on those terms, 
It is, therefore, evident that the Corpora- 
tion had Invited bids for the grant of 
license in respect: of Kiosk and the peti- 
tionerg made a bid for obtaining a Hcense 
for working on the premises in question, 
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Clause 4 of the terms of auction clearly 
indicate that the bid “shall be for a 
period of 11 months in the first instance 
on monthly license fee basis”, while cl. 10 
unmistakably stated that “the allotment/ 
license of the Kiosk shall constitute li- 
berty to the licensee to occupy and use 
the Kiosk for a period of 11 months in 
the first instance, and thereafter for such 
term of renewal as may be mutually 
agreed from time to time.” According to 
cl, 15 the benefit of the license was neither 
transferable nor heritable. Further cl. 22 
indicated that the license to’ occupy the 
shop was liable to be cancelled at any 
time by the Commissioner of the Corpora- 
tion or other officer duly authorised by 
him, without assigning any reason there- 
for. Clause 26 entitled the Commissioner 


of the Corporation, on expiry of the 
period of or revocation of allotment/ 
license, to resume exclusive possession 


and charge of the Kiosk and deal with it 
in such manner as he may deem fit. Fur- 
ther any goods, articles, or things found 
lying in the Kiosk shall be liable to be 
seized, removed and sold by public auc- 
tion by the Commissioner or any other 
officer empowered by him. The outstand- 
ing Corporation dues, if any, together 
with the charge for seizure, removal, stor- 
age and sale of such goods, articles or 
things shall be met out of the sale pro- 
ceeds; provided always that the allottee/ 
licensee/owner may within seven days of 
the seizure of his goods, articles, or 
things may get them released after clear- 
ing the outstanding dues and paying the 
expenses and storage charges. From the 
various clauses of “the terms and condi- 
tions for the grant of license of Kiosk”, 
no apprehension could be entertained by 
the petitioners that they were bidding 
for the grant of a lease. They had made 
a bid with open eyes and knowing. full 
well that they were obtaining only a 
license for using the premises for carry- 
ing on their trade and that the legal 
possession would remain with the Corpo- 
ration. The intention of the parties is 
apparent that what was going to be auc- 
tioned was “licensee rights’ and not “ten- 
ancy rights”. Apart from the fact that the 
heading of deed clearly indicates that it 
is a “deed of licence” the reading of the 
various clauses of the deed vunerringly 
shows that it possesses the characteristics 
of 4 “license”. The terms and conditions 
of the deed are consistent with the grant 
of a license and ‘do not accord with the 


creation of a lease’, 
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18. Clause 1 of the deed gives liberty 
to the petitioners to occupy and use the 
Kiosk for a period of 11 months in the 
first instance and thereafter for such 
duration of renewal as may be mutually 
agreed to. The deed does not entitle the 
licensee to any right of alternative ac- 
commodation on the earlier termination 
of license. But for the liberty to occupy 
the Kiosk, the possession of the peti- 
fioners would have been unlawful, Cla- 
use 7 enjoins on the licensee not to part 
with the possession of the Kiosk or al- 
low any other person to occupy the same 
or to use any part thereof, or to enter 
into any partnership with any person 
without the written permission of: the 
Commissioner of the Corporation. Besides, 
it was specifically agreed that the bene- 
fit of the licence was restricted to the 
licensee and wag neither transferable nor 
heritable. 

19. Clause 10 envisages that the licensee 
shall faithfully and diligently comply with 
all the directions, general or special, as 
may be given by the Commissioner of the 
Corporation from time to time, According 
to clause 13, infringement of any 
of the: terms and conditions of the 
deed by the licensee will lead to the 
cancellation of license of the Kiosk 
and the licensee will have no claim 
whatsoever on that count, As per cl. 14, 
the license of the Kiosk is liable to be 
cancelled at any time by the Commis- 
sioner of the Corporation or other autho- 
rised officer without assigning any rea- 
son, in which event the amount of the: 
fee for the remaining period of the license 
will be refunded to the licensee. Clause 18 
of the deed entitles the Commissioner of 
the Corporation on the expiry of the period 
of or revocation of ‘allotment/license to re- 
sume exclusive possession and. charge of 
the Kiosk and deal with it in such man- 
ner as he may deem fit. Any goods, arti- 
cles or things found lying in the Kiosk 
shall be liable to be seized, removed and 
sold by public auction by the Commis- 
sioner or any other officer empowered by 
him. Further, the outstanding Corpora- 
tion dues, if any, together with the char- 
ges for seizure, removal, storage and sale 
of such goods, articles or things shall be 
met out of the sale proceeds; provided al- 
ways-that the allottee/licensee/owner may 
within seven days of the seizure of his 
goods. articles or things get them released 
after clearing the outstanding dues and 
paying the expenses and storage charges. 


20. It will, therefore, be seen that ity 
was made abundantly clear in the terms; 
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and conditions for the grant of license of 
Kiosk, that the highest bidder was to get 
only the right of an occupier without any 
right or interest in the Kiosk, The vari- 
ous terms of the deed noted above clear- 
ly show: that the petitioners were given 
only physical possession but for which 
permission their occupation would have 
been unlawful, while the legal possession 
all along remained with the Corporation. 
The terms of the document dated 11th 
December, 1973, read in the light of the 
surrounding circumstances reveal that it 
operated as a license and that no 
right or interest. in the land wes created 
in favour of the petitioners. 

21. According to S, 105 of the T. P. 
Act, 1882, a lease of immovable property 
is a transfer of a right to enjoy such pro- 
perty, made for a certain time, express 
or implied, or in perpetuity în consi- 
deration of a price paid or promised, or 
of money, a share of crops. service or any 
other thing of value, to be rendered perio- 
dically or on specified occasions to the 
transferor by the transferee, who accepts 
the transfer on such terms, It is clear 
from the above definition that a lease is 
not a mere contract but envisages and 
transfers an interest in the demised pro- 
perty creating a right in favour of the 
lessee in rem, 


22. License is defined in S, 52 of the 
Easements Act and reads as under: 

“where one person grants to another, 
or to a definite number of other persons, 
a right to do, in or upon the immovable 
property of the grantor, something which 
would, in the absence of such right, be 
unlawful, and such right does not amount 
to an easement or an interest in the pro- 
perty, the right is called a license”, 


23. From the above definition it is evl- 
dent that license only makes an action 
lawful which without it would be un- 
lawful but doeg not transfer any interest 
in favour of the licensee in respect of the 


property. 


24.. The petitioners In the instant peti- 
tions were given the liberty to occupy 
the Kiosk for 11 months “for purposes of 
trade.” They were forbidden from parting 
with possession of the Kiosk or allow any 
other person to occupy the same or to 
use any part thereof or to enter into 
partnership with any other person with- 
out the written permission of the Com- 
missioner of the Corporation. The liberty 
to occupy the Kiosk was personal to the 
petitioners alone. Besides, the petitioners 
were required “faithfully - and diligently” 
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to “comply with all the directions, gene- 
ral or special” that may be given by the 
Commissioner of the Corporation from 
time to time. The infringement of any of 
the terms and conditions of the license 
was to result in the cancellation of the 
license. the petitioners having no claim 
whatsoever on that account, Further, the 
license was liable to be cancelled at any 
time by the Commissioner of the Cor- 
poration or other authorised officer with- 
out assigning any reason. All these condi- 
tions militate against “lease”, no interest 
in the premises passed to the petitioners. 
The Corporation in the circumstances in 
enforcing its right of re-entry by self- 
help cannot be said to have taken the 
law into its own hands or that it wag in 
any manner acting without recourse to 
law in résuming: the possession, The 
underlying assumption in the case of a 
licénse is that the owner continues to be 
In possession and control of the property, 
In such circumstances the Court cannof 
throw its. protection round the tr sser 
having no vestige of any right whatso- 
ever, and his unlawful act of continuing 
to occupy the premises, by the issue of 
a prohibitory order against the lawful 
owner, 


25. In the instant cases the terms and 
conditions of the license, coupled with 
the surrounding circumstances, show 
that a bare license being a matter of 
personal privilege to occupy the Kiosk 
was granted in favour of the petitioners 
and was revocable even though it had 
been given for valuable consideration. 
(See Dominion of India v, R. B. Sohan 
Lal, AIR 1950 EP 40). 


26. There is a catena of authorities 
support of the proposition that in thel 
case of a license there is something less 
than a right to enjoy the property in the 
licensee; . it cannot be exercised by 
servants : and agentg and is terminable 
while on the other hand, in the case of a 
lease, there is a transfer of a. right to 
enjoy the property or in other words the 
lessee is entitled to enjoy the property. 
A bare licensee having no interest in the 
property cannot maintain an action for 
its possession, A mere licensee has onl 
a right to use the property. Such a right 
does not amount to an easement or an 
interest in the property but is only a 
personal privilege to the licensee. After 
the termination of the license, the licensor 
is entitled to deal with the property as 
he likes. This right he getg as an owner 
in possession of his property. He n 
not secure a decree of the Court to 
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obtain thig right, He is entitled to resist. 
in defence of his property tha attempts 
of a trespasser to come upon his property 
by exerting the necessary and reasonable 
force to expel a trespasser, If, however, 
the licensor- uses excessive force, he may 
make himself liable to be punished under 
a prosecution, but he will infringe no 
right of the licensee. No doubt a person. 
in exclusive possession of the property. 
is prima facie to be considered to be a 
tenant, nevertheless he would not be 
held to be so if the circumstances nega- 
ive any intention to create a tenancy. 

27, In the instant cases the petitioners’ 
possession of the premises (Kiosk) on the 
facts and circumstances of the case, 
cannot. be held to be conclusive evidence 
of their being a lessee as the grant was 
not coupled with an interest in the pro- 
perty, The principle once a licensee 
always a, licensee applies proprio vigore 
in these cases, The petitioners are not 
entitled to retain possession against the 
Corporation, which can take possession of 
the Kiosk and would not be driven to a 
Court of law as the mere physical posses- 
sion of the petitioners confers no right on 
them. The petitioners, therefore, in law 
are not entitled to retain possession 
against the Corporation, having only the 
personal privilege to carry on their 
business which. otherwise without the 
permission granted by the Corporation 
would be an unlawful act. These well- 
settled principles find support from 
Satwant Singh v, Assistant Passport 
Officer, New Delhi, AIR 1967 SC 1836} 
Associated Hotels case (AIR 1959 SC 
1262) (supra); B. M. Lall v. M/s, Dunlop 
Rubber Co. (India) Ltd, ATR 1968 SC 
175; Miss Aninha D’Costa v, Mrs, Parvati- 
bai M. Thakur, AIR 1866 Bom 113; Beant 
Singh v. Cantonment Executive Officer, 
Jammu, AIR 1960 J and K 83, Chinna 
Pillai v. N, Govindaswami Naidu, AIR 
1969 Mad 191; Milka Singh v. Diana, AIR 
1964 J and K 99 and Raj Singh v. Union 
of India, 1972 Ren CR 718) (AIR 1973 
Delhi 169), (A Bench decision of this 
Court). E E : a a a ee “ 

28. The Supreme Court recently in 
Board of Revenue v. A. M. Ansari,’ AIR 
1976 SC 18138, reiterated the position in 
law in this réspect. succinctly stating that 
it is the creation of an fnterest in im- 
movable property or a right to possess 
it that distinguishes a lease from a 
license, A license does not create an 
interest in the property to which it 
relates while a Iease does, There is in 


. 


other words transfer of a-right to enjoy. 
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the property in case of a lease. Further 
it was observed ;, as to whether a parti- 
cular transaction creates a lease ora 
license is always a question of intention 
of the parties which ig to be inferred 
from the circumstances of each case. 


29. So examined, the deed dated 11th 


Dec, 1973, executed between the parties 


has to be held to be a license, 


’ 30. Shri Saigal, adverting to Ss. 197 
and 201 of the Act, next contended that a 
perusal of the said provisions unmistak- 
ably- shows that the Corporation could 


only grant a lease and not a license as. 
the said provisions of the Act do not — 


warrant the grant of a license. The pre- 
cise, argument was that there is a funda- 
mental distinction between the capacity 
of a natural person and. that of an artifi- 
cial person which is created by a statute 
or charter. To a natural person whatever 
is not expressly forbidden by law is 
permitted by the law. It was urged that a 
natural person has the capacity to do 
everything save and except those for- 
bidden by law, but in the case of an 
artificial person ‘such as the Corporation 
being the creation of the Act, the rule 
applicable to a natural person is reversed. 
It was vehemently urged that whatever 
was not permitted expressly or by neces- 
sary implication by the Act was prohi- 
bited to be done not by any express or 
implied prohibition of the legislature but 
by the doctrine of ultra vires. Support 
for this submission was sought to be 
drawn from a Bench decision of Calcutta 
High Court in Satibhusan Mukherjee v. 
Corporation of Calcutta, AIR 1949 Cal 


31. Dilating on the above-noted sub- 
mission it was- contended that under 
S. 197 of the Act the Corporation shall, 
for the purpose of the Act, have power 
to acquire and hold movable and immov- 
able property, or any interest therein, 
S. 200, it was urged, deals with disposal 
of property and empowers the Commis- 
sioner of the Corporation in his discre- 
tion to dispose of, by sales: or otherwise 
any movable property belonging to the 
Corporation subject to the limitations 
contained . in the aforesaid section. On 
the basis of. the above-noted sections it 
was. vehemently contended that the only 
power that. the Corporation had was to 
acquire ‘and hold movable and immovable 
property or any interest therein and 
further the Commissioner of the Corpora- 
tion. could dispose of property. by sale or 
otherwise by granting a lease of tha 
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Corporation’s immovable property but the 
aforesaid sections do not empower the 
Commissioner or the Corporation to 
grant a license, 


32. The argument has to be only noted 
to be rejected being without any merit. 
Power to hold immovable property in 

elf entitles the owner of the property 
to enjoy the property or its fruit in any 
manner that the owner may like, To say 
that the Corporation could hold the 
immovable property but could not grant 
a license thereof to fetch income from 

is atrocious and untenable argument. 


Equally meritless was the submis- 





417 laying down restrictions for establish- 
ing a factory etc, without permission of 
the Commissioner. and use of the pre- 
mises for certain purposes without obtain- 
ing a licence, This submission betrays 
total lack of appreciation of the concept 
of a licence and a lease known to law. 


34. Shri Saigal. then submitted that the 
petitionerg were . in possession of the 
Kiosk -since Jan. 1974 and being in 
settled possession, the petitioners were 
not liable to be evicted except in due 
course of law and that they were further 
entitled to defend their possession even 
against the rightful owner who may try 

‘to dispossess them. This submission 
was sought to be reinforced on the basis 
of case in Puran Singh v. State of Punjab, 
AIR 1975 SC 1674, Reliance then was 
placed on a Bench decision of East Pun- 
jab High Court in State of Patiala and 
E. P. States Union v, Mohinder Singh, 
AIR 1958 Punj 325 and Vasudeva Kurup 
v. Ammini Amma, 1964 Ker LT 468 
wherein it was observed that a person 
in possession albeit without title,, was 
entitled to remain in possession, even 
against the lawful owner until evicted in 
due course of law and that a right course 
of action in such a case was to bring: an 
appropriate action against the person in 
possession and secure his eviction in 
accordance with ‘the provisions of law. 
It was accordingly contended that the 
Corporation was not entitled to take the 
law into its hands and throw out the 
petitioners, There is a fallacy in the sub- 
mission. The petitioners being licensees 
with liberty to occupy and use the 
Kiosk for a period of 11 months in the 
first instance could not be said to be in 
legal possession of the premises, the legal 
possession all.along remained. with the 
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Corporation. On revocation of the license 
they ceased to enjoy the Hberty to conti- 
nue to occupy the Kiosk so as to drive 
the Corporation to evict them in due 
course of law, nor can the petitioners’ 
possession be said to be “settled posses-- 
sion” ag was sought to be made out. 


35. Shri Saigal next contended that on 
revocation of the license, the petitioners’ 
possession of the Kiosks was that ofa 
trespasser and having accepted license 
fee subsequent to the revocation of the 
license, the Corporation acquiesced in the 
possession of the petitioners as tres- 
passers, in the circumstances the Corpo- 
ration hag no right to dispossess the 
petitioners by force. This submission is 
equally devoid of force, In accepting 
license fee subsequent to the revocation 
of the license, all that can be said is that 
the license was extended up to the period 
of the license fee wag accepted but it 
cannot be said that the Corporation in 
any manner acquiesced in the alleged 
trespass or that the petitioners came to 
acquire “settled possession”, The basia 
fallacy in this argument is the assump- 
tion that on acquiring liberty to occupy 
the Kiosk possession of it was passed to 
the petitioners. The petitioners being 
licensees legal possession all along 
remained with the Corporation. That 
being so, as held by the Supreme Court 
in Munshi Ram v, Delhi Administration, 
AIR 1968 SC 702, the Corporation had a 
right to re-enter the premiseg and rein- 
state itself provided it does not use more 
force than necessary. Such an entry 
would be received only as a resistance to 
an intrusion upon possession which had 
never been lost. Further, the law does 
not require a person whose property is 
forcibly tried to be occupied by tres- 
passers to run away and seek the protec- 
tion of the authorities, there being 
nothing more ‘degrading to the human 
spirit than to run away in the face of 
peril, 


‘36. Reliance on Lallu Yeshwant Singh 
v. Rao Jagdish Singh, AIR 1968 SC 620 
and Mohan Lal v. State of Punjab, 197A 
Ren C J 95 (SC) is wholly misplaced, the 
former case dealt with tenancy rights 


‘while the latter case pertained to lease 


rights. It was in that context that it wags 
observed that even an unauthorised 
occupant could be evicted only in the 
manner authorised by law. 

37. No assistance can be derived by 


the petitioners from Delhi Simla Catholic 
Archdiocese v, State of-U.. P, AIR 1976 
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Delhi 251. In that case the right of the 
State as landlord to seek forcible eviction 
of the petitioners by exercising the right 
of re-entry was repelled as the peti- 
tioners, on the facts of the case, were 
held to be lessees, - 


38. Temporary injunction sought by. 
the petitioners could be granted, if their 
case was covered by the three well- 

ablished principles, namely, (1) on 
making out a prima facie case, (2) on 
showing balance of convenience in their 
favour, in that the refusal of the injunc- 
tion would cause greater inconvenience to 
them and (3) whether on refusal of the 







of discretion and in its exercise the Court 
has to satisfy’ itself whether the peti- 
tioners have a triable case. Before invok- 
ing the jurisdiction of the Court to seek 
temporary injunction the petitioners were 
bound to show that they have a legal 
right and that there was an invasion of 
that right. They. have failed to show a 
legal right, Facts and circumstances. on 
the contrary, prima facie show that the 
petitioners on the revocation of the 
license are trespassers, there exists no 
justification for allowing them to conti- 
nue perpetuating their unlawful act. 

39. We see no infirmity, legal or 
factual, in the impugned order. The 
appellate Court in exercising itg jurisdic- 
tion had neither acted illegally nor with 
material irregularity, as such as held by 
the Supreme Court in Managing Director 
(MIG) Hindustan Aeronautics Ltd., Bala- 
nagar, Hyderabad v. Ajit Prasad Tarway, 
AIR 1973 SC 76, High Court’s powers of 
revision under section 115 of the Code, 
cannot be invoked, 

40. In view .of our discussion on the 
various points noted above, the petitions 
fail and are dismissed accordingly. The 
petitioners shall pay the costs of the 
respondents, 

Petitions dismissed, 
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Arbitration Act (1940), Ss. 41 and 
2(c) — Proceedings under the Act — 
Jurisdiction as to — Nature. (Civil P. C. 
(1908), S. 20 (a) and (b)). 1973 Rajdhani 
LR 403 Overruled. 

Apart from a Court having jurisdic- 
tion to entertain the proceedings under 
the Act within whose jurisdiction the 
cause of action to sue arises, the Court 
within the local limits of whose juris- 
diction the defendant or each of the 
defendants at the time of the com- 
mencement of the suit, actually and 
voluntarily resides, or carries on busi- 
ness, or personally ‘works for gain, will 
also have jurisdiction to entertain the 
proceedings under the Act in terms of 
cls, (a).and (b) of. S, 20 of Civil P, C. 
1973 Rajdhani LR 403 Overruled. Case 
law discussed, (Para 25) 

Anno: AIR Manual Si Edn.), Arbi- 
tration Act S. 41, N. - 3; S. 2(e), N. 3 
AIR Comm., C. P.: c, (9th 1974 Edn.), 


5. 20, N. 3, 8. 

Cases Referred : Chronological Paras 

AIR 1974 Mad 261 a 10 

ILR (1973) 2 Delhi 503 6, 18, 22 

1973 Rajdhani LR 403 - 23 

AIR 1971 SC 740 6, 16, 17, 20, 22 
J. P. Gupta, for Petitioner; Pralhad 


Dayal and R. Dayal, for Respondents. 


PRITHVI RAJ, J.:— The petitioner, 
Shri Ram Rattan Bhartia, entered into 
a contract- with the respondent, Food 
Corporation of India, (herein called ‘the 
Corporation’) for handling and trans- 
port of foodgrains at Chandausi Depot, 
District Moradabad, between 1st May, 
1971, to 31st April, 1973, vide contract 
entered into between the parties in 
pursuance of invitation to tender No. 
F/1(1)/71-Chandausi, The contract con- 
tained arbitration clause No. 19, pro- 
viding that all disputes and differences 
arising out of or in any way touching 
Or concerning the agreement whatso- 
ever (except as to any matter the deci- 
sion of which is expressly provided for 
in the contract) shall be referred to the 
sole arbitration of any person appointed 
by the Managing Director of the Food 
Corporation of India, 


2. Disputes arose between the par- 
ties in respect of the alleged claim of 
the petitioner on account of transporta- 
tion of foodgrains for which the peti- 
tioner claimed a sum of Rs, 61,000/-, 
including security deposit of Rs. 25,000/-. 
The case of the petitioner is that the 
respondent, had neither paid the said 
sum of Rs, 61,000/- nor had referred. 
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the disputes for arbitration in terms 
of the arbitration clause despite the 
service of notice dated lst March, 
1974, to refer the disputes to arbitra- 
tion. The petitioner accordingly moved 
the present petition under S. 20 of the 
Arbitration Act, 1940, (herein called 
‘the Act’) in this Court for directing 
the Corporation to file the original 
arbitration agreement in Court and to 
appoint an arbitrator as per cl. 19 of 
the contract. The jurisdiction of this 
Court was invoked on the ground that 
the Corporation has its office at Delhi 
and that the arbitrator was to be 
appointed by it, 

.% The respondents traversing the 
pleas raised in the petition by way of 
preliminary objection have contended 
that this Court has no jurisdiction to 
entertain the petition in that the con- 
tract was neither made at Delhi nor 
was it executable within the jurisdic- 
tion of this Court, Besides, it was 
alleged, the matter to which the agree- 
ment relates pertained to the handling 
and transport of foodgrains at Chan- 
dausi depot, District Moradabad, 

4. On the pleadings of the parties 
the following preliminary issue was 
framed : 

“Has this Court no jurisdiction to 
entertain the suit? Onus on defendants”. 


5. The matter came up for hearing 
before one of us (Yogeshwar Dayal, J.). 
The learned Judge noticing that there 
was a conflict of opinion in this Court 
as well as with other High Courts on 
the question whether the framers of 
the Act incorporated all the tests given 
in S. 20 of Civil P, C. 1908 (hereinafter 
called ‘the Code’) into the Act for the 
purpose of determining jurisdiction of 
the Court to deal with thé matters 
arising out of the Act or merely con- 
fined the test to one with regard to 
the subject-matter of the reference, 
felt that the matter was required to be 
decided by a larger Bench. The matter 
accordingly under orders of Hon’ble 
the Chief Justice was placed before a 
Division Bench of this Court, 


6. The attention of the Bench was 
invited to an earlier decision of a Divi- 
sion Bench of this Court in N, D, Sud 
v. Union of India, ILR (1973) 2 Delhi 
603. The Bench hearing this matter 
felt that the Bench which decided N. D. 
Sud’s case (supra) in observing that 
“the residence of the defendant would 


be relevant -factor to determine . terri- 


Le ae een ae 
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torial jurisdiction of the Court where 
an application for determination of 
questions regarding the validity, effect 
or existence of an arbitration -agree- 
ment is filed provided the residence is 
relevant in relation to the subject 
matter of the reference” had carved 
out an exception to the rule of law laid 
down by the Supreme Court in Hakam 
Singh v, M/s. Gammon (India) Ltd, AIR 
1971 SC 740, The Bench hearing this 
matter accordingly felt it difficult to 
agree in entirety with the interpreta- 
tion placed by the Bench in N, D. Sud’s 
case, and directed that the matter be 
placed before the Chief Justice for 
constituting a larger Bench to have an 
authoritative decision of this Court. - 
This is how the matter has come 
before us, 

7.. Shri Prahlad Dayal, appearing 
for the respondents, vehemently con- 
tended that the Act is a complete Code 
in itself providing for the machinery 
for arbitration proceedings, He accord- 
ingly contended that a Court as defin- 
ed in the Act alone would have juris- 
diction to entertain the application in 
question, 


8. Court as defined in S, 2(c) of the 
Act, he submitted, means a Civil Court 
having jurisdiction to decide the ques- 
tions forming the subject-matter of the 
reference if the same had been the 
subject-matter of a suit, but does not, 
except for the purpose of arbitration 
proceedings under S, 21, include a 
small cause Court, From the above 
definition it is explicit, the learned 
counsel submitted, that only that Court 
will have jurisdiction to entertain the 
present petition’ which has the jurisdic- 
tion to decide the questions forming 
the subject-matter of the reference if 
the same had been the subject-matter 
of a suit, This submission, he contend- 
ed, is fully borne out from a perusal of 
S. 31 of the Act. According to sub-sec- 
tion (1) of the said Section, it was 
urged, subject to the provisions of the 
Act an award may be filed in any 
Court having jurisdiction in the matter 
to which the reference relates while 
sub-sec, (2). stipulates that notwith- 
standing anything contained in any 
other law for the time being in force 
and save as otherwise provided in the 
Act, all questions regarding the validity 
effect or existence of an award or an 
arbitration agreement between the 
parties to the agreement or persons 


- claiming under them shall be. decided. 
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by the Court in which the award under 
the agreement has been; or may he 
filed, and“ by no other Court, Further, 
sub-sec. (3) envisages that all applica- 
tions regarding the conduct of arbitra- 
tion proceedings or otherwise arising 
out of such proceedings shall be made 


to the Court where the award has been, 


or may be, filed, and to no other Court. 
Sub-sec, (4), it was urged, prescribes 
that notwithstanding anything contain- 
ed elsewhere in the Act or in any other 
law for the time being in force, where 
in any reference any application under 
this Act has been made in a Court com- 
petent to entertain it, that Court alone 
shall have jurisdiction over the arbitra- 
tion proceedings and all subsequent 
applications arising out of that refer- 
ence and the arbitration proceedings 
shall be made in that Court ‘and in no’ 
other Court, 


9. Shri Prahlad ‘Dayal in the pre- 


mises submitted that .a combined read-. 


ing of Ss. 2 (c). and 3t. of the Act un- 
mistakably point out that only the 
Court having jurisdiction. to decide the 
questions forming the subject-matter of 
the reference. could entertain the appli<. 
cation in: question, and that such .a 
Court alone: would have jurisdiction to 


decide all questions regarding the vali-. 


dity, effect or existence of an. award or 


arbitration agreement between the par- 


ties to the agreement or persons claim- 
ing, under them besides having jurisdic- 
tion over the conduct of the arbitration 
proceedings, That being so, the learned 
counsel - vehemently contended, resi- 
dence of the defendant or the place 
where they carry. on business or work 
for gain alone, in. total disregard of .the 
questions forming subject-matter of the 
reference, required to be settled, would 
not give jurisdiction to the Court at 
those places for entertaining. proceed- 
ings arising under. the Act, In- the 
instant case. it was submitted, the ten- 
der owas addressed - to the Regional 
Manager of the respondents at Lucknow 
where also the contract was entered 
into and the entire work to.which the 
alleged dispute pertains was performed 
at Chandausi (District Moradabad), The 
Court at Delhi in the circumstances, 
goes the argument, » has no jurisdiction 
to entertain the present application on 


the basis: of ‘the residence of, the respon- | 


dents when the contract .was neither. 
made at Delhi nor was- it ee calor 
within’ the jurisdiction of ‘this Court.: 
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- 10. The above contentions were 
sought to be reinforced on the basis of 
the judgment of a Division Bench ‘of 
the Madras High Court -in Electrical 
Manufacturing Co, Ltd.. Calcutta v. 
Crompton Engineering Co. (Madras) Ltd., 
Madras, AIR 1974 Mad 261. In that 
case the defendant by an agreement 
dated llth July, 1962, executed be- 
tween the parties in Madras agreed to 
fabricate all requirements of steel to- 
wards the sub-station structures of the 
plaintiffs in three different areas, out- 
side Madras, The agreement provided 
for. reference of disputes to - arbitration 
that may arise between the parties in 
respect. of the abovesaid work, 


-IL On disputes having arisen the 
plaintiffs filed a petition under 5S. 20 
of the Act in the.Madras Court seeking 
a direction for reference of the disputes 
to arbitration. The first defendant took 
objection to the jurisdiction of the Mad- 
ras Court alleging that the steel had to 
be entrusted’ to it at’ Calcutta, where 
its “factory was situate, that the claim 
related to unused steel supplied to it 
and inspection to its accounts regarding 
fabrication of the components: utiliza- 
tion of the Steel thereof and aled 
questions: and to its counter-claims for 
damages, constituting the questions 
forming subject-matter of the reference 
required to be decided-.relate to works 
to be done outside ‘the jurisdiction of 
the Madras Court . and as such the 
Court at Madras had no jurisdiction to 
entertain the application under Sec- 
tion 20 of-the Act. On examining the 
averments of the parties, the Court ob- 
served that the factum of-the execution 
of the agreement at Madras not being 
in question, having regard to the lan- 
guage of the definition of the word 
‘*Court” under S. 2 (c) of the Act and 
on construction of the worda “with res- 
pect to . subject-matter of the ‘agree- 
ment” occurring in S, 20 (1) of the 
Act, the - subject-matter of the agree- 
ment was not the execution of tbe / 
agreement, but the place where the 
alleged unuse of the surplus steel sup- 
plied to the first respondent took place 
which was at Sealdah within the juris- 
diction .‘of the Calcutta High. Court 
Accordingly, it was. held that it was. 
the’ ‘Calcutta ` High Court that had 
jurisdiction to entertain the application 
in question, i 


12. aT ic case aino esis ance to 
the’ respondents.. The question whether 
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the residence of defendants and . the 
place where they carry on business or 
work for gain would also give jurisdic- 
tion to the Courts at those places 
under S. 20 of the Code in arbitration 
cases was not under consideration in 
that case. 


13. S. 41 of the Act prescribes the 
procedure and the powers of the Court. 
The said Section reads as under :— 

“Subject to the provisions of this 
Act and of rules made thereunder — 

(a) the provisions of the Code of 
Civil Procedure, 1908, shall apply to 
all proceedings before the Court, and 
to all appeals, under this Act. and 


(b) the Court shall have, for the pur- 
pose of and in relation to, arbitration 
proceedings, the same power of making 


orders in respect of any of the matters .- 


set out in the second Schedule as it has 
for the purpose of, and in relation to, 
any proceedings before the Court: 

Provided that nothing in clause (b) 
shall be taken to prejudice any power 
which may be vested in an arbitrator 
or umpire for making orders with res« 
pect to any such matters.” 

14. S. 20 of the Code enables a 
plaintiff to institute a suit in a Court 
within whose jurisdiction defendant re- 
sides or the cause of action arises, The 
said Section reads as under :— 

“Subject. to the -limitations aforesaid, 
every suit shall be instituted in a 
Court within the local limits of whose 
jurisdiction — 

(a) the defendant, or each of the 
defendants where there are more than 
one, at the time of the commencement 
of the suit, actually or voluntarily re- 
sides or carries on business or per 
sonally works for gain, or 

(b) any of the defendants where there 
are more than one, at the time of the 
commencement of the suit, actually or 
voluntarily resides or carries on busi- 
ness, or personally works for gain, 
provided that in such case either the 
leave of the Court is given or the 
defendants who do not reside, or carry 
on business, or personally work for 
gain, as aforesaid. acquiesce in such 
institution; or 

(c) the cause -of action, wholly or in 
part, arises. 


Explanation I — Where a person has 


a permanent dwelling at one place and 


also a temporary residence at another 
place, he shall be deemed to reside at 
both places in respect of any cause 
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action arising at the place where he 
has such temporary residence. 

Explanation JI — A corporation shall 
be deemed to carry on business at its 
sole or principal office in (India) or, in 
respect of any cause of action arising 
at any place where it has also a sub~ 
ordinate office, at such place.” 

15. It may bear mention here that 
Section 20 of the Code had been amend- 
ed by S. 7 of the Civil P. C. (Amend- 
ment) Act, 1976 (Act No, 104 of 1976) 
whereby in S..20 of the principal Act 
Explanation I had been omitted and 
for the word and figure “Explanation 


Il” the word “Explanation” has been 
substituted, - 
16. S. 41 of the Act, as already 


noted above, having made the provisions 
of the Code, applicable to all proceed- 
ings before the Court, and to all 
appeals under the Act, to determine 
the question ag to which Court will be 
competent to entertain proceedings 
under the Act, can it be said that the 
provisions of S, 2(c) of the Act and 
S. 20 of the Code are mutually destruc- 
tive of each other and incapable of 


being harmonised so that only such 
Court will have jurisdiction’ to enter~ 
tain proceedings under the Act which 


has jurisdiction to decide the questions 
forming the subject-matter of the re- 
ference if the same had been the sub- 
ject-matter of a suit and that despite 
the applicability of the provisions o 
the Code to the proceedings under the 
Act, the provisions. contained in 5S. 20 
of the Code would be wholly irrelevant 
in determining this question. The ambit 
and scope of the provision of the Code 
in its applicability to the proceedings 
under the Act was considered by the 
Supreme Court in Hakam Singh’s case 
(AIR 1971 SC 740) (supra). Therein it 
was held that the Code in its entirety 
applies to proceedings under the Act 
and that the jurisdiction of the Courts 
under the Act to entertain a proceed- 
ing for filing an award was accordingly 
governed by the provisions of the Code, 
The question having been well settled, 
it is futile to contend that the Court 
competent .to entertain proceedings 
under the Act would only be the Court 
envisaged in S., 2(c) of the Act and 
provision of cls, (a) and (b) of S. 20 of 
the Code would not be attracted in 
determining the forum to entertain pro- 
ceedings under the Act. 

17. In Hakam Singh’s case (AIR 
1871 SC 740) the contract was to be 
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executed by the appellant at Varanasi. 
However, the agreement executed be- 
tween the parties provided an arbitra- 
tion clause stipulating that “notwith- 
standing the place where the work 
under this contract is to be executed, 
it is mutually understood and agreed 
by and between the parties hereto 
that this contract shall be deemed to 
have been entered into by the parties 
concerned in the city of Bombay and the 
Court of law in the city of Bombay 
shall alone have jurisdiction to adjudi- 
cate thereon”. Dispute having arisen 
between the parties the appellant sub- 
mitted a petition to the Court of the 
subordinate Judge at Varanasi for an 
order under S, 20 of the Act praying 
that the agreement be filed and an 
order of reference be made to an arbi- 
trator or arbitrators appointed by the 
Court to settle the dispute between the 
parties in respect of the construction 
works done by him, The respondents 
contended that the civil Courts in 
Bombay alone had jurisdiction because 
of the terms 
The trial Court rejected that contention 
holding that the entire cause of action 
had arisen at Varanasi and that . the 
parties could not by agreement confer 
jurisdiction on the Courts at Bombay, 
which they otherwise did not possess. 
The High Court of Allahabad set aside 
the said order holding that the Courts 
in Bombay had jurisdiction under the 
general law to entertain the petition 
and that by virtue of the covenant in 
the agreement the parties -had agreed 
that the Courts in Bombay alone had 
jurisdiction to adjudicate ‘upon the 
contract, 


The Supreme Court in - appeal up- 
held the order of the High Court on 
the ground that the agreement between 


the parties expressly stipulated that 
the contract shall be deemed to have 
been entered into by the parties con- 


cerned in the city of Bombay and also 
because the respondents had their prin- 
cipal office in Bombay, they were liable 
in respect of a cause of action arising 
under 
sued in the Courts of Bombay. Accord- 
ingly, their Lordships held that where 
two Courts or more have under the 
Code jurisdiction to try a suit or pro- 
ceeding an agreement between the 
parties that dispute between. them 
shall be tried in one’ such Court is 


not contrary to public policy, 
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_ lose sight of the fact 


of the arbitration clause. - 


the terms of the. tender to be . 
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It is no doubt true that the Court in 
the above case was mainly concerned 
with the terms of the arbitration clause 
in the agreement executed between the 
parties and because of the stipulation in 
the arbitration clause conferring jurisdic- 
tion on the Courts in Bombay it was 
observed that where two courts or 
more have under the Code jurisdiction 
to try a suit or proceeding an agree- 
ment between the parties that the dis- 
pute between them shall be tried in 
one such Courts was not contrary to 
public policy, One, however, cannot 
that jurisdiction 
of the Courts in Bombay was sustained 
not because of the covenant in the 
agreement but because of the fact that 
the respondent had their principal office 
in Bombay and because of that they 
were liable in respect of a cause of 
action arising under the terms of the 
tender to be sued in the Courts in 
Bombay under the general law, The 
Court in, unmistakable terms reiterated 
the principle of law that it is not open 
to the parties by agreement to confer 
jurisdiction on a Court which it does 
not possess under. the Code, Thus, it is 
evident that the jurisdiction of the 
Courts in Bombay was upheld not be- 
cause of the agreement but on the 
ground that the respondent had their 
principal office in Bombay and thus 
they were liable in respect of a causa 
of action arising under the terms of 
the tender to be sued. in the. Courts in 
Bombay under the general law. For tha 
above-said reason. the agreement bpe- 
tween the parties that the dispute 
between them shall be tried in Bombay 
Court was held to be not contrary to 
public policy it being open to the 
parties to make such a selection, when 
the Courts both at Varanasi and Bom- 
bay had under the Code jurisdiction to 
entertain the proceedings under the 
Act, It would, therefore, be not correct 
to say that the Supreme Court in the 
above case was concerned about the 
conflict between the two Courts at 
Bombay and Varanasi, addressing itself 
only to the resolving of the competing 
conflict between the two Courts and 
that the Court was not called upon to 
decide the question whether the entire 
Section 20 of the Code was applicable 
or not to the proceedings under the 
Act, 


18. Reference here may also be 
made to an earlier decision of a Divi- 
sion Bench of this Court in N, D, Sud'‘s 


188 Delhi [Prs, 18-25] 


case (ILR (1973) 2 Delhi 5038) (supra). 
In that case on behalf of the respon- 
dent a contention was raised that 
el, 20(3) of the conditions of contract 
(DGS & D) 68 (Revised) stipulated that 
the Court of the place from where the 
acceptance of tender was issued alone 
had the jurisdiction to decide any dis- 
pute arising out of and in respect of 
the contract and that the Court in 
that case was at Bombay and that 
Court alone had jurisdiction to enter- 
tain the application, Reliance was alsa 
placed on a term in the alleged agree- 
ment which, -according to the respon- 
dents, excluded territorial jurisdiction 
of Courts other than the one specified 
therein, 


19. It is true that the Bench ona 
combined reading of S, 31 and S. 2(c) 
of the Act observed that the Court 
competent to decide all questions re- 
garding the validity or existence of 
arbitration agreement would be the 
Court in which the award under the 
alleged agreement may be filed and 
that according to sub-sec, (1) of S. 31, 
that Court would be the Court having 
jurisdiction in the matter to which the 
reference relates. It was also observed 
that according to S, 2(c) such a Court 
would be the Civil Court having juris- 
diction to decide the questions forming 
the subject-matter of the reference if 
the same had been the subject-matter 
of a suit, The Bench accordingly held 
that any civil Court, which would have 
jurisdiction to decide a suit in respect 
of the subject-matter of the reference 
would be competent to decide the 
question as to the existence of an 
arbitration agreement between the 
parties, 


20. However, - considering the ques- 
tion whether Section 20 of the Code 
comes into play the Bench after notic- 
ing the decision in Hakam Singh’s case 
(AIR 1971 SC 740) and other case law 
on the subject, held that the residence 
or carrying on business of a party apart 
from the place of accrual of the cause of 
action, was relevant : for determining 
the territorial jurisdiction in arbitra- 
tion cases if the question arises out of 
or in connection with the subject-mat~ 
ter of the dispute and the reference. 
It may bear mention here that one of 
the questions referred to the Bench for 
consideration was — 


“Whether the residence or carrying 


on business of a party which (apart 
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from place of accrual of cause of action} 
gives territorial jurisdiction to the 
Court under S. 20 of the Civil P.C. 
will also give jurisdiction in arbitration 
.cases in view of S, 31 of the Arbitra- 
tion Act.” 


21. The answer to the above ques~ 
tion by the Bench was that the resi- 
dence or carrying on business of a party 
was relevant for determining the terri- 
torial jurisdiction in arbitration cases 
if the question arose out of or in con- 
nection with the subject-matter of the 
dispute and the reference, 


22, In so observing we do not con- 
sider that the view taken by the Bench 
“does not run ‘in unison” with the view 
taken in Hakam Singh’s case or that the 
Bench had “narrowed down the scope 
and amplitude of” the ratio decidendi 
in Hakam Singh’s case (AIR 1971 SC 
740) by carving out any exception to 
the “rule of law laid down by the 
Supreme Court” in that case, The deci« 
sion of the Bench in N. D. Sud’s case 
(ILR (1973) 2 Delhi 503) does not go 
contra to the decision of Hakam Singh’s 
case and we say so, with respect to, to 
the learned Judges of the Bench mak- 
ing the present reference. 


23. In view of the settled noaition of 
law, the view taken by H. L. Anand, J., 
in National Metal Craft Co. v. Rattan 
Steel Ltd., 1973 Rajdhani LR 403, that 
the framers of the Act do not appear 
to have incorporated both the tests 
laid down in Section 20 of the Code, 
namely, that a Court may have juris- 
diction to deal with the matter. either 
because of the . subject-matter of the 
dispute or because of the residence of 
the parties, into the Act for the purpose 
of determining the jurisdiction of. the 
Court to deal with the matters arising 
out of the Arbitration Act or merely 
confined the test to one with regard 
to the subject-matter of the reference 
cannot be said to lay down the correct 
law. . 

24. The ETEN, of the isavaed 
counsel for the respondents that a 
great. hardship . will be caused to the 
respondent-Corporation in case if it be 
held that the Courts in Delhi had juris- 
diction because : of the location of the 
principal office of the Corporation in 
Delhi, is wholly irrelevant in deter~ 
mining the ambit and scope of S. 20 of 
the Code. 


25. In view of our discusses on the 
various points, noted above, our answer. 
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to the reference is that. apart from a 
Court having jurisdiction to entertain 
the proceedings under the Act within 
whose jurisdiction the cause of action 
to sue 
local limits of whose jurisdiction the 
defendant or each of the defendants 
at the time of the commencement -of 
the suit, actually and voluntarily re- 
sides, or carries on business, or per- 
sonally works for gain, will also have 
jurisdiction’ to entertain the proceed- 
ings under the Act in terms of cls,- (a) 
and (b) of S. 20 of the Code. 

: Order accordingly. 
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T. V. R. TATACHARI, C. OU, 
PRITHVI RAJ AND 
= YOGESHWAR DAYAL, JJ. 
Lok Kalyan Samiti, New Delhi, Peti- 
tioner v. Municipal Corporation of 
Delhi, Respondent, 


Civil Writ Petan. No. 411 of 1968, 
D/- 17-2-1978." . 


(A) Delhi Municipal Corporation Act 
(66 of 1957), S. 126 (1) Proviso (as 
amended by the Amending ‘Act (42 of 
1961) — Amendment of assessment 
list — Completed after expiry of finm- 
ancial year in which notice of propo- 
sal had been issued — After. amend- 
ment liability to pay property tax 
accrues in the year in which notice of 
proposal was issued, 


It is not necessary that the proceed- 
ings in pursuance of a notice for in- 
creasing the rateable value and of the 
assessment thereupon must be com- 
pleted within the year in which the 
notice is given to become effective 
from the year in which notice is 
given. (Para 41) 


The amendment of the proviso to 
S. 126 (1) shows that the liability to 
pay any tax or increase of tax can go 
beyond the currency of the year in 
which a notice is given under sub- 
s. (2) of S. 126 of the Act. Therefore, 
even if the notice is given during the 
currency of a financial year but the 


*(Decided Full Bench on Order of 
oe by Chawla J., D/- 
, 5-3-1976). 


DvV/DV/B455/78/GDR - 








arises, the Court within the. 


-owner, lessee’ 
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amendment in fact after investigation 
is completed later on after the expiry 
of the financial year, the amended 
list would still have the effect retro- 
spectively for the financial year dur- 
ing which the notice of increase was 
given and the liability for the pro- 
perty taxes according to the amended 
list will accrue in the year in which 
the notice of the proposal was issued 
by the Commissioner. (1963) 65 Pun 
LR 549, Distinguished. (Para 37) 

(B) Delhi Municipal Corporation Act 
(66 of 1957), S. 127 — Rateable value 
stated in assessment list of previous 
year — “Adoption of for following 


year” — Procedure — Individual no- 


tice need not be given. 

Section 127 gives a discretion to the 
Commissioner’ to prepare for the whole 
or any part of Delhi a new assess- 
ment list. If a new assessment list is 
to be prepared, the procedure for it is 
in relation to lands and buildings 
which are being assessed for the first 
time or where the rateable value of 
any land or building is sought to be 
increased, apart from public notice, an 
individual written notice thereof to the 
owner, lessee or the occupier is requir- 
ed to be given. Similarly, if instead 
of preparing a new assessment list, the 
Commissioner seeks to adopt the rate- 
able values stated in the assessment 
list of any year for the following year 
by increasing the rateable value given 
thereof, the Commissioner is required 
to give a public notice and an indivi- 
dual notice but if the-old rateable va- 
lue of the previous year is being 
adopted for any following year, no in- 
dividual notice need be given for the 
simple reason that there has to be no 
change but at the same time only pub- 
lic notice -must be given as the 
or the occupier may 
show that old rateable value need not 
be adopted due to change of ‘circum- 
stances for that year. Under Sec 127, 
the public notice contemplated is the 
same which is given under S. 124. 

(Paras 54, 57) 


Held that the contention that the 
revision of assessment list for the 
year 1964-65 with effect from 20th 
Dec., 1964 having been made on 16-11- 
1967, being nof available for the sub- 
sequent: years, namely, 1965-66 to 
1967-68 had no merit.. The rateable 
values contained in the assessment 
list for the year 1964-65 stood adopted 
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for the subsequent years. After issue 
of public notice and in view of bye- 
law No. 9, the petitioner society con- 
tinued to pay the property taxes at 
the old rateable value and it was only 
when the notice for increase in rate- 
able value with effect from 20th Dec., 
1964 stood finally adjudicated upon on 
16-11-1967 that the demand was rais- 
ed for the subsequent years on the 
same basis. While adopting the as- 
sessment list of any. previous year for 
any year, it was not. necessary that 
the assessment list for the previous 
year must have become final in the 
sense that the proceedings for increas- 
ing the rateable value in the previous 
year must also come to an end and 
failing which the rateable value for 
the previous year could not be -adopt- 
ed for the following year. All that 
S. 127 contemplated was that for any 
year the rateable value contained in 
the list for the previous year may be 
adopted. It was rateable value as con- 
tained in the assessment list for the 
year 1964-65 which was adopted for 
the following years. AIR 1976 SC 1398 
‘Distinguished. (Para .58) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1398:1976 Tax LR 1720 
l 59 
(1963) 65 Pun LR 549 38 
S. N. Chopra, Sr. Advocate with 
R. K. Joshi and: S. M. Grover,- for 
Petitioner; S. L. Bhatia, Sr. Advocate, 
‘with P.. K. Seth, for- Respondent. 
--YOGESHWAR DAYAL, J.:— . This 
writ petition under Arts, 226/227 of 
the Constitution has been placed be- 
fore the Full Bench in view of the 
order of reference dated March 5, 
1976 passed by Chawla, J. 


2. It is. necessary to state the facts 
as alleged by the petitioner and the 
reply filed on behalf of the respon- 
dent-Corporation. 


3. The petitioner is ‘Lok Kalyan 
Samiti? a Society registered under the 
Societies Registration Act, 1860, and is 
a- charitable institution. 

4. The respondent is the Municipal 
Corporation of Delhi, . 

5. The petitioner society owns a 
building known as Lok Kalyan. Bha- 
wan, 11-A Rouse Avenue, New Delhi 
The rateable value of the said -build- 
ing was assessed at Rs. 540/-. 

6. By a communication dated Nov. 
15, 1961, sent by the respondent to 
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the petitioner, the latter was exempts 
ed from payment of general tax ing 
respect of the said building under subs 
s. (4) (a) of 5. 115 of the Delhi Munici- 
pal Corporation Act, 195% In view of 
the said communication, though tha 
rateable value had been fixed = af 
Rs. 540/- the petitioner was charged 
property taxes other than the general 
tax in respect of the said building. 


7.. It was alleged by the petitioner 
that by a notice dated March 30, 1965 
purporting to have been issued under 
S. 126 of the Delhi Municipal Corpo- 
tation Act, 1957 (hereinafter referred 
to as “the Act”) the respondent Cor- 
poration informed the petitioner that 
it proposed to enhance the rateable 
value of the said building with ef- 
fect from Dec. 20, 1964 on the ground 
of “New Construction” from the then 
existing rateable value of Rs. 540/- to 
a rateable value of Rs. 5,43,960/-. By 
the same notice, the petitioner was 


‘asked to submit its objections in relax 


tion to the proposed enhancement of 
the rateable value by April 30, 1965. 


8. Objections to the proposed en- 
hancement were duly filed by the. peti: 
tioner society with the respondenta 
Corporation on April 24, 1965, 


9. It was then alleged that nothing 
further was heard in this behalf from 
the respondent-Corporation until the 
end of July, 1967 when by a letter 
addressed by the Deputy Assessor and 
Collector .(NW) of the respondent-Cor- 
poration to the General Secretary of 
the petitioner-society,. the General 
Secretary was asked to call on the 
Deputy Assessor and Collector at his 
office on Aug. 5, 1967 for finalisation 
of the objections, It was also averred 
that meanwhile the respondent-Corpo- 
ration had continued to assess the said 
building in respect of the property 
taxes on the basis of earlier rateable 
value of Rs. 540/- per month for the 
assessment years 1965-66, 1966-67 and 
1967-68. es 


10. It was then averred that con- 
sequent upon the discussion of the 
General Secretary with the Deputy 
Assessor and Collector, the respondent- 
Corporation vide its order dated Nov. 
16, 1967 addressed to .the petitioner 
fixed the rateable value of the said 
building at Rs. 1,45,250/- (not exempt- 
ed) and Rs. 53,030/- (exempted) with 
effect from Dec, 20, 1964, 


- 
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11. Notice under S. 126 of the Act 
dated March 30, 1965 was ‘filed with 
the petition as Annexure “A” and an 
order purporting to have been signed 
by the Inspection | Officer, “Deputy As- 
sistant Collector” dated 
reading as under, was filed as Annex- 
ure ‘B’, which is as under:— 


“DELHI MUNICIPAL CORPORA- ` 
TAX ASSESSING AND 


- TION: 
COLLECTION DEPARTMENT: 


City South 


Area/Locality I. P, Estate House No. 
11-A, Rouse Avenue 

Objection No: 
After making necessary investigation, 
the taxable income for a year is 
Rs. 1,45,250/- as non-exempted and 


Rs. 53,030/- as exempted is fixed final- 


ly from the date 20-12-64, and from 
the same date the tax-assessing table 
has been amended finally accordingly. 
16.11. 
Inspection Officer 
Deputy Assistant Collector 
12. It was then alleged that being 
aggrieved by the said order viz, An- 
nexure ‘B’, the. petitioner-Society pre- 
ferred an appeal before the District 


Judge, Delhi, The said appeal is pend-. 


ing in the court of Shri O. N. Vohra, 
Additional District Judge, Dethi. 


13. In the meanwhile, the respon- 
dent-Corporation issued a revised bill 
dated Feb. 7, 1968 for payment of 
Rs, 81,343.05 alleged to be tax due 
from the petitioner to the respondent- 
Corporation in relation to years 1964- 
65, 1965-66, 1966-67 and 1967-68. Copy 


of the revised bill was filed with the. 


petition as Annexure ‘C. 


14, In the writ petition, the peti- 
tioner, however, challenged the order 
dated Nov, 16, 1967 (Annexure ‘B’) 
allegedly of the Deputy Assessor and 
Collector (NW) of the respondent- 
Corporation and also prayed for re- 
straining the  respondent-Corporation 
from giving effect to the aforesaid re- 
vised bill for Rs. 81,343.05. 

15. On behalf: of the Municipal 
Corporation of Delhi, a return by way’ 
of affidavit of Shri Gobind Lal Banga, 
Deputy Assessor and Conector, was 
filed. 

-16. On merits, it was denied that 
the . whole property is occupied . and 
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used by the petitioner-Society for 
charitable purposes or that the pro- 
perty is not liable to be assessed to 
general tax. It was also submitted that 
the Corporation is not assessing any 
portion of the property to tax which 
is used for charitable purposes. Under 
S. 115 (4) (a) of the Act, only those 
portions of the building are exempted 
from general tax which are occupied 
and used by the Society for charit- 
able purposes.. The portion of the 
building which was. erected in the 
year 1961 was exempted from general: 
tax because the Corporation was given 
to understand that the portion was 
used by the Society for charitable 
purposes. Subsequent additions were 
made in the property and these por- 
tions are not being used by the So- 
ciety for charitable purposes. On the 
other hand, the Society has let out and 
is realising rents from .the extensions 
or in the alternative, ‘if any portion 
is not let out, it is not required for 
purposes of the. Society and it can be 
let out and monthly rental value of 
such portion comes to Rs, 14,147.26”, 


17. It was further stated that the 
Office Secretary of the petitioner-So- 
ciety. had been given two opportunities 
to bring ` documentary evidence. Ac- 
cording to the site inspection by the 
Deputy Assessor and Collector, Shri 
Banga himself, the first, the second 
and the third floors of the property 
were noticed as actually. let out and 
in occupation of tenants who were 
paying rent at the rate of Rs. 9,888/- 
per mensem for the first floor, Rupees 


2,521.26 per month for the second 
floor and Rs. 1,740/- per month for 
the third floor, 


18. The total rent as admitted by 
the Assessée’s Office Secretary before 
Shri Banga also amounted to Rupees 
14,149.26 per month. This amount in- 
eluded charges of maintenance of elec- 
tric lift and water pump and the as- 
sessee was given relief of Rs. 700/- 
per month on account towards depre- 
ciation of the lift, and the salary of 
the ‘Chowkidar’. As such the rateable 
value was assessed’ at the net rent of 
all the three floors amounting to 
Rs. 13;449/- per month. 


-19. It was also stated that on the 
ground floor of the building, the peti- 
tioner-Society was running a hospital 
and clinic. and its office. The total area 
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‘ of the ground floor is about 4800 sq. ft. 
and because it is used purely for 
charitable purposes according to the 
documents submitted by the petitioner, 
the rental was fixed on comparison 
basis at Rs. 4,860/- per month plus 
Rs. 50/- per month for the extension 
shed used for the purpose of the So- 
ciety. As such, the rateable value on 
the said basis was calculated. at Rupees 
1,45,250/- per year in respect of the 
portion liable to tax and. Rs. 53,030/- 
per annum in respect of the portion 
exempted fram tax. 
20. This decision of the Corporation 
was conveyed to Shr: Anil Basu, - the 
Office Secretary of the petitioner-So- 
ciety and he signed acknowledgment 
of the said intimation as well as the 
acceptance of the value on Nov. 16, 
1967. 2S 

21. It was further submitted in the 
affidavit of Shri Banga that demands 
were originally made for the years 
1964-65, 1965-66 and 1966-67 at the old 
rateable value in accordance with bye- 
law No. 5 of the Delhi Municipal Cor- 
poration (Assessment List), Bye-Laws, 
1959 (hereinafter referred to as “the 
Bye-Laws”) pending . decision .of — the 
objections against the proposed en- 
hancement in the rateable value of the 
property and after the decision a bill 
for the balance was sent for the pe- 
riod Dec. 20, 1964 to.March 31, 1968 
at the rate, of enhanced rateable value., 


22. It was also submitted that for 
enhancing the rateable value in res- 
pect of the year 1964-65, a notice un- 
der S. 126 of the Act, as amended by 
Act No. XLII of 1961, was served on 
the Office Secretary of the petitioner 
Society on March 31, 1964 and no fresh 
notice was necessary under the law 
for increasing the rateable value for 
tax in respect of the years 1965-66 and 
1966-67 inasmuch as proceedings for 
enhancement were pending during the 
said years on the basis of the notice 
issued on March 30, 1965 for enhance- 
ment and assessment of rateable va- 
lue in respect of the year. 1964-65 
. with effect from Dec. 20, 1964, 


23. Before the matter came up for 
hearing. before the Full Bench, the 
petitioner-Society filed C. M., 1124/76 
under O. 6, R. 17 and S. 151 of the 
Civil P. C. for amendment of the writ 
-petition. S oat a N 
24. By, this application, the ` peti- 


tioner’ society: sought. leave to amend. 


A, I, B.. 


the writ petition. by adding a prayer: 
clause seeking direction for quashing 
bye-law No. 9 of the Bye-laws men- 
tioned above. 


25. The Full Bench, by order dated. 
Oct. 25, 1977 allowed C. M. 1124/76 
and directed the filing of the amend- 
ed writ petition by Oct. 26, 1977, 

26. Though numerous grounds were 
taken in the writ petition for impugn- 
ing the order dated Nov. 16, 1967 (An- 
nexure ‘B’): and the revised bill ‘for 
Rs. 81,343.05. (Annexure ‘C’) but during 
arguments, Mr. S. N. Chopra, learned 
counsel for the petitioner, formulated 
his submissions as under:— | 

(i) that the amendment of the as- 
sessment list for the year 1964-65 was 
made on 16-11-1967. It ought to have 
been made within the year by 3ist 
March, 1965; 

(ii) that. the revision of assessment 
list for the year 1964-65 with effect | 
from . 20th Dec, 1964, as made on 
16-11-1967, was not available for the 
subsequent. - years, namely, 1965-66, 
1966-67 and 1967-68. It was further 
submitted that for the year 1965-66, 
there ought to have been a final assess- 
ment list as on 31st March, 1965 as 
required by Ss: 124, 126 and 127 of 
the Act and similarly for the subse- 
quent years ‘and 


(iti) that there ought to have been 
individual notices for revising the as- 
sessments for the ‘years 1965-66, 1966- 
67 and 1967-68 as contemplated by 
S. 127 of the Act and, in any case, 
even if the rateable value for any 
year is to be- adopted by reference to 
assessment list for-the previous year, 
individual notice/notices ought to have 
been given to the persons affected and 
no such individual notice was given. 


27. Mr. Sardari Lal Bhatia, learned 


counsel for the Corporation, however, 


submitted that for amending the as- 
sessment list for the year 1964-65, all 
that was necessary was to serve a no- 
tice of the proposed increase and the 
grounds on which it is based, within 
the year, though the amendment of 
the assessment list- may be finalised 
later, in- view of the amendment pro- 
viso to S. 126. (1) of the Act. a 

28. Regarding the second and tha. 
third submissions: of the learned coun- 
sel for the petitioner, learned counsel 
for the 'respondent-Corporation ` submit- 
ted` that- this -is not how- any: ground 
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tion the grounds taken were:— | 
“(a) The amendment of the assess- 
ment list for the year 1964-65 having 
been made/ordered on Nov. 16, 1967 
even assuming . that the amendment 
was valid for the assessment year 
1964-65, the adoption of the said am- 
endment for the years. 1965-66, 1966- 


67 and 1967-68 would not be legally. 


permissible, and is ultra vires the pro- 
visions of the Delhi Municipal Corpo- 
ration Act, 1957 in the absence of a 
notice of enhancement to the peti- 
tioner under S. 124 (3) read = Sec- 
tion 127 of the Act, 


(b) The respondent: failed to give no- 
tice of enhancement to the petitioner 
under S, 124 (3) read with S. 127 of 
the Act for the assessment years 1965- 
66, 1966-67 and 1987-68, 


(c) The respondent once having de- 
manded property tax from the peti- 
tioner-Society in respect of the said 
building for the year 1965-66, 1966-67 
and 1967-68 on the basis of the un- 
amended rateable value of Rs. 540/- 
per month and the petitioner having 
paid the aforesaid demands, the res- 
pondent is now estopped from claiming 
property tax on the purportedly am- 
ended/enhanced rateable value. 


(d) The respondent erred in not giv- 
ing notice under S. 126 of the Delhi 
Municipal Corporation Act, 1957 for 
the amendment of the assessment list 
for the years 1965-66, 1966-67 and 
1967-68.” 


29. Elaborating the objection fur- 
ther, it was submitted that in the 
writ petition, the adoption of the am- 
ended list for the year 1964-65 was 
assumed as an existing fact and it was 
only its adpotion in the absence of no- 
tice of enhancement under $. 124 (3) 
read with S. 127 of the Act that was 
disputed. It was submitted that in 
law if the assessment list of a previ- 
ous year was being simply adopted 
without alteration, no individual notice 
was required and in fact since in the 
present case the revised assessment 
list for the year 1964-65 without alte- 
ration was being adopted for the . as- 
sessment years - 1965-66, 1966-67 and 
1967-68 no individual notices were 
necessary as merely the old assessment 
list was. being adopted without alter- 


ation. . H. was. submitted that no ob- 
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has been taken in the writ petition. It” 
was submitted that. in the writ peti- 


jection has. been taken in the writ pe- - 
tition that even the public notice for 
the assessment years 1965-66, 1966-67 
and 1967-68 had not been given. 


38. For the satisfaction of the Court, 
the learned counsel referred to the 
public notices issued for the said as- 
sessment years which were filed * along 
with the affidavit of Shri Vasu Dev, 
Head. Clerk, Taxes, Assessment and 
Collection, “Headquartérs Department, 
Municipal Corporation of Delhi. For 
facility of reference, one of the pub- 
lic notices issued for the year 1965-66 
is being reproduced hereunder: 


` “MUNICIPAL CORPORATION OF 
DELHI 


PUBLIC NOTICE 
ASSESSMENT LIST 1965-66, 


Public Notice is hereby given that 
the Assessment List for the. year 1965- 
66 of all-lands and buildings in Dethi, 
has -been prepared in pursuance of 
S. 124 of the Delhi Municipal Corpo- 
ration Act, 1957 (66 of 1957) and the 
bye-laws made thereunder, For the 
convenience of the public, volumes of 
the list pertaining the areas within the 
different zones have been kept in the 
respective zonal offices for inspection 
of the persons concerned. Every per- 
son claiming to be the owner, lessee 
or occupier of any land or building in- 
cluded in the list and any authorised 
agent of such person shall be at l- 
berty to inspect the list and take ex- 
tracts therefrom free of charge during 


- office hours. ' 


It is further notified that the Com- 
missioner, or other officers under the 
powers delegated by the Commis- 
sioner, will- proceed to consider the 
rateable values of lands and buildings 
or other matter entered in the assess- 
ment list from the 6th Feb., 1965. Any 
objection to the rateable value or 
other matter as. entered in the assess- 
ment list must be made in writing to 
the Zonal Assistant Commissioner con- 
cerned at his office during office hours 
on or before the 5th Feb. 1965 and 
must contain a statement saying in 
what respect the rateable value or 
other matter is disputed. 


Sd/-. BHAGWAN SINGH 
COMMISSIONER 
MUNICIPAL CORPORATION OF. 
DELHI 
Dated 29th Dec., 1964 


, Town Hall, Delhi; . 
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The following instructions as regards 
sending an objection should also be 
noted:— 

l. Any amendments made in the pre- 
vious assessment list under the. provi- 
sions of S. 126 of the Delhi Municipal 


Corporation Act, will be carried for= © 
' the petitioner and this order of revis- 
- ing the assessment 


ward, wherever necessary, in the as- 
sessment list for the year 1965-66. 

2. It is necessary. for the person 
making the objection to obtain an 
acknowledgment from the . receipt 
clerk at the Mumicipal Office for” the 
delivery of such objection within the 
prescribed period. 

:3.- The Corporation will not be res- 
ponsible for the loss or delay in tran- 
' git of any objection made by post, it 


would be advisable to send such ob-. 


jection by Registered Post A. D. 

4, The letter of. objection must not 
contain any other. matter not related to 
me objection. 

' 5, Separate eio must be made 


regarding each separate property. 


‘8. Along with the letter of objec 


tion, following details must accompany: 


(i) Names of the tenants or occupi- 
ers floor by floor, details of accommo- 
dation with each tenant or occupier, 
the. monthiy rent of such portion and 
details of other charges over and above 
the rents in respect of such portions. 

(ii) Details of accommodation and 
estimate of fair and reasonable rents 
with reasons justifying the same in 
respect of. portions occupied by. the 
owner or lying vacant or. for: which 
rents are not being charged. 

(iii) Details of any improvements, al- 
terations and additions made by ten- 
ants or occupiers at their own costs. 


Sd/- BHAGWAN SINGH 


-— COMMISSIONER, 
MUNICIPAL POROSIA PION PE 
DELHI.” | : 

31. Ce to~ the legal submis- 


sions made on behalf of the parties, it 
is necessary to clear certain factual 
position, .- l 
32. During the hearing, it was con- 
ceded by learned counsel for the peti- 
tioners that the notice D/- 30-3- 
1965 issued for ` amending the as- 
sessment list for the year 1964-65 had 
been served before the end of the as- 
sessment year 1964-65, the year being 
‘the financial year, namely, from Ist 
April to 3ist March of the following 
year. The revised assessment list for 


spection Officer of the office 


tice. of the proposed 


A. I. R. 


the year 1964-65 was finalised by a 
reasoned order dated Nov. 16, 1967 by 
the Deputy Assessor and Collector and 
the reasoned order itself was signed on. 
behalf of the petitioner by Shri Anil 
Basu on the same date. This order 
was passed after giving opportunity : to 


contains all the 
facts which have been stated in the 
affidavit of Shri Banga, Deputy Asses- 
sor and Collector.. 


33. It is unfortunate that the peti- 
tioner-Society did not choose. to file 
copy of the assessment order which is 
a. reasoned order passed by . the De- 
puty Assessor and Collector and in- 
stead chose to file Annexure ‘B’ as if 
that was the assessment. order. Annex- 
ure ‘B’ as filed by the petitioner is 
merely an intimation sent by the In- 
of the 
“Deputy Assistant Collector” intimat- 
ing that with effect from 20th Dec, 
1964 as to. what rateable” value. was 
and from the same date the assess- 
ment list has been finally amended. 
Such an intimation cannot be subject- 
matter of challenge. The challenge, if 
ss can be against the assessment 
order 


34. There was no averment in the 
writ petition that the .. assessment 
as finalised for the year 1964- 
65 was not in fact adopted for the 
subsequent years, The objection was 
only that the adoption of the amended 
assessment list for the year 1964-65 
could not be legally made for the sub- 
quent years in the absence of the no- 
enhancement wn- 
der S, 124 (3) read with S.. 127 of the 
Act. 

35. At this stage, it will be useful 
to refer to the relevant peas of 
the Act and the Bye-laws:— . 


- DELHI MUNICIPAL CORPORATION 
ACT: 

“124. (1) Save as otherwise provided 
in this Act, the Corporation shall cause 
an assessment, list of all lands and 
buildings in Delhi to be prepared in 
such form and manner and’ containing . 
such particulars with respect to each 
land and building as may. be prescrib- 
ed by the bye-laws. 7 

(2) When the assessment lst - has 
been prepared the Commissioner shall 
give public notice thereof and of the 
place where the Hist‘or a copy’ thereof 


may “be Inapected,, -And ‘every’ person 
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claiming to be the owner, lessee or oc- 


cupier of any land or building includ- 
ed in the list and any authorised agent 


of such person, shall be at liberty to 


inspect the list and to take extracts 
therefrom free of. charge. 

(3) The Commissioner shall, at the 
same time, give public notice ofa 
date, not less than one month there- 
after, when he will proceed to consi- 


der the rateable values of lands and 


buildings, entered in the assessment 
list, and in all cases in which any land 
or building is» for the first time assess- 
ed, or the rateable value of any land or 
building is increased, he shall.also give 
written notice thereof fo the owner or to 


any lessee or occupier of the land or 


building, 

(4) Any objection to a rateable value or 
any other matter as entered in the assess- 
ment list shall be made in writing to the 
Commissioner before the date fixed in the 
notice and shali stete in what respect the 
rateable value, or other matter is in dis- 
pute, and all objectiong so made shall be 
recorded in a register to’ be kept for the 


urpose 

(5) The objections shall be inquired in- 
to and investigated, and the persons mak- 
. ing them shall be allowed an opportunity 
of being heard either in person or by 
authorised agent, by the Commissioner or 
by any officer of the Corporation autho- 
riseq in this behalf by the Commissioner. 

(6) When all objections have been dis- 
posed of, and the revision of the rateable 
value has been completed, the assessment 
list shall be authenticated by the signa- 
ture .of the Commissioner or, as.the case 
may be, the officer authorised by him in 
this behalf, who shall certify that except 
in the cases, if any, in which amendments 
have been made ag shown therein no 
valid objection. has been made to the 
rateable values or any other matters en- 
tered in the said list. 


(7) The assessment list so authenticated 
‘shall be deposited im the office of the 
‘Corporation and shall be epen, free of 
charge during. office hours to all owners, 
lessees and occupiers of lands and build- 
ings comprised therein or the authorised 
agents of such persons, and a public notice 
that it is so open shall forthwith be pub- 
lished. 


125. Subject to aa srevattons 4 as may 


thereafter be made in the assessment list 


under S, 126 and to the result of any ap- 
peal made under the provisions of this 
Act, the entries in the assessment list au- 
thenticated and deposited as provided in 
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evidence :— 

(a) for the purpose of assessing any tax 
levied under this Act, of the rateable 
value of all lands and buildings to which 
such entries respectively relate,. 

126. (1) The Commissioner may, at any 
time, amend the assessment lst:— 

-{a) (b) (c) 

(d) by increasing or reducing for ad- 
equate reasons the amount of any rate- 
able value and of the panessmient Theres 
upon; or 

(e) G) AG) scagheutiesee niai 

Provided that no person shall bi rea~- 
son of any such amendment become lia- 
ble to pay any tax or increase of tax in 
respect of any period prior to the com- 
mencement of the year in which the 
notice. under sub-sec. (2) is given. 

(2) Before. making any amendment un- 
der sub-sec; (1) the Commissioner shall 
give to any person affected by the amend- 
ment, notice of not less than one month 
that he proposes to make the amendment 
and consider any objections. which may 
be made by: such - person. 


127. It shall be in the discretion of the 
Commissioner to prepare for the whole or 
any part of Delhi a new assessment list 
every year or to adopt the rateable value 
contained-in the list for any year, with 
such alterations as may in particular 
cases be deemed necessary, as the rate- 
able values for the year following, giving 
the same public notice as well ag indivi- 
dual notices, to persons affected by such 
alterations, of the rateable values as if a 
new assessment list had been prepared.” 


- Bye-Laws, 8, “(1) The Commissioner 
shall keep a register in which all objec- 
tions received under the provisions of 
sub-sec. (4) of S.. 124 as well as sub-sec. 
(2) of S. 126 shall be entered, This al 


Beet esct eg ee te sregetsetsenzeae 


. ter will show t 


(a) the name, or number of the land or 


‘building in respect of which objection is 


TECRIVEN 

(b) name of the person primarily liable 
far the payment of property taxes; 

(c) name of the objector; 

(d) the rateable value finally fixed after 
enquiry and. investigation of the objec- 
(e) the date from which the rateable 
value finally fixed is to come into force; 
and; 

_& such other details as the Commis- 
sioner may from time to time think fit. 

(CA E E ny Hea ore 

‘9. .(1) When any. amendment is pro- 
posed to be made under the provisions of 
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be made in the assessment list when the 
notice as required under the provisions of 
sub-sec, (2) of S, 126 is given to the per- 
son affected by the amendment, 


(2) Objections shall be inquired into 
and investigated by the Commissioner or 
any other: officer authorised by him. 

(3) The assessment list shall be finally 
amended in accordance with the decisions 
given by the Commissioner or by an offi- 
cer referred to in cl, (2) on the investiga~ 
tion and disposal of the objections, if any. 

(4) If no objection is received or if ob- 
jection ig not received within the. time 
limit, specified in this behalf in the 
notice, the assessment list shall be. finally 
amended by confirming the provisional 
amendment made in the assessment list. 

-(5) Property taxes on the basis of the 
amended Assessment List shall be due on 
the day on which the Amendment is for- 
mally made in the. Assessment List, - 

Provided that payment of taxes on the 
basis of the Assessment List, existing be- 
fore such amendment cannot be withheld 
on the ground that. some amendment is to 
- be made in the List under this bye-Law.” 
36. It will be noticed that proviso to 
S. 126 (1) before its amendment read as 
under; 


“Provided that no person shall by ream ` 


son of any such amendment become lia- 
ble to pay any tax or increase of tax in 
respect of any period prior to the Com- 
mencement of the year in which the 
amendment is made.” 


37. The proviso before its amendment 
suggested as if the person could become 
liable by reason of amendment of the 
assessment list only in the year during 


which the amendment was made, The 


given under sub-sec, (2) of S. 126 of the 
Act. Therefore, even if the notice is given 
g the currency of a financial year 
but the amendment in fact after investiga- 
tion is completed later on after the ex- 
piry of the financial year, the amended 
list would still have the effect retrospec- 





‘viso to S, 126 a) if one.takeg inte account 
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S. 126, such amendment will provisionally.. 


“ALR, ` 
* 


38. Mahajan, J. had. an occasion ‘to in- 
terpret the proviso to 8. 126 (1) of the 
Act in the unamended form in the case 
reported as Amolak Ram Khosla v, Muni- 
cipal Corporation of Delhi; (1963) 65 Pun 
LR 549. In view of the amendment of 
the aforesaid proviso, no help can be 
drawn from the decision - of the | learned 
Judge, 

39. It will be noticed from the opening 
words of S. 125 of the Act’ that the assess 
ment list prepared under S, 124 of the 
Act is subject to any alteration that may 
be made under S. 126 of the. Act and is 
also subject to the result of any appeel 
made under the provisions of the Act. It 


_cannot be the: scheme of the Act that 


though the assessment list prepared un- 
der S. 124 is subject to any appeal, the 
appeal must itself be decided within the! | 


year for which the amendment relates to. 


40, Before the Amending Act 42 of 
1961, in so far as it amended the proviso 
to s. 126 (1) of the Act, became law, the 
notes on cl 12 of the Delhi Municipal 
Corporation (Amendment) Bill, 1961 
(No. 49 of 1961) es introduced in the Lok 
Sabha on 23rd Aug, 1961 provided a- 
under :— Aa 
Ai - NOTES ON CLAUSESI. 

Clause 12: . 


‘At present, if an TEREE of the. 
assessment list ig not completed in the 
year in which the notice of the proposal 
to make the amendment has been issued 
by the Commissioner, the liability for the 
property taxes according to the amended 
list accrues only after the commencement 
of the year in which the amendment is 
made, There does not appear any reason- 
able justification as to why the liability to 
pay the property tax in such a case should 
not accrue in the year in which the notice 
of the proposal ig issued by the Commis= 
sioner. This is sought to be done by the 
amendment proposed in the proviso to 
S. 126- (1). The amendment proposed will 
not take the assessee by surprise or in 
genuine caseg cause any hardship to him 
as he has already been served with the 
notice of the proposal.” yo 


` 41, We are, therefore, of the considered 
view that it is not necessary that the pro-j. 
in pursuance of a notice for in- 

creasing the rateable. value and of- the 
assessment thereupon must. be. completed 
within the year in which the notice is 
given to become effective from the year| : 
in which notice is given and thus there 
is no merit in the first submission of ‘the 


' learned’ counsel for the petitioner-Society, 
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submissions made. on behalf of the learn- 


ed counsel for the petitioner, it requires: 


analysis of Ss, 124 to 127. of the Act. 

. 43. 8.124 (1) casts a duty. on the Cor- 
poration to prepare an assessment list of 
all lands and buildings in Delhi, Such 
assessment list. has to be in:such form and 
manner as prescribed by the Bye-lawa. 
When the assessment list has been pre- 
pared. under sub-sec, (1) of S. 124,; sub- 
sec, (2) thereof requires that a public 
notice about ita preparation and of the 
place where the list may be inspected 
shall be given and the owner, occupier or 
lessee shall be at liberty to inspect the 
list and to take extracts thereof. 

44, Under sub-sec, (3) of S. 124, the 
Commissioner has, also at the same time, 
to give a public notice of the date when -he 
will proceed to consider rateable values 
entered in the assessment list, and in ell 
cases in which the rateable value for any 
land or building ig being assessed for the 
first time or rateable value is sought to 
be increased, the oner is requir- 
ed to give a written notice thereof to the 
owner or to the lessee or the occupier of 
such land or building. After such public 
notice or individual notice, as the case may 
be, has been given, under sub-sec. (4) the 
objection to rateable valueg can be filed 
in writing to the Commissioner before the 
date fixed in the notice and the objec- 
tions have to state. in what respects the 
rateable value is disputed. 

- 45. Under sub-sec. (5), the objections 
so filed are required to be investigated 


and the person making the objections is” 


allowed an opportunity of being heard 


-either in person or by authorised agent, ` 


by the Commissioner or by any officer of 
the Corporation authorised by the Com- 
missioner in this behalf, 

~ 46. When all objections have been dis- 
posed of and the revision of the rateable 
value is completed, the assessment list is 
required to be. authenticated by the Com- 
missioner or by an Officer authorised by 
him, By this authentication the. Com- 


- missioner or the officer authorised by: him - 


in this behalf has to certify that. “except 
in the cases, if any, in which amendments 
_ have been made as shown therein no 
: valid objection has been made to. the 
‘rateable values or any other matters en- 
‘tered in the said list.” 
= 47, Before adverting to. sS.. 125, the 
i relevant provisions of S, 126 along with its 
proviso and the Bye-laws may: be noticed: 
48. It is clear from.the provisions, 
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42. Coming -to the`second and the third . 


sec, (2) thereof that a notice, of not less 
than one month is required to. be given 
before the. Commissioner .may propose to 
make amendment. It is also clear from 
bye-law No. 9°(1) that when an amend- 
ment is proposed to be.made in the assess- 
ment list under the provisions of S. 126,. 
such amendment will be provisionally 
made in the assessment list when the 
notice as required under sub-sec, (2) of 
S. 126 is given to the person affected by 
the amendment. Therefore, as soon as a 
notice ig given proposing enhancement, 
the assessment list, if one may say 
“stands provisionally amended” and ra- 
teable value is as stated therein with 
effect from the date proposed in the 
notice, 

49, Tt is also clear fram cl. (5) of bye~ 
law No. 9 that the property taxeg on the 
basis of amended list become due only 
when the amendment Is formally made 
in the assessment list as a result of in- 
vestigation of the notice issued under 
S. 126 (2) of the Act and so long as the 
assessment: list ig not formally amended, 
the person liable to pay property taxes 
has to continue to pay the said taxes on 
the basis of the unamended assessment 
list, It is for this reason that although 
notice of proposed enhancement of rate- 
eble value was issued to the petitioner but 
so long as that notice was under investiga- 
tion and the assessment list for the year 
1964-65 wag not finally amended, the peti- 
tioner-Society was merely called upon to ' 
pay the. property taxes according to the 
unamended list, 

50. Now the provisions of S. 125 of the 
Act may be examined for their effect, 


$1, The effect of S. 125 is that the 
assessment. list finalised and authenticated 
and deposited under sub-secs, (6) and (7) 
of S. 124 of the Act is subject to such 
alterations as may be’ made. under 
the provisions of 8. 126 and/or the result 
of any appeal. ‘under the provisions of 

52. Once the ‘list so authenticated un- 
der S, 124 (6) is, by virtue of S, 125, made 
subject to the provisions of S, 126, the 
assessment list for any year where it is 
subject to a notice under S, 126 is really 
finalised only after the investigation to 
the proposed enhancement has been com- 
pleted and finalised; authentication and 
deposit ‘of the list.under S. 124 (6) and 
(7) ig: subject. to such finalisation. - , 


53.. The scheme of Ss. 124, 125 and 126 


ot. read. with the. bye-laws is that the assess~ 
sS. 126. (1) -read with- its proviso and sub= 


ment has to be auly authenticated.by the 
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Commissioner or an officer on his behalf 
but this Hst is subject to the other pro- 
visions of the Act including S5. 126 and 
the Bye-laws and once a notice. has been 
issued under S, 126 (2) of the Act, the 
asseasment list though authenticated under 
S. 126 (6) is subject to the result of that 
notice and the assessment list as a result 
of the investigation under S. 126 automa- 
tically gets amended from the date of the 
“order or assessment passed as a result of 
notice under S, 126 (2) with effect from 


the date as found in the order of assess- ' 


ment and for the amount the - rateable 
value ig finally arrived at. 


127 of the Act, it 







cedure for it is in relation to lands and 
buildings which are being assessed for 
the first time or where the rateable. value 
of any land: or building -is sought to be 
creased; apart from- public notice, an 
individual written notice thereof to the 
owner, lessee or the occupier ig required 
to be given, This is so if the provisions of 
S, 127 are read with S. 124 (3) of the Act. 
Similarly, if instead of preparing a new 
e Commissioner seeks 


assessment list of any year for the follow- 
ing year by-increasing the rateable’ value 
‘Commissioner ig re- 


same time only public notice must be 
given as the owner, lessee or the occupier 
‘Imay show. that; old rateable value need 
not be adopted due to change of circum- 
stances for that year. 


55. What do we understand when it is 
said that the . Commissioner may adopt 
the rateable values contained in the list 
for any year for the year following? This 
really refers to adopting the. rateable 
values given in the- previous year in res- 
pect. of land or building, Once a notice 
under S.. 126 proposing an increase has 
already been given in respect of the land 
or building by virtue of bye-law No. 9, 
the assessment list in the year in which 
notice is. given automatically gets amend- 
ed and under S. 127 if is that rateable 
value which is ‘adopted for the following 
year, When the lca rom under S. 126(2) 
get finally = determined, the assessment 


Lok Kalyan Samiti v. Delhi Municipality (FB) 
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list getg amended with effect from the 
date as found in the assessment order and 
since the adoption of rateable value for - 
any year wag of the previous year in 
which the notice was given, as soon as, 
the assessment order for the previous 
year gets finalised, the demand is raised 
for the. year in which the rateable value 
of the previoug year was adopted for any 
year, on the basis of the finalisation of 
the assessment of the previous year, 


56. It is clear from the affidavit of 
Shri Vasu Dev, Head Clerk, Taxes, that 


.a public notice wag given for the assess- 


ment years 1965-66 to 1967-68. 


57. Mr, Chopra, learned counsel for 
the petitioner,- however, submitted that 
the said public notice was not under Sec- 
tion 127 of the Act, It will be noticed that 
under S. 127, the public notice contem- 
plated ig the same which is given under 
S. 124. In fact, Instruction No.-1in the pub- 
lic notice clearly gives notice of the fact 
that any amendment made in the previ- 
ous list under S. 126 of the Act will be 
carried. forward wherever necessary. 
Reading the provisions of bye-law No. 9 
with S. 126 of the Act, the previous 
assessment list had already undergone 


amendment and if the petitioner-Society 


thought it fit, it could object to the adop~ 
tion of the previous assessment list but 
they did-not avail of. the opportunity -to 
file any objection in spite. of the public 
notice. No other form of notice. under 
Section 127 is contemplated except ` the . 
one which is issued under 5. 124 or 
issued under S, 124 read with S. 126 of 
the Act.. The public notice which was 
issued was under S.. 124 read with S. 126 
of the Act. 


58. The submission of the learned 


‘counsel for the petitioner that the revi- 


gion of assessment list for the year 
1964-65 with effect from’ 20th Dec., 1964 
having been made on 16-11-1967, being 
not available for the subsequent years, 
namely, 1965-66 to 1967-68 has no merit. 
As noticed by us earlier, the rateable 


‘values contained in the assessment list 


for the year 1964-65 stood adopted for 
the subsequent years. After issue of 
public notice and in view of bye-law 
No, 9, the petitioner continued to pay 
the property ‘taxes at the old rateable 
value and it ig only when the notice for 
increase in rateable value with = effect 
from 20th Dec., 1964 stood ' finally - ad- 
judicated upon on 16-11-1967 that. the] - 
demand was raised for the subsequent 
years on the same basis, In fact, the de- 


1978 
mand raised is not on the basis of how 





it was not necessary that the 
list for the previous 


All that Section 127 contemplates is that 
for any year the rateable value contained 


59, Mr, Chopra, learned counsel for 
the petitioner-Society, referred ug to the 
decision of'the Supreme Court in Munici- 
pal Corporation of City of Hubli v. 
Subha Rao Hanumanthardo, AIR 1976 
SC 1398. This case is really more rele- 
vant for the first submission. In this 
case, the question was whether the 
amendment in the assessment list should 
be made during the currency of the year 
to which the amendment relates. On the 
scheme of the Bombay Municipal Bo- 
roughs Act (18 of 1925), the Supreme 
Court took the view-that thd amend- 
ment must be effected during the cur- 
rency of.the assessment year, The rele~ 


vant provisiong of Ss, 78 to 82 of the 


said Act did not contain a proviso simi- 
lar to the one that we find in S, 126(1) 


of the Delhi Municipal Corporation Act. . 


This decision of the Supreme Court is, 
therefore, of no assistance to the present 
case. 

60. In this view of the matter, there 
is also no merit in the. second and the 
third submissions of the ened counsel 
for the petitioner, 


61. There is thus no i in the 
order dated 18-11-1987 ee ‘B’) 
sent in pursuance of the assessment or- 


der. Nor is there a a in the 


revised bill Annexure ‘C’, . . 

.62. Nothing was urged about: the vires 
of the bye-lews during the hearing of 
the writ petition. The bye-laws 
framed under S, 124 of the Act and are; 
in no way, inconsistent with the provi- 
sions of the said section . S E a 
sions of:the Act, 
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63. At thig stage, we may also advert 
to a objection raised on 
behalf of the respondents that an appeal 
is already pending against the assess~ 
ment order and, therefore, this Court 
should dismiss thig petition on the 
ground of ‘alternative remedy being avail- 
able to the petitioner. It is true that 
since the appeal, is pending against the 
order of the Deputy Assessor & Collector 
dated 16th Nov., 1967, this Court will 
not be ordinarily inclined to entertain a 
writ petition challenging the same, 

64. As we have noticed earlier, the 
petitioner, for reasons best known to it, 
did not challenge the original assessment 
order but merely challenged the. intima- 
tion sent by the Inspection Officer of the 
office of the “Deputy Assistant Collec- 
tor’ and the writ petition against 
that would not be competent. 

65. The other part of the challenge 
wag to the revised bill. This challenge, 
again,’is also meaningless as it is the 
adoption of the assessment lists: for the ' 
years 1965-68 to 1967-68, which ought to 
have been challenged and was in fact 
argued, The prayer for restraining the 
Corporation from giving effect to the 
revised bill in substance involved the 


question of adoption of the, assessment 


lists for the years 1965-66 to 1967-68, An 
appeal wes competent against the order 
adopting the assessment list for the 
aforesaid years but nothing has been 
said in the petition. why it was net filed. 
Therefore, there is merit in the preli- 
minary objection and the petition ig He- 
ble fo be dismissed- also on the ground 


‘that the petitioner had failed to avail of 


the alternative remedy available to it 
under the Act and the petitioner having 
failed to avail of that opportunity is not 
entitled to approach this Court for exer- 
cise of its jurisdiction under Article 226 

of- the Constitution. 
66. For all these: reasons, the writ 
petition fails and is dismissed with costs. 
Petition dismissed. 
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copy of: electoral roll not produced ‘—~ 
Nomination paper, held, rightly re- 

The object of S. -33 (5) obviously is 
to enable the returning officer to 
check whether the person standing for 
_ election is qualified for the purpose. 

The electoral roll of the constituency 
for which the returning officer is mak- 
ing scrutiny would be with him, and 
it is not necessary for a candidate to 
produce the copy of the roll of that 
constituency. But where the candidate 
belongs to another constituency’ the 
returning officer would not have the 
roll of that other constituency with 
him and therefore, the provision con- 
tained in S. 33 (5) has been made: by 
the legislature to enable the returning 
officer to check that the candidate is 
qualified for standing for election. For 
that purpose the candidate is given 
the choice either to produce a copy of 
‘the electoral roll of that other consti- 


tuency, or of the relevant part 
thereof of a certified copy 
of the E aae entries in such 
roll before tbe returning officer 


at the time of the scrutiny, if he has 
not already. filed such copy with the 
nomination paper. When the certified 
copy of the electoral roll is not pro- 
duced, then there is non-compliance of 
the provisions of S. 33 (5) of the Act 
and the nomination paper is liable to 
be rejected by the Returning Officer. 
AIR 1966 SC 1626, ILR (1967) 17 Raj 
938, AIR 1969 SC 395, Rel on. 
. (Para 9) 
Anno: AIR Manual (3rd Edn.) Re- 
presentation of the People Act aie 
5. 33 N. 5. 


(B) Representation of the ‘People 
Act (43 of 1951), Ss. 86 and 87— Elec- 
tion petition — Evidence of petitioner 
and his . election agent — Apprecia- 
tion. | 


The evidence: of the petitioner and 
his election agent is partisan and has 
to be assessed with great caution. In- 
terest or partisanship is a strong ele- 
ment that weans one away wunconsci- 
ously from the truth. (Para he 

Anno: AIR Manual (8rd Edn.) © 
presentation of the People Act, Ss. "38 
and 87 N. 10. 

_(C) Evidence Act (1 of 1872), S: 114 
— Withholding of best evidence — 
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Best - Evidence: rule, which governs 
the production of evidence: in Courts, 
requires that - the best evidence of 
which the case: in its nature is suscep- 
tibie should always be presented. 
When better evidence is withheld it is 
only fair to presume that the peti- 
tioner had some motive for not pro- 
ducing it and that, if offered, his de- 
sign ‘would be frustrated. (Para 16) 

Anno: AIR Manual (8rd Edn.) Evi. 
Act, S 114 N. 57. 


(D) Representation ~ of the 
Act (43 of 1951), Ss. 33 (4) Proviso, 
and 36 (4) — Nomination paper — 
Requirement of giving particulars of 
electoral roll number — Substantial 
compliance essential. ) 


The provisions relating to. filling up 
of .nomination papers are not absolute 
and need not, therefore, be fulfilled 
exactly. Proviso to sub-sec. (4) of Sec- 
tion 33 is a pointer in that direction. 
The. filling up of the particulars of 
the electoral roll number could, there- 
fore, be complied with substantially. 
The: criterion of substantial compli- 
ance is for the establishment of the 
eligibility and identity. The power to 
allow amendments in the nomination 
papers can be exercised on the pre- . 
sentation of the nomination papers and 
can be exercised only in the matter 
of clerical error in regard to the 
names and numbers to be corrected in . 
order to bring them into conformity 
with the corresponding. entries in the 
electoral rolls, When the stage of scru- 
tiny comes, under S., 36 (4) only a 
technical defect which is not of a sub- | 
stantial character can be overlooked. 
The requirement to the filling up of 
the particulars of the electoral roll 
numbers is vital, as it is on their basis 
that: the eligibility and identity is 
established. Even if they are directory, 
the breach of them can be overlooked, 
provided there is a substantial com- 
pliance with the. rules. 
= (Paras 19 and 22) 

Where the electoral roll number, 
that is, the name of the constituency, 
the serial number of the part and the 
serial number’ of the entry of that 
part, on the, basis of which the peti- 
tioner claims that the candidate was 
qualified to be chosen to fill the seat 
is not given at. all in the nomination 
papers, then this defect is of a sub- 
stantial character. The fact -that the ` 


People 
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nomination was rejected. on: some. other 
ground -is of no consequence. If 


in truth there existed a defect ofa. 


substantial character in the matter of 
compliance of Sec. 33 of the Act, the 
nomination paper was liable to be. re- 
jected, and if it was so rejected, re- 
jection would be proper whatever 
may have been the reason given by 
the Returning Officer, AIR 1966 SC 
1626, AIR 1975 SC 1274, Rel. on. 

(Para 23) 


Anno: ATR Manual (3rd Edn.) Re- 
presentation of the People Act, S. 33 
N. 4 S. 36 N. 4. 


(E) Delimitation Act (76 of 1972), 
S. 10 (2) — Publication of orders of 
Delimitation Commission — Orders are 
final and cannot be called in question 
in any court, {Para 28) 

(F) Representation of the People 
Act (43 of 1951), S. 100 (1) (d) (iv) — 
Non-compliance of S. 11: of Delimita- 
tion Act (1972) — Cannot be a ground 
for declaring election to be void — 
Delimitation Act (1972), S. 11 


S. 100 (1) (d) (iv). empowers the High 
Court to set aside the election if it is 
of the opinion that the result of the 
election, in so far as it concerns the 
returned candidate has been material- 
ly affected by any non-compliance 
with the provisions of the Constitu- 
tion or of the Act or of any rules or 
orders made under the Act. Even if 
there is any non-compliance of the 
provisions of S. 11 of the Delimitation 
Act, 1972, the High Court while try- 
ing an election petition has no juris- 
diction to pronounce upon the non- 
compliance of S. 11. The election dis- 
pute is a statutory proceedings un- 
known to the common law. It is not 
an action at common law or in equity. 
The election can only be set aside and 
declared void on the grounds which 
have been mentioned in 8. 100 of the 
Act and not on any ground outside it. 

' (Para 29) 


Anno: AIR Manual (8rd Edn.) Re- 


presentation of the People Act (1951), - 


S. 100 N. 5. 


(G) Representation of the People 
Act (43 of 1951), Ss. 86 and 87—- Elec- 
tion petition — Pleading and proof. 

The petitioner cannot be allowed to 

go beyond his pleadings. Courts are 
to decide the case as set up “in the 
election petition. No amount of evl- 


dence can be looked upon .a plea. 
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which was never put forward. 
(Para 32) 

Anno: AIR Manual (3rd Edn.) . Re- 
presentation of the People Act (1951), 
Ss. 86 and 87 N. 10. 

(H) Representation of the People 
Act (43 of 1951), S. 100 (1) (d) (iv) — 
Violation of Representation of the 
People Act (1950) — Does not fall 
under S. 160 (1) (d) (iv). 


A violation purely of the Represen- 
tation of the People Act, 1950 is out- 
side the purview of 5. 100 (1) (d) (iv) 
of the Act as such an Electon Court 
which derives its jurisdiction from the 
Act is not entitled to look into the 
violation of 1950 Act. S. 23 (3) of 1950 
Act oniy assumes importance in the 
Election Court because of the provi- 
sions of S. 62 of the Act where the 
electorali roll has to be understood as 
the electoral roll that was in force on 
the last day for making the nomina- 
tions for elections. (Para 33) 

Anno: AIR Manual (3rd Edn.) Re- 


` presentation of the People Act (1951), 


S. 100 N. 6. 

(D Representation of the . People 
Act (43 of 1951), S. 25 — List of poll- 
ing stations —- Power to correct print- 


ing and clerical mistakes. 
S. 25 of the Act which makes pro- 
vision for providing the polling sta- 


tions in the constituency, does not lay 
down any limitation of time for pub- 
lishing a list showing the polling sta- 
tions, It does not contain any prohibi- 
tion of making any amendments or 
corrigendums in the list so published 
or any restriction of time to make am- 
endments. Power conferred on the 
District Election Officer is exercisable 
from time to time, unless a different 
intention appears, as and when an 
occasion arises. In the absence of a 
prohibition of law, the power inheres 
in the District Election Officer to cor- 
rect clerical mistakes or printing 
errors by issuing and publishing corri- 
gendums to the list of polling stations 
of any constituency. The Handbook 
also notices the power to correct 
printing and clerical mistakes, if any, 


‘after publication -of the list of polling 


stations. The power is exercisable also 
by virtue of S. 14 of the General 
Clauses Act, 1897. (Para 34) 

Anno: AIR Manual (8rd Edn.) Re- 
presentation of sal ae eE aie 
S.. 25 NL... i 5 
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(J) Representation of the People Act 
(43 of 1951), S. 100 (1) (d) — Ground 
for declaring election to be void under 
— Proof required, 


An election is not to be declared 
void under S. 100 (1) (d) of the Act 
unless there is proof that the result of 
the election, so far as it concerns the 
respondent was materially affected. 
The correlation between the improper 
reception or refusal of the votes and 
securing by the returned candidate has 
to be established. (Para 37) 


Anno: AIR Manual (3rd Edn.) Re- 
presentation of the AER Act (1951), 
S. 100 N. 5, 


Cases Referred: Chronological Paras 
AIR 1975 SC 1274 | 23 
AIR 1969 SC 395 © . 11 
' ILR (1967) 17 :Raj 988 =. 10 
AIR 1966 SC 1626 "9, 23 
AIR 1966 Punj 33:1966 DEC 28 17, 
l 20 
AIR 1962 SC 1248 17, 21 
AIR 1960 Pat 371 17 
ATR 1960 Punj 526: 22 Ele. LR. 242 
o, 17, 21 


R. p. Bansal with A. C. Shubh, for 
Petitioner; D. D. Chawla, Sr. Advocate 
with C. L. Choudhary, for Respon- 
dent. 


ORDER:— The deiin petition “un- 
der S. 81 of the Representation of thè 
People Act, 1951 calls in question the 
election of Shri Ved Prakash to the 
Metropolitan Council for Delhi from 
Constituency’ No. 33, — Rohtas Nagar 
and is based on two broad facts. The 
first is the improper rejection of © the 
nomination papers of Shri Devinder 
Kumar and the second is the illegal 
inclusion and exclusion’ of certain 
areas from constituency No. 33: after 
the publication of order No. 40 dated 
April 28, °1975 issued under S, 10 (1) 
read with S. 2 of the . Delimitation 
Act, 1972. — i 


2. The total number of seats in the 
Metropolitan Council for Delhi as pro- 
vided in S. 3 of the Delhi Administra- 
tion Act, 1966 to be filled by persons 
chosen by direct election from terri- 
torial constituencies is 56. By virtue .of 
S8. 9.of the said Act, the . provisions 
contained in Parts TI to XI of the 
Representation of the People Act, 1951 


{hereinafter referred to as. the = Act) 
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and of any rules. and orders made 
thereunder, for the time being in 


force, have been made applicable to 
the election of the members of the 
Metropolitan Council of Delhi (herein- 
after referred to as the Metropolitan 
Council), S. 10 of the said Act pro- 
vides that the Metropolitan Council, 
unless sooner dissolved, shall continue 
for five years, from the date appoint- 
ed for its first meeting and no longer, 
and the expiration of the said period 
of five years shall operate as a disso- 
lution of the Metropolitan Council. 
The last election of members to the 
Metropolitan Council took . place in 
1972 for the term of 5 years and the 
same expired in 1977 which necessi- 
tated the elections for 56 members to 
the Metropolitan Council from ‘56 ter- 
ritorial constituencies. The election 


programme as notified by the Election ‘ 


Commission was as -under 


Last date of filing the n= 8 `. 
_ 18-5-1979 


mination papers 
Date -of scrutiny of nomi- 
nation papers ` 19-5-1977 
Last date of withdrawal 21-5-1977 
Date -of Polling 12-6-1977 
Date of counting 14-6-1977 
3. Sbri.Ashok Kumar, . Sub-Divi-. 
sional Magistrate, Shahdara — was ap- 


pointed as the Returning Officer in 
respect of constituency No. 33, the 


constituency in dispute. Twelve candi- 


dates filed their .` nomination 
before the Returning Officer. 


papers 


der Kumar were rejected. Eight can- 
didates later withdrew their. nomina- 
tions or candidature. Cansequently 
there remained in election contest, 
three. candidates, namely Shri Bharat 
Bhushan, petitioner herein, Shri Ved 
Prakash, respondent herein . and one 
Shri Joginder Nath. Polling took place 
on 12-6-1977. Counting took place on 
14-6-1977. As a result of. the, counting, 
the Returning Officer declared the 
respondent as having been elected. 
The .votes secured by the respondent 
were 238,963. The votes secured by the 
petitioner were 22,975. The votes se- 
cured by Shri Joginder Nath were 
1978. The, petitioner thus lost to the 


respondent ‘by a margin ` of 988 votes. 


t 


4, It-is pleaded in the Election Pe- 
tition that Shri Devinder.. Kumar who 
= qualified to be chosen to fill a 

t in the Metropolitan Council, filed 


Two . 
nomination papers filed by Shri Devin- - 


1978 


his nomination papers before the Re- 
turning Officer; that he was voter at 
serial No, 1021 Part 416-C pertaining 
to the relevant East Delhi Parliamen- 
tary Constituency Electoral oll . and 
that without verifying 
in spite of Shri Devinder Kumar and 
his agent stating this fact to the Re- 
turning Officer, the nomination papers 
were improperly rejected by the Re- 
turning Officer without giving even 
an opportunity to the said candidate 
to substantiate this fact. The election 
of the respondent is averred as liable 


to be vitiated and held void on the’ 


ground enumerated in S. 100 (1) (c) of 
the Act. The illegal inclusion and ex- 
clusion of certain areas is based on 
. these facts alleged in the Election Pe- 
tition. The Metropolitan Council Con- 
stituency in question is No. 33 Rohtas 
Nagar. The delimitation of constituen- 
cies was carried out from time to time 
and it was completed on April 28, 
1975 as contained in Delimitation 
Order No. 40 issued under S&S. 10 (1) 
read with S. 9 (2) of the Delimitation 
Act, 1972. Mandoli village in the Union 


Territory of Delhi was not included in 


the said delimitation order in consti- 
tuency No. 33, but was included in 
another constituency namely, 34 
Ghonda Metropolitan Council Consti- 
tuency. It is averred that unauthoris- 
edly and illegally this village Mandoli 
has been included in constituency No. 
83 thus including 22 polling stations 
of Nand Nagri and Mandoli having 
more than 19 thousand votes. Simi- 
larly polling station No. 15 (though 
mentioned as polling station No. 55 in 
the Election Petition). Jagjiwan Nagar, 
Gali Nos. 1 to 9 which contains 1287 
votes and 392 voters belonging to 
Jyoti Nagar Colony, Loni Road, in 
polling station No. 26 are stated to 
have been illegally excluded from con- 
stituency No. 33, in non-compliance: or 
in contravention of the provisions of 


the Constitution, the Act, the Repre- 


sentation of the People Act, 1950 and 
the rules made thereunder. It is also 
pleaded that by this inclusion and ex- 
clusion the ‘electoral roll which relat- 
ed to constituency No. 33 stood dis- 
turbed and that had the wrongful re- 
ception of unauthorised and void 
votes not taken place and -had the 
refusal of eligible. voters not taken 
place, the petitioner would have suc- 
ceeded in the election in question. The 


this fact and- 
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election of the respondent is alleged to 
be void under Ss, 100 (1) (d) (iii) and 
100 (1) (d) (iv) of the- Act. 


5. The defence of the respondent 
in the written statement is that in the 
nomination papers filed by Shri Devin- 
der Kumar it was stated that his name 
was entered at serial No. 956 in Part 
No. 329 of the electoral roll for 
Chandni Chowk Parliamentary Consti-_ 
tuency; that he was required under 
S. 33 (5) of the Act to produce at the 
time of scrutiny a copy of the electo- 
ral roll of the constituency in which 
he was an elector or the relevant part 
thereof or a certified copy of the rele- 
vant entries in such roll, unless it had 
been filed along with the nomination 
papers; that he had not filed the re- 
quisite copy along with the nomination 
papers; that he was absent when ‘the 
scrutiny of nomination papers took 
place on May 19, 1977 and did not pro- 
duce the requisite copy and that the 
Returning Officer rightly rejected the 
nomination papers under the manda- 
tory provisions of S. 36 (2) (b) of the 
Act, The respondent has also contro- 
verted the petitioner’s allegations 
about the presence of Shri Devinder 
Kumar or any representation to the 
Returning Officer. It is further plead- 
ed that the Delimitation Order No, 40 
was published in the Delhi Gazette 
Extraordinary of April 28, 1975; that 
there occurred an inadvertent slip in 
the description of “No. 33 Rohtas 
Nagar” and “No. 34 Ghonda”. Metro- 
politan Constituency in table B of the 
Delimitation. Commission Order No. 40 
of .28-4-1975 and that the Election 
Commissioner in exercise of the 
powers conferred by S. 11 of the Deli- 
mitation Act, 1972 made the correction 
in the said order by deleting the 
word “Mandoli” against *34~Ghonda” 


‘and inserting the words “and Mandoli 


village” against “33-Rohtas Nagar’. It 
is averred that village Mandoli was 
part of No. 33-Rohtas Nagar Constitu- 
ency and the voters of 22 polling sta- 
tions of Nand Nagri and Mandoli 
rightly. exercised their right in consti- 
tuency No. 33. It is denied that poll- 
ing stations Nos. 55 and 26 were ever 
forming part of constituency No. 33. 


6. The issues arising out of- the 
pleadings ‘of the parties were framed 
by me on 19-10-1977 and I set down 
the Election Petition for day to day 
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trial. oe a ae rane 
following issues: 

. L Whether the nominatos Sener of 
Shri - Devinder Kumar was improperly 
rejected by the Returning Officer? If 
s0, to what effect? ' OPP. 

2. Whether the inclusion of the vil- 
lage Nand Nagri and village Mandoli 


or exclusion of polling stations 15 and. 


26 in the constituency in question was 
“illegal after the completion of the 
constituencies as contained in Delimi- 
tation Order No. 40 issued under Sec- 
tion 19 (1) read with S. 9 (2) of the 
Delimitation Act, 1972? O. P. P, 


3. Whether the list of voters for a 
constituency is final and not open. to 
objection? O. P. R. 


4. If issue No. 2 is held in favour of 
the petitioner and issue No. 3 against 
the respondent whether the result of 
the election in so far as it concerns 
the respondent, has been materially 
affected by the improper reception or 
exclusion of votes? O. P. P. 


5. Relief. 
Note:. Under issue No. 2 
(Polling station No. 55. is corrected. to 
No. 15 and issue is re-cast as there is 
no real dispute for the number of 
polling station of Jagjiwan Nagar, Gali 
Nos. 1 to 9 which contains 1287 votes 
as number 15 in constituency No. 33 
as given in the tentative list of the 
. polling stations.) 

7. Issue No. f 


I-may recall the petitioners case 
which is that Sbri Devinder Kumar 
was a voter at serial No. 1021 Part 
416-C pertaining to the relevant East 
Delhi Parliamentary Constituency Elec- 
toral Roll and the Returning Officer 
without verifying this fact and in spite 
of Mr. Devinder Kumar. and his agent 
stating this fact to the Returning Of- 
ficer, Shri Devinder Kumar’s nomina- 
tion papers were improperly rejected 
without giving even an opportunity to 
substantiate this fact. It is argued 
‘that the rules relating to the filling up 
of the nomination forms are not man- 
datory but are merely directory. At- 
tention is invited to provise to sub- 
sec. (4) of S. 33 of the Act regarding 
the checking of and allowing correc- 
tions in regard to the electoral. roll 
numbers in the nomination paper and 
in respect of the names. According to 
the counsel strict compliance could not 
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form, particulars are 


be insisted in. respect of. the -electoral 
roll: numbers as well as the names of 
the persons, It is urged that a nomi- 
nation paper could not be rejected at 
the time of scrutiny for any error in 
these matters, if the identity and the 
eligibility of the candidate are not in 
doubt and nobody has been misled 
about the same. The petitioner does 
not and cannot deny that in the nomi- 
nation paper, Ext. PW-1/4,. the elec- 
toral roll number given by Shri Devin- 
der Kumar is “Serial No, 956 in Part 
No. 329 of the electoral roll for 
Chandni Chowk Parliamentary Con- 
stituency”. To the similar effect are 
the entries in the other nomination 
paper, Ext. PW-1/5, except Chandni 
Chowk is missing. What is contended . 
is that a wrong electoral roll number 
of Shri Devinder Kumar was given in 
the nomination papers and this defect 
was sought to be removed at the. time 
of scrutiny. According to the counsel, 
the. oe Officer has to perform 
his duties of scrutinising the nomina- 
tion papers in a quasi-judicial ` man- 
ner, He is not precluded from mak- 
ing and in fact, is‘ enjoined upon to 
make a summary enquiry and for 
that purpose can grant adjournment 
up to the next day, in order to clear 


-up any doubt or obscurity that might 


arise on account of the defect, It is 
submitted that this Court can go into 


- the question and decide the propriety 


or. otherwise of the order of rejection: 
passed by the Returning Officer. 


8. Section 33 of the Act prescribed 
for presentation of nomination papers 
and requirements for a valid nomina- 
tion. Amongst others the nomination . 
is to be. completed in the form pre- 
scribed and subscribed. by the candi- 
date. himself as assenting to the nomi- 
nation’ and another person as the pro- 

T. The form is prescribed by R. 4 
of the Conduct of Election Rules, 1961 
which lays down that every nomina- 
tion paper presented under sub-sec. (1) 
of S. 33 shall be completed in such 


one of the Forms 2A to 2E as may 


be appropriate. In the prescribed 
required tò be 


furnished to establish the identity of 


‘the proposer and that of the candi- 


date. Both for the proposer as ‘well 
as for the candidate it is a necessary 
condition to prove for a valid nomina- 


tion that they are registered | voters... 


For that purpose, correct particulars of 
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quired to be furnished. - Under R. 2 (£f) 
- of the- Conduct of Election: Rules 1961, 
the electoral roll number of a person 
means ; i l 


(i) the serial number of the entry in 
the electoral roll in respect of that 

(ii) tbe serial number of the part of 
the electoral roll in which such entry 
occurs; and 


(iii) the name of the constituency to 
which the electoral roll relates; 


Thus the nomination papers should in- 
clude insertion of the serial number, 
part number of the electoral roll and 
the name of the electoral constituency. 
The requirements as to the mentioning 
of their full names as well as their 
electoral roll numbers is to enable the 
Returning Officer to. satisfy himself on 
the presentation of a nomination pa- 
per that the names and electoral roll 
numbers of the candidate and _ his 


proposer as entered in the- -nomination . 


paper are the same- as those - entered 
in the-electoral rolls, This is also in- 
tended to furnish evidence at the-time 
of preliminary examination of the no- 
mination paper to see whether the 
candidate or the proposer are . register- 
ed. voters. Under the administrative 
rules, electoral rolls of a particular 
constituency are only supplied to the 
Returning Officer of that constituency. 
Earlier S. 33 (6) of the Act provided 
' that if at the time of the presentation 
of the nomination paper, the Returning 
Officer finds that the name of the 
candidate is not ‘in the 
electoral rolls of the constituency for 
which he. is the Returning Officer, he 
‘shall require the person presenting the 
nomination paper to produce. either a 
copy of the electoral roll in which the 
name of the candidate is included or a 
certified copy of the relevant entries in 
such roll. This provision was, however, 
amended in 1956 and now under the 
corresponding S. 33 (5) of the Act it 
is the duty of the candidate to pro- 
duce, Section 33 (5) reads as under: 


. “Where the candidate is an elector 
of a different constituency, a copy of 
the electoral roll of that constituency 
or of the relevant part thereof or a 
certified copy of the relevant entries in 
`- such ‘roll shall, unless‘tt has been filed 
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their electoral roll numbers are ~- re-- 


along with the- nomination paper, be 
produced before the Returning Officer 
at the time of scrutiny.” i 


9. Two nomination papers, Exts. 
PW-1/4 and PW-1/5 have ‘been filed’ 
nominating Shri Devinder Kumar as a 
candidate for the election to the Metro- 
politan Council of Delhi from the con- 
stituency of Rohtas Nagar-33. In Ext. 
PW-1/4, the postal address of Shri 
Devinder Kumar is given as C-3/543, 
Nand Nagri, Shahdara, Delhi-32, It is 


then mentioned that “his name is en- 


tered at serial No. 956 in Part No. 329 
of the electoral roll for Chandni 
Chowk Parliamentary Constituency.” In 
the second nomination paper, Ext. PW- 
1/5, the particulars are identical ex- 
cept the word “Chandni Chowk’ is 
missing, Shri Ashok Kumar, S. D. M. 
Shahdara who was the Returning Of- 


-ficer - with respect to constituency 


No. 33, was produced by the. respon-. 
dent as RW-1. He deposes- in cross- 
examination that he must have told 
Shri Devinder Kumar on the date of 
the filing of the nomination papers to 
produce the certified copy of the rele- 
vant entries of the electoral roll at 
the time of scrutiny, and that his re- 
cord does not show that on 19-5-1977 
Shri Devinder Kumar appeared in the 
morning. In the examination-in-chief 
the Returning Officer deposes. that 
Shri Devinder Kumar must not have 
been present at the time of scrutiny of 
the nomination papers as his record 
shows that none was present; that he 
kept waiting for Shri Devinder Kumar 
til 3 P.M. and he had noted that 
fact.on the record and that no copy 
of the electoral roll or any relevant. 
part thereof or a certified copy of the 
entries accompanied any of the two 
nomination papers. The order of the 
Re i Officer on nomination paper 
Ext, PW-1/4 is Ext. PW-1/6 and is to 
this effect: 


-- "I have vated for the candidate tili 


3 P.M. teday but he has not produc- 
ed, the certified copy or any other 
documentary evidence of his electoral 
roll number which is outside the con- 
stituency from which he is contesting. 
In view of-his failure to this I‘ reject 
his nomination paper, 


| Sd/- Ashok Kumar . 
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The order on the nomination paper 
Ext. PW-1/5 is Ext. PW-1/7 and reads 
as follows: 


“I. have waited for the candidate till 
3 P.M, today but he has not produc- 
ed any documentary: evidence  (viz.) 
certified copy etc. of his electoral roll: 
(since he is contesting from a differ- 
ent. constituency). In these circum- 
stances I reject his nomination paper. 


Sd/- Ashok Kumar 

19-5-1977 R. O.” 

It is clear that Shri Devinder Kumar 
did not produce either a copy of the 
electoral roll of that constituency par- 
ticulars of which are given in the no- 
mination papers or a relevant part 
thereof, or certified copy of the rele- 
vant entries of such roll either along 
with the nomination papers or produc- 
ed the same before the Returning’ Of- 
ficer at the time of scrutiny. Under 
‘the old S. 33 it was for the Returning 
Officer to require the production | of 
the copy at the time of presentation of 
the nomination paper, but now the 
Returning Officer is not under any 


such obligation. A statutory obligation - 


is now imposed on the candidate to 
produce the same. before the Return- 
ing Officer at the time of scrutiny, if 
it was not done earlier’ along with 
the nomination papers. Mr. R. P. Ban- 
sal, learned counsel for the petitioner 
' relied upon para. 6 (g) of Chap. IT of 
the Hand Book for Returning Officers 
issued by the Election Commission of 
India in 1977 to urge that the atten- 
tion of the candidate should have been 
drawn when his nomination paper is 
presented and examined and a memo- 
-randum in the form prescribed should 
have been issued. The memorandum 
has not been issued but the unrebutted 
statement on oath of the Returning 
Officer is that he must have told Shri 
Devinder Kumar on the ‘date of filing 
of the nomination papers to produce 
the certified copy of the relevant en- 
tries of the electoral roll at the time 
of scrutiny. There is thus substantial 
compliance of even the administrative 
instruction. The candidate is now re- 
quired by law to produce a copy of 
the electoral roll of that constituency 
or of the relevant part thereof, or a 
certified copy of the relevant entries 
in such roll at the time of scrutiny on 
his own. The law does not require 
_jany memorandum to be issued to the 


A. L R, 


candidate for this purpose. The object 
of S. 33 (5) obviously is to enable the 
returning officer to check whether the 
person standing for election is qualified 
for the purpose. The electoral roll of 
the constituency for which the return- 
ing officer is making scrutiny would 
be with him, and it is not necessary 
for a candidate to produce the copy 
of the roll of that constituency. But 
where the candidate belongs to another 
constituency the returning’ officer 
would not have the roll of that other 
constituency with him and therefore, 
the provision contained in S. 33 (5) has 
been made by the: legislature to enable 
the returning officer to check that the 
candidate is qualified for standing for 
election. For that purpose: the candi- 
date is given the choice either to pro- 
duce a copy of the electoral roll of 
that other constituency, or of the re- 
levant. part thereof or of a certified 
copy of the relevant. entries in such 


‘ roll before the . returning officer at the 


time of the scrutiny, if he has not al- 
ready filed such copy with the’ nomi- 
nation paper, (see Ranjit Singh v. Pri- 
tam Singh, AIR 1966 SC 1626). When 
the certifled copy .of the electoral roll 
is not produced, then there: is non- 
compliance of the provisions of Sec- 
tion 33 (5) of the. Act and the nomi- 
nation paper was rightly rejected by. 
the Returning Officer on 19-5-1977. 


10. In Khyali Ram‘v. Harlal Singh, 
ILR (1967) 17 Raj 938 relied upon by 
Shri D. D. Chawla, learned counsel 
for the respondent, the fact of the 
case was ‘that the Returning Officer 
before whom the nomination: papers 
were filed was also the Returning Of- 
ficer of "the constituency in the roll of 
which the candidate’s name was enter- 
ed as a voter; even then it was’: held 
that it. should not render the rejection 
of the nomination paper as. improper 
as the provisions of S. 33 (5) of the 
Act require that where a candidate 
who files the nomination is an elector 
of a different constituency, a copy of . 
the . electoral. roll of that constituency or 
of the relevant: part thereof, or certi- 
fled copy of the relevant entries in 
such roll shall be produced before the 
Returning. Officer at the time of the 
scrutiny. It was . further held that 
S. 33 (5): was not directory but man- 
datory in its nature and a nomination 
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Paper can be properly rejected if the 
said provision is not complied with.. 


11. In Narbada Prasad v. Chhagan 
Jal, ATR 1969 SC 395, a candidate who 
was an elector of a different constitu- 
ency produced a certificate from 8 


tehsildar stating: that the candidate was 


an elector of a different constituency. 
The Supreme Court held that. there 
was no compliance with the provisions 
of S. 33 (5) of the Act and there was 
no power in the Court to dispense 
with this requirement; that it is a well 
understood rule of law that if a thing 
is to be done in a particular manner it 
must be done in that manner or not 
at all and that other modes of compli- 
ance are excluded. Shri Devinder 
Kumar not having complied with the 
provisions of S. 33 (5), the rejection of 
' his nomination papers cannot be held 
as improper. . : 
12. But the case of the petitioner 
does not rest on the records of the Re- 
turning Officer but goes beyond. It is, 
therefore, necessary to sift and evalu- 
ate the. oral eyidence which, has been 


placed on the record, and as to the 


weight to be attached to that evidence. 
PW-3 Shri Gopal Krishan, proposed the 
name of the petitioner for election to 
the constituency No. 33 and was also 
his election agent. He deposes that 
Shri Devinder Kumar orally pleaded 
before the Returning Officer that the 
voters number given in the nomina- 
tion papers ‘is his old one and that 
Shri Devinder Kumar is a voter in 
constituency No. 33; that Shri Devin- 
der Kumar further pleaded that he 
- does not know the voter number in 
constituency No. 33 but it is at the 
address given in the nomination papers; 
that the Returning Officer orally told 
Shri Devinder Kumar that the Return- 
ing Officer is concerned with the vo- 
ter number as given in the nomina- 
tion papers and . that Shri . Devinder 
Kumar should produce the’ certified 
copy of that voters list by 3 P.M. 
that date. He further deposes that he 
and Shri Hari Om Kapur requested 
the Returning Officer to see the 
voter’s list of the constituency No. 33, 
at the address of Shri Devinder: Kumar 
given in the nomination ‘papers, but 


they were told by the Returning Offi- 
cer -that it was none. of their business. 
PW-5-. Shri Hari Om Kapur, ‘another 
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candidate deposes that the Returning 
Officer orally told Shri Devinder Ku- 
mar that he should bring the certified 
copy of the electoral roll of the voter's 
number given in the nomination’ pa- 
pers, that Shri Devinder Kumar told 
the Returning Officer that he could 
verify the voter number from the re- 
cords available with him; that he and 
Shri Gopal Krishan told the Return- 
ing Officer to verify the voters num- 
ber of Shri Devinder Kumar from the 
records and that they were told that 
they could speak only when their turn 
comes. In the cross-examination, how- 
ever, Shri Hari Om Kapur states that 
he is not aware as -to which serial 
number, of the voter was given by 
Shri Devinder Kumar in his nomina- 
tion papers. Shri Bharat Bhushan, pe- 
fitioner as PW-8 deposes that the Re- 
turning Officer told Shri Devinder Ku- 
mar to. produce the certified copy of 
the voter’s list in regard to the voting 
number as given in the nomination 
papers; that Shri Devinder Kumar 
showed the voter list printed in. Hindi 
of -the area of Nand Nagri where the 
name of Shri Devinder Kumar was en- 
tered as a voter; that Shri Devinder 
Kumar later on showed the same to 
him and that the Returning Officer 
told Shri Devinder Kumar that he is 
not concerned: with that list and 
directed the production of a certified 
copy of the voter’s list of the voter 
number. given in the nomination pa- 
pers. A suggestion is put in the cross- 
examination to all abovesaid three 
witnesses but denied that Shri Devin- 
der Kumar was not present before 
the Returning Officer on the date of 
scrutiny of the nomination papers. 


13. As against this evidence of the 
petitioner, the -respondent has himself 
entered in the witness box stating 
that Shri Devinder Kumar was not 
present at the time of scrutiny. The 
respondent has also . produced Shri 
Ashok Kumar,, SDM, Shshdara who 
was’ the. Returning Officer in respect 
of Metropolitan Council constituency 
No. 33. He deposes that when -he took 
up the nomination papers of Shri 
Devinder Kumar he: called for the 
name of Shri Devinder Kumar; that 
Shri Devinder Kumar must not have 


been present at the time of scrutiny of 
of the nomination papers as his re- 
cord shows that none. was present; 


+ 
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that he does not orally (sic) (personal- 
-ly?) remember if any person made 
any representation to him on behalf of 
Shri. Devinder Kumar; that if any 
other person had made any such re- 
presentation it would have been re- 
corded by him in the records; that he 
kept waiting for Shri Devinder Kumar 
till 3 P.M. on that date and as no 
one appeared till 3.P.M. he noted 
the fact on the record and that no 
copy of the electoral roll or any re- 
levant part thereof, or a certified copy 
of the entries accompanied any of the 
two nomination papers. In the cross- 
examination, he admits that he did 
not specifically record the absence of 
Shri Devinder Kumar at 11 A.M. 
when the process of scrutiny com- 
menced, but according to him he had 
mentioned in the order dated 19-5- 
1977 that he waited for the candidate 
till 3 P.M. and this by implication 
means that Shri Devinder Kumar was 
not present on that day at all He 
states that he did not record the pre- 
sence or absence. of the candidates at 
11 A.M. as he did not think it neces- 
sary in the absence, of specific rules. 
He further states that- he does not 
think if any other person at the time 
of scrutiny suggested that Shri Devin- 
der Kumar was a voter in constitu- 
ency No. 33 at the address given in 
the. nomination papers and if any one 


suggested so, this would have. been: 


mentioned in his orders of -the nomi- 
nation papers. A suggestion was put 
to the Returning Officer and he de- 
poses that he does not remember if 
Shri Devinder Kumar had shown him 
a voters list in Hindi showing the 
name of Shri Devinder Kumar, 4/C-3/ 
543 Nand Nagri as a voter. This raised 
an ambiguity and the counsel for the 
respondent had’ it clarified by inviting 
the attention of the. witness: to the 
orders on Exts. PW-1/6 and PW-1/7, 
when the witness stated that “since I 
have recorded that Shri Devinder Ku- 
mar was waited till 3 P.M., it means 
that Shri Devinder Kumar was not 
present at all on 19-5-1977.” 


14. The Returning Officer is of the 


rank of a Sub Divisional Magistrate 
and is enjoined in law to scrutinise 
the nomination papers in accordance 
with the provisions of Ss. 33. and 36 
of the Act and evidence is also that 
. he checked the particulars of Shri 


ad 
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Devinder Kumar and other candidates 
given in the nomination papers at the. 
time. of presentation. His evidence is. 
that he did not check up the electoral 
roll number of Shri Devinder Kumar. 
as it related to a‘. different constitu- - 
ency and he was not in possession of 
the electoral roll of that constituency. 
The orders on the nomination papers 
do record that the Returning Officer 
had waited for the candidate till 3 
P.M. The Returning Officer is cate- 
gorical in his statement that Shri 
Devinder Kumar was not present at 
all on 19-5-1977 and thus there could 
be no representation by Shri Devinder 
Kumar that. he was a voter. having 
electoral roll number other than that 
which was mentioned in the nomina- 
tion papers Ext. PW-1/4 and Ext. 
PW-1/5. The object of the particulars 
required to be given on the nomination 
form is to ensure. a ready source of 
information to the Returning Officer 
as well as to other  candidates/voters 


who might be interested in checking 
up the identity and eligibility of the 
candidate, The nominations are. as- 


sented ‘to by Shri Devinder Kumar on 
18-5-1977, and it is highly improbable 
that he would have been in possession 
of his correct electoral roll number in 
constituency No. 33 on that day and 
yet gave his name as entered at S. 
No. 956 in Part No. 329 of the electo- 
ral roll for Chandni Chowk, Parlia- 
mentary Constituency. Again if the 
correct electoral roll number had been 
brought to the notice. of the Returning 
Officer, I see no apparent or hidden 
reason why the Returning Officer 
should not have mentioned this fact in 
his orders on the nomination papers. 
The Returning Officer is conscious and 
says that if any one suggested a0, 
this would have been mentioned in his 
orders. Cross-examination was directed 
to the inexperience of the Returning 
Officer being. S.D.M. from July 1976 
and to the lack of the knowledge. of 
the Act and the Rules framed there- 
under, The Returning Officer claims- 
that he must have gone through the 
provisions of Ss. 33 and 36 of the Act 
at the time of Elections. The Return- 


ing Officer says that he was not ex- — 
pected to find out from the electoral 
rollis if a candidate was a voter in 
that constituency, but was supposed to .. 


‘verify the particulars as. mentioned: in — . 
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the nomination paper. A suggestion 
was put to the Returning Officer by 
the counsel for the petitioner and the 
Returning Officer admitted that if he 
had tried to see the electoral rolls of 
the address as given by Shri Devinder 
Kumar, he would have found that, 
Shri Devinder Kumar was a voter ‘at 
serial No. 1021. From this part of the 
evidence a capital is. sought to be 
made that the Returning Officer com- 
pletely misdirected himself in law in 
confining the scrutiny to the particu- 
lars as mentioned in the. nomination 
papers and ignoring the Electoral Roll 
of the constituency No. 33. The part 
of the statement has not to be looked 
into in isolation. This evidence is the 
indication towards frank and truthful 
testimony. of the Returning. Officer. He 
is a Sub-Divisional Magistrate and dis- 
interested. He has no ° notice (sic) 
(motive?) to make any false statement. 
In the absence of a correct electoral 
roll number, it is not possible for the 
returning officer to readily locate in 
the electoral roll the candidate’s name. 
When the électoral roll number is 
missing or wrong, it will entail labo- 
rious search to find out the eligibility 
from the list of voters and in this 
case there were about 50 thousand en- 
tries. Thus in law the Returning Of- 
ficer is not expected, in the absence 
of electoral roll number, to search 
the electoral rolls to check up the 
identity or eligibility of the candidate. 
The Returning Officer was fully justi- 
fied in confining the scrutiny to the 
particulars in the nomination papers, 
when nothing else was brought to his 
notice. The positive evidence of the Re- 
turning Officer is: consistent with the 
orders Ext. PW-1/6 and Ext. PW-1/7 
and goes to establish that neither Shri 
Devinder Kumar was present nor any 
one represented that he was a voter 
at serial No. 1021 page 416-C of East 
Delhi Parliamentary Constituency. 
Apart. from it there is a presumption 
in favour of the performance of judi- 
cial and official acts. The law pre- 
sumes ‘Ominia Praesumuntur Bite 
Esse Acta’ ie. „all acts are pre- 
sumed to have been rightly and 
regularly done. So it is presumed 
that the Returning Officer on 18th of 
'-May, 1977 on the. presentation of the 
nomination papers wanted to satisfy 
himself that the name and electoral 
Yoll' number of the: candidate and ` his 
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proposer is as entered in the nomina- 
tion papers are the same as those en- 
tered in the electoral roll. The law 
will presume that Shri Devinder Ku- 
mar did not seek permission to cor- 
rect inaccurate description in the elec- 
toral roll number as given in the no- 
mination papers. Otherwise under 
proviso to S. 33 (4) either the correc- 
tion would have -been allowed or the 
Returning Officer may have (rightly 
or wrongly) directed that the inaccu- 
rate description in the nomination pa- 
pers shall be over-looked. It is pre- 
sumed that the Returning Officer dis- 
charged his duty and directed Shri 
Devinder Kumar who was entered as 
an elector of a different constituency, 
to produce a copy of the electoral roll 
of that constituency or of the rele- 
vant part thereof or a certified copy 
of the relevant entries in such roll at 
the time of scrutiny. As the orders of 
the Returning Officer made on 19-5- 
1977 do not record, the law: will pre- 
sume that no representation was. made 
by Shri Devinder Kumar or his agent 
that Shri Devinder Kumar was a voter 
at serial No, 1021 Part 416-C of East 
Delhi Parliamentary Constituency elec- — 
toral roll. If such a representation had 
been made, the record would not have 
been silent. 


15. The question then is whether 
the presumption in favour of the offi- 
cial acts is destroyed or it is estab- 
lished that the Returning Officer has 
not acted in accordance with the form 
and procedure prescribed and has 
clearly made false statement in this 
Court. For this the evidence of the 
petitioner may now be scrutinised. The 
task of extracting the truth is not very 
difficult in this case. 


16. I may recall the case set up in 
the Election Petition viz, that Shri 
Devinder Kumar and his agent stated 
that Shri Devinder Kumar was a voter 
at serial No. 1021 page 416-C pertain- 
ing to the relevant East Delhi Parlia- 
mentary Constituency. Electoral Roll. 
The burden to prove this rests very 
heavily on the petitioner when he is 
seeking to set aside an election. Shri 
Gopal Kishan deposes that Shri Devin- 
der Kumar pleaded that he does not 
know voter number in constituency 
No. 33,.but it is at the address given 
in the nomination papers. The peti- 
tioner improves upon this statement 
and - says -that Shri: . Devinder Kumar. 
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showed the voters list printed in 
Hindi of the area Nand Nagri where 
the name of Shri Devinder Kumar was 
entered as a -voter. The evidence of 
the petitioner and his election agent 
is partisan and has to be assessed with 
great caution. Interest or partisanship 
is a strong element that weans one 
away unconsciously ' from the truth. 
The testimony of the petitioner and 
his election agent is not convincing 
and is discarded for these reasons. 
Shri Hari Om Kapur does not support 
‘at all ‘the petitioner in his version as 
the witness admits that he is not 
aware as to which serial number of 
the voter was given by Shri Devinder 
Kumar in his nomination papers. He 
states that Shri Devinder Kumar told 
the Returning Officer that he could 

verify the voters number from the 
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records available with him. Beyond- 


that Shri Hari Om Kapur is not will- 
ing to support the: petitioner’s case. 
The Returning Officer could not lo- 
cate the voter number from the re- 
cords available with him when the 
electoral roll number of constituency 
No. 3 had not been mentioned in the 
- nomination’ papers. It is not the pe- 
titioner’s case that the Electoral Roll 
of Chandni Chowk Parliamentary Con- 
stituency was available with the re- 
turning officer. The testimony of the 
petitioner and his agent: in this re- 
‘gard is also against the normal human 
behaviour. Shri Devinder Kumar is a 
rival candidate. The normal human 
conduct is that they would be inter- 
ested in seeking that there are less 
number of persons in the field of con- 
test, Shri Devinder Kumar, - though 
‘ Claimed as a candidate set up by the 
Congress for Democracy, yet he had 
shown preference for the symbol of 
‘Lion and thus was against the peti- 
tioner who was a Janata party candi- 
date. In the election petition the mak- 
ing of the statement of fact before 
the returning officer is attributed to 
Shri Devinder Kumar and his. agent. 
Shri Devinder Kumar and his agent 
have not heen produced. There is no 
explanation why they could not be 
produced by. the petitioner. Best evi- 
dence rule which governs the produc- 
tion of evidence in Courts, requires 
that the best evidence of which the 
case in its nature is susceptible should 


always be presented. When better 
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evidence is withheld it is only fair to 
presume that the petitioner had some 
motive for not producing it and that, 
if offered, his design would be frus- 
trated. The petitioner and his ‘agent 
mention in their evidence the presence 


,of Shri Inder Singh Azad, Shri Chinta 


Mani, Shri Gyaneshwar and Shri Gur- 
dial at the time of scrutiny of the no- 
mination papers, Shri Inder Singh 
Azad and Shri Chinta Mani are not. 
mentioned in the. list of witnesses and 
I will not draw any adverse inference 
for their non-production. Though Shri 
Gurdiyal is: mentioned in the list of 
witnesses at serial No. 8, yet he is 
withheld from the Court. Shri Gyane- 
Shwar has been examined as PW-4, 
but not a single question is asked as 
to what transpired at the time of 
scrutiny. It is, therefore, reasonable to 
infer that Shri Gyaneshwar as well as 
Shri Gurdiyal are not supporting the 
version of the. petitioner as is set up 
in the election petition. Another signi- 
ficant factor is the contradiction in 
the stand of the petitioner in the 
Election Petition. On the one hand 
the petitioner says that Shri Devinder 
Kumar showed the voter list printed 
in’ Hindi of the area of Nand Nagri 
where the name of Shri Devinder Ku- 
mar was entered: as a voter. On the 
other hand the petitioner says that 
Nand Nagri was not included in the 
constituency No. 33, on the basis of 
list Ext. PW-8/1 which was given to 
him by .the Returning Officer, and 
the petitioner canvassed on that basis 
and. fought. the elections. The entire... 
evidence of the petitioner does not de- 
stroy the presumption in favour of 
the official acts. His evidence -cannot 
persuade any -reasonable mind to hold 
that the Returning Officer clearly 
made a false statement in this Court 
when. he stated that Shri Devinder 
Kumar was not present at all on 19th 
May 1977. The cumulative effect of 
all the above. factors leads me in - as- 
certaining the: truth and I hod that 
Sh. Devinder Kumar was not present 
at the time of scrutiny and it was 
later on discovered by the ' petitioner 
that the name of Shri Devinder Kumar 
was given in the voter’s list of con- 
stituency No.: 33. in the area of Nand 
Nagri at house’ No. ©-3/543 Nand 
Nagri, thus. giving a ground, to the pe- 
titioner to oaae his election . petition; an 
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the improper see of the nomina- 
tion papers, 

17. The arguments of the amd 
for the- parties also proceed in the ex- 
treme. Mr. R. P. Bansal submits that 
the object of information as to the 
electoral roll numbers of the candidate 
to be given in the nomination paper is 


merely an aid to the Returning Officer . 


in the mechanical operation . of locating 
a name in the electoral roll He con- 
tends that in the nomination papers, 
Exts. PW-1/4 and PW-1/5, the candi- 
date’s name and address were given 


as “Devinder Kumar, C-3/543, Nand - 
Nagri, Shahdara, Delhi-32” and the 
Returning Officer’s statement is also 


that had he tried to see the electoral 
roll of the address as given by Shri 
Devinder Kumar from the electoral 
Tolis in his possession, the Returning 
Officer would have found that Shri 
Devinder Kumar was a voter at Serial 
No, 1021. Thus in spite of the fact that 
the electoral roll number was wrongly 


given, the name of Shri Devinder Ku- 


mar could be’ easily ‘located ìn the 
electoral roll of constituency No. 33 
which was in the - possession of the 
Returning Officer. The requirement as 
to the filing of a copy ofthe electoral 
roll of the constituency or of the re- 
levant part thereof or a certified copy 
of the relevant entries in such roll as 
provided in S. 33 (5) of the Act is 
only when the candidate is an elector 
of a different constituency. According 
to the counsel, Shri Devinder Kumar 
was duly qualified to stand as a .can- 
didate because his name was borne ‘6n 


the electoral rolls în the possession of | 


the Returning Officer and in such 
case there was no requirement of law 
to produce the certified copy of the 
electoral roll. - The nomination was, 
therefore, good and improperly reject- 
ed. Reliance is placed by.the counsel 
en the principles, relating to nomina- 
tion papers, which have generally been 
‘recognised: and stated in 
Singh v. Partap Singh”. ELR 238 (of 
Election Tribunal Ludhiana). - Reliance 
was placed specifically on the follow- 


«Right to- contest.an „election is 


avery valuable right and a, candidate 


should not be deprived of it on mere: 


technicalities; if he is otherwise quali- 


fed and -has in substance M 


with. the. en ‘of law. Pre 


“Gurnaem 


7 toral - 
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. The names and electoral numbers of 
the candidate; the proposer . and the 
seconder, as given in the nomination 
form need not literally agree with the 
description in the electoral roll. 


In view.of the special provisions re- 
garding the checking of, and allowing 
corrections in respect of names and 
electoral: numbers, at the time of fil- 
ing of the nomination papers, strict 
compliance should not be insisted in 
respect of names, and numbers at the 
time of the scrutiny, and a nomination 
paper should not be rejected for any 
error in. these matters, if the identity 
and the eligibility of the subscribers 
are not in doubt and nobody has been 
misled about the same.” 

Reliance is also placed on “Om Pra- 
bha Jain v. Gian Chand”, 22 ELR 
242: (AIR 1960 Punj 526) (A Division 
Bench ‘of Punjab High Court) where 
it was.contended that the nomination 
paper ought to have been rejected on 
the ground that the nomination paper 
did not contam her electoral . roll 
number and there was thus failure to ~ 
comply with the provisions of -the 
‘Act. This contention was repelled in 
that case, Reliance is also placed on 
“Dahu Sao v: Ranglal Chaudhary”, 
AIR 1960 Pat 371 and on appeal 
“Rangi -Lal Chaudhary v. Dahu Sahu”, 
AIR 1962 SC 1248 where it was held 
that: the defect in filing the nomina- 
tion form would not be of a substan- 
tial character, if the nomination form 
discloses” the constituency for which 
the -nomination is being made even 
though the form may. not have -been 
filed in in. that respect. The counsel 
argues there could be no doubt about 


‘the identity of Shri Devinder Kumar 


on ai.comparison of the address given 
in‘ the nomination papers and the 
serial -_No. 1021, Part 416-C pertaining 
to. East Delhi Parliamentary Constitu- 
ency Electoral Roll which was in con- 


. stituency -in dispute. Reliance is also 


placed on “Godha Ram v. State of 
Punjab”, .1966 D.E.C.- Case No. 28: 
(ATR 1966 Punj 33) to urge that the 
Returning Officer should have allowed 


' to correct the entries in the -nomina- 


tion papers at: the time of scrutiny to 
correspond- with We a in the elec- 
roll. i - 


18. On the ato hand Mr. D. D- 
Aea urges, that there is no cogent 


Ye ate 
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show that either Shri Devinder Kumar 
or any one else. on his behalf was 


present before the Returning Officer at 


the time of scrutiny. It cannot, there- 
. fore, be held that the relevant entries 
in the electoral roll relating to Shri 
Devinder Kumar could be pointed out 
to the Returning Officer. He contends 
that the failure to furnish ‘particulars 
(if reliance is placed on Electoral Roll 
of Constituency No. 33) in each of .the 
nomination papers constitutes a defect 
of substantial character within the 
meaning of S. 36 (4) of the Act be- 
cause the Returning Officer could not 
ascertain the relevant entries owing to 
the omission of the candidate in fur- 
nishing any particulars of Constitu- 
ency No. 33 and the failure of the can- 
didate or any other person on his be- 
half to point out ‘those entries. He 
submits in the extreme that the -case 
is not of an inaccurate description, but 
‘a total omission of the furnishing of 
the particulars of the electoral.. roll 
number in Constituency No. 33 which 
is one of the statutory requirements 
by S. 33 of the Act and the. omission 
is fatal to the validity to the nomina- 
tion papers, not curable at all on the 
date of scrutiny even if it is assumed. 
‘that Shri Devinder Kumar produced 
the copy of the- electoral roll in Hindi 
containing his voter number at S. No. 
1021 Part 416-C of the East. Delhi 
Parliamentary Constituency. The first 
aspect of the submissidn has already 
been dealt with and that takes me to 
the second. 


19. S. 36 (2) (b) of the Act em- 
powers the Returning Officer to reject 
a’ nomination paper if there has been 
a failure to comply with any of. the 
provisions of S. 33 of the Act. Sub- 
sec, (4) of S. 36, however, provides 
that the Returning Officer’ shall not 
reject any nomination paper on the 
ground of any defect which is not of 
a substantial character. As already 
pointed out S. 33 (1) requires that a 
nomination paper should. be completed 
form 
giving the electoral. roll number of 


the candidate which includes the -name- 


of the constituency, the serial number 
of the part and the serial number of 
the entry in that part. The candidate’s 
name cannot be located in the roll 
unless these paua are : furnished. 
Under S. 35, ‘Returning - Officer 


A.I. R. 
:- Shall cause to ‘be affixed ` à notice of 
the nomination containing ` description 


similar to those contained in the no- 
mination paper, both of the candidate 
and of the proposer. Under R. 7 of 
the Conduct: of Election Rules, 1961 
the notice of nomination under S. 35 
shall be in such one of the forms 3-A 
to 3-C as may be appropriate. Each of 
these forms require the tabulation of 
the electoral roll number of the candi- 
date as well as of the proposer under 
separate columns. Mr. Bansal is not 
right in his submission that it is to be 
in Form 4 which does not require the 
particulars of electoral roll number, 
Form 4 is for the preparation of list 
of validly nominated candidates after 
the decision of scrutiny and is to be 
affixed under S. 36 (8) as per R. & 
The list of nominated candidates pre- 
pared under Para 11 of Chap. I of 
the Hand Book for Returning Offi- 
cers is only for the purpose of 
sending it to the Chief Electoral Officer 
and Superintendent of State Govern- 
ment Press. Para 9 of the same chap- 
ter provides for the publication on the 
notice board a notice of nominations in 
Form 3-A (S. 35). This notice is to be 
affixed after 3 P.M. each day and also 
on- the last day of the filing of the 
nomination papers. The object of this 
information displayed at the notice 
board is to enable the otber candi- 
dates/electors who might be interested 
in checking up the identity and eligi- 
bility of the candidates and proposers 
and to give them time to scrutinize 
and’ be ready , to raise objections. 
against the nomination papers. The 
legislature does not expect from the 
other candidates/electors to entail las 
borious search in the roll to find ouf 
the eligibility. It is humarily imposai- 
ble to search the electoral rolis. in a 
day or two, especially when the elec- 
tions relate to a parliamentary. con- 
stituency where the voters run into 
lakhs. The giving.of a wrong electoral 
roll number in this case which is not 
in the nature of an inaccurate des- 
cription, is the same as omission of 
the electoral roll number. In this case 
the other candidates would have come 


‘to know from. the notice displayed on 


18-5-1977 that Shri Devinder. Kumar 
is an elector of a different constitu- 
ency and. he may have either filed 
along with -the nomination" papèrs: of 
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may produce at the time. of scrutiny. 
the requisite certified copy. The other 
candidates are only put to notice to 
check up whether that candidate is 
subject to a disqualification mentioned 
in S. 16 of the Representation. of the 
People Act, 1950, otherwise the certi- 
fied copy of an entry in the electoral 
roll has been made conclusive evidence 
of the fact that the person referred to 
in that entry is an elector for that 
constituency. The objections can be 
raised only on the date of scrutiny 
before the Returning Officer. On the 
date. of scrutiny, the intention of the 
legislature is that the other candi- 
dates/electors should be in a position 


to raise. all possible objections. before 


the scrutiny of a particular nomina- 
tion starts. The legislature, . therefore, 
required under S, 35 of the Act to 
affix a notice of nomination containing 
description similar to those contained 


in the nomination papers, both of the 


candidate and of the proposer. The 
Returning Officer can give the facili- 
ties for examining the nomination 
papers of all the candidates only on 
the date of scrutiny. For these ree- 
sons the campletion of the nomination 
form in the prescribed form giving 
the name: of the constituency the serial 
number of the part and. the serial 


number of the entry in that part is 


not any empty formality. The object 
of the details to be mentioned in the 
nomination papers is to ensure the 
identity and eligibility of . the candi- 
date. Inaccuracies, discrepancies and 
irregularities in the nature of those 
specified in proviso to sub-sec. (4) of 
S. 33 do not matter, for they do not 
mislead. But if im the nomination 
papers and consequently in the notice 
under 8. 35 of the Act, the electoral 
roll number of Shri Devinder Kumar 
is given as entered at serial No. 956 
in Part 329 of the Electoral Roll for 
Chandni Chowk Parliamentary con- 
stituency, and not the one in which 
he is an elector, then it is obvious 
that the other . candidates are misled 
and are not in a position to raise all 
possible objections before the scrutiny 
20. Godha Ram’s case (AIR 1e 
Punj 33) (supra) relied upon by | 
petitioner had arisen out of ee 
to the . Panchayat- Samiti. . There the 
voter number of the proposer. was 
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.given.as 28 (6), whereas it should 
have been 26 (3) according to 


electoral roll and a prayer was made 
at the time of scrutiny to permit cor- 
rection of this error. Rule 9 of the 
Punjab Panchayat Samitis Primary 
Members (Election) Rules provides 
that the Returning Officer shall exa- 
mine papers at the time appointed in 
this behalf, hear objections, if any, 
to the: eligibility of any candidate and 
determine those objections. Proviso to 
the said rule empowers the Returning 
Officer to permit corrections of clerical 
errors, in the nomination papers at: 
the time of scrutiny. The Court, there- 
fore, held that the corrections should 
have been allowed in order to bring 
it m conformity with the correspond- 
ing entry in the electoral roll It. is 
clear that all other particulars were 
identical except serial number of the 
voter which is entitled to be. corrected 
under proviso even at the time of 
scrutiny. The decision of the case 
rests that it was a clerical error, 


21. Om Prabha Jain’s case (AIR 
1960 Punj 526) (supra) is peculiar on 
its own facts, Her name was not en- 
tered on the electoral roll of the con- 
stituency on the last date of filing of 
the nomination papers (Le. 29-1-1957) | 
but an application had been made by 
her to the Chief Election Officer for 
inclusion of her name in the electoral 
roll of another constituency. In the 
column for filing the electoral roll 
number she mentioned that she had 
applied for her name .being entered on 
the roll, but: of course she could not 
mention any roll number, After her 
name was included on 31-1-1957, she 
obtained a certified copy and present- 
ed it on the date of’ scrutiny. The 
main question raised there was whe 
ther the qualification of a candidate to 
stand for election must be determined 
with reference to the date of nomina- 
tion alone .and not with reference to 
the date fixed for scrutiny of the no- 
minations and it was held that rele 
vant. date is the date of scrutiny. An 
observation was made that the omis- 
sion of the electoral roll number from 
the nomination paper would in .no 
sense be a substantial defect, In that 
case it is obvious that she could not 
possibly have mentioned her electoral 
roll number at the time of filing her 


nomination. papers, - and | she , indicated 


! 


the . | 


214 Delhi {Prs. 21-23] Bharat Bhushan 


it in the nomination paper itself to 
put other candidates/electors to notice 
that this information will be furnish- 
ed on the date of scrutiny. In Rangi 
Lal Chaudhary’s case (AIR 1962 SC 
1248) -(supra) the mistake occurred in 
the printing form which did not’ ex- 
actly conform to the Hindi -printed 
form in the Rules framed under the 
Act and the candidate filled in the 
name of the constituency in the blank 
space in the heading, but it was quite 
clear that the nomination was for the 
Dhanbad Constituency. The nomina- 
tion paper clearly showed the consti- 
tuency . from which the nomination 
was being made though there was 
some defect in filling. up. the- form. 
Even then the Supreme Court observ- 
ed that generally speaking if the no- 


mination does not disclose at all the 
name. of the constituency for -which 
the nomination has been made, the 


defect would be of a substantial char- 
acter for there would be no way of 
knowing the constituency for © which 
a candidate is being nominated. l 


22. Tt. ' may. be conceded to the ‘pe- 
titioner' that the provisions relating to 
filling up of nomination papers are 
not absolute and need not, ` therefore, 
be fulfilled exactly. Proviso to sub- 
sec, (4) of S. 33 is a pointer in that 
direction. The filling up: of the parti- 
culars of the electoral roll number 
could, therefore, be complied’ with 
substantially... The criterion of sub- 
stantial compliance is for the establish- 
‘ment of the eligibility and: identity. In 
this case the nomination papers con- 
tained the electoral roll ‘number as 
“Serial No. 956 in Part 329 of the 
Electoral Roll ‘for Chandni Chowk 
Parliamentary Constituency”, Shri De- 
vinder Kumar or his proposers:' have 
not come forward to depose that there 


was a mistake in the nomination’ paper 


or it had occurred due to any valid or 
good grounds. The information sup- 
plied is no information’ at all, as it 
would entail laborious: search in “the 
roll of Constituency No:'33 to’ estab- 
lish the identity and eligibility of Shri 
Devinder Kumar. No . -provision of ‘the 
Act and the Rules has been brought 
to my. notice and in my, opinion none 
exists conferring power on the Re- 
turning. Officer to allow amendments 
in the’ nomination papers on -the date 
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of scrutiny. The. power to allow am- 
endments can bè exercised on the pre- 
sentation of the nomination papers and 
can be exercised, only in the-matter of 
clerical error in regard to the names 
and numbers to be corrected in order 
to bring them into conformity . with 
the corresponding entries’ in the elec- 
toral rolls. When the stage of scrutiny 
comes, under S. 36 (4) only a technical 
defect which is not of a substantial 


-character can be. overlooked. . The re- 


quirement to the filling up of the par-| 
ticulars of the electoral rol- numbers 
is vital, as it is on their basis that the 
eligibility and identity is established. 
Even if they are directory,’ the breach 
of them can be over-looked, provided 
there is a substantial compliance with 
the rules. On the facts of this -case,|. 
T am. of the considered opinion that 


‘there has been no substantial compli- 


ence and the nominations were bad- 


in law. 


23: In Dharam Singh Rathi v. Hari. 
Singh, AIR 1975 SC 1274 the Return- 
ing Officer rejected the nomination 
paper on the ground, inter alia, that 
the name of the constituency of the 
proposer was not given in the nomina- 
tion papers and the Supreme Court 
held’ that this defect pointed out by, 
the Returning Officer was of a sub- 
stantial character and it made it obli- 
gatory for him to reject the nomina- 
tion paper. The constituency’ was part 
of the electoral roll number of the 


. proposer. If the electoral roll number, 


that is, the name of the constituency, 
the serial number’ of the part and the 
serial number of the “entry of.. “that 
part, of Shri Devinder Kumar on the 
basis of which the: petitioner claims 
that Shri Devinder - Kumar was quali- 
fled to be chosen to fill the seat in the 
Metropolitan Council, it is not -given at 
all in the nomination papers, then this 
defect is of a substantial character. 
The fact that the nomination was re-| 
jected on some other ground is of no 
consequence. If in‘ truth ~ there 
existed a defect of a substantial’ char- 
acter in the matter of compliance of 
§. 33 of the Act, the: nomination paper} 
was liable to be rejected, and. if it was 
so rejected, rejection would be proper 
whatever may have been the- reason 
given by the Returning: Officer.’ |: (See 
Ranjit Singh v. Pritam Singh, AIR 
1966 SC 1926), = = 
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24. To sum up I hold that Shri De- 
vinder Kumar .did not produce - either 
a copy of the electoral roll of that 


constituency particulars of which are 


given in the nomination papers, Exts. 
PW-1/4 and PW-1/5, or a relevant part 
thereof, or a certified copy of the re 
levant entries of 
along with the nomination papers or 
produced the same before the Return- 
ing Officer at the time of scrutiny. 
There is thus non-compliance of the 
provisions of S. 33 (5) of the Act and 
the nomination papers were rightly 
rejected by the Returning Officer. by 
virtue of the powers conferred under 
S. 36 (2) (b) of the Act, The rejection 
of the nomination papers cannot be 
held as improper. I further hold that 
Shri Devinder Kumar was not present 
at the time of scrutiny before the 
Returning Officer and neither Shri 
Devinder Kumar nor any one else von 


his behalf pointed out to the Return- 


ing Officer that Shri Devinder Ku- 
mars name is entered as a voter at 
serial No. 1021 Part 416-C pertaining 
to the East Delhi Parliamentary Con- 
stituency electoral roll As the electo- 
ral roll numbers, that is, the: name of 
the constituency, the serial number of 
the part and the serial number of the 
entry of that part of Shri Devinder 


Kumar on the basis of which the peti-_ 
tioner claims that Shri Devinder Ku- . 


mar was qualified to be chosen to 
fill seat in the Metropolitan Council is 
not given at all’ in the nomination 
papers, then this defect is of a sub- 
stantial character and the rejection 


was proper. I, therefore, hold issue | 


No. 1 against the petitioner. 


25. Issues Nos. 2 & 3: Order No. 40 
dated April 28, 1975 was made by the 
Delimitation Commission, India under 
S. 9 (2) (d) ofthe Delimitation Act, 1972 
in respect of the delimitation of parlia- 
mentary and metropolitan council con- 
stituencies in the Union Territory of 
Delhi, The order was published im the 

(Contd, on Col. 2) — . 


3 i Name of Constituency, 


Eo 1 
33-Rohtas Nagar . 


such roll either 
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Delhi Gazette. Extraordinary dated 
April 28, 1975 in pursuance of sub- 
sec. (1) of S. 10 of the Delimitation 
Act, 1972. A copy of the gazette is 
Ext. PW-1/10. The Delimitation Com- 
mission determined the territorial con- 
stituencies into which the Union Ter- 
ritory of Delhi. was divided for the 
purpose of elections to the House of 
the People and the extent of each 
such constituency and also the territo- 
rial constituencies into which the 
Union Territory of Delhi was divided. 
for the: purpose of election to the Me- 
tropolitan Council and the extent 
of each such constituency shail. be as 
shown in Table B. Entry relating to 
Constituency No. 33 reads as follows: 
‘(See table below) 


Delhi Gazette Extraordinary dated 
8th of February 1976, copy Ext. PW- 
1/10-A records that .the Government 
of the Union Territory of Delhi inti- 


mated to the Election Commission of 


India an inadvertent slip in the des- 
cription of 33-Rohtas Nagar and 34, 
Ghonda -Metropolitan Council Consti- 
tuencies in Table B of the Delimita- 
tion Commission’s Order No. 40 of 
28th April 1975 in respect of the Union 
Territory of Delhi. The notification 
further records that the Election Com- 
mission considered it necessary and 
expedient to make amendments in the 
description of those constituencies so 
as to bring the order correct and up- 
to-date. In exercise of the powers con- 
ferred by S. 11 of the Delimitation 
Act, 1972 ‘the Election Commission 
made the corrections in the said order 
in Table B Metropolitan Council Con- 
stituencies, Correction made against 
33-Rohtas Nagar in the description of 
the extent of the constituency was to 
the effect that after the words and 
figures “Charge No. 1” the words “and 
Mandoli village” were inserted. Ac- 
cordingly, the word ‘Mandoli’ was de- 
leted against 34-Ghonda in the des- 
cription of the extent of constituency. 

26. In exercise of the powers con- 
ferred by S. 5 of the Delhi Munici- 
pal Corporation Act, 1957, as amend- 


Extent of Metropolitan Council 
_ Constituencies, oe 
2 


Block Nos. 53 to 117 and 157 to 165 


- in Census Charge No. 2 and Block 


Nos, 1..to 52 in Census Charge No, 1 


_ in Delhi Municipal Corporation, 


ki 
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tion (Amendment) Act, 1974 read with 
the Government of India, Ministry of 
Home Affairs notification No. 3/6/66- 
Delhi dated the 20th April, 1967 and 
in supersession of all previous orders 
on the subject, the Lt. Governor, 
Delhi made the Delhi Municipal Cor- 


poration (Delimitation of Wards) 
Order, 1975. The notification dated 
Feb, 23, 1975 was published in the 


Delhi Gazette Extraordinary, copy 
- Ext. RW-5/1. The wards into which 
Delhi was divided for purposes of 
election of Councillors to the Munici- 
pal Corporation of Delhi and the ex- 
tent of each such ward shall be shown 


in the schedule to this Order. Ward 
No. 55-Rohtas Nagar, Ward 56-Navin 
Shahdara and Ward No. 58, Usman 


Pur are relevant for purposes of this 
election petition. 


27. By notification dated 12th Aug. 
1976 published in the Delhi Gazette 


Extraordinary dated Aug. 30, 1976, 
copy Ext. PW-8/3, the Election Com- 
mission made corrections in the Deli- 
mitation Commission’s Order 40 of 


28th April, 1975. The notification states 
that whereas the Government of the 
Union Territory of Delhi have intimat- 
ed alterations in the name and extent 
of wards of Delhi Municipal Corpora- 
tion mentioned in the Metropolitan 
Council Constituencies in Table B of 
the Delimitation Commission’s Order 
40 of 28th April 1975 and whereas the 
Commission considers it necessary and 
expedient to make amendments in the 
description of the extent of those con- 
stituencies so as to bring the order 
correct and up-to-date, the Election 
Commission in exercise of the powers 
conferred by S. 11 of the Delimitation 
Act, 1972 made corrections in the said 
Order as follows: . 


In Table B for the existing en- 
tries the following entry was substi- 
tuted relating to Constituency No. 33, 
Rohtas Nagar. { 


*33~Rohtas Nagar-Wards 55-Rohtas 
Nagar and 56 Navin Shahdara and 
Villages Saboli and Mandoli included 
în ward 58-Usmanpur, in Delhi Muni- 
cipal Corporation.” 


28. The preamble to the Delimitation 


Commission Act, 1972 contains that it. 


is an’ Act to, provide for the readjust- . 
ment of the allocation of seats in the 


v. Ved Prakash (Chadha J.) 
ed by the Delhi Municipal Corpora- . 


_ ATR. 


House of the People to the States, the 
total number of seats in the Legisla- 
tive Assembly of each State, the divi- 
sion of each State and each Union 
Territory having a Legislative Assem- 
bly and the Union Territory of Delhi 
into territorial constituencies for elec- 
fions to the House of the People and 
Legislative Assemblies of the States 
and Union Territories and Metropoli- 
tan Council of Delhi and for matters 
connected therewith. Section 3 of the 


said Act enjoins upon the Central 
Government to constitute a Commis- 
sion to be called the Delimitation 


Commission. Section 4 of the said Act 
provides that it is the duty of the 
Commission to readjust on the basis 
of the latest census figures the alloca- 
tion of seats and the division of each 
State into territorial constituencies. 
Under the proviso it is not necessary 
for the Commission to readjust the 
total number of seats in the Metro- 
politan Council of Delhi. The delimi- 
tation of the constituencies is provid- 
ed for in S. 9 of the said Act. Under 
sub-sec. (2) of S. 9, the Delimitation 
Commission has to publish its propo- 
sals for the delimitation of the con- 
stituencies to consider all objections 
and suggestions and thereafter its 
duty is by one or more orders to de- 
termine the delimitation of constituen- 
cies. Publication is to be given to the 
orders of the Delimitation Commission 
under S. 10 (1) of the said Act. The 
legal effect of the order is given in 
sub-sec. (2) of S. 10 of the Act. Under 
sub-sec, (2) “upon publication in the 
Gazette of India, every such order 
shall have the force of law and shall 
not be called in question in any 
Court.” Section 11 of the said Act 
empowers the Election Commission, 
inter alia, to correct any error in any 
of the orders of Delimitation Commis- 
sion under S. 9 arising therein from 
an inadvertent slip or omission. It 
further empowers the Election Com- 
mission where the boundaries or name 
of any district or any territorial divi- 
sion mentioned in any of the = said 
orders are or is altered, to make such 
amendments as appear to it to be ne- 


cessary or expedient for bringing the 
orders up-to-date. The notification 
dated Feb. 9, 1976 made corrections 
by virtue of powers conferred by Sec- 
tion 11 ee the ssid Act when village 
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Mandoli. was inserted against Constitu- 
ency No. 33 Rohtas Nagar. The notifi- 
cation dated 12th Aug. 1976, Ext. PW- 
8/3, made amendments in the descrip- 
tion of the extent of constituency so 
as to bring the delimitation order 
No. 40 as- correct and up-to-date. The 
objections to the delimitation of con- 
stituencies are entertained when the 
proposals are published. After the 
consideration of all objections and 
suggestions, the Delimitation Commis- 
sion determines by order the delimita- 
tion of the constituencies. Its orders 
are then published in the Gazette of 

dia and in the official gazette of the 
States concerned. The law is well 
settled that the Delimitation Commis- 
sion’s orders upon publication are final 
and cannot be called in question in 
any court, 


28. An argument was advanced by 
the counsel for the petitioner that the 
condition precedent for the exercise of 


jurisdiction under S., 11 of the said 


Act was lacking as there was no error 
arising in the Delimitation Commis- 
sion’s Order No. 40 from any inadver- 
tent slip or omission. It was also urg- 
ed that it was not expedient to bring 
out the description of the extent of 
he constituency up-to-date. Besides 
attached to the orders of 
Commission as 
brought up to date by the Election 
Commission, this argument is not open 
to be advanced in this Election Peti- 
tion. The arguments for declaring elec- 
tion to be void are set out in S. 100 
of the Act. Sec. 100 (1) (d) (iv) em- 
powers the High Court to set aside the 
election if it is of the opinion that the 
result of the election, in so far as_ it 
concerns the returned candidate has 
been materlally affected by any non- 
compliance with the provisions of the 
Constitution or of the Act or of any 
rules or orders made under the Act. 
Even if there is any non-compliance 





limitation Act, 1972, the 
while trying an election 
has no jurisdiction to pronounce upon 
the non-compliance of S. 11. The elec- 
tion dispute is a statutory proceedings 
unknown to the common law. It is not 
an action at common law or in equity. 
The election can only be set aside and 
declared void on the grounds’ which 
have been’ mentioned. in-S. 100 of. the 
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Act and not on any ground outside ‘it. 
Issue No. 3 is thus held in favour of 
the respondent, 


30. The case on facts as set up in 
the election petition is that 22 polling 
stations of Nand Nagri and Mandoli 
having more than 19,000 votes have 
been illegally included in Constitu- 
ency No. 33 after the delimitation of 
the constituencies was carried out and 
completed on 28th of April, 1975 -as 
contained in Delimitation Order No. 40. 
Oral evidence has been led. by the 
petitioner in his own statement that 
he started his canvassing on the basis 


.of the list of 71 polling stations of con- 


stituency No. 33 given to him by 
the Returning Officer and that list is 
Ext, PW-8/1; that he continued his 
canvassing on the basis of the list 
Ext. PW-8/1 during the elections; and 
that in this list of polling stations the 
locality of Nand. Nagri and Mandoli 
are not included. In the examination- 
in-chief itself the petitioner admits 
that the colony of Nand Nagri was 
established in the end of the year 
1976; that Nand Nagri was established 
in the village Mandoli; that Nand 
Nagri colony is within the boundaries 
of village Mandoli and that in the 
plan Ext. PW-1/8 the colony of Man- 
doli is mentioned. Shri R. S. Gautam, 
General Assistant in the office of the 
Chief Electoral Officer, Delhi appeared 
as P.W. 1 and brought the plan of 
East Delhi Parliamentary Constitu- 
ency. Constituency No, 33 was indi- 
cated and encircled red in the plan 
Ext. PW-1/8. He stated that Mandoli is 
shown in Constituency No. 33. The 
Metropolitan Constituency No. 33 was 
indicated in the plan Ext. PW-1/8 by 
the use of words A, B, C, D, E and F 
by P.W. 1. The plan clearly mentions 
that village Saboli and  Mandoli are 
included in Metropolitan Council Con- 
stituency No. 33. If the description of 
the extent of the wards as mentioned 
in the notification dated Feb. 23, 1975, 
Ext, RW-5/1, is placed on the plan Ext. 
PW-1/8, then Saboli and Mandoli are 
included in ward No. 58. P.W. 2 Shri 
Akhey Singh, Patwari. Babar Pur, 
Delhi also deposed in examination-in- 


chief that he had seen Nand Nagri. 
and that is on the east of Shahdara- 
Saharanpur Railway Line in the re- 
venue estate of Mandoli, On the basis 


of this, material or: the record, I have 


` 
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no hesitation in identifying Nand 
Nagari as having been established. in 
vilage Mandoli may be sometime 
after the aforesaid four notifications. 
Both Nand Nagri and village Mandoli 
are, therefore, included in Ward No. 
08 Usman Pur and are included in the 
Metropolitan Council Constituency No. 
33, as notified in the’ notification dated 
12th Aug., 1976, Ext, PW-8/3. 


31. The ignorance of the petitioner 
is deposed as on the basis of list Ext. 
PW-8/1 which is stated to have been 
supplied by the Returning Officer. 
This statement of the petitioner can- 
not be accepted as correct. P.W. 1 
brought the list of polling stations of 
constituency No. 33-and produced it 
as Ext, PW-1/9. List Ext, PW-8/1 was 
not put to this witness. P.W. 1 ad- 
mits in the cross-examination that a 
list of polling stations is prepared, 
that the tentative list of polling sta- 
tions was sent to all the candidates 
and after receiving objections certain 
corrections were made; that the list of 
polling stations of Metropolitan Con- 
stituency No. 33 is Ext, PW-1/9 (col- 
lectively); that certain corrigendum 
notifications were made making am- 
endments in the polling stations and 
the notification is Ext. R-l. Ext. PW- 
1/9 includes in it polling stations 77 
and 78 of village Mandoli and polling 
stations Nos: 79 to 98 of Nand Nagri. 
The petitioner deposes in the exami- 
nation-in-chief itself that a final list of 
polling stations was supplied to him 
on June 3, 1977 along with a forward- 
ing letter. The forwarding letter is 
Ext. PW-8/2 and the list of polling 
stations is Ext. PW-8/2-A, List Ext. 
PW-8/2-A is the same as Ext. PW-1/9 
but does not carry the corrections in 
ink. Polling stations 77 and 78 of vil- 
lage Mandoli and polling stations Nos. 
79 to 98 of Nand Nagri are contained 
in the list Ext. PW-9/2-A, The for- 
warding letter dated May 30, 1977, 
Ext. PW-8/2, gives the subject as 
“General Elections to Metropolitan 
Council of Delhi-1977 = publication of 
list of polling stations in Final”, and 
in the body of the letter it is stated 
that this list is sent in pursuance of 
the provisions of S. 25 of the Act by 
Shri Ashok Kumar, Returning Officer 
for constituency No. 33 providing for 
the said constituency with the previ- 
ous approval of Election Commission 
of India, the polling stations specified 
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in the appended list in respect of the 
polling area of group of voters as 
noted against each. The handbook for 
the Returning Officers which was reli- 
ed upon by the counsel for the peti- 
tioner for another purpose in Chap. L, 
Group B provide for the publication 
of the list of polling stations in draft, 
inviting objections and suggestions for 
consideration, finalising the list of pol- 
ling stations for the constituency, for- 
warding it to the Election Commission 
and obtaining its approval. Under Sec- 
tion 25 of the Act, the District Ele 
tion Officer is required with the pre- 
vious approval of the Election Com- 
mission to provide a sufficient number 
of polling stations for every constitu- 
ency and also a publication of the list 
of polling stations for that constitu- 
ency. This is what is done by the Re- 
turning Officer in the notification dated 
May 30, 1977 Ext. PW-8/2, forwarding 
the final list of polling stations. This 
final list contains polling stations Nos. 
77 and 78 of village Mandoli and pol- 
ling stations 79 and 98 of Nand Nagri 
Thus there is no illegal inclusion of 
the 22 polling stations of Nand Nagri 
and village Mandoli in Constituency 
No: 33. This relieves me of appreciat- 
ing the directly opposite oral evidence 
of the parties whether in fact the 
petitioner was canvassing or not in 
the area of Nand Nagri and Mandoli 
or whether the petitioner had know- 
ledge of the fact or not that Nand 
Nagri and village Mandoli were lm- 
cluded in constituency No. 33, 


39.. The second part of the: issue is 
about the exclusion of polling station 
No. 15, Jagjiwan Nagar, Gali Nos. 1 
to 9 containing 1287 votes and 292 
votes belonging to Jyoti Nagar Colony 
on Loni Road (Jyoti Colony) in polling 
station No. 26. At the stage of argu- 
ments, however, the petitioner sought 
to enlarge the scope of the enquiry 
for exclusion of polling station No. 14, 
voters Nos, 1605 to 2294 (690 votes); 

station No. 48, voters numbers 
1234 to 1384-A (151 votes); polling sta- 
tion No. 71, voters Nos. 351/1055-1422 
(368 votes) and polling station No. 72, 
voters Nos, 959-1066-A (108 votes). For 
this exclusion reliance is placed œn 
Ext, R-1. Ext. R-1 was produced preli- 
minary for exclusion of Polling Sta- 
tion No. 15, otherwise the evidence 
would have been confined within the 


scope of the pleadings, The petitioner 


1978 


pleadings. Courts are to decide the 
case as set up in the election petition. 
No amount of evidence can be looked 
upon a plea ye was never put for- 
ward. 


33. The issue arising out 
pleadings of the parties'is confined to 
Polling Stations. Nos, 15 and 26 only. 


In pursuance of the provisions of S. 25. 


of the Act, Shri Ashok Kumar, Re- 
turning Officer for 33 Metropolitan 
Constituency provided for the 
constituency with the previous appro- 
val ‘of Election Commission 
the polling stations specified in the 
list appended to the Order dated May 
30, 1977. The order- dated May 30, 
1977 is Ext. PW-8/2. The list of pol- 
ling stations is Ext. PW-8/2-A. Para. 
14 of Chapter I of the Hand Book of 
Returning Officers provide that the 
District Election Officer/Returning Of- 
cer can correct printing and clerical 
mistakes, if any, after such publica- 
tion, The Chief Election -Officer by his 
letter dated June 5, 1977 issued a cor- 
rigendum to the list of polling sta- 
tions for election. to the Metropolitan 
Council of Dethi, inter alia, deleting 
from 33 Rohtas Nagar polling station 
No. 15. The corrigendum notification 
is Ext. R-1. According . to Mr. Bansal 
by making amendments in the polling 
stations after the dead line of the 
date of inviting the nomination papers 
as provided in sub-sec. (3). of S. 23 of 
the Representation of the People. Act, 
1950 has the effect of. deletion .in the 
electoral roll of constituency No. 33. 
Reference was invited to Ss. 13-D to 
23 of the Representation of the People 
Act, 1950. This argument is attractive 
but cannot stand scrutiny. A violation 
purely of the Representation ‘of the 
People. Act, 1950isoutside the purview 
of S. 100 (1). (d) (iv) of the Act as 
such an Election Court which derives 
its jurisdiction from the Act is not 


entitled to look into the violation of | 


1950 Act. Section 23 (3) of 1950 Act 
only assumes importance in the Elec- 
tion Court because of the 
of S. 62 of the Act where the electoral 
roll has to be understood as the. elec- 
toral roll that was in force on the 
last day for making the | ‘norninations 
for elections. - = 


$4, Under.S. 62. of the Act, no per- 


son- who is not, and except as express- 
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of de 


said - 
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- Puri, Jyoti Nagar, Jyoti Colony 


provisions | 


{Prs. 32-34] Delhi 219 


ly provided- by the Act, every person 

who is for the time -being entered in 
the electoral roll of.:any constituency 
shall be entitled to vote in that con- 
stituency, .Thus, if a person is not en- 
tered in the electoral roll of any parti- 
cular constituéncy, he is prohibited 
from voting in that constituency. Pol- 
ling Station No. 15 as included in 
the list of polling stations notified on 
May 30, 1977 under S. 25 of the Act. 
Section 25 of. the Act empowers the 
District Election ‘Officer to provide for 
a sufficient number of polling ‘stations 
for every constituency.: The area of 
Jagliwan Nagar, Gali Nos. 1-9 con- 
taining a- serial number of voters 
"347/485-970, 971-1604 (A), 347/2206- 
2471 (A)? was erroneously included in 
33, Rohtas Nagar, Metropolitan Con- 
stituency, Jagjivan Nagar ` does not fall 
in constituency No, 33 in view of the 


© material placed on the . record. This 


was -sought ito be included in 55 Roh- 
tas Nagar Municipal Corporation Ward. 


' The Municipal Wards are given in 


notification Ext. RW-5/1 If we trace 
the line. according to the extent of the 
ward as. given in this notification on 
the plan Ext. PW-1/8, then Jagjivan 
Nagar falls outside that line. State- 
ment of the petitioner himself is that 


-the colonies of Jyoti Nagar, Jyoti Co- 


lony; Jagjiwan Nagar and Durga Puri 
are side by side and they are located 


-on the northern side of the Nala, -The 


evidence of PW-2, Patwari Babar Pur 
is that the colonies known as Durga 
Puri. Jyoti Nagar, Jyoti Colony and 
Jagjiwan Nagar -are situated in the re- 
venue estates of Sikdar Pur, Gokal 
Pur and Babar Pur, The revenue 
estates of Gokal Pur, Sikdar Pur and. 
Babar Pur are indicated in the plan. 
Ext, PW-1/8 and they are on the nor- 
thern side of the boundary line AB- 
CD. Constituency No. 33 is . on -the 
eastern .side of the boundary -line , AB- 
CD. and constituency No. 34 is on the. 
northern line of ABCD. P.W, 2 says 
that the colonies known as Durga 
and 
Jagjiwan -Nagar are on.the north of 
boundary : of Metropolitan Constituency 
No, :33. nearabout Loni Road. P.W. 3 
also states: that Jyoti Nagar:and Jag- 
jiwan. Nagar are on the north of the 
Nala. P.W. 7 also states that the -colo- 
nies known as Jagjivan Nagar,. Nathu 
Colony, Durga Puri, Jyoti Nagar and 


Jyoti -Colony are situated on, _the-.nor- 


t 
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thern side- of the Nala and this Nala 


is indicated at point A to B in the. 


plan: Ext. PW 1/8 Thus I have no hesi-~ 
tation in holding that the area of Jag- 
jivan Nagar, Gali Nos. 1 to 9 was not 
forming part of constituency No. 33. 
No person’ who is not for the time be- 
ing entered in the electoral roll of 
any constituency, is entitled to vote in 
that constituency. The electoral rolls 
Exts. PW-1/1 to PW-1/3 of Constitu- 
ency No. 33 produced by P.W. 1 do 
not include the voters numbers men- 
tioned above of Jagjivan Nagar, Gali 
Nos. 1 to 9. Voters of Jagjivan Nagar, 
Gali Nos, 1 to 9 were assigned to pol- 
ling station No. 15 and were wrongly 
included in 33 Rohtas Nagar in the 
lst of polling stations notified on May 
30, 1977. By issue of the corrigendum 
notification dated 5th June 1977, that 
clerical mistake was rectified and pol- 
ling station No. 15 was deleted from 
Rohtas Nagar-33 . Constituency. Sec- 
tion 23 (3) of the Representation of 
the People Act, 1950: contains a prohi- 
bition for amendment, transposition or 
deletion of any entry in the electoral 
roll of a constituency after the last 
date for making nomination for an 
election in the constituency. The peti- 
tioner has not led evidence that the 
said voters of Jagjivan Nagar, Gali 
Nos. 1 to 9 were included in the elec- 
toral roll of Constituency 33 and their 
names were existing in it as on 18th 
May 1977, On the other hand _ the 
voters list Exts, PW-1/1 to PW-1/3 fil- 
ed at the instance of the petitioner by 
the Election Office does not contain 
the electoral roll numbers of Jagjivan 
Nagar. Section 25 of the Act which 
makes provision for providing the pol- 
ling stations in the constituency, does 
not lay down any limitation of time 
|for publishing a list showing the pol- 
ling stations. It does not contain. any 
prohibition of making any amendments 
or corrigendums in the list so publish- 
ed or any restriction of time to- make 
amendments. Power conferred on the 
District Election Officer was exercis- 
able from time to time, unless a dit- 
ferent intention appears, as and when 
an occasion .arises. The amendment in 
. the list of Polling Station became ‘in~ 
evitable when it was brought to the 
notice of the’: District Election Officer 
that polling station No. 15, containing 


the votes-of Jagtivan Nagar was erro- - 


- neously: included--in constituency No. 33 


e ALR, 


‘In the absence of a prohibition of 
law, the power inheres in the District. 
Election Officer to correct clerical mis- 
takes or printing errors by issuing and 
publishing corrigendums to the list of 
polling stations of any constituency, 
as has been done by Ext. R-1. The _ 
Handbook also notices the power to 
correct printing and clerical mistakes, 
if any, after publication of the list of 
polling stations. The power is exercis~ 
able also by virtue of S. 14 of the 
General. Clauses Act, 1897. 


35. Another part of the issue is 
that 392 voters belonging to Jyoti 
Nagar Colony on Loni Road (Jyoti Co- 
lony) in polling station No. 26 were 
illegally excluded. While discussing 
the disputed votes of Jagjivan Nagar, 
I have also discussed the situation of — 
Jyoti Nagar Colony which is outside 
constituency No. 33 and in fact falls 
in constituency No, 34. Factually the 
voters of Jyoti Nagar Colony are not 
electors of constituency No. 33 and by 
virtue of S. 62 of the Act have no 
right to vote in that constituency. In 
Ext. PW-1/2, serial Nos, 359 to 735 
(total votes 377) are printed in the list 
of constituency No. 33, but they have 
been deleted in the list itself. It is 
clear that there was error in printing 
the voters serial Nos, 359 to 735 of 
Jyoti Nagar Colony in the list of con- 
stituency No; 33:-and deletion must 
have been made before the lists were 
supplied to the petitioner or issued, 
These serial numbers of voters have 
not been assigned to any of the pol- 
ling stations of constituency No. 33. 
Polling Station No, 26 mentioned in 
Ext, PW-8/2-A (or Ex. PW-1/9) does 
not include in it the serial numbers of 
voters from 359 to 935. They were, 
however, included in the tentative list 
Ext, Pws-/1 in polling station No. 24, - 
but that ‘tentative list is not finak 
The final list is Ext. PW-8/2-A. Thus 
I hold factually the voters of polling 
station No. 15, Jagjivan Nagar, Gali 
No. 1 to 9, Voters Nos 347/485- -970, 
971-1604 (A), 347/2306-2471-A . as well 
as voters No. 359 to 735 of Jyoti 
Colony earlier included in polling sta- 
tion No. 24 (later on renumbered as 
26) were not electors of constituency . 
No. 33 and had no right to vere in 
ednstituency No. 33.- 


36. There has been thus no improper 
reception or refusal of any vote, Issu@ 


1878" 


-No, 2 is held the petitioner. 


against 


For the: reasons already recorded, Issue 
No. 3 is held in favour of the respon- 
dent, 





by the returned candidate has 
be established. In view of my 
findings on Issues Nos. 2 and 3, I do 
not intend to give a decision on hypo- 
thetical basis. The frame of the issue 
is also indicative in this direction. 
Issue No. 4, therefore, does. not arise 
for determination. 


38. Issue No. 5: In the result the 
Election Petition No. 1 of 1977 is dis- 
missed with costs, Counsel fee Rupees 
1,000/-, i 
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C. L. Tandon, G. S8., Plaintiff v. 
Prem Pal Singh Rawat and others, 
Respondents. 

I A, 1490: and 1586 of 1977 (in Suit 
No. 383 of 1975), D/- 9-2-1978, 


(A) Civil P. C. (5 of 1908), S. 10 — 
Conditions for applicability of section. 


Before S. 10 can apply to a parti- 


cular case the following conditions 
must be satisfied: 


(a) The matter/matters im issue 
should be substantially the same in 
the two suits. 


(b) The previously instituted suit 
should be pending in the same Court 
in which the subsequent suit: is 
brought or in another court in India 
having jurisdiction to grant the relief 
claimed; and 


(c) The two suits should be between 
the same parties or their representa- 


tives and these parties should be liti-. 


suits under the 
(Para 9) 


gating in the two 


same title. 
Anno: AIR Comm Civil P. C. 
(1976) Edn.), S. 10, N. 2. , 


DV/EV/B451/78/KSB - 


"CL. Tandòù- v; Prem ‘Pal Singh 7 =” 


Petition dismissed, 


(9th, 
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: (B) Civil P. C. (5 of 1908), S. 10 — - 


Application: for stay of suit — If can 


be entertained: before filing of written 
statement, 

An application under S. 10 cannot 
be disposed of. without the Court being 
clear as to what are the matters in 
issue in the two suits and the filing of 
the written-statement is, with that end 
in view, usually insisted upon. But 
when a certified copy of the Patna 
plaint has been produced by the appli- 
cants for stay of Delhi suit and its 
perusal along with the plaint of the 


‘Delhi suit brings in full focus all the 


issues at which the parties are in con- 
flict, it will be useless in this situa- 
tion to put off the consideration of 
the stay application till all the parties 
to the suit have placed their plead- 
ings on the record. AIR 1975 Punj 
and Har 171, Rel. on. (Para 5)- 


Anno: AIR Comm. Civil P. C. (9th 
(1976) Edn), S. 10, N. 3A.. 

(C) Civil P. C. (5 of 1908), S. 10 — 
‘Previously instituted suit? — Patna 
suit and Delhi suit filed on same date 
viz. . 3-6-1975 — Plaint in Delhi suit in 
which originally there was only one 
defendant got amended by addition of 
number of defendants and amended 


plaint represented on 4-8-1975 — Delhi 


suit as far as added defendants were 
concerned should be treated as filed on 
4-8-1975 and not on 3-6-1975. AIR 1958 
J and K 21 and AIR 1861 Bom 292, 
Rel. on.. | (Para 8) 

Anno: AIR Comm. Civil P. C. (Sth 
(1976) Edn.),.S. 10, N. 4A. 


(D) Civil P. C. (5 of 1908), S. 16 — 
Matter in issue must substantially be 
same — Whether matters in issue are 
directly and substantially same — 
Test to determine. 

It is. not the. requirement of the law 
that the matters or the issues involved 
in the two suits should be totally. 
identical, but they must be substan- 
tially the same. AIR 1953 Bom 117 
and AIR 1957 Cal 727 and AIR 1972 
Cal 128, Rel. on. (Para 10) 

‘Where on. a comparative study of 
the plaints in the Delhi suit and the 
Patna suit the issues involved in the 
two suits were found not substantially 


the. same, the mere fact that one of 


the majcr issues is common to both 
the suits will not. by itself serve the 


applicants purpose. One valuable touch- 
the 


stone. for. determining- : whether 
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matters in issue are directly and sub- 
stantially the same is whether the de- 
cision in the prior suit Will bring the 
principle of res judicata into operation 
in the subsequent suit, AIR 1975 Cal 
411 and AIR 1929 All 805 and AIR 
1954 All 141, Rel. on. (Para 10) 
In the instant case as the issues of 
utmost importance involved in the 
_ Delhi suit were alien to the Patna 
suit the disposal of the suit at Patna 
‘was held not to stand in the way of 


trial of those issues by the Delhi 
Court. (Para 10) 
Anno: AIR Comm. Civil P, C. (8th - 


(1976) Edn.), S. 10, N. 4. 


(Œ) Civil P. C. (5 of 1908), S. 10 — 
Same parties, 

Though S. 10 does not réquire com- 
plete identity of the parties the same 
parties of which S. 10 speaks mean 
the parties as between whom the mat- 
ter substantially in issue has arisen 
and has to be decided. AIR 1957 Cal 
727, Rel. on. (Para 11) 

Anno: AIR Comm. Civil P. C. (9th 
(1976) Edn.), S. 10, N. 9, 


(F) Civil P. C. (5 of 1908), Ss. 10 
and 151 — Court has inherent power 
te stay suit where S. 10 does not 
strictly apply for ends of justice, 

As in the instant case the circum- 
stances disclosed that if the Patna suit 
was allowed to proceed and the one 
at Delhi was shelved, the whole litiga- 
tion between the parties would be fu- 
tile and the crux of the conflict will 
remain as unresolved as ever, the 
Court dismissed the application under 
S. 10 read with S. 151. (Para 12) 

Anno: AIR Comm. Civil P. C. (9th 
(1976) Edn.), S. 10, N. 2. 

Cases Referred: Chronological Paras 


AIR 1975 Cal 411 10 
AIR 1975 Punj and Har 171 5 
AIR 1972 Cal 128 10 
AIR 1961 Bom 292 8 
AIR 1958 J and K 21 | 8 
AIR 1957 Cal 727 10, 11 
AIR 1954 All 141 = 10 
AIR 1953 Bom 117 | =: D 
AIR 1929 All 805 10 


P. C. Khanna, for Petitioner, 
ORDER:— This order will 


of I. As. 1490 and 1506 of 1977. These 


applications have been made under 


S. 10 read with S. 151 -of the. 


dants. 4, 5, 6, 7, 11, 12, PUE and 16 
respectively. | co 


Sbri Prem Pal Singh . Rawat 


Civil - 
P. C. by defendant No. 9 and defen- 


A.LR. 


2 C. L. Tandon, who claims to be 
the General Secretary of Divine Light 
Mission, instituted Suit No. 383 of 
1975 on June 3 of that year against 
alias 
Balyogeshwar Shri Sant Ji Maharaj 
for a permanent injunction restraining 
the defendant from interfering with 
the affairs of the Divine Light Mis- 
Sion including collection of funds in 
the name of the Mission or otherwise 
using the Mission’s name for any pur- 
pose directly or indirectly through his 
employees or agents. He moved an 
application (IA 1622 of 1975) for am- 
endment of the plaint on 24-7-1975 
contending that certain individuals un- 
der the instructions of the original de- 
fendant to the suit had started inter- 
fering with the functions of the Divine 
Light Mission and it had become 
necessary to implead them as defen- 
dants. He also proposed to bring in 
Some more persons as pro forma de 
fendants. The said application was al- 
lowed by Safeer, J., on 31-7-75 and 
the amended plaint with 37 more 
names added to the arrary of defen- 
dants was presented on 48-1975. There 
were consequential changes in the pra- 
yer clause too and it came to read as 
follows :— 


“It is, therefore, prayed that 
Hon’ble Court may be pleased to: 

(a) grant a permanent injunction re- 
straining defendant No. 1 from inter- 
fering in the affairs of the Divine 
Light Mission directly or through his 
agents or employees, by claiming to 
be its spiritual head or otherwise. 

(b) Declare that defendants 22 to 
38 are members of the Governing 
Body of Divine Light Mission and de- 
fendants: Nos. 2 to 18 are not the 
members of the Governing Body (Kar- 
yakarni E of the Divine Light 
Mission. 


(c) Restrain defendants Nos. 2 to 21 
from interfering in the affairs of the 
Mission by claiming to be the mem- 
bers of as eons Body or other- 
wise. 

(d) Declare that no meeting of the 
General Body of the Divine Light 
Mission was held on 22nd March, 1975 
at Jaipur or on 13th April, 1975 af 
Lucknow and any document purport- 
ing to be the minutes of the afore- 
said meeting is a fabrication Sad cans 
cel the same, 


this 
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- (e) restrain the defendants 1. to 21 
from collecting any funds in the name 
of the Divine Light Mission for any 
purpose directly or indirectly through 
their employees and agents.” 


3. Roshan Lal Sharma figuring- as 
defendant No. 9 in the amended plaint 
filed I. A. No. 1490 on 3-5-1977 for the 
stay of the suit. It was alleged by. 
him that the plaintiff had sued the 
defendants purporting to act as Gene- 
ral Secretary of the Divine Light Mis- 
sion which was a registered society in 
Bihar under the Societies _ Registration 
Act while defendant No.-2 in these 
proceedings (Nand Kishore Prasad 
Verma) had filed a suit at Patna (T. 8. 
No. 129 of 1975) in the Court of the 
Sub-Judge I, Patna, as Planning Secre- 
tary of the said Society. According to 
him both the suits related to control 
over the affairs and property of the 
said Society and the matters in issue 
in them were directly and substantial- 
ly the same. In the Patna suit de- 
fendants 2 to 18 in the suit here are 
alleged to be members of the Govern- 
ing Body of the said Society whereas 
in the Delhi.suit defendants 22 to 38 


are stated to hold that position. In 


each. of the suits there is a claim for 
declaration to that effect and similar 
reliefs, including an injunction restrain- 
ing the contesting defendants from 
acting as the Governing Body have 
been sought. It has been averred ‘fur-~ 
ther that the parties in the two suits 
-are the same for all practical. purposes 
out of a total of 38 parties in the pre- 


sent suit, 33 are common to the Patna . 
suit. It has been conceded that: de- 


fendant No. 1 in Delhi Suit the 
youngest son of the founder of the 
Divine Light Mission, has not been 


joined as a party to ‘the. Patna suit 


and similarly defendants 1 to 3 in 
Patna suit the widow and the. two 
eldest sons of the said founder, res- 
pectively have not been impleaded in 
the present suit. Apart from ` these, 
two or three other parties are not 


common but that is stated to be of‘no 


consequence. It has been alleged fur- 
ther that this Court will not possess 
jurisdiction to try the present 


ment of the Society registered and 
domiciled in -Bihar and the plaintiffs 
purported registration of- the Society 
in Delhi with the name ‘Divine Light 


ing the pendency of the Patna 


sult ` 
which relates to the right of manage-- 
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Mission’ is fraudulent and meant to 
deceive the devotees and the members 
of the public. It was urged in the ap- 
plication again that the Patna suit was 
filed on 28-5-1975 in the Court of Sub- 
Judge II, but on account of allocation 
of work amongst the Sub-Judges there 


‘it was entertained by Sub-Judge I on 


3-6-1975. in the early morning. On the 
other hand,. the present suit was in- 
stituted y on 3-6-1975 against 
defendant No, 1 alone and defendants 
2 to 38 were added later on by way 
of the amended plaint filed on 48- 
1975, It was submitted in the end 
that this Court’s jurisdiction did not 
extend to the present suit and its pro- 
ceeding therewith would be contrary 
to the provisions of S, 10 of the Code: 
moreover, it would be in the interest 
of justice to stay the present suit dur- 
suit 
because otherwise conflicting decisions 
in the two suits might bar an effec- 
tive adjudication of the matters in 
controversy. Almost similar allega-. 
tions have been made in the other ap- 
plication for stay, Le. LA, No, 1506, 
submitted. by defendant No, 4 and 


i others. 


4. The applications were opposed by 
the plaintiff who urged, inter alia, 
that the applications did not lie be- 
cause the applicants bad not yet filed 
their written statements; the suit pend- 
ing at Patna was not a previously in- 
stituted suit; the parties In the two 
suits were not the same; the court at 
Patna did not have the jurisdiction to 
grant the relief asked for here; the 
principal relief- sought through the 
Delhi suit was not covered by the suit 
at Patna; none of the contesting de- 
fendants reside at Patna and the mere 
fact that the defendants supporting 
the plaintiff are residents of Patna was 
not sufficient to give jurisdiction to 
that court; the cause of action for the 
Patna suit arose either at Lucknow 
or, at: Jaipur where the disputed meet- 
ings are alleged to have been held and 
the Patna. court could not, therefore, - 
entertain the suit; though the Divine 
Light Mission was registered at Patna 
‘its headquarters from the very begin- 
ning had been at Delhi and it was re- 
gistered as a ‘society at Delhi as well 
before the. present suit arose with the 
object of transferring even the nominal 


registered office to: this place, 
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5. The learned counsel for the par- 
ties have addressed arguments only on 
the points which they thought -to be 
crucial for the purpose of stay of the 
instant suit. For instance the matter 
of jurisdiction of Patna Sub-Judge has 
not been canvassed before me for the 
reason it is awaiting decision of Patna 
High Court. The issue of jurisdiction 
of this Court. in respect of the pre- 
sent case has not in the same manner 
been taken up because the defendants 
have yet to file their written-state- 
ments. The learned counsel for the 
plaintiff has argued that the opposite 
parties’ plea as to the stay of the suit 
cannot be entertained unless and until 
they file their written-statements. An 
application under S. 10 of the Civil 
P. C. cannot, I must concede, be dis- 
posed of without the Court being clear 
as to what are the matters in issue in 
the two suits and the filing of the 
written-statement is, with that end in 
iew, usually insisted upon, But a cer- 
tified copy of the Patna plaint 
been produced by the. applicants and 
its perusal along with the plaint of 
the instant suit brings in full focus all 
the issues at which the parties are in 
conflict. It will be useless in this 
situation to put off the consideration 
of the relevant applications till all the 
parties to the suit have placed their 










ported in Rup Chand Dharam Chand 
v. Basant Lal Banarsi Lal (AIR 1975 
Punj and Har 171) furnishes a pertin- 
ent instance where in similar circum- 
stances filing of the written-statement 
was found to be unnecessary. 


6. The next question that falls for 
determination is whether the Patna 
suit is the previously instituted suit. 
According to the applicants the suit 
was filed in the court of Sub-Judge II 
on 28-5-1975 but it was returned for 
presentation to Sub-Judge I because of 
allocation of work amongst different 
judicial officers there. The Courts at 
Patna, they have urged, were observ- 
ing summer hours at that time and the 
plaint was represented to Sub-Judge I 
at 7 a.m. Vide R. 10 (2) of O. 7 of 
the Civil P. C. when. a plaint is re- 
turned the Judge endorses on the 
same the date of its presentation and 
_ return, the name of the party present- 
ing it and a brief statement of the 
reasons for returning it. The copy of 


‘and the old one remained with 


- at 7 a.m. on 3-6-1975. 


pleadings on the record. The case re- ` 


the Patna plaint filed in-these proceed- 
ings does not bear any such endorse- 
ment. Rather, the verification at the 
foot thereof carries date 3-6-1975, It 
has been admitted at the Bar that 
after the return of the plaint certain 
changes were introduced in the aver- 
ments bearing on jurisdiction and 
that is why a fresh verification had to 
be made on 3-6-1975. It is plain from 
the said undisputed facts that it was'a 
new plaint that was filed on 3-6-1975, 
the 
plaintiff. 


7. There is an affidavit sworn by 
Swaroop Chand (defendant No. 14) to 
the effect that the suit was instituted 
This affidavit 
is claimed to have been made on the 
basis of information received from 
Nand Kishore Prasad Verma responsi- 
ble for presentation of the Patna suit. 
The applicants have arranged to file 
in the meantime an affidavit from 
Nand Kishore Prasad Verma himself 
and because the plaintiff here was not 
present at Patna at the relevant time 
he is not undoubtedly in a position to 
contradict the averments made by 
Swaroop Chand and Nand Kishore 
Prasad Verma. Although the suit at 
Delhi too was instituted on 3-6-1975 
but the plaint could not have been 
presented here before 10 a.m. In the 
circumstances the Patna suit would ap- 
pear to be the previousiy instituted 
one. i 


8. It has been urged by Shri P. G 
Khanna that the two suits having been 
filed on the same day, the Patna suit 
cannot be treated as previously in- 
stituted due to its having been filed 
three hours or so earlier. But the 


- Delhi suit shall have to be treated as 


filed subsequent to the one at Patna 
for other reasons too. As has already 
been noted, the plaintiff had implead- 
ed Prem Pal Singh Rawat as the only 


defendant in the first instance. He 
sought amendment of his plaint 
through an application under O. 6, 


R. 17, O. 1 R. 10 and S. 151° of the 
Civil P. C. and the amended plaint 
was presented on’ 4-8-1975. This suit 
shall have to be taken as instituted - 
against the persons who joined the | 
rank of defendants on 4-8-1975 on the - 
aforesaid date, not on 3-6-1975. (See 
Ahmad Joo v, Jaffar Malik, AIR 1958 — 
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J and K'2i ‘and All India Reporter 


Ltd., Bombay with Branch Office at 


Nagpur.» v. Ramchandra Dhondo Datar 
(AIR 1961 Bom 292 at p. 299). The 
plaintiff is not thus in a position to 
controvert the applicants’ claim that 
Patna. suit is the previously instituted 
one. © 

9. The hurdle about the prior in- 
stitution of the suit was not, however, 
the only one to be crossed by the åp- 
plicants. Section 10 of the Civil P. C. 
provides that :— 


“10. No Court shall proceed with the 
trial of any suit in which the matter 
in issue is also directly and substan- 
tially in issue in a previously institut- 
ed suit between the same parties, or 
between parties under whom they or 
any of them claim litigating under the 
same title where such suit is pending 
in the same or any other Court in 
India having jurisdiction to grant the 
relief claimed, or in any Court beyond 
the limits of India established or con- 
tinued by the Central Government and 
having like jurisdiction, or before the 
Supreme Court.” 

It is evident from the language of the 
section that before the- 
thereof can be attracted to the parti- 
cular case the following conditions 


must be satisfied :— 

(a): The matter/matters in . issue 
should be substantially the same in 
the two suits; 

(b) The previously instituted suit 


should be pending in the same Court 
in. which , the subsequent suit is 
brought or in another court in India 
having jurisdiction to grant the relief 
claimed; and 

(c) The two suits should be between 
fhe same parties or their representa- 
fives and these parties should be liti- 
gating in the two suits under. the 
same title. ) i 


16. One of the important questions 


which thus arises is whether the mat- 


Gers in issue in Delhi and Patna suits 
are the same. It is not the require- 
ment of the law that the matters or 
the. issues involved in the two suits 
should be totally identical, (vide Jai 
Hind Iron Mart v. Tulsiram Bhagwan- 
das. AIR 1953 Bom 117; Shorab Mer- 
wanji. Modi v. Mansata Film Distribu- 
tors, ATR 1957 Cal 727 and Arun Gene- 
ral Industries Ltd. v. Rishabh Manu- 
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“but they must ` be 


I. A. 1506) the following 


application 


April, 1975 at Lucknow. 


-dants allege that it is. they who 
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facturers Pvt, Ltd.,- AIR 1972 Cal 128), 
-< substantially the 
According to the applicants (see 
eight ques- 
tions are thrown up by the suit pend- 
ing at Delhi:— | 

"(1) Whether the respondent No. 1 
continues to be the Guru and head of 
the Mission. According to the answer- 
ing defendants, he succeeded the late. 
Shri Hans Ji Maharaj, founder of the 
Mission, and continues to hold the said 
position. The case of the plaintiff is 
that he was subsequently removed. 

(2) The answering defendants are 
followers of defendant No. 1 and are 
members of the Mission. Some of them 
are members of the Governing Body. 
They deny that Shri Satya Paul Singh 
Rawat alias Bal Bhagwan, is head of 
the Mission and could be appointed in 
place of the defendant No. 1. 

(3) Whether Shri Mataji was entitled 
to remove the defendant No. 1 from 
the spiritual office of the Guru, which 
he holds by virtue of nomination of 
the late Shri Hans Ji Maharaj, and- 
whether he was actually removed by 
Shri Mataji. 


(5) Whether the plaintiff and some 
others were not removed from the 
membership of Divine Light Mission at 
the meeting held on 22nd March, 1975 
at Jaipur and the said resolution was 
confirmed at a meeting held on 13th 


same. 


(6) Whether the plaintiff has a lo- 
cus standi to file the present suit on 
behalf of the Divine Light Mission re- - 
gistered at Patna. 

(7) Whether any meeting was held 
at Hardwar on 13th April, 1975, as al- 
leged in the plaint. 


(8) Whether the plaintiff represents 
a validly constituted Governing Body.” 
It will be patent from a comparative 
study of the two plaints that the con- 
testing defendants in the Delhi suit 
claim to constitute the real governing 
body of the Divine Light Mission and 
according to them the plaintiff and! 
the other defendants to the suit can- 
not boast that status whereas the 
plaintiff and the second  set.of defen- 
con- 
stitute its legally valid governing body. 
As per the contesting defendants the 
Bihar is the 
genuine Divine Light Mission whereas 


the plaintiff's faction contends that the 
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registration of the -Mission at -Patna 
was formal, its headquarters had 
throughout been ‘at Delhi and it had 
since secured registration at Delhi it- 
self. The dispute about the validity of 
the meetings alleged to have been 
held at Jaipur and Lucknow, where 
defendants 1 to ll in the Patna suit 
are alleged to have been removed 
from the membership of the Mission 
and consequently from the offices held 
‘by them, is also common to the two 
suits. But it cannot be denied that 
the three questions stated at the top 
of the applicants’ list which arise in 
the suit at Delhi do not crop up in 
the litigation at Patna. The plaintiff 
here only has alleged that Prem Pal 
Singh Rawat ceased to be the head of 
the Mission when he was removed 
from that office by Shri Mataji and 
Shri Satya Pal Singh Rawat alias Bal 
Bhagwan was nominated in his stead. 
The plaintiffs plea that Mataji the 
widow of the founder of the Mission, 
late Shri Hans Raj Ji Maharaj, had 
the authority to remove Prem Pal 
Singh Rawat from the office of his 
Spiritual Successor has not been refer- 
red to anywhere in the plaint at 
Patna. The dispute at Patna is confin- 
ed for all practical purposes to the 
question as to which of the two rival 
governing bodies should be recognised 
by the court. That suit is thus con- 
cerned with the branches of the con- 
troversy and leaves alone the root, 
i.e. the office of the Guru. It is the 
< Delhi suit alone which agitates the 
matter of removal of Prem Pal Singh 
Rawat by the patron of the Mission, 
Mataji, and the consequent appoint- 
ment in his place of Shri Satya Pal 
Singh Rawat as the spiritual head of 
the Mission: So the applicants have 
failed to satisfy the very first of. the 
criteria set down above and it has in- 
i ee to be found that the issues 











in the two suits are not the same. The 
mere fact that the controversy about 
the two governing bodies, one of the 
‘major issues, is common to the two 
suits will not by itself serve the ap- 
plicants’ purpose, It was held in Shaw 
Wallace and Co. Ltd v. Bholanath 
Mandanlal Sherawala (AIR 1975 Cal 
411) that one of the most essential 
conditions . of S. 10 is that the matter 
in issue in the later suit which is 
sought to be stayed must be directly 
and substantially im issue in the ear- 


A. I. R. 


lier suit which is pending inthe same 
or in any other court of concurrent 
jurisdiction and a mere identity of some 
of the issues in the two suits is not 
sufficient to attract this section, To 
the same effect is the law laid down 
in the two earlier decisions of the 
Allahabad High Court, Le. Gargi Din 
Misra v. Debi Charan (AIR 1929 All 
805) and Hathi Ram v. Hazi Moham- 
mad (AIR 1954 All 141). One valuable 
touchstone for determining whether 
the matters in issue are directly and 
substantially the same is whether the 
decision in the prior suit will bring 
the principle of res judicata into ope- 
ration in the subsequent suit. Because 
the removal of Prem Pal Singh Rawat 
by Mataji and the nomination in his 
place of Satya Pal Singh Rawat and 
the competence of Mataji to do the 
Same, issues of utmost importance, are 
alien to the Patna suit, the disposal of 
the suit at Patna will not stand in 
the way of the trial of the said issues 
by the appropriate courts, 


11. Furthermore, Prem Pal Singh 
Rawat, who is alleged by Nand Kishore 
Prasad Verma, Roshan Lal Sharma 
and the other members of their set te 
be the present head of the Mission is 
the centre of the whole controversy 
and he is not a party to the Patna 
suit. Even if his followers lose the 
battle at Patna, his right to assert 
that he continues to hold -that office!’ 
will remain intact. There can be no 
doubt about the proposition of law as] 
propounded by the contesting defen- 
dants that S. 10 does not require com- 
plete identity of the parties but it has 
been held in the very case cited by 
them in support of this plea, Shorab 
Merwanji Modi v. Mansata Film Dis- 
tributors (AIR 1957 Cal 727), that the 
the same parties of which S. 10 speaks 


mean the parties as between whom) 
the matter substantially in issue has} 
arisen and has to be decided. The} 


party most seriously interested in the 
litigation sought to be fought at Patna 
and Delhi is Prem Pal Singh Rawat 
and he has not been impleaded by the 
plaintiff of the Patna suit as a co- 
plaintiff or a defendant. 


12. It has been - argued on behalf of 
the applicants that even in cases 
where S. 10 of the Code does not 
strictly apply the court may invoke 
S. 151 for the ends of justice, But as 
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the circumstances of this case dis- 
close if the suit at Patna as it is at 
present framed is allowed to proceed 
and the one at Delhi is shelved the 
whole litigation between the parties 
will be futile and the crux of the 
conflict will remain as unresolved as 
ever. 


13. The applications are for 
foregoing reasons dismissed. 
Applications dismissed. 


AIR 1978 DELHI 227 
V. S. DESHPANDE AND 
H. L. ANAND, JJ. 

M/s. Prabhu Dayal Laxmi Narain, Pe- 
titioners v. Union of India, Respondent. 

Civil Revn. -No, 538 of 1973, D/- 23-12- 
1977.* 

(A) Railways Act (9 of 1890), S. 77-C 
— Facts to be recorded in forwarding 
note — Consequences of defective pack- 
ing need not be recorded by sender. AIR 
1974 Cal 207, Dissented from; C. R, No. 
412 of 1970, D/- 17-2-1975 (Delhi), Over- 
ruled. 


The railway administration can secure 
exemption from liability if the fact of 
the goods being packed defectively or 
not in accordance with the general or 
special order, if any, issued under Sec, 
T7-C (4) is mentioned in the forward- 
ing note. It is not necessary to state fur- 
ther therein that as a result of such 
defective or improper packing the goods 
are liable to damage, deterioration, lea- 
kage or wastage. 


The reference to defective packing is 
made in S. 77-C (1) (b) in the following 
words “are either defectively packed, 
issued under sub-sec. (4)”. The 
subsequent words are not in the nature 
of an adjectival clause after these 
words. Nor do they qualify these words 
by indicating any degree or quality of 
the defective packing, An adjective or 
a qualification would have said “such 
defective packing as was likely to lead 
to damage, etc.” On the contrary, they 
are separated from the reference to the 
defective packing by the disjunctive 
word “and”. (Para 7) 

Uniess and until damage takes place, 
its nature cannot be ascertained and it 


*Against Order of B. B. Gupta Judge, 
Small Cause Court. Delhi, D/- 29-3-1973. 
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cannot be said whether it is the kind of 
damage contemplated in S. 77-C (1) (a) 
and (b). The sender cannot, therefore, 
be expected to write on the forwarding: 
note vaguely that the goods are liable 
to damage, deterioration, etc. The conse- 
quences which are likely to occur due 
to the gefective condition or defective 
packing cannot be properly called facts. 

{Paras 9, 11) 


In the light of S. 72 and S. 77-C (1) 
and (4), it camnot be successfully argu- 
ed that the consequence of the defective 
packing must also be recorded by the 
sender in the forwarding note. What is 
to be recorded is only the fact of such 
condition or defective packing, It is true 
that the word ‘such’ means that only 
such defective condition or defective 
packing as would lead to damage, ete 
are to be recorded. This is only to de- 
termine which defective condition or de- 
fective packing is to be recorded. The 
word “such” is used to obviate the ne- 
cessity of describing the consequences. 
The contemplated consequences are only 
to be borne in mind, so that the sender 
may know if the defective condition or 
defective packing has to be recorded by 
him. That is the force of the word ‘such’. 
If the sender were to record not only 
the defective condition or the defective 
packing, but also the consequences con- 
templated in cls, (a) and (b) of S. 77-C 
(1), then it was needless for the legis- 
lature to use the word ‘such’ to qualify 
the condition or packing. (Para 15) 


The submission that all the words 
contained in S. 77-C (1) (b) have to be 
written on the forwarding note is also 
opposed to reality. There is a conflict 


of interests between the two, The con- 


signor would admit only whether the 
packing is defective or not. He cannot 
be expected to admit further that the 
result of defective packing would do 
damage to the goods. Nor can the re- 
presentative of the Railway Admin- 
istration at that time be called upon to 
make such a judgment at that very time 
and to insist that he would not accept 
the consignment unless it is written in 
the forwarding note that the defective 
packing would make the goods liable to 
damage, Further, the sender would dis- 
pute that S. 77-C required him to make 
such admission of a future event and 
there would be unnecessary and avoid- 
able disputes between the sender and 
the Railway Administration at the time 
of the making over the consignment if 
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such a practice were to be adopted by 
the Railway Administration, AIR 1974 
Cal 207, Dissented from; C. R. No. 112 
-oË 1970, D/- 17-2-1975 (Delhi), Over- 
ruled. ' (Paras 16, 17) 

Anno: AIR Manual (3rd Edn), Rail- 
ways Act, S. 77-C, N. 1. 

(B) Railways Act ($ of 189¢), S. 77-C 
~~ Burden of proof — Damage to con- 
signment due to non-compliance of con- 
dition by sender — Burden is shifted to 
sender to preve that damage was due 
to negligence or misconduct of railway 
administration. (Para 18) 

Anno: AIR Manual (3rd Edn.), Rail- 
ways Act, S: 77-C, N. 2. 

Cases Referred: Chronological Paras 
(1975) C. R. No. 112 of 1970, D/- 17-2- 

1975 (Delhi) $ 
AIR 1974 Cal 207 6 

M. L. Bhargava, for Petitioners; H., S. 
Mac, for Respondent. 

V. S. DESHPANDE, J.;— This refer- 
ence to a larger Bench is made because 
two divergent constructions of S,`77-C 
(1) of the Indian Railways Act, 1890 
(hereinafter referred to as the Act) seem 
to be possible. One construction results 
in making the - Railway Administration 
liable for any damage, deterioration, 
leakage or wastage of goods carried by 
it, while the other construction exempts 
the Railway from such liability. We are 
to consider which of the two construc- 
tions is to be preferred and why. 

2. Sub-secs, (1) and (4) of S. 77-C of 


the Act, which alone are relevant, ‘are 
reproduced below:— _ 
“(1) When any goods tendered to a 


railway administration to be carried by 
railway— 

(a) are in a defective condition as a 
consequence of which they are liable to 
damage, deterioration, leakage or wast~ 
age, or 

(b) are either defectively packed or 
packed in a manner not in accordance 
with the general ‘or special order, if any, 
issued under sub-sec, (4) and as a result 
of such defective or improper packing 
are liable to damage, deterioration, 
leakage or wastage, 


and the fact of such condition or defec~ 
tive or improper packing has been re- 
corded by a sender or his agent in the 
forwarding note, then, notwithstanding 
anything contained in the foregoing pro~ 
visions of this Chapter, the railway ad=- 
ministration shall not be responsible for 
any damage, deterioration, leakage of 


A.L R. 


wastage, or for the condition in which 
such goods are available for delivery 
at destination except upon proof of neg- 
ligence or misconduct on the part of 
the railway administration or of any of 
its servants. 


“ 


(4) "The Central Government may, by 
general or special order, prescribe tha 
manner in which goods delivered to a 
railway shall be packed.” 


3. The revision petitioner sent 11$ 
bags of white gram at Railway risk from 
Sambalpur Railway Station to Delhi 
At the time of delivery 383 Kgs. wera 
found short. The trial court assessed 
the damage to the petitioner at Rs, 200 
per quintal, but held that it was the 
duty of the consignor to have provided 
dunnage as required by the conditions 
under which the consignment was ac- 
cepted by the Railway for carriage. The 
damage to the five bags found near the 
flap door was due to the non provision 
of the dunnage. Since the petitioner did 
not prove fault or negligence on the 
part of the Railway, the  petitionmer’s 
Claim in respect of the five bags near 
the flap door was rejected. 


4, The contention of the petitioner 
in the revision is that in the forward- 
ing note the consignor only admitted 
that the goods were packed in used and 
single bags and that dunnage had not 
been provided, Within the meaning af 
S. 77-C (1) (b) this only meant that the 
goods were either defectively packed or 
packed in a manner not in accordance 
with the general or special order, if any 
issued under sub-sec, (4). For, the said 
orders required dunnage to be provided. 
But, according to the petitioner this was 
not sufficient to exempt the Railway 
Administration from liability. It was 
further necessary to state in the for 
warding note that such defective pack~ 
ing was likely to result in deterioration, 
leakage or wastage. Without mention of 
both these things the exemption from 
liability did not accrue to the Railway 
Administration, 


5. On the other hand, it was con~ 
tended for the respondent ‘Railway that 
it was sufficient to secure exempticn 
from Uability of the Railway Admin- 
istration that the fact of the goods be~ 
ing defectively packed or packed in & 
manner not in accordance with the ge~ 
neral or special order, if any, issued 
under sub-sec. (4) is mentioned in the 
forwarding note, It was not necessary 
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of such defective or improper packing 


the goods were liable to damage, dete- 
rioration, leakage or wastage. These are. 


the two rival constructions submitted to 
us for consideration. 


6. In favour of the submission made 


by the petitioner reliance is placed on. 


the decision in Union of India v, Ladu- 
ram Fakirchand, AIR 1974 Cal 207, fol- 


lowed by a learned single Judge of this 


court in M/s. Sant Lal Hukum Chand v. 
General Manager, Northern Railway, 
C. R. No. 112 of 1970 decided on 17th 
Feb., 1975. The reasoning on which these 
decisions are based is as follows: The 
words “and the fact of such condition 
or defective or improper packing has 
been recorded by a sender or his agent 
in the forwarding note” have been taken 
to mean that the whole of the language 
describing the condition in cl. (a) or of 
the defective packing in cl. (b) of.sub- 
sec. (1) has to be reproduced in the for- 
warding note before the Railway Ad- 
ministration can be held to be exempt 


from liability. Thus, the description in 


the forwarding note is to- include not 
only the mention that the goods were 
defectively packed or packed in a man- 
ner not in accordance with the order 
issued under sub-sec. (4), but also that 
as a result of such defective packing the 
goods were liable to damage, deteriora- 
tion, leakage or wastage, This argument 
is based on the word “such” which qua- 
lifies the words “condition or . defective 
or improper packing”. The meaning of 


the word ‘such’ would appear to mean. 


“the condition or defective or improper 
packing” as is described above or as is 
referred to above. The question for con- 
sideration, therefore, is whether the 
description in the Forwarding Note must 
include the words “and as a result of 
such defective or improper packing are 
liable to damage, deterioration, leakage 
or wastage.” 


7. A plain reading of cl. (b) of. sub- 


sec, (1) of S. 77 C would show that the 
teference to defective packing is made 
only in the following words “are either 
‘defectively packed or packed in a man- 


{ner not in accordance with the general © 


or special order, if any, issued under 


sub-sec. (4)”. The subsequent words ara 


not in the nature of an adjectival clause 
after these words. Nor do they qualify 
these words by indicating any degree or 
quality of the defective packing. An ad- 
jective or a qualification would have 
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“said “such defective , packing as was 
likely to lead to damage, etc.” On the 
contrary, they are separated from the 


-reference to the defective packing by the 


disjunctive word ‘and’, Further, using 
the word ‘clause’ in the grammatical and 
not in the legislative jargon, the open- 
ing clause of sub-sec, (1) of S. 77-C ends 
with the words “under sub-sec, (4) and 
a comma”. Then follows another clause 
beginning with the words “and as a re- 
sult of such defective or improper pack- 
ing’. It is only the first grammatical 
clause of sub-sec. (1) which describes 
the defective condition or the defective 
packing. The second grammatical clause 
is not a part of such description, but 
states only the likely result of such 
defective or improper packing, The 
statement as to the result is a statement 
of a possibility which does not exist as 
a fact at the time the description on. a 
forwarding note has to be written. The 
event is to come into existence. Sub- 
sequently after the consignment is made 
over to the Railway Administration, At 
the time of the consignment, it can 
only be an inference from the defective 


` packing that the goods were liable to 


damage due to such defective packing. 
It is to be noted that S. 77-C (1) (b) re- 
quires only “the fact” of defective pack- 
ing to be mentioned, but not the likely 
consequence of it - 


8. Section 77-C replaces the old Sec< 
tion 74-A and the two are in pari mate- 
ria in respect of cls, (a) and (b) of sub- 
sec. (1). Two conditions are to exist 
and are to be mentioned in the for- 
warding note to exempt the Railway 
Administration from liability, These are 
(a) defective condition and (b) defective 


‘packing. They are mentioned in cls. (a) 


and (b)-of sub-sec, (1), Each of them is 
followed by words indicating the likely 
consequences of the defective condition 
and the defective packing. It is to be 
noted that the consequences of defective _ 


condition and defective packing men- 


tioned in cls: (a) and {b) are such ag 
could be said to have been caused by 
the defective condition or the defective 


. pecking. The exemption of the Railway 


Administration from liability is secured 
only in respect of these . consequences. 
Deterioration, leakage, wastage -oT 
damage has to be such as could be. a 
result of defective condition, while leak- 
age, wastage or damage has to be such 
as to a result of defective packing or 
packing which is not in accordance with 
the orders issued under sub-sec. (4), The 
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Railway is not protected against any 


other kind of loss. This was the law. 


under the old S. 74-A and risk note A 


and continues to be the law under gec. 


tion 77-C (1). 


$. The significance of the description 
_of the consequence, which defective con~ 
dition or defective packing can lead to 
is to be gathered from the reason why 
the consequences are mentioned in 
cìs, {a) and (b). Unless and until dam- 
age takes place, its nature cannot be 
ascertained and it cannot be said whe- 
ther it is the kind of damage contem- 
plated in cls. (a) and (b). At the time 
the sender entrusts the consignment ta 
the Railway Administration, he can at 
best be made to admit the defective con- 
‘Idition or the defective packing, because 
these are objective facts. Defective pack- 
ing is also defined as being contrary to 
orders issued under sub-sec. (4). These 
orders, for instance, require that dun- 
nage should be provided to protect the 


bags, The non provisions of the dun- 
nage makes the packing contrary to 
these orders. The consignor cannot, 


therefore, deny this fact at the time of 
the booking of the consignment. Nei-~ 
ther the consignor nor the Railway Ad* 
ministration can, however, anticipate/ at 
the time of the booking what kind’ of 
damage, deterioration, leakage or wast- 
age is likely to be caused to the goods 
by the defective condition or the defec- 
tive packing. The sender cannot, there- 
fore, be expected to write on the for- 
warding note vaguely that the goods are 
liable to damage, deterioration, leakage 
or wastage without having any idea a9 
to what damages, deterioration, leakage 
or wastage was likely to occur. 


16. On the other hand, once the dam- 
age, deterioration, wastage 
bas occurred, it would be discovered at 
the time of the delivery of the consign- 
ment. It is then for the consignor and 
the Railway Administration to make 
their own assessments as to whether the 
kind of damage, etc, which has occurred, 
is the one contemplated by cls. (a) and 
{b} of S. 77-C (1). They may reach agree- 
ment as to the cause and nature of the 
damage. If they do not, the question will 
have to be decided by the court if it 
comes before it, It is only after it is 
‘known. as to what the damage is that an 
assessment or a judgment can be made 
as to the nature and the cause of the 
damage. It is only then that it can be 
decided whether the damage is covered 


or leakage | 


-A. L. RB. 
by the language of cls, (a). and ©) of 


' sub-sec. (1} of S. Y7-C, 


11. In cis, (a) and (b) the defective 
condition of the goods and the defective 
nature of packing are facts. They are to 
be contrasted with the consequences to 
which these facts may lead, The conse 
quences may be of various kinds. Some 
of these consequences may be those 
which are contemplated by cls. (a) and 
(b), while others may be beyond such 
contemplation. The requirement of Sec- 
tion 77-C (1) is that “the fact of such 
condition or defective or improper pack- 
ing has been recorded by the sender or 
his agent in the forwarding note”, The 
fact to be recorded is the defective con- 
dition or the defective packing. The ad- 
jective ‘such’ qualifying condition or 
defective or improper packing must also 
be given a meaning. The obligation of 
the sender is confined to recording only 
such fact as consists of a particular kind 
of defective condition or defective pack- 
ing. It is that kind of defective: condition 
or defective packing which makes the 
goods liable to damage, deterioration, 
leakage, or wastage, which is to be re- 
corded. That is to say, it is at the. time 
of recording the fact that it has to be 
considered by the sender and the Rail- 
way Administration whether the facts 
require to be recorded as may lead to 
the kind of damage, which is contem- 
plated therein. Nevertheless the obliga- 
tion is confined to the recording of the 
fact which can only consist of the defec- 
tive condition or the defective packing.. 
The consequences which are likely to 
occur due to the defective condition or 
defective packing cannot be properly 
called facts, They are not, therefore, re- 
quired to be recorded in the forwarding 
note. They are future events which may 
or may not occur. Further, they are of 
various kinds, It would be impossible to 
know before hand which one of them 
will take place. 


12. Since the conflict between the 
two alternative interpretations of the 
words “the fact of such condition or de- 
fective or improper packing has been 
recorded by the sender or his agent” 
centres round the question whether in 
addition to the defective condition or de~ 
fective packing the sender must alsa 
mention that as a consequence thereof 
the goods are Hable to damage; leakage, 
deterioration or wastage, aid may be 
taken of the other related: provisions -of 
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the Act, which will throw light on the 
meaning of these words in S. 77-C (1). 


S. 77-C (1) (b) as being “not in accord- 
ance with the general or special order, 
if any, issued under sub-sec. (4)”, The 
relevant order is reproduced in Goods 
Tariff No. 33, Part I, containing the 
General Rules of Acceptance, Carriage 
and Delivery of Goods, in force from lst 
Feb. 1971. Chapter 9 deals with packing 
conditions and special conditions. Sec- 
tion OI thereof deals with special con- 
ditions applicable to certain 
ties, The relevant part of special condi- 
tion, S. 27 is as follows:— 


“Consignment when in wagon load 
should be protected at the doors with 
damage materials by sender......... re~ 
marks will be entered by the sender on 
the forwarding note to the effect that 
the special condition has been complied 
with and these remarks will be repro- 
duced at the time of preparation of Rail- 
way Receipt.” 


The non provision of dunnage by the 
sender in this case brings the consign- 
ment within the language of S. 77-C (1) 
(b), because the packing was not in ac- 
cordance with the special condition issu- 
ed under sub-sec, (4). The special con- 
dition does not require the sender to 
state anything except whether the pack- 
ing was in compliance with the . special 
condition or not. 


13. Since S, 77-C (1) requires the 
sender to make the endorsement on the 
forwarding note, we may usefully refer 
to S. 72 which states when a forwarding 
note is to be executed and what should 
be the form of the forwarding note and 
particulars to be entered in it. It has 
to be executed under S. 72 (b) (iv) 
inter ‘alia, when goods are in a defective 
condition or defectively packed, This 
covers the case before us. The forward- 
ing note has to be in such form as may 
be prescribed by the Railway Admin< 
istration and approved by the Central 
Government, The forwarding note exe« 
cuted in the present case is a printed 
document in which the necessary entries 
have been made. It states that it has 
been approved by the Central Govern- 
ment for use by the Railways under 
S. 72.of the Act. Section 72 further says 
that in this forwarding note the sender 
or his agent shall give such particulars 
in respect of animals or goods so deli- 
vered “as may be required”. What is the 
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meaning of the words “as may be re- 
. quired”? 
Firstly, the nature of defective condition . ` 
or improper packing is itself defined in . 


Clearly every provision of 
the Act which requires a sender to give 
the particulars of his consignment would 
be covered by these words, Firstly, the 
execution of a forwarding note by the 
sender is made compulsory by S. 72. 
Unless this is done, the consignment wil) 
not be accepted for carriage by the Rail- 


‘ways. It is S. 72, therefore, which may 


be first read as to what is required to 
be stated in the forwarding note by the 
sender. When S. 72 says that the sender 
has to execute a forwarding note in the 
prescribed form it necessarily meang 
that the particulars of the consignment 
which are required by this prescribed 
form to be given by the sender are a 
part of the forwarding note which is to. 
be executed by the sender, These parti- 
culars are, therefore, within the meaning 
of the words “as may be required”. 
Clause (1) on the front side of the for- 
warding note is “internal packing condi- 
tion LP./......... application has been/ 
has not been complied with.” The words 
which are not applicable have. to be 
struck out. Against this clause, the sen- 
der has written “bags used and single, 
dunnage not provided”. Clause (1) on 
the back of the forwarding note is as 
follows:—. 


“Wherever an internal packing condi- 
tion has been shown in the tariff against 
a commodity the fact whether the inter- 
nal packing prescribed has been pro- 
vided or not should be recorded in cl. (1) 
overleaf.” 


This shows that the only requirement of 
the forwarding note is whether the in- 
ternal packing condition has been com- 
pled with or not. This negatives the 
argument that the sender has to record 
on the forwarding note the likely conse- 
quences contemplated in cls. (a) and {b) 
of S. 77-C (1). 


14. Sub-sec. (4) of S. 77-C is expressly . 
intended to enable the Central Govern- 
ment to issue general or special orders 
prescribing the. manner in which the 
goods delivered to the Railway Admin- 


‘istration to be carried by the Railway 


shall be packed. These orders have been 
issued and the relevant condition pre- 
scribed there by S-27 is referred to 
above. The words, “the fact of such con- 
dition or defective or improper. packing 
has been recorded by the sender or his 
agent” have to be read with sub~s, (4) 
and special condition S-27. When read 
together, the recording required by Sec- 
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tion 77-C (1) (b) could only be the re- 
cording of the fact whether the defec- 
tive packing has been recorded or not, 
Special condition 8-27 does not state 
that if the dunnage is not provided the 
goods should be liable to be damaged. 
It does not give any reason why tha 
dunnage must be provided. It simply 
states that dunnage must be provided. 
The non compliance with it, therefore, 
consists in non provision of the dun- 
nage. Nothing else is required to be 
stated. The consequences of the non pro- 
vision of the dunnage are also required 
to be stated. 


15. In the light of S. 72 and sub- 
sec. (4) of S. 77-C, can it be successfully 


argued that the consequences of the de- 


fective packing must also be recorded 
by the sender in the 
Firstly, S. 72 and sub-sec. (4) of S, 77-C 
negative the necessity of recording the 
likely consequences of the defective 


packing. Secondly, S. 77-C (1) also does - 


not expressly state that the consequen- 


| ces have also to be recorded along with 


the fact of the defective condition or 
the defective packing. Thirdly, what is 
to be recorded is only the fact of such 
condition or defective packing. It is true 


that the’ word ‘such’ means that only 
such defective condition or defective 
packing as would lead to damage, ete 


are to be recorded. This is only to de- 
termine which defective condition ar 
defective packing is to be recorded. The 
word ‘such’ is used to obviate the neces- 
sity of describing the consequences, Tha 
contemplated consequences are only ta 
be borne in mind, so that the sender 
may know if the defective condition or 


‘|defective packing has to be recorded by 


q 


him. That is the force of the word ‘such’, 


{Tf the sender were to be required not 


only to record the defective condition or 
the defective packing, but also the con- 
sequences contemplated in cls. (a) and 
(b), then it was needless for the legisla~ 
ture to use the word ‘such’ to qualify 
the condition or packing. For, the word 
‘such’ is intended to render unnecessary 
description of the consequences, 


16. The submission of the petitioner 
that all the words contained in cl, (b) of 


S. 77-C (1) have to be written on the. 
‘forwarding note is also opposed to real- 


ity. In practice the Railway would be 
receiving numerous consignments, “The 


consignor would be reluctant to admit: 
jthat the 


consignment is  defectiveky 
packed; while the representative of the 


forwarding note? 
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Railway would have to see that the de- 
fective nature of the consignment iş| 
noted in the forwarding note. There is 
thus a conflict of interests between the 
two. The consignor would admit only 
what exists at.the time of the consign-+ 
ment, namely, that the packing is either 
defective or is not in accordance with 
the orders issued under sub-sec: (4), He 
cannot be expected to admit further 
that the result of defective packing 
would do damage to the goods. Nor can 
the representative of the Railway Ad- 
ministration at that time be called upon 


‘to make such a judgment at that very 


time and to insist that he would-not ac- 
cept the consignment unless it is writ- 
ten in the forwarding note that the de- 
fective packing would make the goods 
liable to damage. 


17. In trying to find out what was to 
be written on the forwarding note, at- 
tention must be paid to the fact that the 
description of the condition of the goods 
or the defective nature of the packing 
is required to be recorded “by the sen- 
der or his agent”, It would be against 
human nature to accept the sender or 
his agent to go beyond the existing na- 
ture of the consignment and to venture 
the probabilities of a future event,. viz., 
that the goods were liable to be damag- 
ed, The sender would dispute: that the 
section required him to make such ad- 
mission of a future event and there 
would be unnecessary and avoidable dis- 
putes -between the. sender and the Raï- 
way Administration at the time of the 
making over the consignment if such 
a practice were to be adopted by the 
Railway Administration. In the interests 
of facilitating easy and quick transport, 
the Railway was not expected to insist 
on the consignor writing such a thing. 
The legislature could not have intended 
to bring about a deadlock between the 
consignor and the Railway Administra- 
tion by the former being required to 
write such a Pg in the forwarding 
note. 


18. When etero anei aia 
finding of fact that the damage caused 
to the consignment was due to non com- 
pliance of the condition regarding the 
provisions of dunnage’ by the sender, 
the burden sħifted to the sender to 
prove that the damage was due to the 
negligence or misconduct ori the part of 
the Railway Administration or its serz] 
vants. Since this burden was not dis- 
charged’ by the sender, the trial court!. 
rightly dismissed the suit. © 
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19. With ceased therefore, we . are 
unable to agree with the decision of the 
Calcutta High Court and that of the 
learned single Judge of our High Court 
referred to above. The interpretation of 
S. 77-C (1) (b) made by us above after 
invoking the aid of S. 72 and S. 77-C (4) 
is different. - 

20. For the reasons given by us 
above, we dismiss the revision petition 
without any order as to costs, 


Revision petition dismissed, 
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Jagdish and. others, Appellants v. Har 
Sarup, Respondent. 

S. A. O. 80 of 1977, D/- 27-1-1978.* 

(A) Civil P. C. (5 of 1908), O. 6, R. 17 — 
Amendment of the plaint — Includes 
amendment at appellate stage — Words 
“at any stage of the proceedings” oc- 
curring in O. 6, R. 17 and S. 40 (2) Proviso, 
Specific Relief Act. (Specific Relief Act 
(1963), S. 40 (2) Proviso). ` (Para 10) 


Anno: AIR Comm., C. P. C. (8th Edn.), 
O. 6, R. 17, N. 13; AIR Manual (3rd Edn.), 
Specific Relief Act (1963), S. 40, N. 1. 


(B) Specific Relief Act (47. of 1963), 


S. 40 (2), Proviso — Amendment in the 
plaint under Proviso to sub-sec. (2) of 
S. 40 is mandatory whereas it is directory 
under O. 6, R. 17. (Civil P. C. (1908), O. 6, 
' R. 17). 
' Whereas under O. 6, R. 17 the Court 
bas a discretion, the proviso to sub-sec- 
tion (2) of S. 40 makes it imperative for 
the Court to allow the amendment. It is 
for that reason that the word “shall” has 
been used in the proviso to sub-sec. (2) 
in contradiction -to the word “may” used 
under O. 6, R. 17. The Proviso further 
shows that however belated the request 
for amendment may be and even if the 
claim put forward by way of amendment 
is hopelessly barred by limitation it is 
the bounden duty of the Court to allow 
the amendment. (Para 9) 

Anno: AIR Comm., C. P. C. (8th Edn.), 
O. 6, R. 17, N. 1B; AIR Manual (3rd 
ie Specific ReHef: Act (1963), S, 40, 

T 

(C) Limitation Act (36 of 1963), S. 5 — 
Delay — Condonation — Negligence on 


K Against order of N. L. Kakkar, Addl. 
. Dist. J., Delhi, D/— 5-3-1977). 
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the part of counsel’s clerk and party him- 
self in filing the certified copies of judg- 
ment — Delay cannot be condoned. ` 


Where the delay in filing the certified 
copies of the judgments was sought to be 
explained on the ground that the clerk 
of the Counsel misplaced the slips issued 
by the copying agency and after it was 
traced the copies were obtained and given 
to the appellant pursuing the appeal but 
could not be filed by him on the date of 
obtaining and further for five days as the 


_ case was not listed and being a Govern- 


ment servant he could not contact the 
counsel for giving certified copies, the 
delay cannot be condoned as the delay for 
each day out of the five days has not been 
explained. Further it was not explained 
when the slips issued by the copying 
agency were misplaced by the clerk, what 
he did in order to find those slips or to 
take necessary steps in obtaining the 
certified copies by tracing out the num- 
bers of application from records of the 
copying agency. The appellant who was 
pursuing the: appeal also has not shown 
what efforts he made to obtain the certi- 
fied copies from the clerk since he knew 
that the copies: had to be filed within 
limitation. Hence the appellant cannot 
draw away advantage from -his own 
negligence as well as from the gross 
negligence of the clerk of his lawyer for 
condonation of delay in filing certified 
copies. (Paras 7, 8) 

Anno: AIR Comm., Limitation Act (8th 
Edn.), S. 5, Notes 8-A, 10. 


Cases Referred : Chronological Paras 


AIR 1975 Mad 189 13 
AIR 1974 Delhi 145 : ILR (1973) 2 Delhi 


100 8 
AIR 1929 Bom 262 : 31 Bom LR 484 ` TI 
(1869) 6 Bom HCR 166 11 


N. S. Dass Bahl with Manohar Lal, for 
Appellants; S. S. Shukla, for Respondent. 

JUDGMENT :—~ Har Sarup, plaintiff, 
owns agricultural land in village Man- 
daoli Fazalpur. - Adjoining land is owned 
by Jagdish and others, defendants, The 
defendants, while excavating earth from 
their land, are alleged to have excavated 
earth from a part of the plaintiffs land 
and, later on, refused to restore it. The 
plaintiff filed a suit against the defen- 
dants claiming mandatory injunction for 
restoration of earth. 


2. ‘The defendants raised various pleas 
in defence. One of the pleas was that: 
the suit was not maintainable in view of 
S, 41 œ) of the Specific Relief Act, 1963 
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(Act No. 47 of 1963). The trial court 
came to the conclusion that since equally 
efficacious remedy of damages was avail- 
able to the plaintiff so mandatory injunc- 
tion could not be granted and since he 
had not claimed damages this relief was 
prohibited by sub-sec. (2) of S. 40 of the 
Act. The suit was, therefore, dismissed. 


. 3. The plaintiff fled an appeal. One 
of the grounds taken in appeal was that 
the trial court should have afforded an 
opportunity to amend the plaint to enable 
the plaintiff to claim damages in the 
alternative. It was thus prayed, in the 
alternative, that the plaintiff be granted 
an opportunity to amend the plaint for 
cleiming damages. 


4. The plaintiff also filed an applica- 
tion for amendment of the plaint under 
O. 6, R. 17 of the Civil P. C. for claiming 
damages in the alternative. The defen- 
dants opposed the application. However, 
the lower appellate court allowed amend- 
ment of the plaint, set aside the judgment 
and decree passed by the trial court, and 
remitted“the case to the trial court. The 
defendants have now come up in second 
appeal. 


5. Mr. S. S. Shukla, learned counsel 
for the respondent, raised a preliminary 
objection that the appeal was barred by 
time, 

- $. The impugned judgment is dated 


` March 5, 1977. The appeal was filed with- 


out a certified copy of the judgment on 
April 23, 1977. However, an application 
was made for exempting the appellants 
from filing certified copies of the im- 
pugned judgment as well as the judg- 
ment of the trial court. This court, while 
admitting the appeal on April 27, 1977, 
directed the appellants to fle certified 
copies of the judgments within limitation. 
When the appeal came up for arguments 
on Sept. 12, 1977 an objection was raised 
by Mr. Shukla that the appeal was barred 
by limitation because the appellants had 
failed to file certified copies. Mr. N. 8. 
Dass Bahl, learned counsel for the ap- 
pellants, obtained an adjournment to file 
them. Thereafter certified copies. of the 
judgment and decree of the lower appel- 
late court as well as the judgment of the 
trial court were filed on Sept. 12, 1977. 
Application (C. M. No. 1655 of 1977) for 
condonation of delay was filed on Sept. 
17, 1977. The certified copies of the judg- 
ment and decree of the lower appellate 
court show that these were applied for on 
April 23, 1977 and the copies were: ready 
on ‘May 7, 1977. Copy of the judgment 
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of the trial court was applied for on 
April 25, 1977, and it was ready ‘on July 
18, 1977. Apparently the appeal is hope- 
lesely barred by time. 


` 7. The delay is sought to be evi 
ed on the ground that the clerk of the 
lawyer, conducting the case in the lower 
appellate court, had applied for copies 
but had misplaced the slips issued by the; 
Copying Agency and these could only be 
traced on Sept. 7, 1977. The affidavit of 
this clerk does not disclose any facts and 
circumstances under which the slips 
issued by the Copying Agency came to 
be misplaced and were, later on, found. 
Obviously the affidavit does not disclose 
the truth. Moreover, admittedly the 
copies were obtained on Sept. 7, 1977 
when these were handed over by the 
clerk to Ramesh Chand appellant who is 
stated to be pursuing the appeal. But 
these were not immediately filed. The 
only reason for his not filing the copies 
is stated to be that “the case was not 
listed on 8th and 9th instant, and being a 
Government servant he could not contact 
the Advocate for giving the certified 
copies”. In case this appellant was 
pursuing the case he knew that the case 
had been adjourned to Sept. 20, 1977 at 
the request of his counsel to enable the 
appellants to file certified copies. In these 
circumstances there was no reason for 
him not to file the copies immediately on 
Sept. 8, 1977. It is now well settled that 
each day’s delay has to be explained. I 
find that the appellants have failed to` 
satisfy me that they had sufficient cause 
for not filing the copies within time, 


8. Mr. Bahl cites Kuldip Singh v. 
Krishan Kumar, ILR (1973) 2 Delhi 100) 
(AIR 1974 Delhi 145) and contends thaf 
the appellants should not suffer for the 
mistake of the clerk of the counsel It 
was held in this case that “for the miss 
take of the counsel or his clerk a party 
cannot be made to suffer when no neglig- 
ence, nor inaction, nor want of bona fide - 
is imputable to a party. In other words, 
in appropriate cases the mistake of a 
counsel or his clerk can be justifiably 
taken into consideration for condoning 
the delay’. In the instant case, as already 
discussed, not only the clerk has been 
grossly negligent but the appellant him- 
self has been negligent in not filing the 
certified copies immediately after thes 
were handed over to him. I am not pre- 
pared to rely on the affidavit filed by th 
clerk since he has not come out with full’ 
facts, He has not cared to explain when 
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the slips issued by the Copying Agency 
were misplaced by him, what he did in 
order to find those slips or to take neces- 
sary steps in the Copying Agency for ob- 


taining the certified copies by tracing out 


fhe numbers of the applications from the 
records of the Copying Agency. The ap- 
pellant, who was pursuing the appeal, has 
not shown what efforts he made to obtain 
the certified copies from the clerk since 
he knew that the copies had to be filed 
within limitation. The appellant cannot 
jdraw any advantage from his own 
negligence as well as from the gross 
negligence of the clerk or his lawyer. 


9. Even on merits the appeal must 
fail. Mr. N. S. Dass Bahl contends that 
the amendment could not have been 
allowed in terms of proviso to 8. 40 (2) 
of the Specific Relief Act, 1963.. At this 
stage S. 40 of the Specific Relief Act may 
be reproduced with advantage: 


“40. (1) The plaintiff in a suit for per- 
petual injunction under S. 38, or manda- 
tory injunction under S. 39, may claim 
damages either in addition to, or in sub- 
stitution for, such injunction and the 
Court may, if it thinks fit, award such 
damages. 


(2) No relief for damages shall be 
granted under this section unless the 
plaintiff has claimed such. relief in his 
plaint : 

Provided that where no such damages 
have been claimed in the plaint, the 
court shall, at any stage of the proceed- 
ing, allow the plaintiff to. amend the 
plaint on such terms as may be just for 
including such claim. 


(3) The dismissal of a suit to prevent 
the breach of an obligation existing in 
favour of the plaintiff shall bar his right 
to sue for damages for such breach.” 


Mr. Bahl argued that the use of the word 
“proceeding” in the proviso to sub-sec. (2) 
shows that the amendment could have 
been asked for only during the pendency 
of the suit and could not be granted while 
the appeal was pending. Whereas under 
O. 6, R. 17 of the Civil P. C. the court has 
a discretion, the proviso to sub-sec. (2) 
makes it imperative for the court to allow 
‘the amendment. It is for that reason that 
the word “shall” has been used in con- 
tradiction to the word ‘may’ used under 
O. 6, R. 17. The proviso further shows 
‘Ithat howsoever belated the request for 


amendment may be and even if the claim 
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put forward by way of amendment is 
hopelessly barred by limitation it is the 
bounden duty of the court to allow the 
amendment. 


10. The word ‘proceeding’ is not a 
term of art. It has to be construed with 
reference to the context in which it has 
been used. There is nothing to show that 
“at any stage of the proceeding” does not 
relate to the appeals which may arise out 
of the suit. It is now well settled that 
an appeal is a continuation of the suit. 
Wherever an appeal lies against any de- 
cree and an appeal is filed according to 
law, the finality of the decree of the trial 


‘court comes to an end. Thereafter it is 


the decree and judgment of the appellate 
court which will replace the decree and 
judgment of the trial court. 


11. The Bombay High Court in Ratan- 
chand Shirchand v. Hanmantrav Shiv- 
bakas, (1869) 6 Bom HCR 166, held: 


“A suit is judicial proceeding, and the 
‘proceeding’ must be taken to include all 
the proceedings in the suit from the date 
of its institution to its final disposal and 
therefore to include proceedings in ap- 

peal”. 

Again the same High Court in Pandarinath 
Kikalal v. Thakoredas Shankerdass, 31 
Bom LR 484 : (AIR 1929 Bom 262) ob- 
served: “A suit and all appeals made 
therein are to be regarded as one aan 

proceeding.” l 


12. Therefore, Mr. Bahl is not correct 
in saying that the amendment can be ask- 
ed for only before the suit is disposed of 
by the trial court. 


13. I find that a Division Bench of the 
Madras High Court in V. R. Nathan v. 
Mac Laboratories (P.) Ltd., AIR 1975 Mad 
189, allowed the amendment which was 
asked for the first time during the 
pendency of the appeal before the High 
Court against the decree of the trial court 
dismissing the suit. The court held: “in 
view of the imperative language of the 
proviso which requires that the Court 
shall grant the amendment . 
the plaintiff is entitled, as a “matter of 
right, to have the amendments made and 
the only discretion left for the Court is 
about the terms, if any, on which he may 
be permitted to amend.” All the pleas 
opposing the amendment on the ground 
that it was very much belated and was 
lacking in bona fides etc. were held to be 
futile in view of the proviso to sub-sec- 
tion (2) of S. 40 of the Specific Relief Act. 
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14. The result is that the appeal is. 
dismissed. The parties are, however, 
directed to bear their own costs. 


Appeal dismissed, 
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H. L. ANAND, JJ. 


Kehar Singh, Appellant v. M/s. Raghu- 
nandan Saran Ashok Saran, Respondent. 


S. A. O. 280 of 1972, D/- 3-1-1978." 


Delhi Rent Control Act (59 of 1958), 
Ss. 15 (1), 37 (2), 38 and 43 — Order of 
Rent Controller under S. 15 (1) not ap- 
pealed against under S. 38 —- Order does 
not get total immunity from challenge 
under S. 43 but its validity can be chal- 
lenged in appeal against final order of 
eviction — Principle underlying S. 105, 
Civil P. C. applies notwithstanding Sec- 
tion 37 (2) of the Act — (Civil P. C. (1968), 
Ss. 7 and 105). 


An interlocutory order passed by the 
rent controller under S. 15 (1) directing 
the tenant to deposit the arrears of rent 
in spite of his plea as to validity of notice 
of demand and disputing the quantum of 
his Hability, if not appealed against by 
the tenant can still be challenged by him 
in the appeal filed against the final order 
of eviction passed against him. 

(Paras 1, 6) 


The finality provided in S. 43 has re- 
levance to proceedings outside the Act, 
but not those which are envisaged: by the 
Act itself It is a well settled principle 
that a litigant is not bound to challenge 
every interlocutory order that may be 
made in the course of proceedings, and 
where an interlocutory order which had 
not been appealed from either because no 
appeal lay or even though an appeal lay, 
an appeal was not taken, could be chal- 
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to 112, including S. 105 of the Civil P. Cy 
have been excluded from the proceedings 
under the Provincial Small Cause . Courts 
Act. This is, however, because these pro- 
visions relate to appeal and second ap~ 
peal and there is no provision of an ar 
peal or a second appeal against the deci~ 
sion of a Judge, Small Cause Court, but 
that is not so in the case of proceedings 


‘under the Act. There would, therefore, 


be no reason to exclude the operation of 
this salutary principle incorporated in 
S. 105 of the Civil P. C. from proceedings 
under the Act. 1964-66 Pun LR 586 and 
1970 Ren CR 763 (Delhi) and 1971-7 Delhi 
LT 275 and 1972 Ren CR 168 (Delhi) and 
5S. A. O. No. 131 of 1969, D/- 25-8-1972 
(Delhi), Held not good law; AIR 1965 SC 
1442 and AIR 1960 SC 941, Rel. on. 


{Paras 7, 8) 
Cases Referred: Chronological Parag 
1973 Rajdhani LR 672 3 
1972 Ren CR 168 (Delhi) l 5 


1970 Ren CR 763 (Delhi) 5 
(1972) S. A. O. No. 131 of 1969, D/- 25-8~ 
1972 (Delhi) 5 
(1971) 7 Delhi LT 275 : 73 Pun LR 217 & 
AIR 1965 SC 1442 
(1964) 66 Pun LR 586 5, 
AIR 1960 SC 941 
(1866) 10 Moo Ind App 340 (PC} 
(1866) 10 Moo Ind App 413 
(1859) 7 Moo Ind App 283 (PC) 
R. P. Kathuria, for Appellant; P, & 
Mehandru, for Respondent. 


H. L. ANAND, J.:— This judgment 
would dispose of S. A. O. No. 280 and 
5. A. O. 354 of 1972, both of which assaji 
a common order of the Rent Control Tri- 
bunal setting aside the order of eviction 
made by the Controller and remanding 
the case back to the Controller for deci~ 
sion in accordance with law. The only 
question posed for decision is as to whe- 
ther an order made by the Controller 
under S. 15 (1) of the Delhi Rent Control 


af 3 4) 4 oe 


lenged in an appeal from a final decree--Act (for short, the Act), gets total im- 


or order. This salutary principle incorpo- 
rated in S. 105, Civil P. C., should equally 
apply to proceedings under the Act. It 
is no doubt true that by virtue of S. 37 (2) 
of the Act the Controller shall, while 
holding an inquiry in any proceeding be- 
fore him, follow “as far as may be the 
practice and procedure of a Court of 
Small Causes”, and that by virtue of S. 7 
of the Civil P. C., the operation of Ss. 96 


*(From order of Gian Chand Jain, Rent 
Control Tribunal, Delhi, D/- 25-9-1972) 
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munity from legal challenge in case ne 
appeal against it is filed. 


2. This is how the question has arisen, 
In the course of proceedings for the evic- 
tion of the tenant on the ground of nons 
payment of rent in spite of service of 
notice of demand, the Controller made 
an order under S. 15 (1) of the Act in 
spite of a plea of the tenant denying the 
validity of the notice and disputing the 
quantum of liability. The tenant ad- 
mittedly made default in compliance of 
the order in that the deposit was made 
after the expiry of the period within 
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which the deposit was to be made in 
terms of the order, The plea of. «the 
tenant for condonation of delay was -turn- 
ed down and by the same order, the Con- 
troller directed the eviction of the tenant 
without going into the question as to the 
validity of the notice of demand and the 
alleged failure to comply with the terms 
of the notice. In the appeal against the 
order of eviction before the Rent Con- 
trol Tribunal, the tenant sought to chal- 
lenge the validity of the order made 
under S. 15 (1) of the Act, but was not 
allowed to assail it on the ground that 
the tenant had failed to file an appeal 
against the order, and that the order 
having thus become “final” could not be 
‘made a ground of attack in the appeal be~ 
fore the Rent Control Tribunal. The Rent 
Control Tribunal, however, sustained the 
other plea of the tenant that an order of 
eviction could not be passed under Sec- 
tion 14 (1) (a) of the Act unless the land- 
lords established that the tenant had 
neither paid nor tendered the whole of 
the arrears of rent within the requisite 
period of service of the notice of demand 
in view of the dispute raised by the 
tenant with regard to the notice etc. and 
it. was, therefore, held that the order of 
eviction could not be made without re- 
cording evidence, Liberty wes, however, 
reserved for the landlords to invoke Sec~ 
tion 15 (7) of the Act in the proceedings 
before the Controller. The order of evic- 
tion was accordingly set aside and the 
case was remanded to the Controller for 
‘decision according to law. The landlords 
and the tenant are both aggrieved by the 
order of the Rent Control Tribunal. 
S. A. O. 280/72 is the tenant’s Second 
Appeal while S. A. O. 354/72 is that of 
the andiordga: 


3. When the appeals came up for final 
hearing before a learned single Judge of 
this Court, the contention of the tenant 
with regard to his right to assail the 
order under S. 15 (1) of the Act was 
reiterated in S. A. O. 280 of 1972, it was 
noticed that although the rival contention 
was reinforced by a decision of the Pun« 
jab High Court and following that a 
number of decisions of this Court, the 
correctness of the view taken in the deci~ 
sions had been doubted by one of us, 
Anand, J., in the case of Parbhati v., 
Budho Devi, 1973 Rajdhani LR 672 and 
thet it would, therefore, be proper that 
the matter was referred to a larger 
Bench. This is how both the appeals 


were placed before us for decision. 
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4. On behalf of the tenant, it was 
urged. that an order under S. 15 (1) of the 
Act was in’ the nature of -interlocutory 
order: that the tenant was not bound to 


challenge the order in an appeal against 


it; and that by virtue of the provisions of 
Sec. 105 of the Civil P. C.-and, in any 
event, the principle embodied in it, 
the tenant was entitled to assail the 
validity of such an order in an appeal 
against the final order of eviction, and 
that the Rent Control Tribunal was, 
therefore, in error in holding to-the con- 
trary even though on the basis of a 
number of decisions of the Punjab High 
Court and of this Court. It was urged 
that the finality of orders made under the 
Act by virtue of the provisions of S. 43 
of it was subject to any proceedings 
under the Act such as an appeal against 
the final order and with a view to defend 
such orders from any collateral challenge, 
and that the finality could not be extend- 
ed so as to deprive the tenant of the right 
to assail the order under S. 15 (1) of the 
Act in the appeal against the order of 
eviction. It was urged that there was 
nothing in the provision of S. 43 of ‘the 
Act which made the provision of S. 106 
of the Civil P. C. and the principle under- 
lying it inapplicable to proceedings under 
the Act, and that the Punjab High Court, 
as indeed a number of learned singie 
Judges of this Court, had taken the wrong 
view of the law in holding that by virtue 
of the provision of S. 43 of the Act, such 
an order if not assailed in an appeal 
against it, became final to the extent that 
it could not be challenged even in an ap- 
peal against the final order. 


Ss. On behalf of the landlords, it was 
urged that on the peculiar scheme of the 
Act, the principle incorporated in S. 105 
of the Civil P. C. could not be invoked, 
and that the consequential finality at- 
taching to an order against which an ap- 
peal had not been filed gave total im- 
munity to such an order from attack even 
in appeal under the Act against the final 
order of eviction. The exclusion of the 
principle incorporated in S. 105 of the 
Civil P. C. was sought to be justified not 
only with reference to the provisions. of 
S. 43 of the Act, but also of S. 37 of the 
Act, which made the practice and proce- 
dure of a court of Small Causes applicable 
to proceedings under the Act. It was 
urged that by S. 7 of the Civil P. C. cer- 


‘tain provisions of the Civil P. C., includ- 


ing S. 105, were made inapplicable to 
courts constituted under the Provincial 


‘Small. Cause Courts Act, The conter- 
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tion was sought to be reinforced with re- 
ference to decision of the Punjab High 
Court in Durga Swaroop v. Murari Lal, 
1964-66 Pun LR 586, and a number of 
decisions of learned single Judges of this 
court in the cases of Smt. Urmila Rani 
vy. Smt. Savitri Devi, 1970 Ren CR 763 
(Delhi); L. T. Thadani v. Yogeshwar 
- Dayal, (1971) 7 Delhi LT 275; Smt. 
Sanyukta Upal v. Vidya Parkash, 1972 
Ren CR 168 (Delhi) and in the case of 
Hukam Chand v. Smt. Kaushalya Devi, 
S. A. O. No. 131 of 1969 decided on 25-8- 
1972 (Delhi). 


6. After hearing learned counsel for 
the parties, it appears to us that the con- 
tention urged on behalf of the landlords 
that the order of the Controller under 
S. 15 (1) of the Act could not be assailed 
in the appeal against the final order of 
eviction because it had not been appealed 
against, and the decisions referred to 
above which have taken that view are 
based on a misconstruction of the provi- 
sions of 8S. 43 of the Act. 


7. Section 38 of the Act confers a 
right of appeal from every order of the 
Controller made under the Act. Sec- 
tion 39 confers a limited right of second 
appeal. Section 43 provides for finality 
of orders and protects the orders made 
under the Act from any collateral chal- 
lenge. This is how the section runs :— 


"43. Save as otherwise expressly pro- 
vided in this Act, every order made by 
the Controller or an order passed on ap- 
peal under this Act shall be final and 
shall not be called in question in any 
original suit, application or execution 
proceedings.” 


It has been held by the Supreme Court 
in the case of South Asta Industrial (P.) 
Ltd. v. S. B. Sarup Singh, AIR 1965 SC 
1442 that the expression ‘final’ in S. 43 
connotes that an order passed on appeal 
under the Act is conclusive and no fur- 
ther appeal lay against it, and that the 
expression ‘final’ in the first part of S. 43 
puts an end to a further appeal outside 
the Act. It was further observed that the 
Act was a self-contained one and the 
opening words of the section emphasised 
the fact that the finality of the orders 
could not be questioned by resorting to 
something outside the Act and that the 
second part of the section makes the final 
order immune from any collateral attack 
“tn any original suit, application or ex- 
ecution proceedings”. The finality pro- 
vided in the section has, therefore, 
relevance to .proceedings outside the 
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Act, but not those which are envisag- 
ed by the Act itself. It is a well 
settled principle that a litigant fs: not 
bound to challenge every interlocutory 
order that may be made in the cours 
of proceedings, and where an interlocu- 
tory order which had not been appealed 
from either because no appeal lay or even 
though an appeal lay, an appeal was not) | 
taken, could be challenged in an appeal 
from a final decree or order and the only 
exception was an order of rem and which 
stood on a different footing. More than 
a century ago, Privy Council recognised 
this principle in the case of Maharajah 
Moheshur Singh v. Bengal Government, 
(1859) 7 Moo Ind App 283 (PC) when it 
was held that it was open to the appel- 
late court which had not earlier consider- 
ed the matter to investigate in an appeal 
from the final decision ‘grievances of a 
party in respect of an interlocutory 
order. This is how the Privy ‘Council 
dealt with the objection :— l 


“We ‘are of opinion that this objection 
cannot be sustained. We are not aware 
of any law or regulation prevailing in 
India which renders it imperative upon 
the suitor to appeal from every inter- 
locutory order by which he may conceive 
himself aggrieved, under the penalty, if 
he does not so do, of forfeiting for ever 
the benefit of the. consideration of the 
appellate court. No authority or prece- 
dent has been cited in support of such a 
proposition, and we cannot conceive that 
anything would be more detrimental to 
the expeditious administration of justice 
than the establishment of a rule which 
would impose upon the suitor the neces- 
sity of so appealing; whereby on the one 
hand he might be harassed with endless 
expense and delay, and on the other in- 
flict upon his opponent similar calamities, 
We believe there have been very many 
cases before this Tribunal in which their 
Lordships have deemed it to be their duty 
to correct erroneous interlocutory orders, 
though not brought under their conside- 
ration until the whole cause had been 
decided, and brought hither by appeal for 
adjudication.” 


The principle was reaffirmed by the Privy 
Council in Forbes v. Ameeroonissa 
Begum (1866-10 Moo Ind App 340) (PC) 
and later in the case of Sheonath v. Ram- 
path, (1866) 10 Moo Ind App 413 (PC), 
These decisions were approved by the 
Supreme Court in the case of Satyadhyan 
Ghosal v. Smt. Deorajin Debi, AIR 1960 
SC 941. This is how the matter was 
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dealt with by the Supreme Court (at 
p. 945) :— 

(13) There can be little doubt (about) 


the salutary effect of the rule as laid down -` 


in the above cases on the administration 
of justice, The very fact that in future 
litigation it will not be open to either of 
the parties to challenge the correctness of 
the decision on a matter finally decided 
in a past litigation makes it important 


that in the earlier litigation the decision © 


must be final in the strict sense of the 
term. When a court has decided the 
matter it is certainly final as regards that 
court. Should it always be treated as 
final in later stages of the proceedings in 


a higher court which had not considered 


it at all merely on the ground that no ap- 
peal lay or no appeal was preferred? As 
was pointed out by the Privy Council in 
Moheshur Singh’s case, 7 Moo Ind App 
283, the effect of the rule that at every 
stage of the litigation a decision not ap- 
pealed from must be held to be finally 
decided even in respect of the superior 
_courts, will put on every litigant against 
“whom an interlocutory order is decided, 
the burden of running to the higher 
courts for redress of the grievances, even 
though it may very well be that though 
the interlocutory order is against him, the 
final order will be in his favour and so 
it may not be necessary for him to go to 
the appeal court at all. Apart from the 
inevitable delay in the progress of the 
litigation that such a rule would cause, 
the interests of the other party to the 
litigation would also generally suffer by 
such repeated recourse to the higher 
courts in respect of every interlocutory 
order alleged to have been wrongly 
made. It is in recognition of the import- 
ance of preventing this mischief that the 
Legislature included in the Civil P. C 
from. the very beginning a provision that 
in an appeal from a decree it will be open 
to a party to challenge the correctness of 
any interlocutory order which had not 
been appealed from but which has affect- 
ed the decision of the case.” 


8 It is interesting to notice that the 
principle propounded by the Privy Coun- 
cil is older than its legislative recogni- 
tion in the Code of 1859; which contain- 
ed. a provision analogous to S. 105 of the 
Civil P. C. The provision in. S. 105 of 


the Civil P. C. that where a decree was- 


appealed from any error, defect or ir- 
regularity in any order affecting the de- 


cision of the case may be set forth as a 
ground of objection in the memorandum 
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of appeal did ‘not, therefore, introduce a 
new principle, but was a legislative re- 
cognition of this salutary principle enun- 
ciated by the Privy.Council. There is 


‘no reason why this principle should not 


apply to proceedings under the Act and 
there is nothing in the provision of S. 43 
of the Act or any other provision of it 
which may justify such an exclusion. 
True, by virtue of sub-sec. (2) of S. 37 of 
the Act, the Controller shall, while hold- 
ing an inquiry in any proceeding before 
him, follow “as far as may be the practice 
and procedure of a Court of Small 
Causes”, and there is no doubt that by 
virtue of S. 7 of the Civil P. C. the ope- 
ration of Ss. 96 to 112, including S. 105 
of the Civil P. C., have been excluded 
from the proceedings under the Provin- 
Cial Small Cause Courts Act. This is, 
however, because these provisions relate 
to appeal and second appeal and there is 
no provision of an appeal or a second ap- 
peal against the decision of a Judge, 
Small Cause Court, but that is not so in 
the case of proceedings under the Act. 
There would, therefore, be no reason to 
exclude the operation of this salutary 
principle incorporated in S. 105 of th 
Civil P. C. from proceedings under the 
Act. 


9. Unfortunately, the learned single 
Judge of the Punjab High Court over- 
looked this aspect of the matter in the. 
case of Durga Swaroop (1964-68 Pun LR 
586) (supra). The decision is based on 
the assumption that the principles in- 
corporated in S. 105 of the Civil P. C, 
would not be applicable because of a pro- 
vision to the contrary in S. 43 of the Act. 
The provisions of the section were, how- 
ever, not analysed and I say so with res- 
pect. The later decisions of this Court 
by and large followed the decision of the 
Punjab High Court and the decisions of 
this Court that followed without a closer 
examination of the matter. None of these 
decisions, to our mind, represent the true 
legal position, with respect. — . 

10. It was not disputed before us that 
if the order of the Controller under Sec- 


tion 15 (1) of the Act was open to chal- 


lenge in the appeal before the Rent Con- 
trol Tribunal, it must be set aside because 
it was made notwithstanding the plea set 
up by the tenant as to the validity of the 
notice of demand and the liability to pay 
the rent by virtue of a long line of eet 
sions of this Court. 

11i. In S. A. O. 354 of 1972, it was not 
disputed that even if an order under Sec- 
tion 15 (1) of the Act was beyond chal- 


. get aside. 
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lenge, the Controller was still bound’ to 
consider if the requirement: of Section 14 
(1) (a) had been satisfied. 


12. In the result, s. A. O. 280/72 s suc- 


ceeds and the other appeal. fails. The 


order of the Controller under S. 15 (1) is 
The matter is remanded to the 
Controller for decision of the question if 
the tenant is liable to be evicted. The 
tenant .would have his costs in S. A. O, 
280/72. There would be no costs in the 
-other appeal, 

Order accordingly, 
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Prabha Narang, Respondent. 


Letters Patent Appeal No. 80 of 1978, 
D/- 17-11-1977. 

Hindu Marriage Act (25 of 1955), S. 10, 
Explanation — Desertion — Meaning of 
— Essential conditions to constitute 
matrimonial offence of desertion. 


Section 10 of the Act entitles the par~ 
ties to the marriage to a decree for judi- 
cial separation, before its amendment, 
and to a decree of divorce, after the re- 
-cent amendment, on the ground thet 
either party to the marriage— 


(as) has deserted the petitioner for a 
continuous period of not less than two 
years immediately preceding the pre- 
sentation of the petition.” 


In its essence, desertion means the in- 
tentional permanent forsaking and aban- 
-donment of one spouse by the other with- 
out that other’s consent and without 
reasonable cause. It is a total repudia- 
tion of the obligations of marriage. De- 
sertion is, however, not the withdrawal 
from place, but from a state of things for 
what the law seeks to enforce is the re- 
cognition and discharge of the common 
obligations of the married state. Deser- 
tion, thus, is the. separation of one spouse 
from the dther with an intention on the 
part of the deserting spouse of bringing 


the cohabitation permanently to an end- 


without reasonable cause and without the 


_ consent of the other spouse, but the physi-~. 


cal act of departure by one ‘spouse does 
not necessarily make that spouse the de- 
serting party.. Desertion, therefore, . re- 
quires two elements on. the part of the 
PTRA nT SSP OS ARAA AAAA Ainaa iii A AAA 
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deserting spouse,. namely, the fact of se- 
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paration and the intention to desert and 


there will be-no desertion unless both 
elements are present. For the offence of 
desertion so far as the desérting spouse 
is concerned, two essential conditions 
must be there j.e. (1) the factum of sepa- 
ration and (2) the intention to bring co- 
habitation permanently to an end i.e, 
“animus deserendi”. Similarly, two ele- 
ments are essential so far as the deserted 
spouse is concerned, namely. (1) the ab- 
sence of consent and (2) absence of con- 
duct giving reasonable cause to the spouse 
leaving matrimonial home to form the 
necessary intention. Desertion is a matter 
of inference to be drawn from the facts 
and circumstances of each case. The 
inference may be drawn from certain 
facts which may not in another case be 
capable of leading to the same inference, 
that is to say, the facts have to to viewed 
as to the purpose which is revealed by 
those acts or by conduct and expression 
of intention, both anterior and: subsequent 
to the actual acts of separation. If in. 
fact, there had been a separation, the | 
essential question always is whether that 

act could be attributable to an animus ` 
deserendi. The offence of. desertion 
commences when the fact of separation 
and the animus deserendi co-exist, 
Where the deserting spouse leaves the 
matrimonial home under the compulston 
of adverse circumstances which may 
either constitute cruelty or are otherwise 
harsh and is willing and prepared to join 
the consortium on certain conditions be- 
ing satisfied the spouse, which is respon- 
sible for unreasonable behaviour, would 
be guilty of desertion. Whether parti- 
cular conditions exist for rejoining and 
whether a behaviour is uhreasonable 
would depend upon the facts of each case, 
Halsbury’s Laws of England 3rd Edn, 
Vol UL P. 453 and Raydon. on Divorce 
6th Edn., P. 128 and Tolstoy on Law & 
Practice of Divorce 6th Edn., P. 38, .AIR 
1964 SC 40 and (1948) 2 All ER 822 Rel. 
on. (Para 3) 


In the instant case the husband and 
wife who were both employed, were 
married in 1967 and were living with the 
widowed mother of the husband in her 
tenanted house. Within one, year of the 
marriage the relations between the par- 
ties became strained and. the wife left 
the matrimonial home while. ina state 
of advanced pregnancy. and went to live 
with the mother. She gave birth to a 
son in 1968 but the husband never ens 


| 
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quired about their health. The wife had 
written to him to take them home but 
the husband kept quiet for two years and 
filed a petition for judicial separation on 
the ground. of desertion of wife. The 
petition was dismissed by the District 
Judge and the dismissal order was con- 
firmed by a single Judge of High Court 
in appeal On L. P. appeal: Held: on the 
facts and circumstances of the case that 
petition was rightly dismissed by the 
Courts below. (Paras 14, 15) 
Anno: AIR Man. 3rd Edn., Hindu Mar- 
riage Act, S. 10, N. 1. 
Cases Referred: Chronological Paras 


AIR 1964 SC 40 3 
(1963} 1 All ER 1: (1963) 1 WLR 280, 
Hutchinson v. Hutchinson 11, 13 
(1948) 2 All ER 822, Dunn v. Dunn 
11, 13 
(1947) 1 All ER 319: 176 LT 341, Buchler 
v. Buchler 11, 13 


M. C. Bhandare, Sr. Advocate and Mrs. 
Sunanda Bhandare, for Appellant; M. L. 
Lonial, for Respondent. 


H. L. ANAND, J.:— This Letters Pa- 
tent Appeal of the husband against a 
judgment of the learned single Judge of 
this Court confirming in appeal the deci- 
sion of the Additional District Judge, 
Delhi, dismissing his petition for a decree 
of judicial separation under S. 10 of the 


Hindu Marriage Act bringe into bold- 


relief the conflict between the matri- 
monial obligation of a husband and his 
duty to his widowed mother, as her only 
child. 


2. The parties, who are educated and 
gainfully employed — the husband as an 
Engineer and the wife as a Teacher — 
were married in July 1967, and a son 
was born of the wedlock in Sept. 1968. 
The husband had lost his father during 
infancy and was: maintained and educa~ 
ted by the mother, who is also an edu- 
cated lady and is gainfully employed as 
@ Principal of a Government School. 
Since the marriage between the parties 
and until the unfortunate discord that 
led to a precipitate situation, they all 
lived together in a house which is and 
has throughout been under the tenancy 
of the mother. The matrimonial har- 
mony has unfortunately been a short 
lived one and it appears that the rela- 
tions between the parties took an un- 
happy turn soon after the marriage even 
while the wife was pregnant, either be~ 
cause of the dissatisfaction with regard 
to the quantum of dowry, a reason which 
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has proved fatal to many a marriage in 
this country, or because of inability of 
the wife and mother-in-law to make 
proper adjustment or perhaps because of 
the inability of the husband to maintain 
a proper or healthy balance between his 
matrimonial obligations to a wife and his 
loyalty and affection for a widowed mo- 
ther, who bad not only brought him up, 
but had maintained and educated him or 
probably because of differences that may 
have arisen between the wife and the 
mother-in-law, who were both working ` 
women, as to the allocation of domestic 
chores. Which out of these factors and’ 
to what extent may have contributed to 
the unfortunate situation that took the | 
parties to Court has been the subject- 
matter of controversy. By the petition, 
out of which the present appeal arose, 
the husband sought judicial separation on 
the ground of desertion and cruelty on 
the part of the wife. The petition was 
dismissed by the trial Court and the 
allegations of desertion and cruelty were 
repelled. In Appeal before a learned 
Single Judge of this Court, the allegations 
of cruelty were not pressed and judicial 
separation was sought on the grounds of 
desertion which was repelled and the 
appeal was dismissed. The husband ap- 
peals and seeks divorce on the grounds 
of desertion in yiew of the amendment. 
of the Act during the pendency of the - 
proceedings as a result of which deser- 


. tion has been made a ground for divorce 


rendering decree for judicial separation 
unnecessary. 

3. Section 10 of the Act entitles the 
parties to the marriage to a decree for 
judicial separation, before its amendment, 
and to a decree of divorce, after the re- 
cent amendment, on the ground that 
either party to the marriage— 

“(a) has deserted the petitioner for a 
continuous period of not less than two 
years immediately preceding the presen- 
tation of the petition.” 


The matrimonial offence of desertion is 


. defined in the Explanation to the Section 


as meaning— 

a PENA the desertion of the petitioner by 
the other party to the marriage without 
reasonable cause and without the consent 
or against the wish of such party and 
includes the wilful. neglect of the peti- 


tioner by the other party to the mar- 


riage. ” 
In its essence, desertion means the in- ` 
tentional permanent forsaking and aban- 
donment of one spouse by the other with- 
out that other’s consent ane without rea- 
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sonable cause. It is a total repudiation 
of the obligations of marriage. Desertion 
is, however, not the . withdrawal from 
place, but from a state of things, for what 
the law seeks to enforce is the recogni- 
tion and discharge of the common obli- 
gations of the married state.* Desertion 
thus is the separation of one spouse from 
the other with an intention on the part 
of the deserting spouse of bringing the 
cohabitation permanently to an end with- 
lout reasonable cause and without the 
consent of the other spouse, but the 

physical Act of departure by one spouse 
‘|does not necessarily make that spouse 
the deserting party.** Desertion, there- 
fore, requires two elements on the part 
of the deserting spouse, namely, the fact 
of separation and the intention to desert 
and’ there will be no desertion unless 
both elements are present.f For the 
offence of desertion so far as the desert- 
ing spouse is concerned, two essential 
conditions must be there j.e. (1) the 
factum of separation and (2) the inten- 
tion to bring cohabitation permanently to 
an end ie. “animus deserendi’”’. Simi- 
larly, two elements are essential so- far 
as the deserted spouse is concerned, 
namely (1) the absence of consent and 
(2) absence of conduct giving reasonable 
cause to the spouse leaving matrimonial 
home to form the necessary intention. 
Desertion is a matter of inference to be 
drawn from the facts and circumstances 
of each case. The inference may be 
drawn. from certain facts which may not 
in another case be capable of leading to 
the same inference, that is to say, the 
facts have to be viewed as to the pur- 
pose which is revealed by those acts or 
by conduct and expression of intention, 
both anterior and subsequent to the 
actual acts of separation. If in fact, 
‘there had been a separation, the essen- 
tial question always is whether that act 


could be attributable to an animus de- 


serendi. The offence of desertion com- 
mences when the fact of separation and 


the animus deserendi co-exist (AIR 1964. 


Sc 40). Where the deserting spouse 
leaves the matrimonial home under the 
‘lcompulsion of adverse circumstances 
which may either constitute cruelty or 


are otherwise harsh and is willing and 


* Halsbury’s Laws of England 3rd ate 
Vol. m, P. 453. 


= Raydon on Divorce 6th Edn., P. 128. 


t Tolstoy on the Law and Practice of 
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prepared to join the consortium on cer- 
tain conditions being satisfed, the spouse, 
which is responsible for unreasonabl 
behaviour, would be ‘guilty of desertion.]. 
Whether particular conditions (sic) 
(exist?) for rejoining and whether a be- 
haviour is unreasonable would depend 
upon the facts of each case, 


4, It has been a common case of the 
parties that the matrimonial accord has 
unfortunately been rather short-lived in 
that soon after the marriage, minor 
differences and irritations, having their 
genesis either in the insufficiency of 
dowry or in the treatment of the husband 
by the relations of the wife or because 
of lack of adjustment between the wife 


and the mother-in-law, had introduced 


an element of unpleasantness in the rela- 
tions between the parties. It has also 
been a common case of the parties that, 
even though on account of certain minor 
Incidents, the wife stayed away from the 
matrimonial home voluntarily or under 
adverse circumstances or in normal 
routine for short periods. between Feb. 
1968 and March 5, 1988, and between 
March 17 and April 18, 1968, the matters 
appeared to have come to a head only 
in July 1968, when the wife left the matri- 
monial home on' 18th July, 1968, admit- 
tedly at a time when she was in an ad- 
vanced stage of pregnancy, the child 
having been born on Sept. 10, 1968, and 
had not entered the matrimonial home 
until the petition was filed in Dec. 1970 
and thereafter. It is also an admitted 
case. of the parties that during this period 
there were. meetings between the com- 
mon relations of the parties, a few casual 
meetings between the parties themselves 
at the initiative of the wife and two sets 
of correspondence, one that the parties 
had with each other and the other that 
the maternal uncle of the husband -had 
with the brother of the wife. Through- 
out the period the husband admittedly 
made no attempt to personally meet the. 
wife or to participate in any discussion 
between common relations. Parties have 
attributed conflicting ‘reasons for and 
sought to justify different inferences 
from this attitude. It has also been a 
common case of the parties that both at 
the stage of the trial of the petition and, 
in the appeal before the learned single 
Judge, the wife has been willing to. 
return to the matrimonial home uncondi- 
tionally, but the husband turned down, 
the offer either on the plea that the ex-~ 
pression ‘of willingness was. not genuine 
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no return. Even before us, an attempt 
was made to explore the possibility of an 
amicable settlement when counsel for the 
wife made an unconditional offer of re- 
turn to the matrimonial home but here 
again the husband turned down the offer 
either because he felt it was not genuine 
or, as the counsel for. the husband vut 
it, because it would be futile as, owing 
to the passage of time, the marriage was 
as good as totally and irrevocably bro- 
ken. There has, however, been serious 
contest between the parties as to the cir- 
cumstances in which and the inteution 
with which the wife left the matrimonial 
home or was compelled to leave it on 
July 18, 1968, as to the nature of the 
attempt through common relations at re- 
conciliation made, thereafter, the true 
effect of the correspondence exchanged 
between the parties and the nature and 
effect of the approaches made by the wife 
to the husband for a return to the nor- 
mal matrimonial relationship. 


5. Whether the wife left the matri-" 
monial home on July 18, 1968, voluntarily 
with animus deserendi and continued to 
have that intention within the requisite 
period of two years preceding the filing 
of the petition? Whether the wife left 
the matrimonial home under the compul- 
gion of unbearable circumstances and 
without. animus deserendi and with a 
definite element of animus revertendi in 
the hope that the unfortunate circumstan- 
ces, which compelled her to leave, would 
perhaps be suitably dealt with and con- 
ditions would be restored which would 
make it possible for her to return to the 
matrimonial home and live in: peace and 
with dignity? Whether the events sub- 
€equent to the departure of the wife from 
the matrimonial home establish animus 
deserendi or animus revertendi? Whe- 
ther the attempts made by the wife to 
return to the matrimonial home were 
genuine and arose pursuant to her inten- 
tion to restore the matrimonial unity and 
whether the husband has been guilty of 
compulsive conduct which would dis- 
entitle him to the relief? Whether, 
assuming that the offer of the wife to re- 
store matrimonial unity was conditional 
on proper conditions being restored for 
her return, it was tantamount to continu- 
ing the state of desertion and whether 
the parties were being unreasonable in 
their attitude and conduct in relation to 
the matter: These are some of the ques- 
tions that are posed by the controversies 
between the parties and must. therefore, 


or that the matter had reached a stage of | 
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be answered in the light of the material 
on record and in the back-drop of the 
legal position of the matrimonial offence 
of desertion and the rights and obliga- 
tions of the parties in relation thereto. 


6. The material on record consists, in 
the first instance of the oral evidence 
produced by the parties including the 
evidence of the husband, the wife and 
the mother-in-law. The husband produ- 
ced his mother’s brother, Sohan Lal 
Chutani, A.W.-1, his uncle, C. L. Narang, 
A.W.-2, K. N. Budhiraja, A.W.-3, Sikan- 
der Lal, A.W.-5, his family Purohit, 
Pandit Ganpat Prasad, A.W.-6 besides 
examining himself and his mother, A. W.-7. 
Of these, Sobhan Lal, A.W.-1, S. L. Na- 
rang, A.W.-2, K. N. Budhiraja, A.W.-3 
and Pandit Ganpat, A.W.-6 relate to the 


` reconciliation efforts, while his statement 


and that of his mother by and large re- 
late to other matters. On the other hand, 
the wife examined herself as R.W.-9 and 
produced her brother, Sohan Lal, R.W.-8, 
her brothers-in-law, Krishan Chand Khat- 
tar and Krishan Chand Munjal, R.W.-3 
and R.W.-6 respectively, her brother’s 
friend, Suraj Prakash Sachdeva, R.W.-7, 
her brother-in-law’s friend, Sohan Lal 
Grover, R.W.-4, K. D. Ghagi, R.W.-5, 
Udho Das, R.W.-2 and Amar Singh 
Sharma of the Education Department, _ 
R.W.-1. In the second instance, there is 
a set of correspondence exchanged be- 
tween the parties which is quite illumi- 
nating, A-5 to A-9 and A-17 to A-20. 
Thirdly, there is the correspondence 
between the maternal uncle of the ‘hus- 
band and the brother of the wife, who had. 
maintained the wife before her marriage 
and had apparently borne the financial bur- 
den of the marriage with his admittedly 
modest means, the father of the wife 
having died earlier. R-2 to R-7. Both the 
trial court and the first appellate court 
attached considerable importance to the 
correspondence, particularly the corres- 
pondence exchanged between the parties, 
as constituting a clear index of the true 
intention of the wife when she left the 
matrimonial home and in continuing to 
stay away from it and of the attitude of 
the husband in relation to it. They have 
also placed considerable reliance on this 
correspondence, as indeed the correspond- 
ence exchanged between the common 
relatives, in determining the reason for 
the discord and the circumstances in 
which the matrimonial home was broken 
up and have, therefore, considered it fit ` 
to read the oral evidence of what may 
be described as by and large partisan 
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witnesses in the light of the contemporane- 
~ous correspondence with a view to bring 
out the truth of the matters in contro« 
versy. 


7. What then were the circumstances 


which impelled or compelled the wife to 
leave the matrimonial home on the fate- 
ful day of July 18, 1968? It was not 
disputed thet for a variety of reasons, 
rights and wrongs apart, the matrimonial 
home had for some time past been an 
‘unpleasant place with frequent bickerings 
and minor irritations to which one or 
both of the parties and some of their 
near relations, including the mother of 
the husband, may have. contributed in 


different measure. The wife was admit-. 


tedly in a.stage of advanced pregnancy, 


; the burden of her. 
added to which was . civilised society, whatever be the stan- 


-dard to measure such an act or conduct, 


normal work. as a teacher. Obviously, 
-ghe needed to be looked after in this 
state and had a claim not only to proper 
nutrition, happy and congenial surround- 
ings as well as some, if not total, relief 
from the domestic chores, particularly if 
she was to continue to discharge her 
‘obligations as a working woman. Admit- 
tedly, the mother-in-law was also a 
whole-time employee. The husband was 
not in a position to make any contribu- 
tion in running the household and there 
was .no domestic assistance available 
either. Added to this must have been 
the strain arising out of tension in the 
‘family not only on account of the past 
bickerings and irritations but also on ac- 
‘count of a recent event of the death of 
the sister of the mother-in-law, a fact 
which was graphically’ brought out by 
the mother-in-law, the husband as well 
as the wife in the course of their evid- 
ence. It appears that the sister of the 
mother-in-law had died in Chandigarh 
only a week or ten days before and there 
was some argument in the family on or 
about the 14th or 15th of July as to the 
alleged impropriety on the part of the 
mother of the wife not to have gone to 
Chandigarh for condolence, even though 
the wife apparently had. This was per- 
haps a minor incident, but had assumed 
more than the usual proportion in view 
of the unpleasant background. What 
then a woman in an advanced e of 
pregnancy without any possibility of pre- 
natal nutrition or care being possible in 
the matrimonial home, which had become 
a source of constant irritation, causing 
-anguish and tension and burdened with 
duty in school and part, if not the whole, 


of the burden of the chores at home, is 
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to do in such a situation? If such a 
woman, and one may assume that there 
were no other compelling reasons such as 
a physical expulsion or taunts with re- 
gard to dowry, etc. decides that any fur- 
ther stay in the matrimonial home until 
she had delivered herself of the child 
would perhaps be not conducive either 
to her own health or that of the child 
and left, with or without the permission 
of the husband, to take refuge in the home 
of a mother, where she would always be 
welcome and where such possible help, 
as may be consistent with the modest 
means of the mother or the brother, > 
would in any case be assured without be- 
ing required to do more than the mini- 


‘mum work she was able to, it would ba 


perhaps uncharitable, if not cruel, to des- 
cribe it as an act of „desertion in any 


Such a decision, apart from the surround- 
ing circumstances, would be consistent 
with the custom, however unfortunate, 


that prevails among the Hindus that the 


entire burden, monetary and otherwise, 
of pre-natal and post natal care and the 
childbirth falls on the parents of the 
wife, irrespective of their financial capa- 
city to bear it. 


8. If that be the true position on the 
basis of common hypothesis, the conduct 
of the wife in leaving the matrimonial 
home would be pre-eminently justified if 
one were to believe the version of the 
wife as what she was compelled to pass 
through on the eve of the departure and 
during some time before it, such as fre~ - 
quent taunts with regard to the rather 
paltry dowry that an Engineer husband 
was able to get, the refusal of the mother~ 
in-law to share any part of the burden 
of the domestic chores and the conse- 
quential compulsion, even in the state in 
which she was, to cook and wash for the 
entire family in addition to her normal 


-duties in the school, a version which has 


been accepted by the trial Court and the 
learned single Judge of this Court. But 
in view of our- conclusion on the basis 
of the admitted facts, it is unnecessary 
for us to embark on a course of reassese 
ment of the material for determination of 
this aspect of the controversy. 


9 The further question that, therse | 
fore, arises for consideration is as to the | 
intention of the wife when she left the | 
matrimonial home and as to the intention | 
with which, assuming that. she left i 
without the animus- deserendi, - with 
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which she continued to stay away from 
the matrimonial home or felt’ compelled 


to do so, as appears to be the case of the 


wife. On this question as well, both the 


trial Court and the learned single Judge- 


of this Court have returned a concurrent 
finding, on a consideration of the conduct 
of the parties before, as indeed, after the 
incident, including the correspondence 
on the record, that the wife left under 
the compulsion of adverse circumstances 
and did not have animus deserendi either 
at the time of the departure or thereafter 
while staying away from the matrimonial 
home, and that it was the unreasonable 
attitude of the husband and her mother 
which virtually compelled her in a near 
distress condition to leave her home and 
it was the persistent indifference of tha 
‘husband to take her back and his refu-~ 
eal to assure to her life of respect, peace 
and dignity which was responsible for 
her attitude, that the wife had animus 
revertendi not only at the time she left 
the home, but during the entire period 
thereafter, and that it was on the other 
hand the husband who was not only res= 
ponsible for creating conditions which 
were inconducive for her stay.in the 
matrimonial home, but throughout adopt- 
ed an attitude which made a return to 
the matrimonial home an impossibility. 
‘In this context, the observations of the 
courts -as to the resort to the Police re- 


port by the husband, the rather legalistic. 


language of some of the letters sent by 
him, his failure or refusal to: see the wife 
or the child during .the entire period and 
to participate In the parleys and his 
eventual indifference and frresponsive- 
ness when the wife personally made 
attempts to meet him to sort out the 
differences so as to restore matrimonial 
harmony appear to us to be appropriate. 
We have heard ‘learned counsel for the 
‘parties at considerable length both ia 
the legal aspect of animus d 

Indeed, the material available from which 
the true intention of the parties could ba 
gathered, but we see no reason to differ 
from the conclusions arrived at. In the 
first instance, it Is difficult to believe that 
a wife who was due to sive birth to a 
child would so readily jeopardise the 
future of the child by entertaining an 
intention to break up the matrimonial 
home even when she physically left tha 
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not merely. a physical act of leaving one _ 
place, but withdrawing from a state of _ 


things, It is not merely physical, it ‘is 


primarily mental. Such a mental frame- 
work to our mind could not have been 
possible for a wife even in worst circum- 
stances when she was -bearing a child 
Secondly, the wife left to attend to her 


-normal work in the school on the mate- 


rial date, but did not return at the end 
of the day and instead went to her mo- 
thers house and: her contention that in 
view of the stage of pregnancy and the 
consequent compulsions of it, she had 
told the husband that she proposed to 
go from the school to her mother’s house, 
We see no reason to differ from the con- 
clusions arrived at on. this question 
either. If the wife had entertained the 
idea of-a departure with no plan of re- 
turn, she would have ordinarily made 
the. necessary preparations. It is unfor- 
tunate that in his apparent anxiety to -> 
create evidence of desertion, the husband . 
took a reckless step of making a report 
to the police that. the wife had left the 
home with considerable jewellery and 
had on an earlier occasion taken with 
her a few sarees, a canard that has been 
rightly disbelieved by the courts. It is 
significant that the husband made the re- 
port to the police without having cared to - 
see the wife or any of her relations and 
in utter disregard of the state of her pre- 
gnancy and the admitted unpleasantness 
at home, as Indeed, the difficulty in assur~ 
ing for her such care and rest, if not con- 
genial atmosphere, which fn her condi- 
tion she deserved. Secondly, having re- 
gard to the. normal course of events, all 
that may have happened In the matri- 
monial home during the time preceding 
the date of departure, however harsh and 
unfair tt may be, had not assumed such 


_ serious proportions as would have per- 


suaded a wife in an advanced stage of 
pregnancy to sever. all connections with 
the matrimonial home. .Eventually, the. 
rather formal and legalistic tone of first 
letter of Dec, 1968 (Exhibit A-5) from the 
husband after her departure, as indeed, ` 
also after the child had been born, gives 
a complete lie to any allegation of animus 
deserendi, but on the contrary provides 
a good basis for a finding that for rea- 
sons of his own, the husband had decided 
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ing legal action with not a word about 
the wife’s welfare or that of the child, 
The wife’s reply of Jan. 7, 1969 (Exhibit 
A-17) graphically brings it out when she 
regrets that in the letter which reached 
her on the eve of the New Year and after 
the birth of the first son, she should have 
got threats of legal action rather than 
comforting word for the wife, a cheer 
-for the child and, if nothing else, New 
‘Year greetings for the mother and the 
newly born son. Thirdly, the letters of 
the wife, Exs, A-17 to A-20, which have 
been reproduced by the courts ring a 
death-knell to any theory of animus de- 
serendi, either at the time she left the 


home or thereafter, because every letter 


contains liberal expressions of a willing- 
ness to join the matrimonial home and 
beseeches the husband again and again 
to come and see the face of the child and 
to take them both home. That the hus- 
band did not have either the courtesy or 
the heart to reciprocate or to meet either 
the child or the mother only confirms 
what his plans had been as to the fate 
of the matrimonial consortium. Fourth- 
ly, if any doubt was ever left as to the 
true intention of the wife during this 
entire period, it is absolutely scotched ‘by 
a number of attempts made by the wife 
fo personally meet the husband and be- 
seech him to discuss the matter and faci- 
litate her return to the matrimonial 
kome. It is significant that on one of 
these occasions she even carried the child 
with her because, as she explains in one 
of the letters, she thought that the heart 
of the husband may perhaps melt ‘at the 
sight of the child, if not at his unfortu- 
nate mother. What happened at these 
casual meetings hardly adds to the sta- 
ture of the husband because, even if one 
were to ignore the insulting behaviour on 
his part in virtually .refusing to talk to 
her, the fact remains that he neither 
made an attempt to take her home or to 
express any willingness to discuss the 
` matter with her or to at least pursue the 
offer to rejoin by going to her mother’s 
house to bring her and the child or at 
least by deputing someone to do it. That 
he took no such step appears to us to be 
consistent with the attitude he had adopt- 
ed right from the time he lodged a police 
report, if not earlier than that, to get 
rid of the wife for reasons of his own, 
Lastly, it is difficult to ignore that he 
did not participate in any of the parleys 
between the common relations, never 
went to the hospital to see the child’s 
face or to go to the house of the wife’s 
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mother to bring the wife and the child 
back and instead rushed to the court with 
the petition for dissolution immediately 
after the expiry of two years from the 
crucial date, as if eagerly waiting for the 
day when he could initiate action for his 
apparent deliverance and, what is worse, 
spurned the consistent expression of 
willingness on the part of the wife at all 
stages of the proceedings, including the 
present appeal, to rejoin unconditionally, 
and continued to have a completely closed 
mind. One would have ordinarily expect~ 
ed better conduct on the part of a hus« 
band in such a situation, particularly 
where the unfavourable circumstances 
partly, if not wholly, arose out of 
his own failure to ensure proper adjust- 
ment between the wife and the mother 
and to strike a reasonable balance þe- 
tween his conflicting obligations. For a 
husband in such a situation to make alle- 
gations against. the wife of desertion 
appears to us to be a complete travesty of 
human conduct. i 


10. Mr. Bhandare, learned counsel for the 
husband, was apparently fully conscious 
of his rather uphill task in the face of the 
overwhelming material and concurrent 
findings of facts and an almost reprehen- 
sible behaviour and conduct of his client, 
but nevertheless made a valiant attempt to 
salvage the position, inter alia, by raising 
an interesting proposition of law, even 
though the material would neither justify 
nor attract such a proposition. In the first | 
instance, it was urged that the conclusion 
arrived at by the learned single Judge 
was unnecessarily influenced by the cor- 
respondence exchanged between the par- 
tles and their common relations, and that 
in determining the questions in contro- 
versy; the learned single Judge had 
either ignored or not given due import- 
ance and weight to the oral evidence pro- 
duced at the trial, particularly the state- 
ment of Sikander Lal, Advocate, A. W. 5, 
said to be an independent witness, This 
criticism appears to us to be wholly un- 
founded. The Courts considered the oral 
evidence of the parties, but rightly, in 
the context of the correspondence ex- 
changed between the parties and their 
common relations. In cases where oral 
evidence is, by and large, of- e partisan 
nature, a reinforcement of it by the cir- 
cumstances that do not lie, such as the 
contemporaneous correspondence, is an 
accepted judicial norm to arrive at the 
truth. This contention was primarily 
raised by Mr. Bhandare with a view. to 
invite a conclusion contrary to the con- 
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clusion arrived at by the courte, that the 
schism between the parties and the 
ultimate cause of the break up was 
neither the taunts regarding. insufficlency 
of dowry nor any economic conflict or 
controversy with regard to the apportion- 
ment of domestic chores, as has: been the 
case of the wife, but the unreasonable 
demand of the wife, as indeed of her 
mother and brother, that the matrimonial 
home should be separate from the mother. 
` It was in this context that learned coun- 
sel urged that the Courts ought to have 
accepted the testimony of Sikander Lal, 
who categorically stated that in the 
course of negotiations it became clear 
that on behalf of the wife there was in- 
sistence on the condition of a separate 
residence for the parties away from the 
mother’s influence. We were taken 
through the entire evidence, both oral 
and documentary, and find no reason to 
differ from the conclusion of the Courts 
that there was no insistance by the wife 
that they live separate from the mother. 
It is true, that vague references to it 
have been made by the relations of the 
husband and even Mr. Sikander Lal, Ad- 
vocate, who, though claiming to be in- 
dependent, was to an extent an interest- 
ed witness. His wife was the Principal 
of the School in which the wife used to 
work and the wife of the witness had 
been approached by the mother of the 
husband apparently with a view to put 
pressure on the wife. The wife of the 
witness and the mother of the husband 
both hold the position of Principal. It is, 


therefore, not possible to treat Sikander . 


“Lal, by any means, an independent wit- 
ness. But what is worse his testimony 
and the assertion generally that the root 
cause was the insistence of the wife that 
the mother lives separate from the couple 
is amply falsified by the correspondence 
that the parties had during the material 
period, A re’sume’ of this correspondence, 
which appears in the judgments of the 
courts, leaves no manner of doubt that 
while there were misunderstandings, con- 
flicts, differences and tension between the 
parties, partly, if not wholly, on account 
of the attitude of the mother with regard 
to the freedom for the wife and the 
allocation of domestic chores, as indeed, 
the compulsions of a pregnancy, there 
was nothing in any of the letters of the 
husband or of the wife which may, by 
any process of reasoning, indicate that 
the wlie had at any time taken the ex- 
treme position that the exit. of the mother 
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“from the scene was a pre-condition for a 
re-union or that she left the matrimonial. - 
-home because the husband was not pre- 
‘pared to live separately from the mother, 


In such a situation, Courts were fully 
justified in-ignoring the testimony of 
Sikander Lal, as indeed vague references 
made by other witnesses of the husband, 
on this aspect of the controversy. 


ji, Secondly, a contention was vehe~- 
mently raised by counsel that the Courts 
should have held that the wife developed 
animus deserendi, even if she did not 
have it when she left the matrimonial 
home, because from her letters to the 
husband and the attitude of her relations, 
it was clear that her willingness to re- 
join the matrimonial home was not un- 
conditional, but subject to the condition 
either of the mother being eliminated 
from it or at least restoration of congenial 
atmosphere, respect and dignity. It was 
urged that where a wife left the matri- 
monial home and refused. to return if 
certain conditions considered reasonable 
and proper for her were not satisfied, she 
would nevertheless be guilty of the 
matrimonial offence of desertion. Re- 
liance was placed in support of the con- 
tention on the cases of Buchler v. Buchler, 
(1947) 1 All ER 319 and Hutchinson v. 
Hutchinson, (1963) 1 All ER 1. On the 
other hand, learned counsel for the wife, 
while stoutly joining issue on the ques- 
tion as to whether the wife ever insisted 
on the elimination of the mother from the 
matrimonial home, urged that the wife, 
as an equal partner in the matrimonial 
consortium, and working for gain with 
the husband, was entitled to insist on 
minimum congenial conditions which 
ensured a place of respect and dignity for 
her and where the lack of these condi- 
tions, apart from the frequent teunts, etc. 
were the adverse compulsive circum- 
stances which led to the rupture, it could 
not be said that a wife, who left the home, 
was being unreasonable and, theréfore, 
guilty of matrimonial offence of desertion 
where she insisted that proper conditions 
must be restored as a condition for her 
return even while reiterating that the 
wife was and has throughout been will- 
ing and ready to return unconditionally 
and suffer both in the body and mind as 
perhaps a necessary incidence of matri- 
mony. In support of his contention that a 
conditional willingness to return, where 
the condition was not unreasonable, 


- would not render the wife guilty of de- 


sertion, counsel relied on the decision of 


- the matrimonial home. 
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the English Court in the case of Dunn v. 
Dunn (1948) 2 All ER 822. l 


12. After hearing learned counsel for 
the parties it appears, to us that which- 
ever way one looks at the controversy, it 
is not possible to hold that the wife was 
guilty of the matrimonial offence of de- 
sertion. We have already pointed out 
above the position that emerges on &a 
common hypothesis as to the conditions 
that were prevailing when the wife left 
What happened 
subsequent to her departure does not in 
any way improve the case of the husband 
one bit. In all her letters, the wife ex- 
pressed a desire to return and beseeched 
the husband to come and take her and 
the child away to his home. He failed to 
do so. The implied insistence of the wife, 
therefore, that the husband should take 
her away to the home could neither be 
unreasonable nor ever form a basis for a 
finding of unwillingness or refusal to re- 
turn. It is, in fact, the other way round. 
It is the husband who was either in- 
different or wholly callous to the entrea- 
ties of the wife and cold-shouldered her 
repeated requests apparently because he 
bad found in her departure some ground 
to base the ultimate claim for desertion 
for reasons in which we need not go in 
the present proceedings. The ‘position of 
the husband is no better even if one were 
to assume that the willingness of the wife 
throughout to return to the matrimonial 
home. was in some way hedged by the 
condition that when she returns to the 
matrimonial home, she would. be assured 
the respect, dignity and the position to 
which she was entitled as an equal part- 
ner in the consortium and would not be 
subjected to what she reasonably thought 
was a course of harsh treatment, indigni- 
ties and an unbearable load of work. She 
is an educated lady and -a whole-time 
working woman, She was conscious of 
her rights and obligations and was per- 
haps not prepared to spend the rest of her 
life in distress and there was, therefore, 
nothing unreasonable if she insisted that 
it must be assured that she would not be 
subjected to what she had passed through 
in the past. Whatever be the position of 
gn uneducated wife, or a wife, who, 
though educated, is not an earning mem- 
ber of the family, it is no more possible 
to expect an educated wife, who is an 
independent earning unit, to agree to live 


in a- voluntary matrimonial union with all 
fts obligations, but none of her rights or 
to agree to live the life of a slave, even 
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if it be of a husband or his mother. In 
fact, the position of the husband is none 
the better even if one were to assume that 
the allegation that an extreme position 
was taken up on behalf of the wife in 
the proceedings was correct. Marriage is. 
essentially a union of two persons intend- 
ed to bind them in wedlock and live. 
together for ever. It carries no obliga- 
tion on either side to be tied down to the 
relations of the parties irrespective of- 
how close they are. Basically, therefore,- 
both a husband and a wife would be 
entitled to insist that they live by them- 
selves and their children. There may, 
however, be certain special obligations 
which may constitute a departure. A 
husband may, for example, have a minor 
brother to support or an unmarried sister 
to look after; he may have infirm or sick 
parents to look after. It would be diffi- 
cult for a husband in such a situation in 
spite of whatever may be said for the 
wife to forsake these relations and if a 
wife nevertheless insisted that the husband 
keeps them out of the matrimonial home 
and, what is worse, insisted on that as a 
condition for continued living together 
or for a return to the matrimonial home, 
it certainly would be unreasonable and 
may in a fit case amount to desertion. 
But not where, as in the present case, the 
mother is an able bodied woman and, 
what is more, has an independent source 
of income as a Principal of a school. She 
is admittedly in good health and able to 
look after herself, She does not have to’ 
run around to find a home because she 
lives in a house which is under her own 
tenancy. If in such a situation there is. 
threat of matrimonial disharmony on ac-' 
count of the unreasonable attitude of ‘the 
husband or of the mother, the wife would 
be entitled to ensure for herself peaceful’ 
and dignified matrimonial life and an in- 
sistence that the couple live away from 
the mother, particularly where.a common 
living had admittedly led to tempera- 
mental differences, tension and conflicts,” 
Where a wife insisted on a separate 
living in such a situation as a condition 
for the return she could not be said to be 
acting unreasonably or be held thereby 
to be guilty of the matrimonial offence of» 
desertion. It is true that the mother of 
the husband has been more than a mother ` 
to him. She had not only brought him” 
up but maintained and educated him and 
was, therefore. in a position of a father 


as well. What perhaps lends a further: 
dimension to the situation is the fact that 
the husband is the only child of tha 
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mother. In such a situation, the mother 
and son are bound to be attached to each 
other, and the mother in consequence 
. would also be overbearing. in such a 
situation the son, therefore, is bound to 
be under considerable influence of the 
mother and for all these reasons may, 
therefore, be reluctant to accept such 4 
condition. Setting up an independent 
matrimonial home may also have fnan- 
cial repercussions because it is not easy 
to get a rented house within a reasonable 
amount. In spite of these compulsions, 
however, the conduct of the wife could 
not be considered unreasonable, however, 
sympathetic one may be to the situations 
in which the husband is placed. But if 
these are the limitations, it is the duty 
of the husband to strike a reasonable 
balance between the two conflicting obli- 
gations. The fallout of the situation 
must, therefore, be equally shared rather 
than be allowed to exclusively rest on the 
comparatively weaker shoulders of 4 
wife. What is necessary in such a situa- 
tion is a proper adjustment between the 
mother and the daughter-in-law perhaps 
by a better understanding by each of the 
rights: and obligations of the other. It is 
indeed unfortunate that many happy 
marriages have been damaged and even 
broken at the bedrock of lack of adjust- 
ment between the mother and the wife. 
The attitude of a woman to her daughter 
and to her daughter-in-law provides an 
unfortunate contrast particularly in tradi- 
tional Hindu Society. It is enigmatic that 
a mother of a husband would do to her 
‘daughter-in-law what she would frown at 
if done to her daughter by her mother-in- 
law. This only confirms what a deep 
study of the human mind reveals that a 
human being is not merely confined to 
the human element, but encompasses the 
entire range from animality to divinity 
and is an amalgam of the animal, the 
human and the divine. The mother who 
fe an image of a Goddess, a symbol of 
sacrifice and a foundation of unbounded 
love and affection for her children could 
become an instrument of oppression in 
the garb of a mother-in-law. Such is 
human nature. The human mind mani- 
fests itself in different.forms at different 
times in different situations and in diverse 
relationships. There may be exceptions 
but they are hard to come across. 


13. The English precedents relied upon: 


on behalf of the parties do not appear to 
us to provide any parallel So far as the 


eset 


afta ab a ale. 
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_dispute and these have since been con- 


sistently accepted and applied by the Su- 
preme Court and some of the Supreme 
Court decisions on the question have been 
referred to above. . Whether or not a 
spouse is acting unreasonably in relation 
to his matrimonial rights and obligations 
is a question that has to be determined 
on the facts of each case and in the con- 
text of the given social conditions. The 
social conditions in India with its tradi- 
tional society are different than those ob- 
taining in England, even though the 
traditional society is under heavy pres- 
sure on account of the influence of modern 
thought and way of life. The mother of 
the husband is rarely a factor in British 
matrimonial relationship even though the’ 
mother of the wife in the history of . 
English society has provided some mate- 
rial for British humour and perhaps 
caused some minor irritations. In the 
case of Buchler v. Buchler (1947-1 All 
ER 319) (supra) the demand of the wife 
not to join until the husband snapped his 
relationship with a male friend to which 

the wife was averse, was held to be un- 
reasonable and consequently held guilty 
of the matrimonial offence of desertion. 
In the case of Hutchinson v. Hutchinson 
(1963-1 All ER 1) (supra) it was held that 
the husband’s insistence on the refusal of 


sexual intercourse as a condition for re- __. 


sumption of cohabitation constituted de- 
sertion. On the contrary in the case of 


Dunn v. Dunn (1948-2 All ER 822) (supra); ` 


the demand of the wife that she would 
not join until the husband shifted from 
a particular. house was held to be reason- 
able and not amounting to desertion. We 
are unable to seek any assistance from 
any of these decisions, as indeed certain 
other English precedents, which were’ 
pressed into service to reinforce the rival 
contentions. 


14. In the way we have looked at the 
matter the further question raised by the 
husband by C. M. 697/77 that the benefit 
of the amendment of the law during the 
pendency of the proceedings would be 
available to him to claim divorce rather 
than judicial separation does not survive 
and the application is dismissed as in- 
fructuous. 


15. In the circumstances, the appeal. 
fails and is hereby dismissed with costs. 


Appeal dismissed.. 
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Century Traders, Appellant v. Roshan 
Lal Duggar &- Co. and others, Respon- 
dents. 

F. A. O. S. (OS) 46 of 1976, D/- 27-4- 
1977.* 

Trade and Merchandise Marks Act 
(1958), Ss. 27 and 106 — Passing off action 


.— Interim injunction — Registration of 


` mark is not relevant, Order D/- 30-9-1976 


(Delhi) in Suit No. 381 of 1976, Reversed. 


In an action for passing off in order to 
succeed in getting an interim injunction 


` the plaintiff has to establish user of the 


mark prior in point of time than the im- 
pugned user by the defendants, The re- 
gistration of the mark or. similar mark 
prior in point of time to user by the plain- 
tiff is irrelevant in an action for passing 
off and the mere presence of the mark in 


the register. maintained by the trade. 
- mark registry does not prove its user by 


the persons in whose names the mark is 
repistered and is irrelevant for the pur- 
poses of deciding the application for 
interim injunction unless evidence has 
been led or is available of user of their 
registered trade mark. ILR (1976) 1 Delhi 
278 and ATR 1965 Bom 35 and AIR 1960 
SC 142, Relied on; Order D/- 30-9-1976 
eee in Suit No. 381 of 1976, Reversed. 

(Para 14) 


Proof of actual damage or fraud is un- 
necessary in a passing off action whether 
the relief asked for is injunction alone 
or injunction, accounts and damages. If 
there is a likelihood of the offending 
trade mark invading the proprietary 
right, a case for injunction is made out. 
ILR (1974) 1 Delhi 545, Relied on. 

(Para 19) 

‘Anno: AIR Manual (3rd Edn.), Trade 
and M. M. Act, S. 27, N. 1; S. 106, N. 1. 
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1959 RPC 1 (HL), T. Oertli v. E. J. Bow- . 


man 15, 16, 17, 18 
1957 RPC 388, T. Oertli v. E. J. Bowman 
15 


*(Against order of M. S. Joshi J. in Suit 
No. 381 of 1978, D/- 30-9-1976). 
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v. Roshan Lal Duggar & Co. A. E.R 


(1939) 3 All ER 513 : 56 RPC 429, Draper 
v. Trist 21 


N. K. Anand, for Petitioner; Anoop 
Singh, for Respondents. l 


PRAKASH NARAIN, J. :— This appeal 
is directed against the order of a learned: 
single Judge of this court dismissing an 
application under O. 39, Rr. 1 and 2 read 
with S. 151 of the Civil P. C., moved by 
the appellant in Suit No. 381 of 1976, 
filed by it in this court, claiming that the 
respondents herein were guilty of passing 
off their, goods bearing the appellant’s 
trade mark and in consequence praying 
for the issue of a permanent injunction 
restraining respondents from using the 
trade mark of the appellant and holding 
that they are liable to render accounts, 
pay damages and surrender all goods 
bearing the appellants trade mark. 
Pending the disposal of the suit, the ap- 
pellant prayed for issue of temporary 
injunction in terms of its prayer for per- 
manent injunction against the respon- 
dents. 


2. The appellant manufactures and 
markets various textiles including voiles 
and mulls. Respondent No. 1 is also a 
manufacturer of textiles, including voiles 
and mulls. Respondent No. 2 is the pro- 
prietor of respondent No. 1. Respondent 
No. 3 is a processor who is supplied un- 
bleached textiles, including voiles, by 
manufacturers for being processed, dyed 
and printed with marks which are ulti- 
mately marketed by the manufacturers. 


` 3. The appeliant’s case is that it is 
manufacturing voiles and from the year 
1973 upto the end of 1975 got the same 
processed by respondent No. 3. There- 
after it is getting goods manufactured by 
it processed from another party. It is 
claimed that the appellant directed res- 
pondent No. 3 after processing to put the 
trade mark in question on its voiles and 
respondent No.-3 complied with that 
direction. From 1976 the appellant gave 
this processing work to another party and 
is getting the same trade mark placed on 
its goods. However, in the middle of 
1976 it came to know that respondents I 
and 2 are using the identical mark for 
voiles manufactured by it by getting it 
processed from respondent No. 3. 


4. The respondent’s case is that the 
said trade mark is a mark developed by 
„and belongs to respondent No. 3. It is a 
-processor’s mark which it used to pre- 
viously affix on the voiles processed by it 
for the appellant but is now affixed by it 
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dents 1 and 2.. It is also claimed by res- 


pondents that the said mark is common 
to the trade. Z 


5. There was some confusion caused as 
to what the mark in suit is. We would 
first like to clarify that. The mark in 
question are the words “RAJARANI” and 
these two words are written or embossed 
or printed or stamped in a particular 
manner. The proprietary interest claim- 
ed by the appellant is only to the extent 
mentioned above. The appellant does not 
claim any proprietary interest in any 
pictures printed or embossed or stamped 
on textile goods, including voiles. No 
proprietorship in any device of "man and 
Woman” or “King or Queen” is claimed 
by the appellant. 


6.. As noticed earlier, the proprietary 
interest in the aforesaid trade mark is 
claimed by the appellant by virtue of 
user, This claim is contested on the 
grounds, (a) that the mark belongs to res- 
pondent No. 3, (b) that the mark is com- 
mon to the trade, and (c) there have been 


registrations of this mark prior to 1973 in. 


one case even with a disclaimer in the 
use of the words “RAJARANY’. 


J. The learned single Judge on the 
material placed before him came to the 
conclusion that although, prima facie, the 
trade mark cannot be said to be the pro- 
cessor’s mark, as claimed by the respon- 
dents, yet the appellant would not be 
entitled to the discretionary relief of in- 
junction inasmuch as (a) the words 
“RAJARANI’* were common to the trade, 
(b) there have been cases where applica- 
tions for registration of the words “RAJA- 
RANI”have been declined by the trade 
mark registry, and (c) it appeared that 
both the appellant and respondent No. 3 
were guilty of piracy in adopting a mark 
which was well known earlier. It may be 
noticed that the learned single Judge has 
observed that the appellant had used the 
mark in question even prior to 1973 and 
that respondent No. 3 cannot he said to 
be the originator of the mark -vhen it 
started processing the goods of the appel- 
lant. In short, therefore, the learned 
single Judge was, prima facie, of. the 
view that neither of the respondents can 
claim proprietary interest in the mark in 
question but then the appellant also 
could not claim proprietary interest on 
account of the prima facie evidence of 
earlier registrations of the mark “RAJA- 
RANI” and the view of the trade mark 
registry that no proprietary interest can 
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be -given in the word “RAJARANI” or. 
“King and Queen”. 


8. In granting or not granting ad 
interim injunction, it is settled law, three 
factors have to be kept in view, namely, 
the establishment of a prima facie case, 
the balance of convenience between the 
parties, and whether, if the interim in- 
junction is not issued it will cause ir- 
reparable injury to the applicant. 


§. The prima facie case in favour of 
the appellant stands established by ad- 
mitted user of the mark by the appellant 
on voiles produced and marketed by it. 
It has been rightly so held even by the 
learned single ‘Judge. But this prima 
facie case made out by the appellant is 
said to be considerably watered down or 
weakened by the fact that the mark is 
alleged to be common to the trade and 
the various registrations adverted to in 
the learned single Judge’s order. The 
first point, therefore, that arises for con- 
sideration is whether this approach is 
correct, It must be remembered that the 
suit is one based on a claim of passing 
off. It is-not a suit for infringement of a` 
registered trade mark. In a passing off 
action registration of the trade mark is 
immaterial. Section 27 of the Trade and 
Merchandise Marks Act, 1958 hereinafter 
referred to as the Act, reads as under :— 


“27. No action for infringement of un- 
registered trade mark :— 

(1) No person shall be entitled to in- 
stitute any proceeding to prevent, or re- 
cover damages for the infringement of an 
unregistered trade mark. 


(2) Nothing in this Act shall be deem- 
ed to affect rights of action against any 
person for passing off goods as the goods 
of another person or the remedies in res- 
pect thereof”. 

The relevant parts of S. 106 of the Act 
read as under :— 

“106. Reliefs in suits for infringement 
or-for passing off :— 


(1) The relief which a court may grant 
in any suit for infringement or for passing 
off referred to in S. 105-includes an in- 
junction (subject to such terms, if any, 
as the court thinks fit) and at the option 
of the plaintiff, either damages or an ac- 
count of profits, together with or without 
any order for delivery-up of the infring- 
ing labels and marks for destruction or 
erasure. 


(2) Notwithstanding inyi contained 
in sub-see. (1), the court shall not grant 
relief by way of damages (other Than 
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` ‘nominal damages) or by account of pro- 


„fits in any case— 

(a) eon rue een 

(b) ... ee 

(c) where in a suit for passing off the 
defendant satisfiés the court— 

(i) that at the time he commenced to 
use the trade mark complained of in the 
suit he was unaware and had no reason- 
able ground for believing that the trade 
= mark of the plaintiff was in use; and 


l (ii) that when he became aware of the 

existence and nature of the plaintiffs 
trade mark, he forthwith ceased to use 
the trade mark complained of.” 


10. From a reading of’ the above sec- 
tions it is clear that registration of mark 
in the trade mark registry would be ir- 
relevant in. an action for passing off. 
Furthermore, it will be clear that-in de- 
ciding whether a particular mark is com- 
= mon to the trade use of that mark .(em- 


phasis supplied) would be extremely re- 
levant. Mere registration would not be 
enough, 

< JL In M/s. L. D. Malhotra Industries 
v. M/s. Ropi Industries, ILR (1976) 1 
Delhi 278, the law regarding regis- 
tered and unregistered trade marks 
has been very succinctly enunciated by 
Avadh Behari, J. and this we say 
with great respect. In that case two 
industries were engaged in the manu- 
facture of dress hooks which are gene- 
` rally used in garments. One was M/s. 
- Ropi Industries and the other was M/s. 
L. D. Malhotra Industries, respectively 
referred to in the judgment as Ropis and 
Malhotras. The latter, i.e. Malhotras got 
their mark KISMAT (word per se) re- 
gistered with the Registrar of Trade 
` Marks in Dec., 1967. In Dec., 1969 Ropis 
- made an application for registration of 
` their trade mark KISMAT. This applica- 
tion was advertised in the trade mark 
journal in Nov., 1970. In Feb., 1971 Mal- 
hotras filed an opposition. Ropis had 
sought registration of a label: mark of 
‘which. the : word KISMAT was the 
dominant part claiming that they were 
' using the label mark KISMAT since 1963. 
- The Assistant Registrar held that Ropis 
were prior users of the trade mark 
KISMAT. In April, 1971 Ropis made an 
application for rectification of the register 
under $. 56 (2) of the Act vis-a-vis the 
registration granted to Malhotras, That 
is how the matter came up before Avadh 
Behari, J. He observed :— 


“Now it will appear that Ropis were 
first in the field. < Their user dates back 
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to April 1, 1963. But they aré later - in 
registration. Malhotras were the first to 
get their trade mark registered. In other 
words Ropis were prior in use and 
posterior in registration while Malhotras 
were prior in registration but posterior 
in use. Who has got a better right of 
the two. That is the question. 


“In this appeal against the order oł 
rectification four points arise for decision. 
First is the question of use of the trade 
mark. Use plays an all important part 
A trader acquires a right of property in 
a distinctive mark merely by using it 
upon or in connection with his goods ir- 


- respective of the length of such user and 


the extent of his trade. The trader who 
adopts such a mark is entitled to protec- 

tion directly the article having assumed © 
a vendible character is launched upon 
the market. Registration under the sta- 
tute does not confer any new right to 
the mark claimed or any greater right 
than what already existed at common 
law and at equity without registration. 
It does, however, facilitate a remedy 
which may .be enforced and obtained 
throughout the State and it established 
the record of facts affecting the right to 
the mark. Registration itself does not 
create a trade mark, The trade mark 
exists independently of the registration . 

which merely affords further protection ` 
under the statute. Common law righie 
are left wholly unaffected.” 


12. In Consolidated Foods Corporation 
v. Brandon and Co. Private Ltd., AIR 
1965 Bom 35, it was observed that. 

“A trader acquires a right of property, 
in a distinctive mark merely by using it 


_upop or in connection with his goods jir- 


respective of the length of such user and 
the extent of his trade. The trader who 
adopts such a mark is entitled to protec- 
tion directly the article having assumed a 
vendible character is launched upon the 
market. Registration under the statute 
does not confer any new right to the mark 
claimed or any greater rights than what 
already existed at common law and at 
equity without registration. It does, how- 
ever, facilitate a remedy which may be 
enforced and obtained throughout the 
State and it established the record of 
facts affecting the right to the mark. Re- 
gistration itself does not create a trade 
mark. The trade mark exists indepen- 
dently of the registration which merely 
affords further protection under the Sta- 
tute. Common law rights are left wholly 
unaffected. Priority in adoption and use 
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_of a trade mark is superior to priority in 
‘registration. 


For the purpose of claiming such pro- 


prietorship of a mark, it is not necessary 
that the mark should have been used for 
considerable length of time. - As a matter 
of fact, a single actual use with intent 
to continue such use eo instanti con- 
fers a right to such mark as a trade 
mark. It is sufficient if the article with 
the mark upon it has actually become a 
vendible article in the market with intent 
on the part of the proprietor to continue 


its production and sales. It is not neces= 


sary that the goods should have acquired 
a reputation for quality under that mark. 
Actual use of the mark under such cir- 


cumstances as showing an. intention to 


adopt and use it as a trade mark is the 
test rather than the extent or duration of 
the use. A mere casual, intermittent or 
experimental use may be insufficient to 
show an intention to adopt the. mark as a 
trade mark for specific article or goods, 


See eee ben 


13. The Supreme Court in Corn Pro- 
ducts Refining Co. v. Shangrila Food Pro- 
ducts Ltd., AIR 1960 SC 142 laid down 
‘the rule vis-a-vis user of a mark as op- 
posed to registration of mark. It observed 
that the onus of proving user is on the 
person who claims it. It did not approve 
of looking into the register of trade marks 
where a mark mey be entered to be any 
proof of user. To quote from the speech 
of A. K. Sarkar, J. "Now, of course, the 
presence of a mark in the register does 
hot prove its user at all. It is possible 
that the mark may have been registered 
but not used. It is not permissible to 
draw any inference as to their user from 
the presence of marks in the register,” 


14. Thus, the law is pretty. well 
settled that in order to: succeed at this 
stage the appellant had to establish user 
of the aforesaid mark prior in point of 
time than the impugned user by the res- 
pondents. The registration of the said 
mark or similar mark prior in point of 
time to user by the appellant is irrele- 
vant in an action for passing off and the 
mere presence of the mark in the register 
maintained by the trade mark registry 
did not prove its user by the persons in 
whose names the mark was registered 
and was irrelevant for the purposes of 
deciding the application for interim in- 
junction unless evidence had been led or 
was available of user of the registered 
trade marks. In our opinion, these clear 
rules of law were not kept in view by the 
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learned single Judge and 3 aSa hi cal 
mit an error. EE 


15. It has been urged on behalf of the 


respondents that inasmuch as the appel- 


lant had failed to show exclusive user, 
no prima facie case had been made out 
by it for issue of an interim injunction. 
The gist of the law relating to a passing 
off action was said to be as enunciated jn 
Oertli AG v. E. J. Bowman (London) Lid 
Page W. & Coy (Turmix Sales) Lid 
H. G. H Farnsworth S. S. Parness and 
FAMarlow, 1957 RPC 388 and T. Oertli 
A. G. v. E J. Bowman (London) Lid, 
1959 RPC 1. 


16. In T. Oertli AG’s case while dis- 
missing an action based on passing ofi it 
was observed that the plaintiffs had not 
made out the requisite association in Erg- 
land of the word “Turmix” with the 
machine of the plaintiffs manufacture. 
When the above matter went to the 
House of Lords, whose decision is report- 
ed in 1959 RPC 1, the decision of the 
Court of Appeal was upheld. 


17. From a reading of the judemerits 
in T. Oertli AG’s case we cannot accept 
the contention that there is any rule of 
law laid down by any court that exclu- — 
sive user must be shown before a case can 
be said to have been made out for issue of 
an interim injunction. Mr. Annop Singh 
has invited our attention to Kaviraj Pane . 


. dit Durga Dutt Sharma v. Navaratna 


Pharmaceutical Laboratories, AIR 1986 
SC 980, to emphasise the need for 
establishment of exclusive user by the 
appellant. The decision relied upon has 
no bearing on this aspect. Indeed, this 
was a decision arising out of a claim for 
infringement. of a registered trade mark 
and also of alleged passing off. 


18. It was next contended that a ER 
ing off action is an action in deceit and 
the appellant had to prove that either 


there has been actual passing off or the i 


use of the mark by the respondents has 
actually caused confusion or damage to 
the appellant. This proposition also, in 
our opinion, cannot be accepted. As was 
held in T. Oertli AG’s case, (1959 RPC 1) 


referred to above :— 


“We emphasise that this appeal is. con- 
cerned solely with passing off and ` not 
with the infringement of Trade Mark or 
Patent rights. It is, of course, essential 
to the success of any claim in respect oł 
Passing off based on the use of a given 
mark or get up that the plaintiff should 


be able to show that- the disputed mark 
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or get up has become by user in this 
country distinctive of the plaintiff’s goods 
so that the use in relation to any goods 
of the kind dealt in by the plaintiff of that 
mark or get up will be understood by the 
trade and the public in this country as 
meaning that the goods are the plaintiffs 
goods. The gist of the action is that the 
plaintiff, by using and making known the 
mark or get up in relation to his goods 
and thus causing it to be associated or 
identified with those goods, has acquired 
a quasi proprietary right to the exclusive 
use of the mark or get up in relation te 
goods of that kind, which right is invaded 
by any person who, by using the same or 
some deceptively similar mark, or get up 
in relation to goods not of the plaintiff's 
manufacture, induces customers to ` buy 
from him goods not of the plaintiffs 
manufacture as goods of the plaintiff's 
manufacture, thereby diverting to him- 
self orders intended for and rightfully 
belonging to the plaintiff.” 


19. Even the Supreme Court in Kavi- 
raj Pandit Durga Dutt Sharma’s case, 
(ATR 1965 SC 980) referred to earlier, ob- 
served that the use by the defendant of a 
trade mark of the plaintiff is not essential 
in an action for passing off, but is the 
, Sine qua non in an action for infringe- 
‘ment. Salmond in his Law of ‘Torts 
(Twelfth Edition) described the basis of 


. passing off action in the following . 


words :— 


“The courts have wavered between two 
conceptions of a passing off action as a 
remedy for the invasion of a quasi pro- 
_ prietary right in a trade name or trade 
~ mark, and as a remedy analogous to the 
action on the case for deceit for invasion 
of the personal right not to be injured by 
fraudulent competition. Jt has recently 
been said that ‘the true basis of the action 
is that the passing off ...... ... injures the 
right of property in the plaintiff, that 
right of property being his right to the 
goodwill of his business’. In general the 
violation of a right to property is action- 
able, even though it is innocent and 
though no damage has been proved. At 
common law it was necessary to prove an 
actual fraudulent intention, but a different 
view was taken in equity, and since 
the Judicature Acts it has been generally 
accepted that it is not necessary in an 
action for passing off to prove fraud that 
is to say, an intent to deceive. It is suffi- 


cient in all cases to prove that the prac- 


A.LR, 


tice complained of is calculated (that is to 
say, likely) to deceive.” 


In our view the proof of actual damage 
or fraud is unnecessary in a passing off 
action whether the relief asked for is in- 
junction -alone or injunction, accounts 
and damages. If there is a likelihood of 
the offending trade mark invading the 
proprietary right, a case for injunction ig 
made out. We are fortified in coming tol. 
this conclusion by the observations in a 
bench decision of this court in Prina 
Chemical Works v. Sukhdayal, ILR (1974) 
1 Delhi 545. 


20. Mr. Anoop Singh, learned counsel 
for the respondents has relied on Prina 
Chemical Works’ case, referred to above, 
to contend that a pirated mark cannot be 
protected. ” His contention is that in view 
of the appellant and, perhaps also res- 
pondent No. 3, having pirated the mark 
“RAJARANI” from the proprietors of the 
same registered trade mark, namely M/s, 
Karam Setty Venkataratnam of Chirala, 
Andhra Pradesh and Raj Mal Pahar 
Chand of Amritsar, the appellant cannot 
claim protection of this court. The re- 
liance by the learned counsel on Prina 
Chemical ' Works’ case is misplaced. In 
that case as a matter of fact it was found 
that the plaintiff was not the proprietor 
of the mark but someone else. In-the 
present case relying on the observations 
of Avadh Behari, J. in the case of L. D. 
Malhotra Industries v. Ropi Industries 
ILR (1976) 1 Delhi 278, we are of the 
opinion that the appellant has made out 
a case which requires consideration. In 
any case even on the evidence. on record 
till now the registration in favour of 
M/s. Karam Setty Venkataratnam of 
Chirala, Andhra Pradesh, is restricted to 
Andhra Pradesh whereas the registration 
in favour of Raj Mal Pahar Chand of 
Amritsar is with a disclaimer to the use 
of the words "RAJARANI”., It may be 
noticed that the registered trade marks 
of Andhra Pradesh and Amritsar are not 
the trade marks which are pleaded by the 
appellant and which we have alredy des- 
cribed. The appellant is, admittedly, a 
prior user of this mark vis-a-vis the res- 
pondents. That the said mark has some 
novelty and attractiveness is evident 
from the fact that both the appellant and 
the respondents have applied for registra- 
tion of that mark in their favour. That 
the applications of the parties are atili 
pending is neither here nor there. The 
registration of the mark in favour of 
either party would create a situation in 
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which an action for infringement may be 
relevant. We are only concerned with 
the prima facie case in an action for 
passing off. We are in agreement with 
the learned single Judge that the appel- 
lant has made out a prima facie case. 


21. We now come to the question of 
balance of convenience. It has been 
urged on behalf of the respondents that 
the mark “RAJARANI” is common to the 
trade and for this purpose reliance has 
been placed on the registration in Andhra 
Pradesh and Amritsar. There is a distinc- 
tion between a mark being “common on 
the register” and “common to the trade”, 
There is no evidence on record to show 
that there is actual user of this mark by 
any party other than the parties before 
us. Inasmuch as trade mark is property 
right, an invasion of it should be protect- 
ed and the balance of convenience would 
obviously be in favour of the appellant 
who was admittedly the first user of this 
mark. We cannot accept that there is 
any prima facie evidence of respondent 
No. 3 being the owner of the mark. In- 
deed, this is belied by the registration ap- 
plications filed by the respondent No. 2. 
As was observed by Goddard, L. J. in 
Draper v. Irist, (1939) 3 All ER 513:— 


“In passing off cases, however, the true 
basis of the action is that the passing off 
by the defendant of his goods as the 
goods of the plaintiff injures the right of 
property in the plaintiff, that right of 
property being his right to the goodwill 
of his business O 


This right is to be protected and the 
balance of convenience is in favour of the 
person who has established a prima facie 
Tight to property. 


22. We now come to the question of 
irreparable injury. It is said that there 
is nothing on the record to show that any 
loss has been occasioned to the appellant 
and, in any case, the respondents can be 
ordered to keep accounts. We do not 
agree. The irreparable injury would be 
the likely confusion that may be caused 
if respondents are allowed to use the 
mark which we have held prima facie as 
being the mark of the appellant. It will 
take some time before the suit is decided, 
If the respondents are not restrained by 
means of an interim injunction they 
would continue to market their goods 
with the offending mark. That ultimately 
might be held to be long user and the 
ultimate relief of permanent injunction 
may be refused on the plea of common 
or concurrent user, At the moment no 
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‘plea of common. or concurrent user has — 


been raised by the respondents but there — 
is nothing to prevent them from doing so 
in future if they are allowed to use the 
trade mark for the duration of the 
pendency of the suit. The likelihood of 
confusion being caused and likelihood. of 
the plea of common or concurrent user 
being raised at a later stage would be the 
irreparable injury to the appellant. 

23. We, therefore, accept this appeal, | 
reverse the judgment of the learned single 
Judge and issue an interim injunction 
against the respondents restraining them 
from using the trade mark described by 
us earlier on any voiles that they may 
manufacture or market or process, We 
are restricting this injunction to voiles 
only, as is claimed by the appellant. 

24. Before we part, we may notice one 
other submission on behalf of the respon- 
dents and that is that the voiles are 
textile goods and the trade mark, is re- 
gistered or accepted under the Act for 
textile goods. The contention is irrele- 
vant for the present suit is confined to 
an action regarding voiles only. Rule 137 
of the Rules framed under the Act is re~ 
levant in this behalf. 

29. The appeal is disposed of with the 
above observations but we do not make 
any order as to costs at this stage, 

Appeal allowed. 
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T. V. R. TATACHARI, C, J. AND 
YOGESHWAR DAYAL, J. 

' M/s, Shankar Housing Corporation, 
Plaintiff v. Smt. Mohan Devi and others, 
Defendants. 

Suit No, 582 of 1967, D/- 2-12-1977. 
(A) Partnership Act (9 of 1932), Ss. 4 
and 69 (2) — “Firm” — Suit by. or on 
behalf of partner against third party. 

(Civil P. C. (1908), O. 30, R. 1). 

A “firm” is not a legal entity but is 
only a collective or compendious name 
for all the partners. So if a suit to en- 
force a right arising from a contract is 
to be instituted “by a firm” against a 


third party, the firm would be the plain- 


tiff. If the suit is to be insituted “on 
behalf” of a firm, the partner or part- 
ners, who wants or want to institute the 
suit on behalf of (ie. for the benefit 
of) the firm would be the plaintiff. But, 
in both the cases the suit would in ef- 
fect be by or on behalf of all the partners 
of the firm. (Para 10) 
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A decree in favour of or against a 
‘firm, in the name of the firm, has the 
same effect as a decree in favour of or 
against all the partners. The provisions 
in S. 69 ‘2) of the Partnership Act and 
.. those in R. 1 of O. 30 deal with differ- 
ent aspects and operate separately, 
(Paras 14, 15, 20) 

Anno: (1) AIR Manual (3rd Edn), 
Partnership Act, S. 4, N. 11; S. 69, N. 8; 
(2) AIR Comm, C. P. C. (8th Edn.), O. 30, 
Bed, N3. 

(B) Partnership Act (9 of 1932), S. 69 
{2) — When applicable. 


The point of time contemplated in 
S. 69 (2) is at the time of the institu- 
tion of the suit, That is to say, the firm 
must be a registered firm by the date 
of the institution of the suit and the 
persons suing (i.e, all the partners) 
must have been shown in the Register of 
Firms as partners of the firm by the 


. date of the institution of the suit. 


(Para 10) 

Anno: AIR Manual (3rd Edn.) Partner- 
ship Act, S. 69 (2), N. 6. 

(C) Partnership Act (9 of 1932), S. 69 
(1), (2) — Civil P. C. (1908), O. 30, Rr. 1 
and 2 — Scope and effect of — Expres- 
sion “persons suing” in S, 69 (2) mean- 
ing of — AIR 1944 Oudh 37; AIR 1962 
Pat 25; AIR 1969 Guj 178 and AIR 1972 

Mys 209, Dissented from. 


Sub-secs, (1) and (2) of S. 69 are sub- 
Stantive provisions intended to discour- 
age the non-registration of firms, The 
provision in S. 69 (2) is mandatory and 
makes the registration of a firm a con- 
dition precedent to the institution of a 
suit of the nature mentionéd in it. 

(Para 12A) 


. On the other hand, Rr. 1 and 2 of 
©. 30, C. P. C. provide the mode or form 
. and the procedure for suits by or 
against a firm. In other words, the re- 


quirements in S. 69 (2) should be satis- 


fied first. in order that a suit of the na- 
ture mentioned in it can be instituted 
and then the provisions of Rr. 1 and 2 
of O. 30 are attracted as regards the 
mode or form in which the suit may 
be instituted as well as the procedure 
applicable to the said suit, (Para 13) 


Thus, the provisions in S. 69 (2) of 
the Partnership Act and those in R. 1 
of O. 30 deal with different aspects and 
operate separately. (Para 15) 

Under S. 69 (2), a suit to enforce a 
right arising from.a contract can be in- 
stituted by or -on behalf of a ‘firm 
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. Cases Refe : 


ALR, 
against any third party only if (a) the 
firm is registered and (b) the persons 
suing, i. e.. all the partners.of the firm 
at the time of the institution of the -suit, 
are or have been shown in the Register 
of firms as partners in the firm, while 
under R. 1 of O. 30 two or more persons, 
who claim as partners «may sue, or who 
are liable as partners may be sued, in the 
name of the firm (if any) provided such 
persons were partners at the time of the 
accruing of the cause of action. If the 
facts in a given case are such as to 
attract the applicability of the provisions 


in both S. 69 (2) and R. 1 of O. 30, the re- 


quirements in both the. provisions should © 
be fulfilled. In such a case, if a suit te 


enforce a right arising from a contract 


is to be instituted by or on behalf of 
ee ee Pets the firm 
has to a registered firm, and the 
partners Pea the firm as on the date of 
the institution of the suit must have 


_ been shown in the Register of Firms as 


partners in the firm, and further they 
must have been partners of the firm at 
the time of the accruing ‘of the cause of 
action. . (Para 15) 


“The expression “persons suing” in Sec~ 
tion 69 (2) of the Act means “all the 
partners of the firm who are its part- ` 
ners at the time of the institution of the 
suit. AIR 1944 Oudh 37; AIR 1962 Pat 
25. AIR 1969 Guj 178 and AIR 1972 Mys 
208, Dissented Hom (Case law discussed), 

(Para 23) 
Anno: (1) AIR Manual (3rd Edn), 
Partnership Ai e 69, Notes 1, 6; (2) 
ATR Comm. C. (8th Edn.), O. 30, 
R. 1, N. 1; O. 30 k A N. i. 
Chronological Paras 


AIR 1977 Cal 37 ' 16, 22 
AIR 1976 SC 1708 20 
AIR 1975 Raj 35 16 
AIR 1972 Mys 209 | 21 
AIR 1971 J & K 109 - | 16: 
AIR 1970 Raj 86 16 
AIR 1969 Guj 178 19 
AIR 1965 SC 1718 l 19 
AIR 1964 Punj 270 _ 16, 18 
(1962) 66 Cal WN 262 16. 
AIR 1962 Pat 25 = 4B 
AIR 1959 Raj 140 16 
AIR 1956 Punj 24 46, 17 

. AIR 1955 Trav Co. 135 7 16 
AIR 1944 Mad 443 - = 18 
AIR. 1944 Oudh 37 ` 17 
AIR 1940 Bom 257- 16 
AIR 1922 Sind 13 16 


Sardari Lal Bhatia with P. K. Seth, 
for Plaintiff; Yogeshwar FPershad with 
Miss Rani Arora, for Defendants, . 5 
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T. V. R. TATACHARI, C. J.:.— When 
~ suit No. 582 of 1967 came up for. hear- 
ing before S. S. Chadha J. on 30th Sept., 
1975, on the original side of this Court, 
the learned Judge noticed that there 
was a conflict of judicial opinion as re- 
gards the scope of the expression ‘“per~ 
sons suing” in S, 69 (2) of the Indian 
Partnership Act, 1932. Considering that 
the said question of law is one which 
arises frequently in suits instituted by 
firms and, therefore, requires to be de- 
cided by a larger Bench, the learned 
Judge referred the following question:— 

“Whether the ression ‘persons 
suing’ in S. 69 (2) of the Act means 
“all the partners of the firm who were 
its partners at the time of the accrual 
of the cause of action” or it means “all 
the partners of the firm who are its 
partners at the time of the institution of 
the suit?” 


It is thus that this matter has come up 
before us for our opinion on the afore- 
said question of law. 

2. For a proper appreciation of the 
question that has been referred, it is 
necessary to state briefly the facts of 
the case. The plaintiff firm was consti~ 
tuted under the name of M/s. Shanker 
Housing Corporation, Tilak Nagar, New 
Delhi, and a deed of partnership, Ex. 
P. W. 5/1, was executed on ist Nov.. 1959 
between Sarvshri Raghbir Singh, Net 
Ram, Tek Chand, Hari Shanker Bhar- 
gava, Lala Matu Mal Gupta and Lala 
Moti Ram, Exhibit D. 5 is a certified 
copy of Form“A”, and it shows that the 
firm was registered on 9th June, 1960 
with the aforesaid six persons as part- 
ners of the firm M/s. Shanker Housing 
Corporation, The date of entry of the 
_ aforesaid six persons is shown as Nov. 
1, 1959. It is the admitted case of both 
the parties that Net Ram retired on 
29th Aug., 1964. According to para. 2 
of the plaint, Tek Chand died on 4th 
Dec., 1966. Exhibit D. 6 is a certified 
copy of Form “A” which was: admitted 
as evidence with the consent of the 
counsel for the parties. It shows that 
Net Ram retired on 29th Aug., 1964, 
that his son, Mohinder Singh joined the 
partnership on the same date, 29th Aug. 
"1864, that Tek Chand was no longer. a 
partner with effect from 4th Dec., 1966, 


and that his son, Mahabir Singh join<. 


ed the partnership on 5th Dec., 1966. 
The said entries, however, were all 
made by the Registrar in the Register 
of Firms on 28th my 1972 and. 23rd 
Aug., 1972. . 
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3. It is alleged in para. 6 of the 
plaint, that an urgent meeting of the. 
partnership was called on 29th Aug. 
1964, to consider the request of Net Ram 
for his retirement from the partnership, 
that the terms of retirement offered by 
the retiring partner were considered and 
settled on that day by the remaining 
partners, that the same were reduced to 
writing, confirmed and signed by the 
partners, and that a copy of the pro- 
ceedings of the said meeting containing 
the decision of the partners was attach- 
ed to the plaint. The minutes of tha 
proceedings of the meeting and the deed 
of retirement have been proved and 
marked as Exhibit D. 1 and Exhibit P.7 
respectively. According to Exhibit P. 7, 
it was decided that the cash payments 
made up-to-date to Choudhry Attar 
Singh, son of Ram Saran of village 
Badela, Delhi, for the purchase of his 


- land amounted to Rs, 19,680/- and that 


the said amount was decided to be de- 
bited to Net Ram and all rights in the 
said land should belong to Net Ram 
who would be responsible to have the 
sale registered and mutation of the land 
effected in his name to which the other 
partners of the firm would have no ob- 
jection. 


4. The suit, No. 582 of 1967, was in- 
stituted on 25th Aug., 1967, by the 
plaintiff, “M/s. Shanker Housing Corpo- 
ration, Tilak Nagar, New Delhi through 
Shri Hari Shanker Bhargava, partner, 
for the recovery of a sum of Rs, 28,000/- 
made up of the aforesaid sum of Rupees 
19,680/-, which Net Ram had agreed ta 
pay to the partnership, and Rs. 6,320/- 
by way of interest thereon calculated at 
the alleged customary market rate of 
one rupee per cent per. month, against 
the legal representatives of Net Ram 
who had died sometime paa his ee 
ment. 


5. The legal representatives of Net 
Ram, who are defendants in the suit, 
contested the suit, They admitted in 


‘para, 6 of their written statement the 


holding of the meeting on 29th Aug; 
1964, and the reduction of the terms of 
retirement into writing. They, however, 
pleaded that the partners of the plain- 
tiff firm, mala fide and with a dishonest 
intention, resiled from the agreement 
and failed to transfer the land in favour 
of Net Ram, that they actively resisted 
the transfer of the land by raising ob- 
jections in the transfer proceedings and 
so the land of Attar Singh could not be 
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transferred in favour of Net Ram dur- 
ing his lifetime or his legal representa- 
tives, and that the land had been ac- 
quired by the Government and they, 
the defendants, could not file any claim 
or objections before the Land Acquisi- 
tion Collector in the absence of a title 
to the land, During the pendency of 
the suit, the written statement was am- 
ended and certain preliminary objections 
were raised. The objections are that 
the vendor, Attar Singh, had no mar- 
ketable title to the land on 29th Aug., 
1964, inasmuch as the notifications re- 
garding the acquisition of the land had 
already been issued under the provisions 
of the Land Acquisition Act, that the 
contract has thus been frustrated and is 

enforceable under Sec. 56 of the Con- 
tract Act, and that the suit is not 
maintainable being barred by the pro~ 
visions in §. 69 of the Indian Partner- 
ship Act inasmuch as the fact of recon- 
stitution of the plaintiff firm was not 
registered at the time of the institution 
of the suit, and even thereafter no inti- 
mation had been sent to the Registrar, 


6. Thus, Net Ram had retired on 
23th Aug., 1984 and Tek Chand had 
died on 4th Dec., 1966, The entries re- 
garding the joining of Mohinder Singh 
and Mahabir Singh as partners on 29th 
Aug., 1964 and 5th Dec., 1966, respec- 
tively, were made only on 28th July, 
1972 and 23rd Aug., 1972. The suit was 
instituted on 25th Aug., 1967, 


7. Section 69 of the Indian Partner- 
ship Act, 1932, deals with the effect of 
non-registration of a firm, It contains 
four sub-sections, Sub-sec, (1) deals 
with a suit by or on behalf of any per- 
son suing as a partner in a firm against 
the firm or any person alleged to be or 
to have been a partner in that firm. 
Sub-sec. (2) deals with a suit by or on 
behalf of a firm against any third party. 
Sub-secs, (3) and (4) set out, inter alia, 
the cases to which the provisions of 
sub-secs, (1) and (2) shall not apply. For 
the purposes of the question referred to 
us, we are concerned only with sub-sec- 
tion (2} as the suit in the present casa 
is of the nature mentioned in that sub- 
section. It reads as follows :— 


“89. The effect of non-registration—~ 
(1) Paes e ovens LTE ESEESE e 2 ees 


(2) No suit to enforce a right arising 
from a contract shall be instituted in 
any Court by or on behalf of a firm 
against any third party unless the firm 
is registered and the persons suing are 


A.LR. 


or have been shown in the Register of 
firms as Si in the firm, 


8. Sub-sec, (2) lays down the effect 
of non-registration of a firm by provid- 
ing that a suit of the nature mentioned 
therein shall not be instituted in - any 
Court by or on behalf of a firm against 
any third party unless— 

{a} the firm is registered; and 

{b) the persons suing are or have 
been shown in the Register of Firms as 
partners in the firm. 

9. In the present case, the firm was 
a registered one and so the requirement 
(a) was Satisfied, It is the requirement 
(b) that gave rise to the question un- 
der reference, and for answering the 
same, the scope and effect of the re« 
quirement (b) mentioned above has ta 
be considered. 


10. Section 4 of the Partnership Act 
defines the term ‘partnership’ as the 
“relation between the persons who have 
agreed to share the profits of a business 
carried on by all or any of them acting 
for all.” It further states that “persona 
who have entered into partnership with 
one another are called individually 
‘partners’ and collectively ‘a firm’ and 
the name under which their business iş 
carried on is called the ‘firm name’ ”. 
Thus, a firm is not a separate legal en« 
tity, but, is only a collective or compen- 
dious name for all the partners. So, if 
a suit to enforce a right arising from a 
contract is to be instituted “by a firm” 
against a third party, the firm would be 
the plaintiff. If the suit is to be instituted 
“on behalf’ of a firm, the partner or 
partners, who wants or want to insti- 
tute the suit on behalf of (i.e, for thej ` 
benefit of) the firm would be the plain- 
tiff, But, in both the cases, the suit 
would in effect be by or on behalf of 
all the partners of the firm. S. 69 (2} 
lays down that the suit of the nature 
mentioned above can be instituted only 
if (a) the firm is registered, and (b) the 
persons suing are or have been shown 
in the Register of Firms as partners in 
the firm. The use of the words ‘is’ and 
“are or have been”, which are in the 
present tense, shows that the point of 


time contemplated in S. 69 (2) is at tha 


time of the institution of the suit. That 
is to say, the firm must be a registered 
firm by the date of the institution o 


the suit and the persons suing (le) - 
all the partners) must have been 
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in the Register of Firms as partners of 
the firm by the date of the institution 
of the suit. This appears to us to be 
the plain meaning of S. 69 (2). 

11. The contention on behalf of the 
defendants which has given rise to the 
question under reference is based on 


the provisions in Rr, 1 and 2 of O. 30 of © 


the Civil P.C. which read as follows :— 

“R. 1, Suing of partners in the name 
of firm— (1) Any two or more persons 
claiming or being liable as partners and 
carrying on business in India may. sue 
or be sued in the name of the firm (if 
any) of which such persons were part- 
ners at the time of the accruing of the 
cause of action, and any party to a suit 
may in such case apply to the Court for 
a statement of the names and addresses 
of the persons who were, at the time of 
the accruing of the cause of action, 
partners in such firm, to be furnished 
and verified in such manner as the 
Court may direct. 

(2) Where persons sue or are sued as 
partners in the name of their firm under 
sub-r. (1) it shall, in the case of any plead- 
ing or other document required by or 
under this Code to be signed, verified or 
certified by the plaintiff or the defen- 
dant, suffice if such pleading or other 
document is signed, verified or certified 
by any one of such persons.” 

xxx XXX XXX XXX 

R. 2 Disclosure of partners’ names.— 
(1) Where a suit is instituted by part- 
ners in the name of their firm, the plain- 
tiffs or their pleader shall, on demand in 
` writing by or on behalf of any defen- 
dant, forthwith declare in writing the 
names and places of residence of all the 
persons constituting the firm on whose 
behalf the suit is instituted. 


(2) Where the plaintiff or their pleader 
fail to comply with any demand made 
under sub-rule (1) all proceedings in the 
suit may, upon an application for that 
purpose, be stayed upon such terms as 
the Court may direct. 


(3) Where the names of the partners > 


are declared in the manner referred to 
in sub-rule (1) the suit shall proceed 
in the same manner, and the same con- 
sequences in all respects shall follow, 
as if they had been named as plaintiffs 
in the plaint: 


Provided that all the proceedings shall 
nevertheless continue in the name of the 
firm.” . 

12. The contention is that the provi- 
sion in R. 1 of O. 30 requires that the 
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“persons suing in the name of the firm” 
should be partners at the time of the 
accruing of the cause of action, and, 
therefore, the same meaning should be 
given to the words “persons suing? in 
S. 69 (2) of the Partnership Act, 1932, 
and the “persons suing’ in requirement 
(b) therein means the persons who were 
partners at the time of the accruing of 
the cause of action and not on the date 
of the institution of the suit, and it is 
sufficient for the purposes of` require- 
ment (b) if they have been shown in 
the Register of Firms as partners in the 
firm. 


12A. In our opinion, the contention is 
based upon a misunderstanding of the 
respective scope and effect of S. 69 (2) 
and Rr. 1 and 2 of O. 30, Sub-secs. (1) 
and (2) of S. 69 are substantive provi- 
sions intended to discourage the non-re- 
gistration of firms. The provision in 
S. 69 (2), with which alone we are con- 
cerned in the instant case, is mandatory 
and makes the registration of a firm a 
condition precedent to the institution 
of a suit of the nature mentioned in it 
by or on behalf of a firm against a 
third party. It deals with the question 
as to when a firm can sue, or be sued - 
by a third party in respect of a right 
arising from a contract, and provides 
certain requirements as conditions pre- 
cedent for the institution of the suit, viz. 
(a) that the firm is a registered firm, 
and (b) the persons suing are or have 
been shown in the Register of Firms as 
partners in the firm. 


13. On the other hand, Rr, 1 and 2 
of Order 30 of the Code of Civil Pro- 
cedure provide the mode or form and 
the procedure for suits by or against a 
firm. In other words, the requirements 
in S. 69 (2) should be satisfied first in 
order that a suit of the nature men- 
tioned in it can be instituted and then 
the provisions of Rr. 1 and 2 of O. 30 
are attracted as regards the mode of 
form which the suit may be instituted 
as well as the procedure applicable to 
the said suit. In providing the mode, 
R. 1 prescribes a certain requirement, 
viz., that the persons mentioned there- 
in must have been partners at the time 
of the accruing of the cause of action. 


14. Order 30 of the Civil P. C. was 
added newly in the Civil P. C., 1908. 
Normally, when a person wishes to ob- 
tain a decree against several persons, or 
when several persons wish to obtain a 
decree against a person, all the said per- 


—————— ee 


.{who are of the firm (partners). 
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sons must be made parties to the suit 
Similarly, when a person makes a pro- 
mise to more than one person, the right 
to enforce the promise rests with them 
all under the provisions of S, 45 of the 
Indian Contract Act, so that all of them 
are necessary parties to a suit to enforce 
the promise. It was, therefore, held in 
some decisions under the old Code of 
1882 which did not contain any provi« 
sions corresponding to the present O. 30 
that In suits by or against firms, all the 
partners of the firm were necessary 
parties. It was to enable two or more 
partners alone to sue or be sued, as a 
kind of exception to the provisions of 
S. 45 of the Contract Act, that the pre« 
sent provisions in O, 30 were introduced 
in the Code of 1908, It is, however, 
provided in R., 1 of O, 30 that any twa 
or more persons claiming or being liable 
as partners may sue or be sued in the 
name of the firm (if any) of which 
such persons were partners at the time 
of the accruing of the cause of action. 
As stated by us earlier, a firm is not 
under the law a juristic person, but is 
a compendious name for all the ‘an 
effect of using the name of the firm, as 
provided in R. 1, is merely to bring all 
the partners before the Court and the 
procedure indicated in Rr, 1 and 2 of 
O. 30 is only a convenient method for 
showing the persons who constituted the 
firm at the time of the accruing of the 
cause of action, and a decree in favour 
of or against'a firm, in the name of the 
firm, has the same effect as a decree in 
favour of or against all the partners. 
The various rules of O, 30 make this 
clear, Rule 1 of O. 30, in providing the 
mode or form of the suit, prescribes a 
requirement that the two or more perm 
sons who, claiming or being liable as 
partners sue or be sued in the name of 
the firm must be persons who were 
partners at the time of the accruing of 
the cause of action. 


18. Thus, the provisions in S. 69 (2) 
of the Partnership Act and those in 
R. 1 of O. 30 deal with different aspects 
and operate separately, . The former 
deals with the question as to when a 
firm can sue or be sued by a third party 
in respect of a right arising from a con- 
tract and prescribes certain requirements 
for the same, while the. latter deals 
with the mode or form and the. proce- 
dure for suits by or against firms, and 
prescribes a certain requirement for the 
same, It would not, therefore, be cor- 


ALE, 


rect to interpret the words “persons 
suing” in S. 89 (2) and the point of 
time at which the requirements in Sec- 
tion 69 (2) are to be fulfilled, by refer- 
ring to the- provision in R. 1 of O. 30. 
In our opinion, the scope and effect o 
the two sets of provisions may be stat- 
ed thus 


Under S, 69 (2), a suit to enforce a 
right arise from a contract can be. in- 
stituted by or on behalf of a firm agains? 
any third party only if (a) the firm is 
registered and (b) the persons suing, 
i e.. all the partners of the firm at the 
time of the institution of the suit are 
or have been shown in the Register of 
Firms as partners in the firm, while un- 
der R. 1 of O. 30 two or more persons 
who claim as partners may sue, or who 
are liable as partners may be sued, in 
the name of the firm (if any) provided 
such persons were partners at the time 
of the accruing of the cause of action. 
If the facts in a given case are such as 
to attract the applicability of the pros 
visions in both S. 69 (2) and R.1 of 
O. 30, the requirements in both the pro- 
visions should be fulfilled. In such a 
case, if a suit to enforce a right arising 
from a contract is to be instituted by 
or on behalf of a firm against any third 
party, the firm has to be a registered 
firm, and the partners of the firm as on 
the date of the institution of the suit 
must have been shown in the Register 
of Firms as partners in the firm, and 
further they must have been partners 
of the firm at the time of the accruing 
of the cause of action, l 


186. As regards the scope and effect of 
S. 69 (2) of the Partnership Act, a view 
similar to the one expressed by us 
above has been taken in the following 
decisions vide Firm Manghoomal Jetha« 
nand v. Firm of Aratmal Satramdas, 
AIR 1922 Sind 13; Pratapchand Ram» 
chand & Co. v, Jehangirji, AIR 1940 
Bom 257; Sri Meenakshi Mills v. C, 
Swaminatha Mudaliar and Bros, AIR 
1944 Mad 443%; Bank of Koothathikulam 
vy. Itten Thomas, AIR 1955 Trav Co 155 
Dr, V. S. Bahi v. M/s. S. L. Kapur and 
Co, AIR 1956 Punj 24; Kesrimal v. 
Dalichand, AIR 1959 Raj 140; Hansraj 
Manot v. M/s. Goraknath Champalal 
Pandey, (1962) 66 Cal WN 262; Firm 
Buta Mal Dev Raj v. Chaman Mal, AIR 
1964 Punj 270; Firm Alwar Iron Syndi- 
cate v. Union of India, ATR 1970 Raf 
g6: M/s. Badrimal Ramcharan & Co. v. 
M/s Gana Kaul & Sons, AIR 199% 
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g and K 109; M/s, Chandrabhan Ban- 
silal Ramratan Dass v, Municipal Coun- 
cil Bikaner, AIR 1975 Raj 35 and Ram 
Kumar Shew Chandrai v, Dominion of 
India, AIR 1977 Cal 34, 


17. The decisions in which a differ- 
ent view has been taken are the fol- 


lowing. In Sardar Singar Singh and 


Son v. Sikri Brothers, AIR 1944 Oudh 37 
a suit was instituted on behalf ofa 
firm, Sikri Brothers by one N, P. Nag- 
pal. In the body of the plaint and in 
the verification, he described himself as 
a partner in that. firm. The defendant 
contended that the suit was not compe- 
tent as the firm was not a_ registered 
one. But, it was found that the firm 
was a registered one, that only the 
names of two partners were shown in 
the Register of Firms and that by the 
date of the institution of the suit Nag- 
pal had joined as a partner. It was held 
by a Division Bench of the Chief Court 
of Oudh, Thomas C. J. and Ghulam 
Hasan J., that the suit could proceed on 
the ground that the real plaintiff was 
the firm Sikri Brothers, and the mere 
mention of Nagpal through whom the 
suit was instituted did not make him 
the plaintiff, This view was dissented 
from by a Division Bench of the High 
Court of Punjab, Bhandari C, J. and 
Falshaw J,, in Dr. V. S. Babal v, S. L. 
Kapur and Co, AIR 1956 Punj 24, 
which pointed out that the words “per= 
sons suing” in S, 69 (2) of the Partner- 
ship Act mean all the partners in the 
firm as on the date of the institution of 
the suit, and that since Nagpal was a 
partner by the date of the institution of 
the suit, it was necessary, for the suit 
to be instituted at all, that his name 
should be shown as a partner in the Re- 
gister of Firms, With respect, we agree 
with the view of the Division Bench of 
the High Court of Punjab, and in our 
opinion, it rightly dissented from the 
view of the Division Bench of the Chief 
Court of Oudh. 


18. In Chaiman Lal v. Firm New 
India Traders Mica Merchants, AIR 1962 
Pat 25, a firm was registered with two 
partners, and three others became part- 
ners subsequent to the registration. But, 
the names of the three new partners 
were not shown in the Register of Firms. 
A Division Bench Kanhaiya Singh and 
Ramratna Singh JJ., held that there is 
nothing in the Partnership Act to indi- 
cate that a suit filed in the name of such 
a frm should fail, that S. 69 (2) has to 


be read with O, 30, R. 1 of the Civil 
P., C. and that those provisions, when 
read together, “apparently mean that 
when a suit is instituted in the name of 
a registered firm, only those persons who 
are registered as partners of the firm 
can get the benefit of a decree in favour 
of the firm or shall be Hable for a de 
cree against the firm, Subject to these 
conditions, the suit is maintainable...... ae 
With respect we are unable to agree 
with the said in tion of the provi- 
sions in S, 69 (2) and O, 30, R, 1, Apart 
from expressing the said view, no rea- 
sons were given for the said interpreta- 
tion, In Firm Buta Mal Dev Raj v. Cha- 
nan Mal, AIR 1964 Punj 270 a Division 
Bench of the High Court of Punjab, Fal- 
shaw C. J. and Harbans Singh J., also 
dissented from the said view of the Di- 
vision Bench of the Patna High Court. 


18. In Bharat Sarvodaya Mills Co. 
Ltd., Ahmedabad v. M/s. Mohatta Bro- 
thers, AIR 1969 Guj 178, a Division 
Bench of the High Court of Gujarat, 
J. B, Mehta and B. G, Thakore JJ., held 
that the provision in S, 4 of the Part- 
nership Act shows that the expression 
‘firm’ is only a collective term for the 
partners and it does not create any dis- 
tinct legal entity, that the meaning of 
the expression “suit by a firm” will have 
to be found from the provisions of O. 30 
of the Code of Civil Procedure, that in 
Madalsa Devi v. Ram Narain Pvt, Ltd., 
AIR 1965 SC 1718, the Supreme Court 
interpreted the expression “suit by a 
firm” to mean that even though in form 
the suit is by a firm and in the name of 
the firm, in reality it is a suit by all 
the partners constituting a firm at the 
time of the accrual of the cause of ac- 
tion, that, therefore, the persons would 
obviously be all the partners who con- 
stitute the firm at the time of the accru- 
al of the cause of action, and that “if 


. when the suit is filed by a firm it is in 


reality a suit by all the partners con~ 
stituting a firm at the time of the ac- 
crual of the cause of action and they 
being the plaintiffs or the persons suing, 
the names of all these partners who con~ 


. stitute the firm at the time of the cause 


of action must be shown to be or to have 
been entered in the Register of Firms 
as partners in the firm.” 


20. We are umable to agree with the 
said view. As pointed out by us, the 
provisions in S. 69 (2) and in O. 30, R. 1 
deal with different aspects and operate 
separately. It is true that under O, 30, 
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R. 1, when two or more persons who 
claim as partners are to sue, or are to 
be sued as being liable as partners, in 
the name of the firm, the suit would in 
reality be by all the partners constitut- 
ing the firm at the time of the accru- 
ing of the cause of action. But, that 
does not necessarily mean that the 
words “persons suing” in 5. 89 (2) also 
mean all the partners of the firm as on 
the date of the accruing of the cause of 
action. As pointed out by us, the langu- 
age in S. 89 (2) which is in the present 
tense has to be given its plain gramma- 
tical meaning, and when so read, it 
would follow that “persons suing’ in 
5. 69 (2} mean “all the partners of the 
firm at the time of the institution of the 
suit”, We have also pointed out that if 
suit is such as would attract both 
the provisions, the requirements in both 
the provisions will have to. be fulfilled. In 
such a case, if a suit to enforce a right 
arising from a contract is to be institut- 
ed by or on behalf of a firm against any 
third .party, the firm has to be a regis- 
tered firm, and the partners of the firm 
as on the date of the institution of the 
suit must have been shown in the Regis- 
ter of Firms as partners in the ‘firm, 
and further they must have been part- 
ner of the firm at the time of the ac- 
cruing of the cause of action. We may 
here point out that the decision of the 
Division Bench of the Gujarat High 
Court was reversed on another point by 
the Supreme Court in Mohatta Brothers 
v. Bharat Sarvodaya Mills Co. Ltd., AIR 
1976 SC 1703. 

21. In Gurushiddayya Kalkayya Seli- 
math v. Shah Hirachand Vanechand and 
Co., AIR 1972 Mys 209 a Division 
Bench of the High Court of Mysore, 
G. K. Gobinda Bhat and K. Jagannatha 
Shetty JJ., held that a suit by or in the 
name of a firm is really a suit by or in 
the name of all its partners, that a suit 
to enforce a right under a contract can 
be brought only by a party to that con- 
tract, that a stranger to the contract 
cannot sue on the contract, that the 
partners entitled to sue on a contract 
or the partners constituting the firm at 
the time of the accrual of the cause of 
action for the suit, the expression “per- 
sons suing” in S. 69 (2) of the Partner- 
ship Act, therefore, means “all the part- 
ners of the firm who were its partners 
at the time of the accrual of the cause 


of action,” and that if the names of all 
the partners who constituted the firm 
at the time of the execution of the suit 
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mortgage were shown in the Register 
of Firms as partners, the conditions laid 
down by S. 69 (2) of the Partnership 
Act having been satisfied, the suit would 
be maintainable. 


22. We are unable to agree with the 
said view. The general principle that a 
stranger to a contract cannot sue on the 


contract is not applicable in the case of 


a partner of a firm. The definition of a 
firm in S. 4 of the Partnership Act shows 
that a firm is only a compendious term 
for all the partners of the firm, and 
each partner acts for all. Therefore, 
even when a partner of the firm enters 
into a contract for and on behalf of the 
firm, all the partners of the firm have 
to be regarded as parties to the contract, 
and the partners other than the partner 
who entered into the contract cannot be 
regarded as strangers to the contract. 
Section 69 (2) of the Partnership Act 
contemplates a contract in respect of 
which the firm (ie. all the partners) 
have a right to enforce the same. The 
reasoning of the Division Bench appears 
to have missed this aspect. We may 
point out here that in Ram Kumar Shew 
Chandrai v. Dominion of India (AIR 1977 
Cal 37) a Division Bench of the High 
Court of Calcutta, Murari Mohan Dutt 
and Ramkrishna Sharma JJ., expressed 
dissent from the aforesaid decision of 
the Mysore High Court on another point. 

23. For all the above reasons, we an- 
gwer the question referred to us as fol-« 
lows:— 

“The expression ‘persons suing’ in- 
S. 69 (2) of the Act means “all the part- 
ners of the firm who are its partners at 
the time of the institution of the suit’.” 

24. Costs of this reference shall be 


costs in the suit. 
Answered accordingly, 
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against it — Corporation whether ‘per- 
son’, ‘authority’ or ‘Government’. 


The Delhi State Industrial Development 
Corporation (DSIDC, in short), a com~« 
pany incorporated under the Companies 
Act, is not a judicial or quasi-judi- 
cial body. It tas no legal autho~ 
Tity to determine questions affecting 
rights of subjects. There is no duty cast 
upon it to act judicially. So, a direction 
or order or writ in the nature of certiorari 
cannot be issued against it quashing its 
order. Even as regards administrative 
orders of -the DSIDC, it is true that, the 
distinction between quasi-judicial and 
administrative orders, for the purpose of 
certiorari, has been largely obviated in 
India by the extension of quasi-judicial 
obligation to newer categories of admin- 
istrative acts, but still, no certiorari can 
be issued against the administrative 
orders of DSIDC, because the extension of 
the quasi-judicial obligation of acting ac- 
cording to principles of natural justice in 
cases of orders involving civil conse- 
quences, is only to the administrative 
orders of a body which has legal autho~ 
rity to determine questions affecting 
rights of subjects and also has the duty 
to act judicially, and the DSIDC is not 
such a body. (Para 15) 


In the case of the DSIDC, though it fs a 
“person”, a mandamus cannot be issued 
as it is only a company incorporated 
under the Companies Act and a non-statu-~ 
tory body. ' (Para 22) 


The DSIDC can still be regarded as an 
“authority” for the purpose of exercise 
of jurisdiction under Art. 226, if it is dis= 
charging public functions and acts con- 
trary to a statute or a statutory rule, 
When the act complained of was that the 
DSIDC treated the petitioner as being on 
deputation with it and, on that basis, sent 
him back to his parent Central Govern- 
ment department, such an action affects, 
it at all, a contractual right and not a 
legal right, of the petitioner. Nor does it 
involve any duty on the part of the 
DSIDC to act judicially. Im the circum- 
stances, it must be held that the DSINC 
cannot be regarded as an “authority” for 
the purposes of the exercise of jurisdic~ 
tion under Art. 226. (Para 27) 


Nor is DSIDC “Government” within 
the meaning of Art. 226. A company in-« 
corporated under the Companies Act, 
even if all the shares or a majority of the 
shares in it are held by the Government, 
has an existence independent of the Goy- 
ernment and is an entity distinct from the 
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Government, and it would not be an 
agent, or a department of the Government 
by the law relating to it. Case law dis- 
cussed. (Para 28) 

Anno: AIR Comm., Const. of India (2nd 
Edn.), Art. 226, Notes 26, 27, 31, 37, 114, 
115, 117 and 118. 
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N. S. Sistani, for Petitioner; Miss Usha 
Mehra (for Nos. 1, 2 and 4) and K. N, 
Kataria (for No. 3), for Respondents, 


T. V. R. TATACHARI, C. J.:— This 
writ petition has been filed by Gurbaksh 
Singh under Art. 226 of the Constitution 
of India praying (1) for the issuance of 
an appropriate writ quashing the order, 
No. DSIDC/1-583/2203, dated 4th Aug., 
1977, issued by the Delhi State Industrial 
Development Corporation (hereinafter re- 
ferred to as the DSIDC) as being against 
the rules applicable to the petitioner, (2) 
for directing his continuation in office as 
Section Officer In the DSIDC without any 
interference and (3) for a writ of manda- 
mus or other appropriate order or direc- 
tion requiring the DSIDC not to strike off 
the petitioner’s name from its roll. 
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2. The petitioner impleaded as res- 
pondents to.the writ petition (1) The Delhi 
State Industrial Development Corpora- 
tion (DSIDC), (2) The Delhi Administra- 
tion, (3) the Union of India through the 
Accountant General, Central Revenues 
and (4) the Lieutenant Governor of Delhi. 


3. A preliminary objection has been 
raised in the counter-affidavit filed on be- 
half of the DSIDC that the DSIDC is a 
Company incorporated under the Com- 
panies Act, 1956, and, as such, no peti- 
tion for a writ is maintainable against it 
under Art. 226 of the Constitution. We, 
therefore, heard the learned counsel for 
both the parties on the preliminary ob- 
jection, and we proceed to give our judg- 
ment regarding the same. 

4. For the purpose of deciding the pre- 
liminary objection, it is sufficient to state 
only a few facts which led up to the filing 
of the writ petition. 


5. According to the petitioner, he was 
originally employed on 16th Sept., 1958, 
as an Auditor in the office of the Ac- 


countant General, Central Revenues, New 


Delhi, which is a department of the Gov- 
ernment of India. He was later selected 


for the post of Section Officer in the. 


DSIDC in the scale of Rs. 650-960. He 
was relieved by an office order No. 335, 
dated 4th Aug., 1975 (A. N.), and he joined 
the service of the DSIDC on 5th August, 
1975. However, he, being a permanent 
Government servant, was allowed to re- 
tain a lien on his permanent post for a 
period of 2 years in accordance with the 
rules applicable to a permanent Govern- 
ment servant in the office of the Ac- 
countant General, Central Revenues, 


6. In June, 1977, it was given out that 
all the persons who were on deputation 
in the DSIDC will be reverted to their 
parent offices/departments, and ‘the ser- 
vices of all the persons who were re-em- 
ployed after the age of superannuation 
will be terminated. According to the peti- 
tioner, he did not fall in any of the said 
categories, as he was not on deputation, 
but was a directly recruited employee 
after selection on the basis of interview. 
The DSIDC, by a letter, dated 18th June, 
1977, made an enquiry regarding sending 
the petitioner back to the office of the Ac- 
countant General, Central Revenues. But, 
the Accountant General, by his letter, 
No, Admn.1/11-3-/77-78/940, dated 22nd 
July, 1977, intimated the DSIDC -that the 
petitioner was not sent on deputation to 
the DSIDC that he was selected for the 
post of Section Officer in response to his 
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application to the DSIDC, and that he 
should be considered for permanent ab- 
sorption in the DSIDC. However, on 4th 
Aug., 1977, when the petitioner was on 
earned leave, the DSIDC sent a communi- 
cation to the petitioner as well as to the 
Accountant General that he should join 
his parent department after the expiry. 
of the leave. The Accountant General 
sent a reply to the said communication, 
letter No. Admn.1/11-3/77-78/1652, dated 
2nd Nov. 1977, stating that the rules: did 
not permit the reversion of the petitioner, 
as the period of two years for which lien 
could be kept had already expired on 4th 
Aug. 1977. The Accountant General also 
forwarded the petitioner's representation 
seeking his permanent absorption in the 
DSIDC. The petitioner then filed tha 
present writ petition seeking for the 
quashing of the order of the DSIDC, dated 
4th Aug. 1977, and for certain consequen- 
tial reliefs which we have mentioned 
earlier, 


7 As already stated, the preliminary 
objection is that the DSIDC, being a com~ 
pany incorporated under the Companies 
Act, no writ petition is maintainable 
against it under Art. 226 of the Constitu< 
tion. In reply to the objection, the peti- 
tioner stated that the DSIDC is totally a 
Government organisation as its shares are 
in the name of the President of India, and 
that the writ petition is, therefore, main- 
tainable against it under Art. 226 of the 
Constitution of India. 

8. Thus, the point for detanmination is 
whether the DSIDC, being a company in- 
corporated under the Companies Act, is 
subject to the jurisdiction of the High 
Court under Art, 226 of the Constitution 


of India, and the writ petition is main- 
tainable. 


9. Article 226 (1), before it was amend- 
ed by the Constitution (42nd Amendment) 
Act, 1976, provided that 

“every High Court shall have power, 
throughout the territories in relation to 
which it exercises jurisdiction, to issue to 
any person or authority, including in ap- 
propriate cases any Government, within 
those territories directions, orders or 
writs including writs in the nature of 
habeas corpus, mandamus, prohibition, 
quo warranto and certiorari, or any of 
them, for the enforcement of any of the 
rights conferred by Part II and for any 
other purpose”. 

10. According to the above provisions, 
directions, orders or writs can be issued 
thereunder to (i) any person, (il) any au- 
thority and (ili) any Government in the 
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territorfes in relation to which the High 
Court concerned exercises jurisdiction. By 
the Constitution (42nd Amendment) Act, 
the old Art. 226 has been substituted by 
a new one. However, Art. 226 (1), even 
as amended, continues to provide that 


“every High Court shall have power 
throughout the territories in relation to 
which it eXercises jurisdiction to issue to 
any person or authority including in ap- 
propriate cases, any Government, within 
those territories directions, orders or writs 
in the nature of habeas corpus, manda- 
mus, prohibition, quo warranto and cer- 
tiorarl, or any of thém” for the pur- 
poses set out in the Article. 


11. We shall first consider the scope 
of the words “any person”. “Person” in- 
cludes any company or association or 
body of individuals, whether incorporated 
_or not (vide S. 3 (42) General Clauses Act, 
1897). However, although the words 
“any person or authority including any 
Government” are quite wide in their 
scope, it has been held that these words 
mean only “to any person or authority to 
whom, according to well established 
principles, writs like those mentioned in 
the Article would lie’. (Vide the Indian 
Tobacco Corporation v. State of Madras, 
AIR 1954 Mad 549, 551, 552). As regards 
the “directions” and “orders” mentioned 
in the Article, it has been pointed out by 
Mr. H. M. Seervai in his treatise “Con- 
Stitutional Law of India” (Second Edi- 


tion) at page 815, while dealing with the 


unamended Article, as under :— 


“Orders, directions or writs are to be 
issued “to any person” and “for any pur- 
pose”. Once the meaning of these words 
is ascertained with reference to writs, 
a different meaning cannot be wiven to 
them with reference to “Orders” or 
“directions”. In England, the writs of 
mandamus, certiorari and prohibition 
were replaced by “Orders” of the same 
mame in 1938; the writ of quo warranto 
was replaced first by information in the 
nature of quo warranto, and later by an 
injunction—that is an order of the Court. 
In India, the- writs of habeas corpus and 
mandamus were replaced by “directions” 
in the nature of mandamus by S. 491, Cri- 
minal P. C., and S. 45, Specific Relief Act, 
1877 respectively. 
and “directions” were used to describe 
what at one time were called writs, and 
since the terminology had been in use in 
England and in India, all the three words 
have been used in Art. 226 to describe 
Wei R Hopi writs.” ; 
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12. However, it has been held by the 
Supreme Court that the powers of the 
High Court under Art. 226, like those of 
the Supreme Court under Art. 32, are not 
limited to the prerogative writs, that Arti- 
cle 226 speaks not of the English Writs 
but of writs “in the nature of those 
writs’, that High Courts, in issuing direc- 
tions, orders and writs under Art. 226 can 
travel beyond the contents of the writs 
which are normally issued as writs of 
habeas corpus, mandamus, prohibition, 
quo warranto and certiorari, and that 
they can issue orders or directions or 
writs in all appropriate cases and in ap- 
propriate manner, so long as they keep 
to the broad and fundamental principles 
that regulate the exercise of jurisdiction 
in the matter of granting such writs in 
English Law (vide T. CŒ Basappa v. 
T. Nagappa, AIR 1954 SC 440, 443; P. J. 
Irani v. State of Madras, AIR 1961 SC 1731, 
1738 and Dwarka Nath v. Income-tax 
Officer, AIR 1966 SC 81, 85). 

13. Thus, if the jurisdiction under 
Art. 226 as unamended or amended, is 
sought to be invoked against one on the 
basis that he or it is a “person” within 
the meaning of the article, it has to be 
seen whether he or it is a “person” to 
whom or to which directions or orders or 
writs are issued according to the broad 
and fundamental principles that regulate 
the exercise of jurisdiction in the matter 
of granting such writs in English Law. 

14, In the present case, the petitioner 
has asked for directions or orders or writs 
in the nature of certiorari (prayer 1) and 
mandamus (prayers 2 and 3) against the 
DSIDC. We have, therefore, to notice 
the broad and fundamental principles 
that regulate the issuance of the said 
writs and the person to whom or to which 
they are issued. We shall consider first 
the writ of certiorari, In Province of 
Bombay v. Khusaldas, AIR 1950 SC 222, 
225, the Supreme Court stated the 
nature of certiorari as under, quoting 
from the decision in the King v. London 
County Council, (1931) 2 KB 215 at 


D. 243 :— 


“Whenever any body of persons (a) 
having legal authority, (b) to determine 
questions affecting rights of subjects and 
(c) having the duty to act judicially, (d) 
act in excess of their legal authority, 
certiorari may issue to remove the pro- 
ceedings from such body to the High 
Court and quash a decision that goes be- 
yond jurisdiction.” 


In Bharat Bank v. Employees of Bharat 
Bank, AIR 1950 SC 188 at p. 211, the Su- 
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preme Court pointed out the object of a 
writ of certiorari as under :— 


“The object of this writ is to keep the 
exercise of powers by judicial and quasi- 
judicial tribunals within the limits of the 
jurisdiction assigned them by law and to 
restrain them from acting in excess of 
their authority”, 


The scope of certiorari has since been 
widened, and it has been held that even 
an administrative order must be made in 
conformity with the rules of natural jus- 
tice if it involves civil consequences (vide 
Calcutta Discount Co. Ltd. v, Income~-tax 
Officer, AIR 1961 SC 372 at p. 380; State 
of Orissa v. Binapani Dei, AIR 1967 SC 
1269; A. K. Kraipak v. Union of India, 
AIR 1970 SC.150 at p. 156 and D. F. O. 
South Kheri v. Ram Sanehi Singh, (1970) 
1 SCWR 194 at p. 198 : (AIR 1973 SC 205 
at pp. 206, 207). 


15. In the present case, the DSIDC, a 
company incorporated under the Com- 
panies Act, is not a judicial or quasi judi- 
clal body. It has no legal authority to 
determine questions affecting rights of 
subjects. There is no duty cast upon it 
to act judicially. So, a direction or order 
or writ in the nature of certiorari cannot 
be issued against it quashing its order, 
Even as regards administrative orders of 
the DSIDC, it is true that, as pointed out 
by Mr. Durga Das Basu in his book “Con< 
stitutional Law of India” at pages 262, 
263, “the distinction between quasi-judi< 
cial and administrative orders, for the 
purpose of certiorari, has been largely 
obviated in India by the extension of 
quasi-judicial obligation, by the Supreme 
Court, to newer categories of administra- 
tive acts”, but still, no certiorari can be 
issued against the administrative orders 
of DSIDC, because the extension of the 
quasi-judicial obligation of acting accord- 
ing to principles of natural justice In 
cases of orders involving civil conse- 
quences is only to the administrative 
orders of a body which has legal autho- 
rity to determine questions affecting 
rights of subjects and also has the duty 
to act judicially, and the DSIDC is not 
such a body. 


16. As regards mandamus, it fs well 
settled that the applicant must show that 
he has a legal right to the performance of 
a legal duty, as distinguished from a dis- 
cretion, by the party against whom the 
mandamus is sought, and such right 
must be subsisting on the date of the peti- 
tion (vide Kalyan Singh v. State of U. P. 
ATR 1962 SC 1183 at p. 1188). The duty 
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that may be enjoined by mandamus may 
be one imposed by the Constitution [Wazir 
Chand v, State of H. P., (1955) 1 SCR 408 
at p. 414: (ATR 1954 SC 415 at p. 417)); a 
statute (State of Bombay v., -Hospital 
Mazdoor Sabha, AIR 1960 SC 610), Com- 
mon Law (Commissioner of Police v. 
Gordhandas Bhanji, AIR 1952 SC 16 at 
p. 21; State of Mysore v. K. N. Chandra- 
sekhara, AIR 1965 SC 532 .at p. 537) or by 
rules or orders having the force of law 
(K. N. Guruswamy v, State of Mysore, 
AIR 1954 SC 592). 


17. The question as to whether a . 
mandamus can be granted against a com< 
pany has been considered in some deci» 
sions. 


18. In State of Bihar v. Union of India, 
Civil Appeals Nos. 512-513 of 1969, de~- 
cided on 19th Sept. 1969 (reported in AIR 
1970 SC 1446) the Hindustan Steel Limit- 
ed, a Company incorporated under the 
Companies Act, was held by the Supreme 
Court to be an independent company and 
thus a distinct entity. But, the question 
whether it was subject to the jurisdiction 
of the High Court under Arts, 226 and 227 
was left open. 


19. In Praga Tools Corporation v. C. V, 
Imanual AIR 1969 SC 1308, mandamus 
was sought restraining the Corporation, a 
Company incorporated under the Indian 
Companies Act, 1913, from implementing 
or enforcing an agreement. The Supreme 
Court held at pages 1307, 1809 and 1310 
as follows (at page 1307) :— 


“aes eee ae At the material time, how- 
ever, the Union Government and the 
Government of Andhra Pradesh between 
them held 56% and 32% of its shares res- 
pectively and the balance of 12 per cent 
shares were held by private individuals, 
Being the largest shareholder, the Union 
Government had the power to nominate 
the company’s directors. Even so, being 
registered under the Companies Act and 
governed by the provisions of that Act, 
the company is a separate legal entity and 
cannot be set to be either a Government 
Corporation or under the on mad of tha 
Union Government . ao 


{at page 1309) 


“But it is well understood that a mana 
damus lies to secure the performance of 
a public or statutory duty in the perform- 
ance of which the one who applies for it 
has a sufficient legal interest. Thus, an 
application for mandamus will not He 
for an order of reinstatement to an office 
which is essentially of a private character 
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nor can such an application be maintain- 
ed to secure performance of obligations 
owed by a company towards its work- 
men or to resolve any private dispute 


19) 
Bes séy sa g 


“Therefore, the condition precedent for 
the issue of mandamus is that there is 
fin one claiming it a legal right to the per- 
formance of a legal duty by one against 
whom it is sought. An order of manda- 
mus is, in form, a command directed to a 
person, corporation or an inferior tribunal 


requiring him or them to do a particular’ 


thing therein specified which appertains 
to his or their office and is in the nature 
of a public duty. It is, however, not 
necessary that the person or the autho- 
rity on whom the statutory duty is 
imposed need be a public official or 
an official body. (at page 1310) A man- 
damus can issue, for instance, to an 
official of a society to compel him to 
carry out the terms of the statute under 
or by which the society is constituted or 
governed and also to companies or corpo- 
rations to carry out duties placed on them 
by the statutes authorising their under- 
takings. A mandamus would also lie 
against a company constituted by a sta- 
tute for the purposes of fulfilling public 
responsibilities (Cf. Halsbury’s Laws of 
England (3rd Ed.), Vol IJ, page 52 on- 
wards): The company (i. e., the Corpora- 
tion in that case) being a non-statutory 
body and one incorporated under the 
Companies Act, there was neither a statu- 
tory nor a public duty imposed on it by a 
statute in respect of which enforcement 
could be sought by means of a mandamus, 
nor was there in its workmen any cor- 
responding legal right for enforcement of 
any such statutory or public duty.” 


20. In Dr. S. L. Aggarwal v. General 
Manager, Hindustan Steel Ltd., AIR 1970 
SC 1150 at p. 1153, the services of Dr. S. L. 
Aggarwal were terminated by the Gene- 
ral Manager of the Hindustan Steel Ltd. 
which is a company incorporated under 
the Companies Act. In his writ petition 
filed under Art. 226, Dr. Aggarwal sought 
the protection given under Art. 311 of the 
Constitution, on the ground that the com- 
pany was entirely financed by the Gov- 
ernment and its management was directly 
the responsibility of the President, and 
hence the post held by Dr. Aggarwal was 
virtually under the Government of India. 
The Supreme Court, however, held, fol- 
lowing the principles laid down in the 
case of Praga Tools Corporation, that the 
Hindustan Steel Ltd, was not a depart- 
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ment of the Government nor were tha 
servants of it holding posts under tha 
State, that it had its independent exist- 
ence and by law relating to corporations, 
it was distinct even from its members, 
and that in the circumstances, Dr. Aggar< 
wal, who was an employee of Hindustan 
Steel Ltd., did not answer the description 
of a holder of “a civil post under the 
Union” as stated in Art. 311, and was not, 
therefore, entitled to the protection of 
that article, 


21. In National Seeds Corporation Em= 
ployees Union v. National Seeds Corpora- 
tion, AIR 1972 Delhi 292 at p. 295, the 
employees sought a mandamus directing 
the Corporation to restore the enhanced 
house allowance which the employees 
were getting under a resolution passed 
by the Board of Directors of the Corpora- 
tion and which has been revoked by a 
subsequent office order without comply- 
ing with the provisions of S. 9-A of the In- 
dustrial Disputes Act. A Division Bench 
of this Court, Hardayal Hardy, C. J., and 
Prakash Narain, J., held that since the 
Corporation was a company incorporated 
under the Companies Act, 1956, and was 
not either created by a statute nor any 
statutory obligation had been cast upon 
It by its Constitution, it could not be said 
that the alleged non-compliance with 
5. 9-A of the Industrial Disputes Act by 
the Corporation entitled the petitioners to 
claim that a mandamus be issued to the 
respondent-company to comply with the 
said provisions, as the statute merely laid 
down the law and the procedure to be 
followed before effecting any change in 
the conditions of service of workmen, and 
there has been no statutory obligation on 
a private employer, like a company in- 
corporated under the Companies Act, to 
follow S. 9-A in the manner in which 
there would be a statutory obligation on 
a company to comply with the provisions 
of the statute which brings it into exist- 
ence, although the alleged violation of 
S. 9-A might entitle the petitioners to 
raise an industrial dispute, with which, 
however, the Division Bench was not 
Concerned with. 


22. It is clear from the above decision 
that in the case of the DSIDC, though it 
{fs a “person”, a mandamus cannot be 
issued as it is only a company incorpo- 
rated under the Companies Act and a non= 
statutory body, 


23. The next question for considera- 
tion is as to whether it is an “authority” 
within the meaning of Art. 226. Before 
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referring to a decision which dealt with 
this aspect, it has to be noted that the 
word “authority” occurs also in Art, 12 
of the Constitution which defines “State”. 
But, as pointed out by a Full Bench of 
this Court, of which one of us was a mem- 
ber, in Industrial Finance Corporation of 
India v, Delhi Administration, ILR (1973) 
2 Delhi 29 at p. 39 : (1974 Lab IC 223 at 
p. 227) the question of being a “State” 
within the meaning of Art. 12 is material 
for the purposes of application of the pro- 
visions in Part HI of the Constitution, and 
is not material in the matter of exercise 
of jurisdiction by a High Court under 
Art. 226 of the Constitution. In that case, 
the question under consideration was 
whether the Industrial Finance Corpora- 
tion of India was a “State” within the 
meaning of Art. 12. In dealing with that 
question, the Full Bench pointed out at 
page 39 as follows :— 


‘In dealing with the above question, ft 
has to be borne in mind that the ques- 
tion of being a “State” within the mean- 
ing of Art. 12 is material only for the 
purpose of application of the provisions 
contained in the Articles in Part III in 
which the words “the State” occur. The 
said question is not material in the matter 
of exercise of jurisdiction by a High Court 
under Art. 226 of the Constitution. The 
issuance of a writ or order of direction 
under Art. 226 depends upon the exist- 
ence of the well established conditions for 
such issuance and not upon the question 
whether the definition of “State” In Arti- 
cle 12 fs satisfied in the case. Thus, as 
held by the High Court of Calcutta in 
Kartick Chandra v. W. B. S. L Corpora- 
tion, AIR 1967 Cal 231 ať p. 234, “even 
though a body of persons may not con< 
stitute a “State” within the definition of 
Art. 12, a writ under Art. 226 may some- 
times lie against it on non-constitutional 
grounds or on ground of contravention of 
provisions of the Constitution outside 
Part IIT’, We have referred to this aspect 
only to emphasise that the question of 
being a “State” within the meaning of 
Art. 12 fs not to be mixed up with the 
question of issuance of a writ, order or 


` direction under Art. 226”, 


24. It has further to be noted that on 
a consideration of the decisions of the 
Supreme Court, the Full Bench held at 
page 49, that “a body or authority can- 
not, by the mere fact that it has been 
constituted or set up by a statute, be re- 


garded as an “authority” and hence a- 


“State” within the meaning of Art. 12”, 
that “to be under an authority, it should 
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have functions and powers such as are 
mentioned or indicated in the aforesaid 
observations of the Supreme Court”, and 
that “broadly stated, the said observations 
indicate that a body or authority con< 
stituted or set by or under the Constitu- 
tion or a statute within the territory of 
India or under the control of the Govern- 
ment of India would be an “authority” 
and hence “State” within the meaning of 
Art, 12 if— 

(1) it is an agent or instrument of the 
Government; or 


' (2) it has been set up for the purpose 
of administering laws enacted by the 
Parliament or by the State or has been 
vested with the duty to make decisions in 
order. to implement those laws; or 


(3) it has been vested with powers to 
carry out governmental or quasi-govern< 
mental functions, or powers to give direc- 
tions which are to be obeyed and com= 
mand obedience of the same; or 


(4) it is invested with power to make 
rules or regulations and to administer or 
enforce them to the detriment of citizens 
and others,” 


25. In the present case, the DSIDC 
does not satisfy the requirements (2) to 
(4). It does not satisfy the first require- 
ment also, as the mere fact that the Pre= 
sident holds all the shares of the Com= 
pany as alleged by the petitioner does 
not make the company an agent or in- 
strument or a department of the Govern~ 
ment as held by the Supreme Court in 
the case of Praga Tools Corporation (AIR 
1969 SC 13086) (supra), Heavy Engineering 
Mazdoor Union v. State of Bihar, AIR 
1970 SC 82 and Dr. S. L, Aggarwal (AIR 
1970 SC 1150) (supra). We shall refer to 
the said decisions again in dealing with 
the word “Government” in Art. 226, . 
Thus, the DSIDC is not a “State” within 
the meaning of Art. 12, But, as stated 
earlier, its not being a “State” is not 
material in the matter of exercise of 
jurisdiction under Art. 226, 


26. Coming now to the decision which 
dealt with the meaning of the word 
“authority” in Art. 226, # is the decision 
of a Full Bench of this Court in Dr. 
Y. P. Gupta v. Union of India, TLR (1975) 
2 Delhi 453: (1976 Lab IC 238). In that 
case, the Full Bench considered in para 
34 whether the ICAR (Indian Council 
of Agricultural Research) was an “autho~« 
rity” within the meaning of Art, 226 and 
Art. 12. The Full Bench held that the 
ICAR was not an “authority” for the pur- 
poses of Art. 226, as it was only a volune 


1978 


tary association (see para 29) registered 
under the Registration of Societies Act, 
1860 (see paras. 11 & 13), and it was not a 
statutory body created by a Statute, nor 
was ft discharging public functions, nor 
was it shown in that case to have acted 
contrary to some statute or statutory rule 
(see para 29). In that context, it was 
explained in para 34 as follows:— 


“What is an “authority” either for the 
purposes of Art. 226 or of Art. 127? A 
three-fold classification may be made of 
bodies or persons contending to be 
eligible to be regarded as “authorities.” 
On the one hand are statutory authorities, 
They are created by a statute and derive 
their power from the statute. They 
satisfy the usual condition precedent to 
be considered as “authorities” within the 
meaning of Arts. 226 and 12. On the 
other hand are registered societies and 
companies. These are voluntary crea~ 
tions of associations of private persons. 
Their power is derived from themselves, 
The statutes under which they are regis- 
tered or incorporated only help them to 
attain a legal personality. An association 
before it becomes a legal person is only 
a metaphor. For instance, we speak of 
a jury, a bench of judges, a public meet- 
ing or even of the community itself as 

a person instead of being merely 
a group of persons. We personify a group 
of individuals thereby. But legal perso- 
nality is not reached until the law recog- 
nises over and above the associated indi- 
viduals a legal person which represents 
them but is not identical with them. The 
object of the Societies Registration Act 
and the Companies Act is not to create 
societies and companies but only to con- 
fer legal personality on existing societies 
and existing companies. As the compa- 
nies and the societies are not created by 
statutes, the powers exercised by them 
are not the result of-a statutory creation 
but only a result of voluntary association 
and functioning under statutory regula- 
tion. The societies and companies are 
not, therefore, “authorities.” 


27. In the present case, the DSIDC 
was not created by a statute, but was 
only incorporated under the Companies 
Act. As per the observations of the Full 
Bench in para 29, the DSIDC can still 
be regarded as an “authority” for the 
purpose of exercise of jurisdiction under 
Art. 226, if it is discharging public func- 
tions and acts contrary to a statute or a 
statutory rule. There fs no such plea In 
the present case. The act complained of 
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was that the DSIDC treated the peti- 
tioner as being on deputation with it and, 
on that basis, sent him back to his parent 
department. Such an action affects, 

at all, a contractual right ahd not a leg 
right of the petitioner, Nor does it in- 
volve any duty on the part of the DSID 
to act judicially. In the circumstances, 
it has to be held that the DSIDC canno 
be regarded as an “authority” for th 
purposes of the exercise of jurisdiction 
under Art. 226. 


28. We next come to the word “Gov- 
ernment” in Art. 226. The question is 
whether a Company like the DSIDC 
which was incorporated under the Com- 


panies Act is “Government” within the 


meaning of Art. 226. This has been con- 
sidered by the Supreme Court in three 
cases. In the cases of Praga Tools Cor- 
poration (AIR 1969 SC 1306) (supra), 
Heavy Engineering Mazdoor Union v. 
State of Bihar (AIR 1970 SC 82) (supra), 
and Dr. S. L. Aggarwal (AIR 1970 SC 
1150) (supra), the Supreme Court held 
that a company incorporated under the 
Companies Act, even if all the shares or 
a majority of the shares in it are held 
by the Government, has an existence in- 
dependent of the Government and is an 
entity distinct from the Government, and 
that it would not be an agent, or a de- 
partment of the Government by the law 
relating to it. Thus, the DSIDC is not 
“Government” within the meaning o 
Art. 226. 
28. Our attention has been drawn to 
the decision in Shakuntala Shahawala v. 
Director of Public Instruction, AIR 1977 
Andh Pra 381 (FB). In that case, a Full 
Bench of the High Court of Andhra Pra- 
desh, dealing with a society registered 
under the Hyderabad Non-Trading Socie- 
ties Registration Act, and following the 
decisions of the Supreme Court in Execu~ 
tive Committee of Vaish Degree College, 
Shamli AIR 1876 SC 888 and Arya Vidya 
Sabha, Kashi v. Krishan Kumar Srivas- 
rales AIR 1976 SC 1073, held at page 385 
at :— 


was ose ese o.-@VEn Tf the educational 
institution is considered to be a public 
body, no writ or direction can be issued 
so long as the private institution is not 
governed by statutory rules and there is 
no question of any enforcement of statu- 
tory rules. However, as against a Gov- 
ernment servant, who is fimctloring 
under administrative orders or admin= 
istrative instructions, a writ can issue if 
there is violation of principles of natural 
justice or if the administrative instruc 
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tions, which are binding on him have not 
been followed by him. The High Court, 
in exercise of its jurisdiction under 
Art. 226 of the Constitution, can always 
direct a public servant to abide by the 
rule of law and the administrative in- 
structions binding on him are part of the 
Tule of law. It is only to the limited ex- 
_ tent that the High Court can exercise its 
writ jurisdiction under Art. 226 of the 
Constitution in matters of this kind. We 
are constrained to hold, in view of the 
decisions of the Supreme Court referred 
to above that even on the basis of the 
distinction between a statutory body and 
a public body that a private institution, 
like the 2nd respondent, registered under 
the Co-operative Societies Act or the 
Companies Act or Non-Trading Societies 
Registration Act is a public body, it is 
not open to the High Court to issue a 
-= writ or direction against such a body for 
breach of any administrative or executive 
instructions.” 

~ The above decision and the decisions 
of the Supreme Court mentioned therein 
dealt with a society registered under the 
Registration of Societies Act, and held 
that such societies are in the same posi- 
fion as companies incorporated under the 
Companies Act. 


30. Another decision cited by Mr. 
Sistani was Arun Narayan v. State of 
Karnataka, AIR 1976 Kant 174 (175). In 
that case, a Diyision Bench of the High 
Court of Karnataka dealt with the ques- 
tion of admission of a student to a private 
medical college. The Division Bench 
held at page 178 that though the College 
{respondent No. 2) 


tis a private institution which does not 
come within the definition of ‘State’ in 
Art. 12 of the Constitution and is also 
not a public authority, since it (respon- 
dent No. 2) feels obliged to obey the 
direction of the Government to admit 
certain number of ‘Karnataka’ students to 
its college, the petitioner can ask for a 
writ restraining respondent No. 1, the 
State of Karnataka, from enforcing any 
. direction given by it (respondent No. 1), 
Hence, it would, in our opinion, be too 
technical to dismiss this petition solely 
on the ground that respondent No. 2 is 
a private institution. Though the peti- 
tioner has asked for a writ, direction or 
order as against respondent No. 2, what 
he‘has, in substance, sought for is a writ 
to respondent No. 1, the State of Karna- 
taka, not to enforce its direction to admit 
certain number of ‘Karnataka’ students 
to respondent No. 2-College.” 


Advertising (P) Ltd. 


A. L E. 


The decision does not specifically deal 
with the point under our consideration 
and is not therefore of much assistanca 
to the counsel. 

31. For the foregoing reasons, we up 
hold the preliminary objection and ac- 
cordingly dismiss the Writ Petition, buf 
in the circumstances without costs, 

Petition dismissed, 
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Sham Lal, Plaintiff v. Interads Advers» 
tising (P) Ltd. and others, Defendants. 


I. A. No. 2048 of 1977 in Suit No. 502 
of 1977, D/- 4-5-1978. 

Civil P. C. (5 of 1908), O. 39, R. 2, 
S. 151 —— Balance of convenience — Un- 
registered trade mark — Suit for perpe- 
tual injunction, passing off and accounts, 
by manufacturer (plaintiff) against ex- 
porter firm (defendants) — Application 
for interim injunction against defendants 
restraining them from manufacturing, 
marking and selling goods with alleged 
trade mark — Plaintiff establishing prior 
use of trade mark — Right to interim im- 
junction held established, 


The plaintiff, a manufacturer and mar 
keter of paint brushes, affixed with an 
unregistered trade mark, filed a suit 
against the defendants, an export-com-' 
pany, for perpetual injunction, passing 
off, rendition of accounts, etc, on the 
ground that there had been infringement 
of the alleged trade mark. Along with 
the plaint, the plaintiff also made an ap- 
plication under O. 39, Rr. 1 and 2 and 
S. 151, praying for temporary injunction, 
restraining the defendant from maufac« 
turing, marking and selling the brushes 
with the alleged trade mark. It was 
argued for the defendants that they he 
allowed to use the alleged trade mark 
and that they would maintain accounts 
which would safeguard the interest of the 
plaintiff in case he ultimately succeeds, 
In this connection, the plaintiff submitted 
that he was a manufacturer and that the 
sale of goods was his only source of in- 
come. In case the interim injunction was 
not granted ‘against the defendants, by 
the time the suit was finally decided, he 
would practically starve. As the mark 
had not been registered in the name of 
either party, only the prior user was the 
criterion to determine the rights. The 
plaintiff had made out a prima facie case 
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of prior user with regard to the impugn- 
ed trade mark: 

Held that the plaintiff had succeeded 
in making out a case for the grant of in- 
terim injunction. The plaintiff was 
manufacturer, who exclusively lived on 
the income of the goods he produced. . It 


would be quite harsh if the defendants ` 


were not restrained from using the im- 
pugned trade mark, which the plaintiff 
was shown to be using prior to the de- 
fendants. Thus, balance of convenience 
too stood in favour of the plaintiff. AIR 
1954 All 218 and (1877-78) ILR 3 Cal 417, 
Rel. on; AIR 1960 SC 142 and AIR 1974 
Delhi 40, Disting. (Para 29) 
Anno: AIR Comm. Civil P. C. 9th Edn, 
O. 39, R. 2, Notes 4, 7. 
Cases Referred: Chronological Paras 


AIR 1974 Delhi 40 . 26 
AIR 1960 SC 142 26 
AIR 1954 All 218 28 
(1877-78) ILR 3 Cal 417 28 


Anoop Singh, for Plaintiff; A. C. Gulati, 
for Defendants, 


ORDER :— Shri Sham Lal, plaintiff, 
has alleged that he is trading as M/s. 
Anil & Co. since 10th May, 1965 and do- 
ing business as manufacturer of artist 
and paint brushes. Defendant No. 1 is 
stated to be a Private Limited Company, 
which has its export division under the 
name and style of Interads Export Divi- 
sion (defendant No. 2). 


2. The plaintiff has further stated that 
the brushes, which he manufactures and 
markets, are affixed with the trade mark 
‘Anil’, depicting a key portion. of his 
trade style; that from the date he had 
started manufacturing, he has sold brush~ 
es valuing about Rs. 6,41,374.21 and that 
on account of the superiority of brushes 
and skill in sale promotion, the brushes 
affixed with the trade mark ‘Anil’ have 
achieved recognition and reputation with 
the trade and the general public. It is 
further added that the application of the 
plaintiff for the registration of the trade 
mark ‘Anil’ in respect of brushes is also 
pending with the Trade Marks Registry, 


3. It is further averred that on at= 
count of the continuous and extensive 
user during the last 12 years, the plain~ 
tiffs brushes affixed with the trade mark 
‘Anil’ are exclusively associated and 
identified with the plaintiffs brushes, 
The plaintiff has thus earned reputation, 
goodwill and name with the trade and 
users of the brushes, 


4. It is further alleged that from 18th 
April, 1974 the defendants had been pur 
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chasing his brushes affixed with the trade 
mark ‘Anil’ and exporting the same to 
USSR. The purchase had been worth 
lakhs of rupees. But from 21st April, 
1977 the defendants had stopped buying 
his brushes. It is further added that in 
the first week of May, 1977, the plaintiff 
had come to know that the defendants 
were themselves manufacturing and also 
purchasing artist brushes from other 
sources and were affixing the trade mark 
‘Anil’ thereon without the permission and 
consent of the plaintiff. In this way the 
defendants have marked and sold the 
brushes with the trade mark ‘Anil’ 
worth several lakhs of rupees. The plain- 
tiff has thus alleged that the defendants 
have committed infringement of his rights 
and have passed off a large quantity of 
brushes with the trade mark ‘Anil’, He 
accordingly instituted a suit for the grant 
of perpetual injunction, passing off, 
rendition of accounts, ete. 


5. Along with the plaint, the plaintiff 
also made an application (I. A. 2048 of 
1977) under O, 39, Rr. 1 and 2 and S. 151 
of the Code of Civil Procedure and pray- 
ed for the grant of temporary injunction 
restraining the defendants from manu- 
facturing, marking and selling the brushes 
— artist and paint — with the mark ‘Anil’, 


6. This application has been resisted 
by the defendants. It is denied that the 
plaintiff had been using the impugned 
trade mark from 1965. It is, however, 
added that the trade mark ‘Anil’ belongs 
to the defendants, who have been openly 
using the same since 1973. The defen- 
dants had also been exporting the brushes 
with the same trade mark, it is also 
stated that on receipt of the orders for 
export, the paint brushes were got manu- 
factured from more than ten manufac- 
turers including the plaintiff and that 
trade mark ‘Anil’ was affixed on all those 
brushes. It is, therefore, stated that 
there has been no infringement of the 
alleged trade mark. In his rejoinder, 
the plaintiff has re-asserted the allega- 
tions made in the application. 


7. Both the parties have produced 
some documents and have also filed aff- 
davits to support their respective asser- 
tions. On the request of the parties the 
persons, who had given their affidavits, 
were summoned for cross-examination. 
They were duly cross-examined. The 
learned counsel for the parties have also 
addressed their arguments for a consi- 
derable time. 
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8. It may be stated in the very outeet 
that the trade mark ‘Anil’ appearing on 
the brushes is not a registered mark. So 
it is the prior user, which would deter- 
mine the rights claimed by the contesting 
parties, 

9. The learned counsel for the plain- 
tiff has submitted: that his client had 
started manufacturing brushes with the 
trade mark ‘Anil’ as back as 10th May, 
1965. In support of this fact he has pro- 
duced carbon copies of his vouchers in- 
dicating the sale of ‘Anil’ brushes right 
from the year 1965 to the date of the 
filing of the suit. It is contended that 
the defendants have not produced any 
documents showing the sale prior to 8th 
April, 1974. It was on this date that the 
defendants wrote to the plaintiff-firm 
M/s. Anil & Co. about the supply of 
sample of Artist Brushes as their Direc- 
tor Shri Avasthi wanted to take them on 
his visit to Europe. Then there is. the 
second letter of 18th April, 1074 (Ex. 
RW2/C) written by the defendants to 
M/s. Anil & Co. placing an order for 3600 
dozen each of artist brushes Nos. 4 and 5. 
It is submitted that the plaintiff is a 
manufacturer, whereas the defendant is 
an exporter. The order was placed with 
the plaintiff for the supply of the brushes 
to USSR and the plaintiff supplied the 
brushes ‘with the trade mark ‘Anil’ to the 
defendants according to the orders placed. 


16. It ts submitted that the plaintiff 
had been supplying the brushes to the 
defendants from the date of their very 
first demand. order. The trouble arose 
when all of a sudden on 21st April, 1977 
the defendants stopped placing further 
orders, It is alleged that when the plain- 
tif made an enquiry into the causes, it 
came to light that the defendants had 


either themselves started manufacturing ` 


the brushes or were getting them manu- 
factured from others and were getting 
the impugned mark ‘Anil’ put thereon. 


11. It is further stated that the plain-- 


tiff had been supplying the brushes most- 
ly to the defendants; so much so, that 
from 18th April, 1974 to 21st April, 1977, 
out of his total sale of Rs. 6,41,374.21, 
the plaintiff had supplied brushes to the 
defendants worth Rs. 4,78,894.10. The 
various supplies: were made to the defen- 
dants after obtaining necessary orders 
from them. 


12. The learned counsel for the plain- 
tiff has further submitted that the trade 


~ mark ‘Anil’ is associated with the goods ` 


- of the plaintiff and that the plaintiff had 


ALR. 


started using this trade mark ‘Anil’ from 
May, 1965 when the defendants were 
nowhere in the picture. It is the long 


“user on which the plaintiff bases his 


claim, 

13. It is further contended that the 
defendants had been exporting the 
brushes and had not been selling them 
locally. No evidence showing the local 
Bale has so far been produced by them. 

14. It is also pointed out that the 
plaintiff has filed his own affidavit and 
has also subjected himself to cross-exa< 
mination by the other side. On the other 
hand, no Director of the defendant- 
company has filed his affidavit nor any 
one of them has appeared in the Court. 
Only Shri Tara Chand, their Export 
Manager, had filed his affidavit and was 
cross-examined. This fact has also to be 
taken into account while considering the 
question of a discretionary interim relief, 


15. The learned counsel for the defen- 
dants has argued that the plaintiff had 
never. used the trade mark ‘Anil’ and that 
this trade mark was chosen by the de- 
fendants as Anil Kumar Sharma is one 
of the Directors and is also the son of 
the Managing Director. It is not denied 
that the sole proprietor of the firm Anil 
& Co. is Shri Sham Lal. The learned 
counsel for the plaintiff has submitted 
that even the correspondence which had 
passed between the parties shows that the 
plaintiff was being addressed as Anil & 
Co. It is contended that the name ‘Anil’ 
was not unconnected with the plaintiff as 
he started using the trade mark ‘Anil’ to 
indicate the name of his firm. 


16. The learned counsel for the defen= 
dants has placed on record a number of 
documents in support of their case but 
most of them relate to the period after 
18th April, 1974. Out of more than 76 
documents filed by the defendants, only 
photostat copies of bill forms bearing 
numbers 1, 3 and 4, copies of invoices 
Nos.. 30, 32, 33 and letters marked num= 
bers 63 and 64 pertain to the period prior 
fo 18th April, 1974. It is necessary to 
consider these documents to gauge their 
value, 

17. Documents Nos. I and 8 and 4 are 
photostat copies of the bill forms dated 
8th Jan. 1973, 7th April, 1978 and 18th 
June, 1973 respectively. These are the 
bills of the defendant company itself. 
The originals have not been produced, 
At this stage, it is difficult to place any 
reliance on these copies. 

18. Documents bearing numbers 30, 
32 and 33 are invoices showing that paint 
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brushes with the trade mark ‘Anil’ had 
been supplied to M/s. Sojuzpushnina, 
Moscow, USSR. These invoices are dated 
. 12th Jan. 1973, 4th July, 1973 and 1lith 
July, 1973 respectively. Interestingly 


they do not bear any contract number, 


' Lie No. G.R.L No., No. of packages ete. 
although there are specific columns in 
the printed forms. Such information has, 
however, been recorded in several other 
similar invoices, copies of which have 
been placed on the record. When the 


ro 


goods are exported, copies of the invoices, 


are sent to the Airport „Authorities, Re- 
serve Bank and the other concerned bank. 
If these invoices had really been sent, 
there could have been no difficulty for 
the defendant to obtain the copies from 
any of these authorities as these copies 


are very relevant to show that prior to . 


the supply of the goods by the plaintiff 
to the defendants, the defendants had 
already been exporting brushes with the 
trade mark ‘Anil’. 

` 19. Copies of letters marked 63 and 
64 written of M/s. Super Bristle Brush- 
ware Mfg. Co. Kishan Ganj, Delhi are 
the next documents requiring scrutiny. 


These letters are dated 3rd April, 1973 


and 15th May, 1973 respectively. There 
is a mention of the trade mark ‘Anil’ in 
these letters. Both these are photostat 
copies. The originals have not been got 
produced nor the affidavits of the persons 
to whom these letters had been address- 
ed, have been obtained and filed. 


20. Thus all the above documents are 
not of any consequence at this stage. 
However, at the trial, the defendants 
would have an opportunity to produce 
further evidence to prove the facts stated 
in these documents. | 


21. The learned counsel for the de- 


fendants has next referred to the printed. 


catalogue and other documents in which 
the trade mark ‘Anil’ is mentioned. All 
- these documents relate to the period 
after 18th April, 1974 and are, therefore, 
not helpful. 


22. The plaintiff has also produced 
telegram Ex. RW2/B° dated 2nd April, 
1974. In this telegram brushes with the 
trade mark ‘AMN’ had been ordered by 
the company at Moscow. On its basis 
letter dated 18th April, 1974 (Ex. RW2/C) 
was sent by the defendants to M/s. Anil 
& Co. and the mark mentioned was 
‘AMN’ and not ‘Anil’. It has been stated 
by the plaintiff that after the receipt of 
the said order he -had approached the 


defendants stating that brushes with the 
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trade mark ‘Anil’ and not ‘AMN’ could’ 
be supplied by him. Consequently the. 
order was changed for the supply of 
‘Anil’ brushes. This shows that the trade 
mark of the plaintiff was ‘Anil’ and that 
the-mark ‘AMN’ was connected with the 
defendants. 


23. It is pertinent to observe that the 


affidavits of Abdul ‘Mateen and Satish 


Bhagat, filed’ to support the case of the 
defendants, contain identical facts in the 
same words. They had been drafted by 
Shri Bahl and were obtained from these 
persons. The learned counsel for the 
plaintiff has contended that no value be 
attached to such prepared affidavits. 


24, The learned counsel for the defen- 
dants has further pointed out that the. 
label, design or lobo of the trade mark 
hás not been produced by the plaintiff 
nor any advertisement in this regard has 
been got published by him. In this con- 
nection it is submitted by Shri Anoop 
Singh that the plaintiff is not an establi- 
shed concern like the defendants but is 
only a manufacturer, who does work him- 
self and also by employing 3/4 persons. 
On the other hand, the defendant com- 
pany is a big exporting house and that 
the plaintiff could ‘not, therefore, be ex- 
pected to advertise his goods as could be 
done by the defendants. It is submitted 
that only prior user has to be seen in 
this case and that there is ample evidence 
to prove such user by the plaintiff. 


25. Apart from the affidavits and oral 


. evidence, the plaintiff has produced copies 


of his vouchers right from 1965 to the 
date when the defendants stopped placing 


- orders in April, 1977. On the other hand, 


the defendants have not so far produced 
any cogent evidence to show the actual 
user of the trade mark ‘Anil’ prior to 
18th April, 1974 i.e. prior to the date 
when the orders were placed with the 


' plaintiff. 


26. The learned counsel for the defen- 
dants has cited a number of authorities, 
which on scrutiny, show that they are 
of no assistance to the defendants. Corn 
Products Refining Co. v. Shangrila Food 
Products Ltd., AIR 1960 SC 142 relates 
to a registered trade mark. In the pre- 
sent case, the mark ‘Anil’ has not been 
registered in the name of either party 
and, therefore, only the prior user is the 
criterion to determine the rights.: In 
Nestle’s Products Ltd. v. Milkmade Cor- 
poration, AIR 1974 Delhi 40, the goods | 
were ‘entirely different; whereas in the 
present- case it is the same trade mark 
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‘Anil’ on the brushes which is the’ sub- 
ject matter of dispute. 


27. The other cases cited, ‘have also no 
application as only the prior user of the 
mark ‘Anil’ has to be seen in the absence 
of registration of the trade mark. i 


28. It'has been argued by the learned 
counsel for the defendants that his clients 
be allowed to use the trade mark ‘Anil’ 


and that they would maintain accounts .. 


which would safeguard the interest of 
the plaintiff in case he ultimately suc- 
ceeds. It is accordingly submitted that 
prayer for interim injunction be declin- 
. ed and the defendants may be ordered 
to keep and furnish the accounts, In this 
connection, the learned counsel for the 
plaintiff has submitted that his client is 
a manufacturer and that the sale of goods 


is his only source of Income. In case the — 


interim injunction is not granted against 
the defendants, by the time the suit is 
finally decided, he would practically 
starve, To reinforce his contention, the 
learned counsel has relied on M/s. Na- 
tional Carbon Co. (India) Ltd. v. Raj 
Kumar, AIR 1954 All 218. In particular 
the observations of Garth, C, J. in — 
Ralli v. Fleming, (1877-78) ILR 3 Cal 417 
at page 427 recited therein have been 
stressed. They are: 


‘In this particular case, I do not think 
that their keeping an account of sales 
would be a sufficient protection to the 
plaintiffs, because if the defendants were 
allowed to use these marks in the mar- 
ket for several months in order to sell 
their cloth, they would become as well 
known in the market as importers and 
sellers of the. cloth as the plaintiffs: and 
so the very mischief which the injunc- 
tion is intended to guard against would 
have been effected.” 

On the strength of this authority, it is 
argued by Shri Anoop Singh that the 


plaintiff is a poor person and that he- 


_ would be out. of the market if the defen- 

dants are given free hand to use the mark 
‘Anil’ as they have ample resources. at 
their disposal to completely ruin his 
client. There seems substance in the 
contention of the learned counsel, more 
so, when a prima facie case has been 
made out with regard to the PRADET 
trade mark. 


29. The plaintiff is REE EE who 


exclusively lives on the income of the 
goods ‘he produces. I think it will be 
_Iquite harsh if the defendants are not res- 
trained from using the impugned: trade 
mark, which the plaintiff is stated to be 
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of accordingly. 
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using since 1965. Thus balance of con-| 
venience too stands in favour of the 
plaintiff. 

30. For the reasons stated above, I . 
hold that the plaintiff has succeeded in 
making out a case for the grant of inte- 
rim injunction. I accordingly confirm the 
éx parte injunction granted in favour of 
the plaintiff and against the defendants 
on ist July, 1977. 


31. I. A. No. 2048 of 1977 is disposed 
Application allowed. 
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PRITAM SINGH SAFEER, JJ. 


In the matter of Dr. Man Singh and 
others, Appellants. 


Letters Patent Appeal No. 52 of 1974, 
D/- 10-3-1978.* 


Charitable and Religious Trusts Act 
(14 of 1920); Ss. 7, 12 —— Public Charitable 
Trust — Appeal against advice given by 
Court in petition under S. 7 — Not main- 
tainable as barred by S. 13. 


It is primarily the duty of the trustees 
to administer the Trust in accordance 
with the purpose of the Trust. If they 
feel any difficulty, they approach the 
Court for advice or opinion or direction 
in order to safeguard their position. The 
court in such a case is acting in an advi- 
sory capacity. No appeal would lie 
against an advice.. Appeals lie against 
pronouncement of law and fact and not 
against opinion or advice. Where the 
petition was treated as one under S: 7 
of the Charitable and Religious Trusts 
Act which is a special statute the provi- 
sions of that statute alone would govern 


‘the proceedings. S. 12 thereof specifically 


bars an appeal against an opinion given 
under S. 7. Therefore no Letters Patent | 
could be invoked to urge a right to file 
an appeal against the advice given, 
(1909) ILR 33 Bom 429 Rel on. 
(Paras 7, 9) 
Anno: AIR Manual (8rd Edn.), Chas 
ritable and Religious Trusts Act, S. 4%, 
N. 1; S. 12; N, 1 


Cases Referred: Chronological Paras 
(1909) ILR 33 Bom 429 T 
Anoop Singh, for Appellants. 


*(Against judgment of T. P. S. Chawla 
J. reported in AIR 1974 Delhi 228.) - 
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PRAKASH NARAIN, J.:—- We had 
heard arguments in this appeal and had 
also heard the learned counsel for the 
appellants and two trustees of Shri Mool- 
chand Kharaitiram Hospital Trust in 
C. M. 153 of 1978 and. reserved judgment. 
As we proceeded to judgment we noticed 
that no appeal was competent. We were, 
therefore, prima facie, of the view that 
we would have no jurisdiction to give 
any opinion, advice or direction by either 
agreeing with or reversing or modifying 
the judgment of the learned single Judge. 
Accordingly, we directed that the mattter 
be listed for being mentioned. It was so 
listed on March 3, 1978. We pointed: out 
to counsel that our research showed that 
no appeal lay against the order of: the 
learned single Judge. Learned counsel 
took time to study the matter and ad- 
dress us. 


2. Today we have heard Mr. Anoop 
Singh, learned counsel for the appellants. 


He submits that the appeal is maintain- 


‘able, 


3. The appellants had fled a petition 
under Ss. 34 and 37 of the Indian Trusts 
_ Act, 1882, praying that they as trustees 
of the will of one Tara Chand Saraf be 
permitted to sell the immoveable proper- 
ties of the trust at Amritsar and direc- 
tions be given that the trust property may 
be administered by spending the entire 
trust fund in the manner resolved by the 
trustees in their meeting held on Nov. 17, 
1972. This resolution was to the effect 
that the immoveable properties belonging 
to the trust be sold and the entire amount 
at the disposal of the trust be spent for 
a useful purpose and the trust be there- 
after wound up. The useful purpose, 
according to the petition filed was that 
the trust funds be utilised for building 
of a marriage hall and a house on the 
land ‘allotted to Akali Baba Phoola Singh 
Educational roy Pusa Road, New 
Delhi. r 


4. The learned single Judge was of 
the view that no petition under the Trusts 


Act was maintainable inasmuch as the. 


will of the testator disclosed that thè trust 
constituted by him was of a public na- 
ture. The Trusts Act only defined and 
amended the law relating to private trusts 
and trustees. Our learned brother was, 
however, not prepared to throw out the 
petition on that technical ground and so, 
treated the petition filed by the appel- 
lants as one under S. 7 of the Charitable 
and Religious Trusts Act, 1920. After 
giving his opinion on the matter in issue 
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our learned brother declined to give the 
permission as sought. He, however, 
observed that keeping in view the wishes 
of the testator and the purposes of the 
Trust, as constituted, a full-fledged hos- 
pital in the context of today could not 
be either constructed or maintained in 
the limited funds available with the 
trustees. So, pursuant to the principle 
of cy pres the trustees must then do that 
which is as near as possible to the inten- 
tion of the testator and that the obvious 
solution may be for the trustees to 


‘arrange with an existing hospital in Delhi 


for setting up a ward or unit reserved 
for the treatment of women. Aggrieved 


‘against this judgment the appellants had 


filed the present appeal. The question 
that came up before us, as we have said, 
was whether an appeal lay. 


5. S. 7 (1) of the Charitable and Rell- 
gious Trusts Act, 1920, authorises the 
trustees of a trust created or existing for 
public purpose of a charitable or religious 
nature to apply to the court for its 
opinion, advice or direction on any ques- 
tion affecting the management or admin- 
istration of the trust property and the 
its opinion, 
advice or direction. Sec. 34 of the Indian 
Trusts Act gives a similar right to any ` 
trustee of a private trust to apply to the 


‘court for its opinion, advice or direction 


on any present questions respecting the 
management or administration of the 
trust property other than questions of 
detail, difficulty or importance, not pro- 
per in the opinion of the Court for sum- 
mary disposal. The court is then re- 
quired to give its opinion, advice or direc- 
tion. 

6. Now if the petition is treated as 
one under S. 7 of the Charitable and Re- 
ligious Trusts Act, 1920 no appeal lies 
from any order passed or against any 
opinion or advice or direction given by 
virtue of S. 12 of the said Act. The 
judgment of the learned single Judge is 
thus not appealable. 

7T. If the petition is treated as one 
under S, 34 and S. 37 of the Trusts Act, 
once again, no appeal lies. (See Trimbak 


. Mahadey Tilak v. Narayan Hari Lele 


(1909) ILR 33 Bom 429). The reason for 
appeals not being competent in either 
case is obvious. It is primarily the duty. 
of the trustees to administer the Trust in 
accordance with the purpose of the trust. 
If they feel any difficulty, they approach 
the court for advice or opinion or direc- 
tion in order to safeguard their position. 
The court in such a case is acting in an 
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advisory capacity. No appeal would le 
against an advice. Appeals lie against 
pronouncement of law and fact and not 
against opinion or advice. 


8 Mr. Anoop Singh submitted that if 
the petition was treated by the learned 
single Judge as one under S. 7 of the 
Charitable and Religious Trusts Act it 
was incumbent upon the court to see that 
there was compliance with sub-secs, (2) 
and (3) of S. 7. That, it is submitted, 
© had not been done and so, the impugned 
judgment is illegal or at least passed with 
material irregularity and, was therefore, 
appealable. In our opinion, the conten- 


tion has no force. Without commenting. 


upon whether sub-secs. (2) and (3) of S. 7 
were complied with or not, we would 
only say that the appellate court would 
be competent to dilate on this aspect only 
if an appeal was competent. That not 
being so, we cannot make any observa- 
tions in this behalf.. 


9. It was next urged that the appeal 
would be competent under the Letters 
Patent of the Lahore High Court, as 
applicable to the High Court of Punjab 


and in turn made applicable to the High . 


Court of Delhi. Here again, in our 
_ jopinion, the submission is without force. 
-{If a petition is filed under a special sta- 


tute then the provisions of that statute 


alone would govern the proceedings. It 
.}will not be possible to invoke the Letters 
Patent to urge a right to file an appeal 
As we have noticed, Sec. 12 of the Cha- 
ritable and Religious Trusts Act specifi- 
cally bars an appeal. It has been held 
that no appeal lies against an opinion 
given under S, 34 of the Trusts Act. 
Therefore, to invoke the -assistance of 
Letters Patent is futile. | 


10. Learned counsel for the appellants 
then submitted that he should be given 
leave to withdraw the appeal as well as 
the petition filed in this court which has’ 
been disposed of by a learned single 
Judge. He submitted that if the appeal 
is dismissed, the interest of the trust 
may be jeopardised, We appreciate 
learned counsel’s anxiety to safeguard 
the interest of the trust. However, we 
find ourselves incapable to grant him 
leave to withdraw the appeal and the 
petition as, in our view, the appellate 
court can pass such an order only if it 
can entertain the appeal. We have 
already held that the appeal is not main- 
tainable. 


11. We, therefore, dismiss the appeal. 
In the interest of the trust and in view of 


S. Fauja Singh v. Kuldip Singh 


A.L R. 


the observations of the learned single 
Judge we are, however, of the opinion . 
that the appellants will be at liberty to 
take such other or further steps as may’ 
be available to them in law, including 
the moving of an application under S. 7 
of the Charitable and Religious Trusts 
Act, 1920. 


13. The original will produced by Mr, 
Anoop Singh on Feb. 28, 1978 has been 
returned to him by handing over the 
same in court. 

Appeal dismissed, 
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. S. Fauja Singh, Plaintiff v. Kuldip 
Singh and others, Defendants. 
- Suit No. 422 of 1969, D/- 23-5-1978. 

(A) Court-fees Act (7 of 1870), S. 7 . 
(iv) (b) and Sch, I, Art. 17 — Suit for 
‘partition and rendition of accounts —. 
Valuation for purposes of court-fee — 
Plaintiff found in possession of part of 
suit property — Held he was not enjoin- 
ed to pay ad valorem court-fee, (Para 21) - 

Anno: AIR Manual (8rd Edn.) Court- 
fees Act, S. 7 (iv) b) N. 5.> 
' (B) Evidence Act (1 of 1872), Ss. 101, — 
104 — Suit for partition and rendition of 
accounts— Defendant alleging. that plain- 
tiff is only a benamidar of one-half 
share in suit property — Onus heavily 
lies on defendant to prove that she is 
real owner. AIR 1974 SC 171, Foll. 
: (Para 24) 

Anno: AIR Manual (3rd Edn.) Evi, Act, 
ss, 101-104 N. 32. 


(C) Insurance Act (4 of 1938), S. 39 (6) 
— Scope and applicability — AIR 1970 
Cal 513, Dissented from, 

The nominee is not merely a trustee 
or collector of the insurance policy 
amount but is the real person entitled to 
the same. AIR 1970 Cal 513, Dissented 
from, (Para 47) 


The mere fact that the nominee has 
authorised the widow of the deceased to 
collect the amount of insurance policy 
from the Insurance Company does not 
take away his right in the money. He is 
the sole person entitled to this amount. 

(Para 48) 

Anno: AIR Manual (3rd Edn.) Ins, Act, 
S. 39 N. 1, 
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Cases Referred; Chronological Paras — 
AIR 1974 SC 171 24 
AIR 1970 Cal 513 ` 49 
AIR 1962 All 355 48 
AIR 1922 Lah 145 4G 


L. R. Gupta, for Plaintiff; S. L. Bhatia 


with C. L, Itorora, for Defendants. 

ORDER:— The plaintiff has alleged 
that he and Kuldip Singh (defendant No, 
1) jointly owned plot of land (R-6) in 
Green Park, New Delhi, which was pur- 
chased from Urban Improvement Hous< 
ing & Construction Company Private 
Limited on or about 10th March, 1959. 
The plot measured 215 sq. yards. A sala 
deed in respect thereof was duly exe~ 
cuted in their favour, ' 

2, After the purchase of the plot or 
land, the plaintiff and defendant No, I 
decided to build a house thereon. A plan 
of the building was accordingly sent te 
the Municipal Authorities, It was duly 
sanctioned. 

3. It is further added that the plain- 


tiff and defendant No, 1 constructed a 


house on the said plot. The expenditure 
on the construction was also borne in 
equal shares as each one had one-half 
share, It is further added that the build- 
ing was practically completed in July, 
1985 and a completion certificate was 
also obtained from the Municipal Com- 
mittee, Delhi in this behalf, 

4. It is further alleged that the plain= 
tiff and defendant No. 1, who. are tha 
.co-owners of the building in question, 
rented out the first floor of the house to 
the Military Estate Officer, Delhi Cantt, 
with effect from ist November, 1965 at 
Rs, 350 per month. This rented portion 
was, however, allotted by the Military 
Estate Officer to Major Jaswant Singh, 
defendant No. 2, who is the father of 
Kuldip Singh defendant No, 1, At that 
time Major Jaswant Singh was serving 
in the Army and was posted at Delhi. 
The said portion was thus occupied by 
Major Jaswant Singh on the basis of the 
allotment order. He 
session in this capacity till about August, 
1967. 


5. It is further stated that Kuldip 
Singh, defendant No. 1 had appointed 
his father, Major Jaswant Singh and also 
his cousin Karamjit Singh, defendant 
No. 3, as his attorneys, representatives 
and agents, to act for and on his behalf 
and to manage the affairs of the afore- 
said building. Rents were collected from 
the tenants and were deposited in tha 
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‘attorney and representative 
Singh. Karamjit Singh was also allowed 


. had been leased out by 


continued the pos. 
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Bank where a joint account had been 


-opened by the plaintiff and Karamjit 


Singh. defendant No, 3, while acting as 
of Kuldip 


to operate the said account jointly and 
severally, 


6. It'is further averred that without 
the knowledge and consent of the plain- 
tiff, Karamjit Singh, defendant No. 3, 
under the instructions and at the in- 
stance of Kuldip Singh, defendant No. 1, 
withdrew the entire amount of the rent 
which had been deposited in the Bank. 
After withdrawal he appropriated the 
whole money according to the instruc- 
tions of Kuldip Singh and without the 
knowledge and consent of the plaintiff. 


Defendants Nos, 1 and 3 also never in- > 


formed the plaintiff about the with- 


drawals. ; 

7. It is further added that apart from 
the first floor, two shops on the ground 
floor, were also let-out by Karamjit 
Singh, defendant No. 3, under the in-. 
structions of Kuldip Singh, defendant 
No. 1, and that.from January, 1966 Ka- 
ramjit Singh, defendant No. 3, had alone 
been receiving or realising the rents of 
the said shops from the tenants viz. M/s. 
Garcha Automobile Engineers and others. 
The rent of each shop was Rs, 500 per 
month and the same was realised by 
defendant No. 3. 


8. Another portion of the house which 
was rented out was the Barsati on the 
top floor. It is stated that the Barsati 
Kuldip Singh, 
defendant No. 1 through his attorneys 
Major Jaswant Singh and Karamjit 
Singh, defendants 2 and 3, with effect 
from 1-9-1966 at Rs. 120 per mensem. 


9. It is also alleged that the said Bar- 
gati was vacated by the first tenant and 
was let-out to another on 1-10-1987 at 
about Rs. 150 per mensem. The second 
bei continued in occupation till 19-3- 


10. It is further added that Kuldip 
Singh, defendant No. 1, in collusion and 
conspiracy with defendants Nos, 2 and 
3, had, in order to cause unlawful loss 
to the plaintiff and to have unlawful 
gain to himself, withdrawn all the 
amounts of rents collected and. deposited 
in the Bank. It is also stated that he has 
also been receiving the rents from the 
various tenants directly and that he has 
appropriated all those amounts. to his 


own use and has failed to render any 
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account to the plaintiff. Defendant No, 1 


had thus failed to.pay the share of the - 


plaintiff in respect of the aforesaid ren- 
tal income, : 


11, The plaintiff has also stated that 
the house is assessed to house tax and 
that he had been paying his share of the 
house tax to-the Municipal authorities 
and that the entire rent had -been re- 
tained and appropriated by the defen- 
dants. 


12. It is accordingly submitted that 
the plaintiff is entitled to the rendition 
of accounts of the various collections 
made and appropriated by the . defen- 
dants, 


13. The plaintiff has further stated 
. that Kuldip Singh, defendant No. 1, 
through his attorneys and representa- 
tives ie. defendants 2 and 3, has acted 
wrongly, illegally, and fraudulently and, 
therefore, he {plaintiff) was not interest- 
ed in keeping the property joint. He has 
further added that in spite of repeated 
requests, the defendants have not parti- 
tioned the property and given his share 
to him nor they have rendered the ac- 
count of the income and expenditure. 
The plaintiff, therefore, seeks a decree 
for the partition of the property and also 
for the rendition of the accounts. A 
prayer for the appointment of Receiver 
has also been made, 

14. Defendants Nos, 1 to 3 filed their 


joint written statement and alleged that 
the plaintiff was not in possession of any 


part of the property and, therefore, ad _ 


valorem court-fee was payable on his 
one-half share of the value of the suit 
property. Pleas regarding misjoinder 
and cause of action have also been 
taken, It has-been contended that Amar- 
jit Kaur alias Harpreet Kaur, widow of 
Tarlok Singh Mann was a necessary 
party as she owned one-half share. It 
was further stated that the plaintiff had 
no share in the plot R-6, Green Park, 
New Delhi nor the construction had been 
made by him, It is also averred that 
Major Jaswant Singh wanted to pur- 
chase the plot in question for his son 
and daughter but the plaintiff insisted 
that half of the share in the plot should 
either be in the name of his son TS. 
Mann or in his own name and not in the 
name of Amarjit Kaur as purchasing the 
property in the name of the female 
would cause great insult to him and his 
family. It is stated that to satisfy the 


whim of the plaintiff, half of the share 


A.L R. 


in plot No, R-6, Green Park was shown 
in the plaintiffs name. He was to be a 
sheer benamidar for Amarjit © Kaur, 
daughter of Major Jaswant Singh, It is 
further alleged that the whole material 
for the construction of the building was 
purchased by Amarjit Kaur and Kuldip 
Singh, defendants and that the entire 
investment had also been made by them, 
whereas nothing had been spent by the- 
plaintiff With these submissions it was 
stated that the suit be dismissed, . 

15. In his replication, the’ plaintiff 
re-asserted his averments and denied 
that Amarjit Kaur was the real owner 
and that he was only a benamidar, 


16. The plaint was later amended on 
the application of Amarjit Kaur alias 
Harpreet Kaur and she was impleaded 
as defendant No, 4. She filed her written 
statement and alleged that she was the 
real owner of one-half share in the plot ~ 
and the building standing thereon as she 
had spent the whole amount herself, 
whereas the a was only a be- 
namidar, 


17. From the sicsaings of the parties, 
the following issues were framed:— 

1. Whether the plaintiff is in posses- -` 
sion of any portion of the property in 
suit and the suit is properly valued for 
the purpose of court-fee and jurisdiction? 

2. Whether the suit is bad for multi- 
fariousness? 

3. Whether the plaintiff is only bena- 
midar of the property in suit to the ex- 
tent of one-half share? i 

4, If issue No, 3 is proved, whether 
Smt. Amarjeet Kaur defendant No. 4 is 
the real owner of the property in suit 
to the extent of one-half share along 
with the defendant No. 1 and whether 
she is in possession of.any part of the 
property in suit? 

D. Whether the plaintiff is entitled to 
a decree for rendition of accounts? If so, 
for what period and against whom? 

6. What directions, if any, should be 


issued to the local Commissioner in the 


matter of the rendition of accounts? 


7. Whether the plaintiff had authoris- 
ed defendant No, 3 to re-imburse the 
rental income withdrawn from the bank 
or received otherwise to defendant No, 1 
and defendant No. 4? 

8. Relief, 

Both the parties have produced oral as 
well as documentary ‘evidence in sup- 


port of their respective assertions, The 
same will be discussed presently, 
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Issue No, 1. 

18. The valuation for the purposes of 
court fee and jurisdiction is to depend 
on the question whether the plaintiff is’ 
in possession of any portion of the pro- 
perty in dispute. The plaintiff has stated 
that he has been in possession of a por- 
tion of this property much before the 
filing of the suit, This fact has been 
denied in the written statements. 


19. To prove his possession, the plain- 
tiff has examined Balwant Singh, P.W. 1, 
Karmainder Singh, P.W. 2, Harihar Par- 
shad, P.W, 3, Ram Phal Singh, P.W. 4, 
Gurdial Singh, P.W. 5, H. C. Bhoop 
Singh, P.W. 6, and has himself appeared 
as P.W. 7 Balwant Singh, P.W. 1 is a 
neighbour of the plaintiff, who lives at a 
distance of about 300 yards. He has stat- 
ed that the plaintiff lives in a part of 
the house in dispute. Karminder Singh 
is also a neighbour and lives in R-11, 
Green Park, He has stated that the plain- 
tiff resides in House No. R-6; Ex, PW3/1 
is the Directory of the Residents pub- 
' shed in 1970, It has been proved by 
Harihar Prasad, P.W. 3, The name of the 
plaintiff appears in this directory against 
House: No. R-6. ; 

20. Ram Phal, P.W. 4, is a clerk in 
the Municipal Corporation, Delhi, On 
the basis of the assessment register of 
1965, he has stated that Captain Fauja 
Singh and Kuldip Singh were shown in 
self occupation of R-6, Green Park. Gur- 
dial Singh, P.W. 5, was a tenant in 1967, 
He has stated that he had taken the 
house on rent from the plaintiff and 
Major Jaswant Singh and had returned 
the possession to them on vacation, H. C. 
Bhoop Singh, P.W. 6, has proved a com- 
plaint made by Major Jaswant Singh, 
in the police station, A copy thereof is 
Ex. PW6/1. It was stated by Jaswant 
Singh in the complaint that Captain 
Fauja Singh was in possession of a room 
in the Barsati: from 28-2-1969, This fact 
was even admitted by Kuldip Singh 
Garcha (defendant No, 1), who has ap- 
peared as D.W. 15. The possession of the 
plaintiff in the Barsati, at the time of 
filing the suit in October, 1969, is also 
admitted by Major Jaswant Singh in ‘his 
statement made as D.W, 17, The defen- 
dants have not produced any evidence 
to show that the plaintiff is not in pos- 
session of a part of the property in ques- 
tion. In fact they have admitted his pos- 
session in their statements. 


21. From the above evidence, it' is 
Pat proved that the plaintiff is in 
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possession of a part of the property in 
dispute. The plaintiff has, therefore, 
rightly valued the suit for the purposes 
of court-fee in accordance with S. 7 (4) 
(b) read with Art, 17 of Schedule I of 
the Court-fees. Art. He is not enjoined 
to pay ad valorem court-fee. Issue No. 1 
is, therefore, decided in favour of the 
plaintiff and against the defendants, 
Issue No, 2. 

22. The learned counsel for the de 
fendants has not pressed this issue re- 
garding multifariousness of the suit. 
Nor there is. any substance in the alle- 
gation. This issue is, therefore, decided 
against the defendants, 

Issues 3 and 4. 

23, Both these issues are interming- 
led. They will, therefore, be discussed 
together. The allegation of the defen- 
dants is that the plaintiff is only a be- 
namidar of one-half share in the pro- 
perty in dispute and that the real owner 
is Smt. Amarjit Kaur, defendant No, 4. 
Whether or not the plaintiff is a benami- 


. dar is the most vital question requiring 


determination in this suit. l 

24. The onus, therefore, heavily lies 
on Amarjit Kaur defendant to prove that 
she is the real owner of one-half share 
in the house in dispute, whereas the 
plaintiff is only a benamidar. The law on 
the point- has been very lucidly laid 
down in Jaydayal Poddar v, Mst. Bibi 
Hazra, AIR 1974 SC 171. The relevant 
portion is reproduced below (at p, 172): 

“It is well settled that the burden of 
proving that a particular sale is benami 
and the apparent purchaser is not the 
real-owner, always rests on the person 
asserting it to be so. This burden has to 
be strictly discharged by adducing legal 
evidence of a definite character which 
would either directly prove the fact of ` 
Benami or establish ‘circumstances wn- 
erringly and reasonably raising an . in- 
ference of that fact. The essence of a 
benami is the intention of the party or 
parties concerned; and not unoften such 
intention is shrouded in a thick veil 
which cannot be easily pierced through. 
But such difficulties do not relieve the 

person asserting the transaction to be 
Da E S or ie a onus 
that rests on him, nor justify the accept- 
ance of mere conjecture or surmises, 
as a substitute for proof, 

Though the question, whether a par- 
ticular sale is Benami or not, is largely 
one of fact, and for determining this 
question, no absolute formulae or acid 
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test, uniformally applicable in all situa- 
tions, can be laid down, yet in weighing 
the probabilities and for gathering the 
relevant indicia, the courts are usually 
guided by these circumstances; (1) the 
source from which the purchase money 
came, (2) the nature and possession . of 
the property, after the purchase, (3) mo- 
tive, if any, for giving the transaction 
a benami colour, (4) the position of the 
parties and the relationship, if any, be- 
tween the claimant and the alleged be- 
namidar, (5) the custody of the title- 
deeds after the sale and (6) the conduct 
ef the parties concerned in dealing 
with the property after the sale. 

The above indicia are not exhaustive 
and their efficacy varies according to the 
facts of each case. Nevertheless No, 1, 
viz. the source whence the purchase 
money came, is by far the most import- 
ant test for determining whether the 
sale standing in the name of one person, 
is in reality for the benefit of another.” 
Keeping the above principles in view, 
the evidence of the parties will be pre- 
sently gauged, 


25. First of all I will consider the 
evidence about the purchase of the plot 
(R-6) on which the house has been 
built. To begin with Shri T, S. Mann 
son of the plaintiff had booked plot No. 
W-14 and also plot No. R-6 or R-7 with 
promoter ie. Urban Improvement & 
Construction Company Limited, Ex. D-46 
is a provisional receipt dated 7-8-56 for 
Rs, 10 issued by the Company in favour 
of Tirlok Singh Mann towards the book- 
ing of plot: No, 14-W, Green Park; 
whereas Ex. D-48 is the provisional re- 
ceipt for Rs. 15 issued by the same 
Company in the name of Tirlok Singh 


. Mann about the booking of plot No. 6 or. 


7-R, Green Park, New Delhi, 

26. For Plot No. 14-W a sum of Rù- 
pees 2,755 was paid by Tirlok Singh 
Mann on 8-8-56 towards the entire sale 
price (see receipt Ex. D-47). In Ex. D-47 
there is also a mention of the provisional 
receipt issued earlier, For the same plot 
ie. 14W, another sum of Rs. 117.8 Annas 
was paid by T. S. Mann on. 8-8-56 to- 
wards the registration charges (c. f. Ex. 
D-50), Thus Tirlok Singh Mann had ab- 
solute interest in plot No, W-14. 

27. Now regarding plot No. R-6. Re- 
ceipt Ex. D-49 issued on 16-8-56 shows 
that a sum of Rs. 1,548 had been päid 
by Captain Ajaib Singh and Captain Jas- 
want Singh towards the price of this 
plot. The area mentioned in this receipt 
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is 344 sq. yards. It may be stated that 
originally this plot was registered by 
Tirlok Singh Mann but .this receipt 
shows that the payment of the price was 
made by Captain Ajaib Singh and Cap- 
tain Jaswant Singh to the Urban Im- 
provement & Construction Company 
Private Ltd, Another sum of Rs, 2064 


was paid by Captain Ajaib Singh and 
Captain Jaswant Singh on 24-9-56 to- 
wards the price of the same plot (Ex. 


D-2), Yet one more instalment of Ru- 
pees 2,064 was paid by the same persons, 
namely, Captain Ajaib Singh and Captain 
Jaswant Singh on 8-11-56 and receipt 
Ex. D-3 was issued in their favour. 

28. Later the area of plot No, R-6 
was reduced from 344 to 215 sq. yards. 
Captain Ajaib Singh then decided to 
withdraw and transfer his share to Cap- 
tain Fauja Singh plaintiff. This was to 
be with the consent of the other co- 
sharer ie, Major (then Captain) Jaswant 
Singh. To compensate Major Jaswant 
Singh. T. S. Mann son of the plaintiff 
agreed to induct Jaswant Singh in plot 
No. W-14 by transferring his one-half 
share in favour of Jaswant Singh, This 
would be evident from the following 
documentary evidence, 


29. Ex. P-15 is a letter sent by Cap~ 
tain Fauja Singh to the Secretary, Urban 
Improvement and Construction Co. Ltd., 
on 13th January, 1957, It also bore. an 


- endorsement made by Captain Jaswant 


Singh, It seems very relevant to repro- 
duce this letter:— 
“The Secretary, 

Urban Improvement Housing 
and Construction Co. Ltd. 
Subject:— Plot No. R-6 in Green Park. 
With ref, to letter dated 10th Jan. 1957 
addressed to you by Capt. Ajaib Singh, 
I hereby undertake to purchase the 
share of Capt. Ajaib Singh in plot No. 
R-6 and accept Capt. Jaswant Singh 
as my partner, I hereby pay my share 
of the plot paid by Capt. Ajaib Singh. 
Capt, Jaswant Singh is willing to take 
me as my partner, oe 
Sd/- Fauja Singh 
C/o. Sardar T. S. Mann 
C, A. Section _ 
L. Block CPWD . 

NEW DELHL 
above proposal. _ 
Sd/- Jaswant Singh 

No, 3 Wireless- 
Experimental Company 
Barrackpore 
W. Bengal.” 


Dated: 13th Jan, 57 
I concur with the 


D/- 13th Jan. 57, 
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30. Ex. P-16 is another letter, which 
shows that .Captain Jaswant Singh had 
transferred his own share to his .son 
Kuldip Singh with the concurrence of 
the Company, This letter was also con- 
firmed by Captain Fauja Singh, plain- 
tiff, indicating that he had no objection 
to the transfer and taking Kuldip Singh 
as a partner, 


31. The transfer of the share in hae 


eur of Captain Fauja Singh is amply ex- 
plained -by the fact that T. S. Mann, son 
of Captain Fauja Singh was the sole- 
owner of plot No. W-14 and he had in- 
ducted Captain Jaswant Singh in ` that 
plot as joint owner on the condition that 
his father Captain Fauja Singh would be 
inducted in plot No. R-6, A letter to 
that effect was written by T. S. Mann to 
the Secretary, Urban Housing and Con- 
struction Company Limited. on 13th 
January, 1957. It has been exhibited as 
P-17 and reads as under:—— 
l “T, S. Mann 
C. A. Section 
L. Block. 
CPWD New Delhi. 
D/- 13th Jan, 57. 
To . 
The Secretary, 
Urban Housing and 
Construction Co. Ltd. 
New Delhi.. 


Subject:— Registration plot No. Ww-14. 
Dear Sir, 

This is to request you to register the 
abovementioned plot on the joint names 
of Capt. Jaswant Singh s/o S. Ram Singh 
(No. 3 Wireless Experimental Company, 
Barrackpore) and myself instead of my- 
self alone. 


My reason for the same is that my 
father Capt, Fauja Singh is getting R~6 
registered jointly with him.and we are 
adjusting the amount of payment for 
both plots Le. W-14 and R-6 mutually. 


Yours faithfully 
Sd/-~ 


32. From the narration of the above 
facts it is evident that Jaswant Singh or 
Ajaib Singh had never come to book any 
of the plots and that it was T. 5. Mann 
only who had booked -.them. In his state- 
ment Captain Ajaib Singh deposed that 
he does not know anything about plot 
No. W-14, From the above correspon- 
‘dence it is also evident that it is factually 
wrong that plot R-6 ‘had been registered 
in the solé name of Major Jaswant Singh, 
Statement of Smt. Amarjit -Kaur defen- 
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dant in this behalf is a deliberate lie. At 
the time of the booking or purchasing 
the plot, Amarjit Kaur was not even 
married, The assertion of the defendants 
that Captain, Fauja Singh did not want 
the plot to be purchased in the name of 
Amarjit Kaur is not correct. It is a- fan- 
tastic. story that the plaintiff was dead 
against the induction of a female as a 
partner- in the plot, She had not ‘been 
married at that time, If Major Jaswant 
Singh could transfer his share in the 
plot in the name of his son, there was 
no impediment in his way to transfer 
his interest in the name of his daughter. 
No credence can therefore, be given to 
such a fabricated story. 


33. It is thus proved that half share 
in plot No. R-6 had been purchased by 
Captain Fauja Singh, plaintiff and that 
he had also made the payment for the 
same, This fact was duly intimated to 
the Company in writing, which was alsa 
consented to by Major Jaswant Singh. 
Thus the plaintiff had one half share in 
the plot in question. 

34. Before the evidence about the ac 
tual construction of the house is consi- 
dered, I would like to find out the fin- 
ancial position of Major Jaswant Singh, 
defendant No, 2, who is the father of 
Smt. Amarjit Kaur, defendant No, 4. The 
object in -doing so is to see whether he 
was in a position to help his daughter 
as alleged by him. 

35. Both oral as well as documentary 
evidence on the record shows that the 
financial position of Major Jaswant Singh 
was far from satisfactory and he had no 
ability to render any financial assistance 
to her. Jagmal Singh, DW 2, who is the 
cousin of Major Jaswant Singh, has 


‘stated that Jaswant Singh had borrowed 


a sum of Rs, 3000/- from him during 


‘the course of the construction of the 


house. Lt, Col. Avtar Singh Mann, DW 4, 


4s a friend of Major ‘Jaswant Singh. 


He has deposed that he had advanced a 
loan of Rs, 3000/- to Major Jaswant 
Singh . on © four different occasions 
(Rs. 700/- on 28-7-65, Rs, 700/ on 30-7-65, 
Rs, 600/- on 31-7-65 and Rs. 1000/- on 
8-7-67). He has deposed that Major Jas- 
want Singh required this money for the 
construction of the house and for pay~ 
ing his creditors. Dr. N, S. Grewal, DW 9, 
has stated that Major Jaswant. Singh 
had taken a loan of Rs, 999/- from him. 
in 1965 as he needed the money for the 
construction of his house, This witness 


_ is also a friend of Major Jaswant Singh. 
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' Hari Singh, DW 10, has deposed that ha 
had advanced a loan of Rs, 2000/- to Ma- 
jor Jaswant Singh in 1965 as he wanted 
the same for the construction of ths 
house, Patwari Sukhdev Singh, DW 12, 
is the first cousin of Major Jaswant 
Singh. He has stated that in June .or 
July, 1965 Major Jaswant Singh had ask- 
ed him for financial help and that hea 
had advanced a sum of Rs, 2000/- to 
bim.. He has further added that on hia 
inability to repay the loan, he had 
transferred to him a piece of his land 
for the consideration of the loan. 

36. From the above statements of the 
close relatives and friends produced by 
the defendants themselves, it is proved 
that Major Jaswant Singh had secured § 
loan of Rs, 11,000/- from them for the 
construction of the house. Obvously 
Major Jaswant Singh had no. funds of 
his own. l 

37. Ex. P. 25 is a letter which ‘had 
been sent by Major Jaswant Singh de- 
fendant to the plaintiff on 3-12-1966, In 
this letter he had asked the plaintiff to 
pay his share of the Municipal taxes 
amounting to Rs. 807.30P. In this letter 
he categorically stated that he was not 
in a position to make the payment of the 
plaintiff's share. The following portion 
of the letter is very significant as it 
speaks volumes of Major Jaswant Singh’s 
flancial position :— 

“Since I still owe Rs. 12,558/- to 
friends/LIC and Gurdwara fund, I am 
not in a position to pay your share. You 
are, therefore, requested to remit a draft 
of Rs. 807.30P. payable to. Karamfit 
Singh Grewal at State Bank of India, 
Parliament Street, New. Delhi forthwith 
or send by money order.” 


38. The above dismal financial nical 
tion of Major Jaswant Singh disclosed 
on 3rd Dec., 1966 leaves no manner of 
doubt about his helpless condition. The 
learned counsel for the plaintiff has sub- 
mitted that Major Jaswant Singh was 
not in a happy position to help anybody 
else in the construction of the house, so 
much so, he himself was obliged to ap- 
propriate the Gurdwara 
obviously were with him as trust money. 
He must, however, have been forced by 
the circumstances to resort to take such 
an action. In short, Major Jaswant Singh 
was in poor financial condition and was 
not in a position to help his daughter 
Amarjit Kaur. 


39. Next I deal with the construction 


of the house on plot R-6, Green Park. It. 
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is admitted by the parties that the mar- 
riage of T. S, Mann, son of the plaintiff 
was solemnised with Amarjit Kaur, de- 
fendant No. 4, daughter of . Major Jas- 
want Singh, in Oct., 1958. T: S. Mann 
however, died on 10-7-1985. The con- 
struction of the house had actually 
started during the lifetime of T. S. Mann 
i e. in. October/November, 1964. It was, 


however, completed after his death and 


had taken about one year. The first floor 
of the house was given on: rent to the 
Military Estate Officer from October, 
1965, which in turn was allotted to 
Major Jaswant Singh, 


40. The case of the plaintiff is that 
he had spent half of the amount on the 
construction of the house and the other 
half was spent by Kuldip Singh through 
his father Major Jaswant Singh. On the | 
other -hand Amarjit . Kaur, defendant 
No. 4, has alleged that half of the “ex 
penditure on the entire house was in- 
curred by her and not by the plaintiff. 
According to her the name of the plain- 
tiff appears in the records only as a 
benamidar, 


41. The learned counsel for the plain- 
tiff has submitted that after the death 
of T.S. Mann, the only son of his client, 
Amarjit Kaur had re-married and that 
she and her father Major Jaswant Singh 
have contrived to grab the share of the 
plaintiff. T. S. Mann died on 10-7-65 
when most of the construction work had 
been completed. On 30-7-65 Amarjit — 
Kaur defendant wrote letter Ex, P34 to 
the plaintiff and intimated about the de- 
tails of the expenditure incurred on the. 
house, She gave the details as under:— 

“1. Amount spent by the 
plaintiff for the construc~ 


tion of the house, Rs, 12,530/= 
2. Loans taken from vari- 

ous persons amounting to 

Rs. 8800/- were :— 

From Gurdial Singh Rs, 2800/* 

From Karamjit Singh . Rs. 1200/~ 

From Harbail Singh Rs, 1800/- 

From Gurbachan Singh . Rs, 3000/ 


3. The amount which 
had been spent from: the 
savings (obviously meant 
savings made by T. S. Mann _ 
and Amarjit Kaur). ‘ Rs, 3168.10 


The total amount spent by the family of 
the plaintiff was Rs, 24,498.10 P.” 

On the date of the -writing of the letter 
the entire amount spent on the construce 
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tion was mentioned to be Rs, 56,931.64P. 
It was stated that a sum of Rs. 3967.72 
had been spent in excess the co- 
sharer ie, by Kuldip Singh through his 
father, This excess amount had been 
mentioned to be payable to Major Jas 
want Singh. 


42. Major Jaswant Singh has stated 
that he was building the house for his 
son (defendant No,.1) and daughter (de- 
fendant No. 4), If that was so, then his 
daughter would not have written to tha 
plaintiff (her father-in-law) that a sum 
of Rs. 3967.72 P. was payable to Major 
Jaswant Singh. If the plaintiff was not 
financing the construction, Amarjit Kaur 
could have simply informed him that he 
was not entitled to demand any account 
as she was herself meeting the expendi- 
ture from her own resources and was 
being helped by her father. On the othe1 
hand ‘she did not take up this position, 
but categorically stated that a sum of 
Rs, 3967.72 was payable to Major Jaswant 
Singh on account of overspending than 
his share, The story of Major Jaswant, 
Singh that he was building the house 
for his daughter is belied by the evi~ 
dence on record. Gurbachan Singh, PW 11 
is the brother of the plaintiff. He has 
stated that he had advanced a loan of 
Rs. 3000/- to T. S. Mann and the same 
was repaid by the plaintiff, Similar is 
the statement made by Gurdial Singh, 
PW 15. He has deposed that the loan 
amount of Rs, 2800/- was advanced by 
him to the plaintiff through his son T.S. 
Mann and that the same was repaid 
to him by the plaintif. Gurdial Singh 
has contradicted Amarjit Kaur that she 
had repaid the loan, 


43. The plaintiff has given the follow- 
ing details of the expenditure incurred 
by him in the construction of the house. 
This statement appears at page 251 of 
his statement. 


l. Personally spent by 
the plaintiff from time to 


time | Rs, 15830/< 
2. Sent to T. S. Mann 
for the construction of the . 
house Rs. 3168/~ 
-3.. Received from -LIC Rs. 11328/- 
4. Loans raised 
‘From Gurbachan Singh Rs. 3000/~ 
From Gurdial Singh Rs. 2800/~ 
From Karamjit Singh Rs. 1200/- 
Total Rs.  37,326/- 
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In her statement Smt, Amarjit Kaur 
has deposed that she had spent the 
amount from the following sources :— 
1, Received from LIC Rs, 11328/- 
2. On raising loans = Rs. 11,450/- 
Details of the loans are as below:— 
(a) From Karamfjit Singh Rs. 1500/- 
(b) From Harbail Singh Rs, 3000/- 
(c} From Gurbachan Singh Rs. 3000/- 
(d) From Gurdial Singh Rs. 2800/- 
(e) From School Friends Rs. -1150/- 
3, Income from Land Rs. 8500/- 
4. Provident Fund Rs. 1106/- 
§. Gratuity Rs, 226/- 
"6, Savings from Nov., 1984 
to July, 1964, Rs, 3200/- 
Gurbachan Singh and Gurdial Singh 


have stated that they had given the loan 
to the plaintiff through his son T. S. 
Mann and that the plaintiff had repaid 
them Amarjit Kaur is, therefore, clearly 
contradicted by them, 


44. A sum of Rs, 11,328/- was paid 
by Life Insurance Corporation to Amar- 
jit Kaur on the authority letter of Cap- 
tain Fauja Singh, plaintiff, Both of them 
assert their right to receive the same. 
The amount was admittedly spent on 
the construction, Let.us find out who 
was entitled to this amount, 


45. T. S. Mann son of the plaintiff 
and husband of Amarjit Kaur, defen- 
dant No. 4, had a life insurance policy. 
The plaintiff was the nominee in the in- 
surance policy. T. S, Mann died on 10-7- 
65. It has been stated on behalf of the 
plaintiff that the insurance amount of 
Rs, 11,328/ was payable to the plaintiff, 
being a nominee, whereas it is alleged 
on behalf of defendant No. 4 that this 
amount was payable to the widow being 
a legal heir, In this connection it has te 
be seen whether such an amount is pay~ 
able to a nominee or to an heir. > 

46. It may be observed here that Smt. 
Amarjit Kaur, defendant No. 4 is not 
the sole legal heir of her deceased hus- 


- band. The deceased had also left behind 


a daughter and his mother, The estate 
of the deceased had devolved on these 
three legal heirs, It has been argued on 
behalf of the plaintiff that if it is held 
that the nominee of the policy had no 
right, Amarjit Kaur could at the most 


claim 1/3rd share in the estate of the de- 
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ceased and not the entire estate, There 
is no dispute about this legal position. It 
is, however, contended that the plaintiff 
was entitled to the whole insurance 
amount, being a nominee,- In this con- 
nection Shri L. R, Gupta, the learned 
counsel. for the plaintiff, has relied on 
sub-secs, (1) and (6) of S, 39 of the In- 


surance Act, 1938. These provisions are 


in following terms :— 

*(1) The holder of a policy of life in- 
surance on his own life may, when ef- 
fecting the policy or at any time before 


the policy matures for payment, nomi-~ 
nate the person or persons to whom the 


money secured by the policy shall be 
paid in the event of his death: 

(6) Where the nominee or, if there ara 
more nominees than one, a nominee or 
nominees survive the person whose life 
is insured, the amount ‘secured by the 
policy shall be Payable to such survivor 
or survivors.” 

- It is submitted that under the above pro- 
visions the whole insurance amount was 
payable to the plaintiff, being the nomi- 
nee, In support of his contention Shri 
Gupta has relied on Matin v. Mahomed 
Matin, AIR 1922 Lah 145 in which it wag 
held that nomination in an insurance 19 
like a will, It is submitted that the right 


to secure the amount vests in the nomi-. 


nee. He is not a trustee. Another case 
relied on by Shri Gupta is Kesari Devi 
v. Dharma Devi, AIR 1962 All 355, In 
this case the assured died but before 
the policy amount could be obtained by 
the nominee, he too died. It was held 
that the heirs of the nominee and not 
that of the assured were entitled to the 
payment under the policy. 


47. The learned counsel for the de- 
fendants has relied on Life Insurance 
Corporation of India v` United Bank. of 
India Ltd, ATR 1970 Cal 513, where it 
was held that the proceeds of policy 
though payable to nominee do not vest 
in him, Reliance was placed on sub-sec- 
tions:(1) to (5) of Section 39, but sub- 
section (6) was not considered and dis- 
cussed. It is sub-sec, (6) which applies 
in: such cases, It clearly states that . the 
nominee is not merely a trustee or col- 
lector of the insurance policy amount 
but is the real person entitled to the 
same, 


48. ‘Thus, Amarjit Kaur, defendant 
No, 4 cannot bank on this amount of 
the insurance policy as the plaintiff and 
not she, was entitled to this sum, The 
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mere fact that the plaintif had autho- 
rised her to collect the said amount from 
the Insurance Company had not taken 
away his right in the money, He was 
the sole person entitled to this amount. 


49. It is the case of both the parties 
that this amount was used for the con- 
struction of the house in question, The 
amount will, therefore, be considered to 
have been spent by the plaintiff after’ its 
collection through defendant No. 4. More- 
over, as already pointed out, Smt, Amar- 
jit Kaur is not the sole heir of the de- 
ceased, The daughter and mother of the 
deceased were also there and they 
had 1/3rd share each in the estate of the 
deceased, The insurance amount was, 
however, payable-to the nominee alone 
and, therefore, it belonged to the plain- 
tiff, It will be deemed to have been 
spent by the plaintiff. 


50. Further, Major Jaswant Singh has 
stated that he had given Rs, 5100/- in- 
cash to the plaintiff at the time of the — 
marriage of his daughter. He has admit- 
ted that three cheques were issued, One 


was issued in the name of the plaintiff, 


which was for Rs, 2100/-, the others 
were. for Rs, 1500/- each in the names of 
T. S. Mann and Amarjit Kaur. Major 
Jaswant Singh has not produced his bank 
pass-book to show as to who had encash- 
ed them. It is stated by the plaintiff that 
two cheques for Rs. 1500/- were never 
received by -him and that the amounts 
were appropriated by T. S. Mann and 
Amarjit Kaur after encashment. The de- 
fendants have stated that the sum of 
Rs, 5100/- given at the time of marriage 
was utilised by the plaintiff for the pur- 
chase of the land in the name of T. S. 
Mann and the income derived therefrom 
was spent in the construction of the 
house, The receipt of the entire amount 
by the plaintiff is not proved, It is con-- 
tended by the learned counsel for the 
plaintiff that the land was purchased in 
the name of T. S, Mann as he was the 
only son of the plaintiff, who had retir- 
ed from the Army. The story of pur 
chasing the land with the money of Ma- 
jor Jaswant Singh is not proved. The 
source ‘of income from the land, there- 
fore, cannot be taken into account while > 
considering the financial ability either of 
Amarjit Kaur or of her deceased hus- 
band. 


51. Admittediy T. S Mann was a low 
paid employee. So was Amarjit Kaur, 
defendant No. 4. From their meagre 


too ` 


1978 


salaries they could hardly make any sav- 
ing for the construction of the house. It 
has been stated by Amarjit Kaur in her 
letter Ex. P. 34 written to the plaintiff 
that she and her husband had been pay- 
ing Rs. 65/- each to Major Jaswant Singh 
during their stay with him and even 
after the death of T, S. Mann, Amarjit 
Kaur had been paying Rs. 70/- per men- 
sem to her father. Paying of the mess 
expenses to her father, more especially 
when she had become a widow, shows 
that Major Jaswant Singh: was in bad. 
financial position. It was for this - rea- 
son that he.had not shirked getting mess 
charges from his daughter even after 
she had become a widow. I find force in 
the contention of Shri Gupta that Major 
Jaswant Singh, who was getting mess 
charges from his daughter after T. S. 
Mann’s death, could not be expected to 
help his daughter in the construction of 
the house. This fact alone seems to be 
sufficient to show that Major Jaswant 
Singh had not at all helped in the: con- 
struction of the house. 


52. The other ‘source of income stat« 
ed by Amarjit Kaur is from tuition, The 
evidence produced by her in this regard 
is most scanty and unplausible, The 
same is accordingly rejected. 


53. The plaintiff has stated that the 
account of the construction was main- 
‘tained by his son T, S. Mann and that at 
the time of his death at Delhi all the 
receipts showing the purchase of build- 
ing material were in his house. He has 
further stated that after his death, all 
those receipts and other documents had 
been taken away by Amarjit Kaur, It is 
submitted that since those receipts were 
in the name of the plaintiff and Kuldip 
Singh jointly, they have, therefore, been 
deliberately withheld from the Court, 
No receipt has been produced by the de- 


fendants about the purchase of bricks, 


_ cement, or other building material, Only 
two books (one diary and the other an 
exercise book) have been ‘ produced 
where the account is mentioned, They 
are Exs. D4 and D5. They are not authen- 
tic accounts. These account books had 


been produced on 14-11-75 Le. long after > 


the filing of the written statements by 
the defendants, They seem to have been 
fabricated in order to support the pre~ 
` sent case. In my view no value can be 
attached to such accounts. l 


54. Admittedly Major Jaswant Singh 
had: occupied the first floor of the house 
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as a tenant of the plaintiff and defen- 
dant No. 1 through the Military Estate 
Officer. After his retirement, Major 
Jaswant Singh has continued staying | 
there. T. S. -Mann died on 10-7-65 and 
Amarjit Kaur had remarried in March, 
1968 (see statement of PW 13 at p. 257). 
The plaintiff had come to Delhi and had 
started living in the Barsati of the house. 
It is stated by the learned counsel for 
the plaintiff that the endeavour of the 
defendants was to oust him from there 
as he was demanding his one half share 
in the property. Reports had been lodged 
with the police. The relations had cer- 
tainly become very - strained after 
Amarjit Kaur’s re-marriage. Naturally 
the defendants are keen to tum out the 
plaintiff : from the house and have com« 
plete possession. 


' 55, It is pointed ‘out by Shri Gupta 
that in their written statement, jointly 
filed by defendants 1 to 3, the plea of 
benami had not been taken and that it 
was only an afterthought. -Amarjit 
Kaur was arrayed as a defendant in the 
suit at a later. stage after the amend- 
ment of the plaint. It was she, who al- 
leged that she was the real owner, 
whereas the plaintiff was only a benami- 
dar. . 


06. It is contended on behalf of ‘the 
plaintiff that never before’ the filing of 
the written statement by Amarjit Kaur: 
the plea of benami had been taken, On 
the other hand all through the plaintiff 
was acknowledged to be the owner of 
one half share in the house. It was on 
that account that he was pressed to send 
one half share in the taxes payable to 
the Municipal Corporation. Major Jas- 
want Singh had been writing time and 
again to pay the Municipal taxes for the 
preservation of the property, The taxes 


‘were accordingly paid by the plaintiff to ` 


the extent of his one. half share. That it- 
self shows that the plaintiff was never 
treated by the defendants as a benami- 
dar but as the real owner, The account 
in the Bank where the rent was to be 


_deposited was also opened in the name of 


the plaintiff and Karamijit Singh, attor- 


ney of Kuldip Singh ° 


o7. It is also stated by the plaintiff 
that he had supervised the construction: 
of the house and that some of the build- 
ing material was purchased by him and 
receipts were issued in his name. Since 
all the records were taken away by 
Amarjit. Kaur after the death of T. S 
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Mann, he could, therefore, not produce 
the receipts. It is pertinent to observe 
that no receipt issued in the name of 
_ Amarjit Kaur, Kuldip Singh or Major 

Jaswant Singh before the death of T, S. 
Mann has been produced. ‘ Documents 
Exs. P18, P22, P23, P25, P27 to P31, P34, 
DW16/2 and DW16/3 clearly show that 
Amarjit Kaur had clearly admitted in 
her letters that the plaintiff was real 
owner and that is why she rendered the 
detailed account to him, Jaswant Singh 
had also been asking that the plaintiff 
should pay the taxes, . Moreover, when 
the house was rentéd out permission of 
the plaintiff was also obtained. Jaswant 
Singh had failed to pay the © liability of 
the taxes and had threatened the plain- 
tiff that if he would not pay in time, 
the penalty which would be imposed on 
Kuldip Singh’s share would also be paid 
by him. Jaswant Singh had been paying 
only the share of his son, 


58. From the evidence discussed above 
and also from the conduct of the parties 
and the admissions made by the defen- 
dants, it is abundantly proved that the 
plaintiff has one half share in the plot 
and also in the house constructed there~ 


on, The expenditure was also incurred - 


by the plaintiff to the extent of his share. 
The allegation of Amarjit Kaur. that the 
plaintiff is only a benamidar and that 
she is the real owner, has remained un- 
substantiated. She has palpably failed 
to discharge the onus. Issues Nos, 3 and 
4 are accordingly decided against the de- 
_ fendants and in favour of the plaintiff. 
Issue No, 5. 


59. The plaintiff has one half share in 
the house in dispute. He is, therefore, 
entitled to the rendition of accounts 
from all the defendants from the date of 
its completion. 

. Issue No, 7, 


68. There is no evidence to show that 


the. plaintiff had authorised defendant 
No. 3 to reimburse the rental income 
withdrawn from- the bank or received 
otherwise by defendant No, 1 and defen- 
dant No, 4. This issue is. therefore, also 
decided against the defendants. 


Relief. 


61. As a result of the above findings, 
-~it is held that the plaintiff is the owner 
of one half share in the house in dispute 
(R-6, Green Park) and that he is entitl- 
ed to the partition thereof. He is also 
entitled to a decree for rendition of ac- 
counts. 
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62. I accordingly grant a preliminary 
decree for the partition of the house in 
dispute and also for rendition of, ac 
counts in favour of the plaintiff and 
against the defendants. Costs to follow 
the final event. 

63. Shri Arun Kumar, Advocate is 
appointed as Local Commissioner who 
will suggest the mode of partition and 
also submit his report taking the  acx 
counts from the defendants, Commis~ 
sioner’s fee is tentatively fixed at Rupees 
1,000/- to be borne by the parties in 
equal shares, The Commissioner shall 
go into the accounts and submit his 
report regarding the same. The report 
be submitted within three months, 


Orders accordingly. 
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R. Ramanujam, Appellant v. Ajit Singh 
Thukral and others, Respondents. 

S.A.O. No, 200 of 1974 with C. M. No, 
295 of 1978, D/- 28-4-1978." 

(A). Delhi Rent Control Act (59 of 
1958), S. 14 (1) (k) — Eviction of tenant 
— Notice of termination of tenancy — 
Waiver of notice, 


It is well settled that the objection 
with regard to the absence of a notice 
terminating the tenancy could be waived 
on behalf of the tenant and the absenca 
of notice would not in that event be fa- 
tal to the maintainability of an applica- 
tion for eviction. In the instant case the 
objection had been clearly waived on be~- 
half of the tenant and no serious attempt 
was made to get over this difficulty. 
What is worse, however, is that the ten- 
ant was clearly estopped from raising 


such a plea after the counsel made a 


statement and thereby persuaded the 
landlords to continue the application even 
though it ‘suffered from the infirmity in 
that it was not preceded .by a notice of 
termination of the tenancy, (Para 4} 


(B) Delhi Rent Control Act (59 of 
S. 14 (1) (k) — Eviction of tenant 
from premises and 


by landlord and separately let out to an« 





- *(Second Appeal from order of N, C. 


’ Kochhar, Rent Control Tribunal, Delhi 
D/- 30-8-1974). ` 
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other person— That fact would: not affect 
landlord’s right of eviction. (Para 5) 

(C) Delhi Rent Control Act (59 of 1958), 
S. 14 (1) (k) — Landlord taking lease of 
Government lands — Clause in lease 
that premises built on land should be 
used for purpose of “residential cottage” 
— Tenant using premises for boarding 
and lodging — No contravention of Sec- 
tion 14 (1) (k). 


The expression “residential . cottage” 
denotes a compact residential unit as dis- 
tinguished, on the one hand, from a 
large: mansion or a castle and, on the 
other, from the modern multistoreyed 
apartments, In the context in which it 
is used in the instrument, the expres- 
sion would mean that the building would 
be of a residential nature as distinct 
from a shop, a factory, an office or other- 
wise of a commercial nature, the clear in- 
tention being that the building to be put 
up on the land would be used for a pure- 
ly residential purpose, The “residential 
cottage” would not necessarily mean a 
place for the residence of the lessee him~ 
self or of the members of his family 
and the lessee would, therefore, be with- 


in the condition if the building, erected 


by him on the land, was let out by him 
to a tenant so long as it was for a resi- 
dential purpose. It is equally true that, 
subject to his right to do so in terms of 
the tenancy, a tenant may, in turn, sub« 
let a part or whole of the premises to a 
sub-tenant or, should he be entitled to, 
to more than one sub-tenant and the les- 
see, as indeed the tenant and the sub- 
tenant would still be within the condi~ 
tion so long as the premises was put to 
a residential use, The position would 
not be different, if instead of letting out 
such a residential building to a tenanf 
or more than one tenant, the lessee let 
it out to what is commonly known in 
Delhi as a Thekedar with right to sublet 
different portions to various sub-tenants 

(Para 8) 


The concept of a residence has not 
' been a static one but has, on the cons 
trary, undergone over the years drastic 
change in that what was once thought to 
be a place of residence in terms of a pa- 
lace, a castle and a mansion is now, on ac- 
count of socio-economic changes that have 
come about, talked of in terms not only 
of a modest house, a one room tenement 
but even plural residence in one room 
- itself. On account of the population ex- 


piosion, rapid industrial development 
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and the consequent pressure on urban 
jand, community living in multi-storey- 
' ed apartments and in single room tene- 
ments as well as plural residence in ona 


' room itself have become a stark reality 


not only in India, but even in some of 
the more advanced countries of the 
world, . (Para 10) 

It follows, therefore, that the condi- 
tion that the building would be used 
only for a residential purpose would not 
be contravened merely because it is not 
used as the residence of a tenant or his 
sub-tenant, but it is used for the resi- 
dence of more than one person through 
the establishment of a boarding and 
lodging house, irrespective whether food 
is served to the lodgers or not, Where 
however, food is served to non-residents, 
it would transgress the limit of residen- 
tial use and would convert it to a busi- 
ness of vending of food stuff. (Para ‘11) 


Cases Referred: Chronological Paras 
AIR 1973 SC 921: 1973 Ren CR 221 

ae 1, 12 
1972 Ren CR 741 (Delhi) 9 


(1947) 1 All ER 193, Tendler v. Sproule 


9 
1925 Ch 847:135 LT 91, Thorn v, Mad- 
den 9 


Ishwar Chander Jain with G, N, Aggar- 
wal, for Appellant; R. S. Narula Sr. Ad- 
vocate with D, S. Narula and M, L 
Mehra, for Respondents. 

JUDGMENT:— This is a tenant's 
Second Appeal against the.order of thè 
Rent Control Tribunal by which the 
Rent Control Tribunal reversed the order 
of the Controller, dismissing the land- 
lord’s application for the eviction of the 
tenant, on the ground that on account 
of the admitted user of a residential pre- 
mises by the tenant for running a board- 
ing and lodging house in the demised 

premises, the tenant was liable to be 
evicted by virtue of Cl, (k) to the pro- 
viso to sub-sec, (1) of S. 14 of the Delbi 
Rent Control Act, 1958 for short, the 
Act, and remanded the case to the 
Controller for consideration under sub- 
sec. (11) of S. 14 of the Act. The Second 
Appeal was fled in the following cir- 
cumstances:— 

The premises in dispute, which are 
admittedly of a residential nature, and 


. built on leasehold land, were let out to 


the tenant by the predecessor-in-title of 
the present landlords, the respondents 
in this appeal, There was some contro- 
versy at an earlier stage of the proceed- 
ings as to the purpose for which the prè- 


i j i 
288 Delhi [Prs, 1-2-3] R. Ramanujam v. Ajit Singh (H. L. Anand J.) 


mises were let to the tenant, but it is 
now established on the material on re- 
cord that the premises were let out for 
running of a boarding and lodging house 
and that is how they have been used by 
the tenant over the years, The eviction 
of the tenant was sought in the proceed- 
ings, out of which the present appeal 
arose, on a number of grounds, but the 
only ground that now survives is that 
the tenant had, notwithstanding previous 
' notice, used or dealt with the premises 
in a manner contrary to the condition 


imposed on the landlord by the Govern- 


ment while giving to the landlord a 
lease of the land, on which the premises 
are situated, in that one of the condi- 
tions of lease was that the building to 
be put up on the leased land would be 
used for the purpose of a ‘residential 
cottage’ and that the tenant had admit- 
tedly been using the premises for the 
running of a boarding and lodging house. 
The application for eviction was con- 
tested by the tenant and was dismissed 
by the Additional Rent Controller, Delhi, 
as the various grounds of eviction were 
repelled. The ground for eviction based 
on the use of the premises for running 
a boarding and lodging house failed on 
the short ground, in the state of the law 
as it stood at that time, that the pre- 
mises having been proved to have been 
let out for the running of a boarding 
and lodging house on the material on 
record by the landlord himself, the 
aforesaid ground envisaged by cl. (k) to 
proviso to sub-sec. (1) of S. 14 of the 
Act was not available for the eviction 
of the tenant, On appeal, the Rent Con- 
trol Tribunal, by the order in appeal, 
reversed the order of the Rent Control- 
ler in view of the later decision of the 
Supreme Court in the case of Faqir 
Chand v. Rattan Bhanot, 1973 Ren CR 
221: (AIR 1973 SC 921) which entitled 
' the landlords to evict a tenant on the 
aforesaid ground even if the landlord 
was a party toletting for a purpose other 
than the land used (lawful user?). -The 
Rent Control Tribunal, however, came to 
the further conclusion that, even though 


the tenant had become liable to be. 


evicted on the aforesaid ground, the re- 
quirement of sub-sec. (11) of S. 14 had 
to be satisfied. The Rent Control Tribu- 
-nal accordingly remanded the case to the 
Additional Rent Controller for compli- 
ance with the requirement of the afore- 
- said sub-section. During the pendency 
of the present appeal and in view of the 
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fact that proceedings before the Addi- 
tional Rent Controller on remand were 
not stayed, an order of eviction has. 
since been passed by the Additional 
Rent Controller after purported compli- 
ance with the requirement of sub-sec- _ 
tion (11) -of S. 14 and the final order. of 
eviction now forms subject-matter of 
an appeal before the Rent Control Tri~ 
bunal, ; | 


2-3, The first contention that the 
counsel for the tenant rdised was - that 
the requirement of clause (k) had not 
been satisfied in that there was no’ 'pre- 
vious notice’ from the landlords to tha 
tenant, as envisaged by the said provi~ 
sion, and that, in the absence of such 
a notice, there was no cause of action 
for the application for eviction on that 
ground, This contention appears to be 
devoid of any force. It had been alleged 
by the landlords in para (4) of the ap- 
plication that ‘the respondent has refus- 
ed to stop the misuse of the premises 
despite a notice to that effect’. | There 
was no specific denial of this allegation 
in the tenant’s reply. Again in para 18 
(a) (ii), the landlords alleged that ‘a pre- 
scribed noticé requiring the respondent 
to stop the misuse of the premises was 
issued, but the tenant has refused or 
failed tọ comply with such requirements 
within one month of the date of the 
notice’, In reply to this, the tenant, how- 
ever, denied that any notice, as alleged, 
had been received by him or served on 
him, At the trial of the application, the 
landlords produced a copy of their 
notice, dated June 3, 1965, Exhibit A-4, 
by which counsel for the landlords call- 
ed upon the tenant ‘to stop the. misuse 
of the premises and use the same as a 
residence only within one month of the 
date of receipt of the notice’, This was 
replied to on behalf of the tenant vide 
Exhibit A-5, by which the tenant’s coun- 
sel admitted the receipt of the notice, 
but declined compliance apparently be- 
cause of the legal position that then held ' 
the field. The application was eventually 
filed by the landlords on September 17, 
1865. It is difficult to.accept the conten- 
tion that, in spite of the aforesaid notice 
and the averments made in relation to- 
it in the application, there was no previ- 


- ous notice requiring the tenant to desist 


from the user, which was said to, be 
contrary to the condition imposed .on 
the landlord by the Government. This 
requirement of the clause was duly 
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satisfied: The contention must, there- 
fore, fail. | 

4. It was next urged on behalf of. 
the tenant that the application for evic- 
tion was not competent in the absence 
of a notice terminating the tenancy. in 
respect of the premises, On behalf -of. the 
landlords, it was not disputed that the 
landlords had neither served on` the 
tenant a notice terminating his tenancy 
nor had made any averment in the ap- 
plication for eviction that a notice ter- 
Msnating the tenancy had been served 
on the tenant, This was apparently be- 
cause that is how the law with regard 
to termination of tenancy was under- 
stood at that time to be. It was, how- 
ever, urged on behalf of the landlords 
that the objection with regard to notice 
of termination of tenancy had ‘been 
waived by the tenant and the tenant 
was estopped from raising the plea in 
that the landlords had offered:to with- 
draw the application with permission 
to file a fresh one on the objection of 
the tenant that notice terminating the 
tenancy had not been served, but coun- 
‘ gel for the tenant made a statement ‘be- 
fore the Additional Rent Controller that 
he did not press the objection regarding 
the termination of tenancy and this is 
how the proceedings were continued on 
the basis of the existing. application, .: It 
is well settled that the objection with 
regard to the absence of a notice termi- 
nating the tennacy could be waived on 
behalf of the tenant and the absence of 
notice would not in that event be fatal 
to the maintainability of an application 
for eviction. The objection had been 
clearly waived on behalf of the tenant 
and no serious attempt was made to get 
over this difficulty, What is worse, how- 


ever, is that the tenant is clearly estop- 


ped from raising such a plea after the 
counsel made a. statement and thereby 
persuaded the landlords to continue the 
application even though it suffered from 
the infirmity in that it was not preceded 
by a notice of termination of the ten- 
ancy. This contention must also fail. - 


5. It was next urged that the appli- 
cation for eviction must fail in view of 
the. admitted finding that a garage. in 
the building, which at one stage formed 
part of the demised premises, and which 
was. included by the landlords in -the 
premises of . which eviction was..sought, 
had been taken away from ‘the tenant 
by the. landlords and had been: let - out 


‘to another merson:> Itvis.trué.’. that- .the ” 
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~ “‘mess’ 


\ 
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demised premises was described in the 
application for eviction .as including a 
garage and one of the grounds for.the 
eviction of the tenant was the misuser of 
the garage for the purpose’ of a tailor- 
ing shop. It is- equally true that it is 
established on record and is now beyond 
doubt that the garage once formed part 
of the premises, which were let out to 
the tenant, had been taken back by the 
landlord by surrender or .otherwise. and 
it was separately let out by the land- 
lords to another person. It is, however, - 
difficult to understand how these cir- 
cumstances could vitiate the proceed- 
ings for the eviction of the tenant from 
what has been found to be the demised 
premises and as to how such findings 
could deprive the landlords of the right 
to evict the tenant, if the condition for 
eviction is otherwise satisfied, Learned 
counsel for the tenant was unable to in- 


voke any principle of law to sustain the 


rather extreme contention raised by 
him, which must, therefore, fail, 


6. It was then urged that the liability 
of the tenant to eviction by virtue of 
cl. (k) should be seen not in the context 
of the provisions contained in the leasa 
in respect of the land granted by Govt. 
to the landlord, but must have re- 
ference to the objections that may have 
been raised by Government or- other 
authorities referred to in the clause and 


“it was urged that inasmuch as notice 


from the Land and Development Office 
merely objected - to the running of a 
by the tenant, there was no 
ground for eviction because it had been 
established on the record that the tenant 
had long ‘since suspended the catering 
of food in the premises, and that such a 
business could not be said to be carried 
on in the premises. It is not. disputed 
that the instrument of lease by Govern- 
ment provided that the premises to be 
built on the land would be.used for the 
purpose of a ‘residential cottage’ and 
for no purpose other than a ‘residential 
cottage’. It has also been a common case 
of the parties that the notice from the 
Land and Development Office complain- 
ed of use of the building by the tenant 
for running a ‘mess’. There has’ been 
considerable controversy before me as 
to the true meaning of. the.. expression 


‘mess’ or ‘messing’. and in particular 


whether any of these expressions - would. 


take within. their meaning the.. running 


of a’ mere lodging house without serving 


food-either to the lodgers: òr to‘-the out- 
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siders, It is, however, unnecessary to 
decide that controversy in the present 
proceedings.. for the simple réason that 
this Court at this stage is concerned 
only with the question if the require- 
ment of clause (k) was satisfied or not. 
Clause (k) invokes “any condition impos~ 
ed on the landlord by- the Government 
or the Delhi Development: Authority or 
the Municipal Corporation of Delhi while 
giving him a Kease of tha Iand on’ which 
the premises are situated™ (emphasis sup- 
plied), This Court has, therefore, to find 
as to what condition or conditions were 
imposed by the authorities when the 
lease of the land was given to the land- 
lords and this obviously must be found 
in the instrument of lease itself, There 
would, therefore, be no warrant to go 
outside. that document or to invoke any 
notice that any of these authorities or 
. their 

‘the landlords or the tenant with regard 
to the misuser or breach of the condi- 
tion that they may have found. There 
may perhaps be scope for argument that 
such a notice may have some relevance 
for the purpose of sub-section (11) of 
Section 14, but this Court. is not concern- 
ed with it at this stage of the proceed- 
ings, for the order of the Rent Controller 
under sub-section (11) does not. form 
subject-matter of the present appeal, 
..and that being so, this Court is not con- 
cerned with the meaning of any expres- 
~ sion in that sub-section and for that re- 
ason, therefore, would be reluctant to ex- 
press any opinion which may possibly 
prejudice the parties if and when the 
sub-section came up for interpretation. 
This contention must, therefore, be re~ 
jected, . ; , 


7. That leaves for consideration the 
last contention of the tenant which was, 
in fact, the real question in controversy 
between the parties. According to the 
tenant, he could not be said to have used 
or dealt with the premises in a manner 
contrary to any: condition imposed on 
the landlord by the Government while 
giving him a lease of the land on which 
the premises stand because, even though 
the demised premises were residential 
in nature and the tenant has admittedly 
not used the premises for his residence 
or that of any member of his family, he 
has nevertheless never used the premises 
- or any part thereof. for a commercial 
purpose or in such manner as could be 
said to be for a purpose other than the 


-not disputed by the tenant 


predecessors may have given to 
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purpose of a ‘residential cottage’, as en- 
visaged in the Government lease. It was 
that, while 
running a boarding and a lodging house, 
or as a lodging house, even without 
boarding, whether for the lodgers or 
otherwise, the tenant was certainly car- 
rying on a commercial venture obvious- 
ly because he was doing it for gain. It 
was, however, urged that the nature of 
fhe fenant’s business was such and the 
use to which the premises are being put 
was such that even though he is carrying 
on the business of running a_ boarding 
and/or lodging house, the premises are 
still being used as a ‘residential cottage’ 
with the only difference that instead of 
the tenant residing there, it is used for 
the temporary or periodic residence of 
the various lodgers, who pay a conside- 
ration for such residence to the tenant, 
or in case it is accompanied by boarding, 
then also for the services that may be 
rendered to them by: the tenant. This . 
claim was seriously contested on behalf 

of the landlords and it was urged that, 
even though the tenant may be justified 
in using the premises otherwise than for 
his own residence, the user of it for 
running a Boarding and. Lodging house 
or either, whether food was served to 
the lodgers or the outsiders, was for a 
commercial purpose and thus outside the 
condition imposed on the lease thereby 
enabling the landlords to evict the tenant. 


8, According to the material terms 
of the lease deed, the lessee was bound 
to erect on the land and ‘to maintain 
thereon a good and substantial residen- 
tial cottage’ and ‘not to use the said 
land and buildings that may be erected 
thereon during the said term for any 
other purpose other than for the purpose 
of residential cottage’. The expression 
‘residential cottage’ denotes a compact 
residential unit as distinguished, on the 
one hand, from a large mansion or a 
castle and, on the other, from the mo- 
dern multi-storeyed apartments, In 
the context in which it is 
used in the instrument, the ex- 
pression would mean that the building 
would be of a residential natyre as dis- 
tinct from a shop, a factory, an office 
or otherwise of a commercial nature, the 
clear intention being that the building 
to be put up on the land. would be used 
for a purely residential purpose. The 
‘residential cottage’ would not’ necessa- 
rily mean a place for the residence of 
the lessee himself cr-of the. members of 
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his family and the lessee would, there- 
fore, be within the condition if the build- 
ing, erected by him on the land, was let 
out by him to a tenant so long as it was 
for a residential purpose, It is equally 
true that, subject to his right to do so in 
terms of the tenancy, a tenant may, in 
turn, sublet a part or whole of the pre- 
mises to a sub-tenant or, should he be 
entitled to, to more than one sub-tenant 
and the lessee as indeed the tenant and 
the sub-tenant, would still be within 
the condition so long as the premises 
was put to a residential use. Would the 
position be any different, if instead of 
letting out such a residential building to 
a tenant or more than one tenant, the 
lessee let it out to what is commonly 
known in Delhi as a Thekedar with 
right to sublet different portions to vari- 
ous sub-tenants, | 


Mr, R. S. Narula, who appeared for 
the landlords, was unable to contend 
that the letting in favour of a Thekedar 


in such a- case could be said to be out-— 


side the condition imposed by the in- 
strument, even though he had to admit 
that such a premises under the tenancy 
of a Thekedar would obviously be for a 
commercial purpose in that the Theke- 
dar would have taken the building not 
for his residence, but for gain. Would 
the case where the building was used 
for running 
house, as in the present case, be any 
different? In such a case also, the user 
of the building is residential in that the 
lodgers reside in different parts of it. 


The only possible difference, however, 


would be in the nature of occupation. 
When the residential building or part of 
it is let out to a tenant or by a tenant 
to a sub-tenant or by a Thekedar to a 
number of sub-tenants, the occupants or 
sub-tenants have the right to occupy, as 
indeed the protection of a statute like 
the Act, On the other hand, the case of 
a lodger is different because the board- 
ing and lodging house is registered, ‘as 
in the. present case, under the Sarai Act, 
and the position of a lodger is more 
akin tora licencee and their occupation 
is regulated by Chapter V of the Act 
which deals with hotels and lodging 
houses, The only other difference would 
be that the residence of a lodger in a 
lodging house need not necessarily be 
for a definite period and is rarely for 
long duration and may. even be of a 
casual nature and almost like a steady 
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a boarding and lodging ~ 
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stream of one lodger following another 
for temporary stay. Would the legal 
position be qualitatively any different if 
the lodger was also served food in the 
lodging house as part of the boarding & 
lodging arrangement : as distinguished 
from the sale of food products to a non- 
lodger in which case obviously it would 
amount.to carrying on the business of 
vending fcod in a residential building - 
and be outside the condition, In deter- 
mining the true import of the condition ` 
and for a decision of the further ques- 
tion if the use of the premises contra- 
venes the condition, it is necessary to 
bear in mind the clear distinction be- 
tween the nature of the use to which 
the premises is put or to put it differ- 
ently, the manner in which and the 
purpose for which the premises may bè- 
occupied, on the one hand, and the moti- 
vation for such user, on the other. The 
owner of a piece of land or its lessee 
may put up a residential building nei- 


.ther with a view to reside in it himself — 


nor to let it out but purely with a view 
to a commercial motive to dispose of 
the building with a margin of profit. In 
the same way. the owner of a residen< 
tial building may have no plans imme- 
diately or in the distant future to occupy 
it for his residence, but to put the resi- 
dential premises to his commercial use 
in the sense of earning the rental income 
of the building.. The case of a Thekedar 
who takes. the. residential premises on 
rent would also present the same dicho- 
tomy. In each of these cases, the ulti- 
mate occupation of the premises or dif- 
ferent parts of it, if there are more than 
one occupant, is for a purely residential 
purpose and yet in each of these cases 


‘at the same time the premises could ba 


said to have been built or held with a 
commercial motivation, ` 


..If the ultimate user of the building 
is for a residential purpose in the sense 
that people reside in the buliding, as dis- ` 
tinct from running a ‘shop or maintain- 
ing an office, ete. and is within the con- 
dition, why should the. motivation for 
which they have been put there make 
any material difference and take such 
user, by virtue of that motivation alone, 
outside the condition? . These analogies 
may be carried further to -the case like 
Laity where the-buliding was let 
Q tenant for. running a- boardi 

and lodging house and the tenant in aaa 
establishes and - maintains a boarding 
and lodging house in which instead _ of- 
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taking up a tesidence himself, he per« 
mits one or more persons to take up 
jodgings, with or without boarding, for 
specified periods or take in different 
lodgers at different times on certain 
terms. The occupation of the building 
by the lodgers is obviously for their 
residence, for they only reside or eat in 
the place they reside like they would in 
their houses. Would such a use change 
its charcater merely because of the 
` colour that it may take from the fact 
that the lodgers were allowed to take 
up residence in the building by the 
tenant on account of a commercial moti- 
vation? Seen in this context, it would 
perhaps be immaterial if the premises 
is used as a boarding and lodging house 
or as a hotel, although a distinction be- 
tween the two must not be ignored, In 
its ordinary connotation, a hotel _is a 
place where tourists, casual . travellers 
or visitors to a city for business or plea- 
sure take up temporary . residence al- 
though cases of local residents of a city 
taking up ‘rooms in a hotel for residence 
are not altogether unknown. But that is 
not the normal pattern of occupation in 


a hotel. A boarding and lodging housea. 


on the other hand is distinguishable from 
a hotel in that ordinarily it is intended 
for the occupation of persons working 
for gain in the city itself, who either on 
account of the unusual high rents of re- 
sidential buildings .or their inability to 
maintain a complete establishment in 
the absence of their families or. other- 
wise prefer to take up for long or short 
durations residence in such a house, But 
these houses ordinarily, however, do not 
cater to the needs of a tourist or for 
that matter a casual visitor to a city. 


In, Delhi in particular, the pattern of 


boarding and lodging houses was evolv- 
ed out of socio-economic compulsions of 
the South: Indian community working 
in Government and commercial’ estab- 
lishments in’ Delhi away from their 
homes. It would thus: appear on princi- 
ple that so long as the actual use to 
which the premises is being put is the 
residence of a person or more than one 
person, whether with or. without food, 
the premises could not be said to be used 
for a purpose other. than that of a resi- 
dence and the position would not change 
merely. because to provide temporary 
permanent residence to people. could 


_ be part of a person’s. business enterprise. | 
‘The position may perhaps be — different 
where the owner: of a- boarding: and. 


AIR 
lodging house either maintains a sepa- 
rate eating house for the outsiders or. 
runs what may be commonly called a 
restaurant because in that case it would 
be possible to contend with considerable 
justification that in so far as food is be- 
ing served to the non-residents, that 
part of the premises is being used for 
the purpose of vending food stuff. as, for 
example, in a shop or a restaurant and, 
therefore, that part of the premises was 
being used for the purpose of business 
and, therefore, for a non-residential pur- . 
pose. Here again a common dining hall 
for the lodgers would not stand on the 
same footing so long as it is confined to 
the lodgers or perhaps the case of their 
bona: fide guests occasionally. 


9. Mr. R, S. Narula, however, ‘tried 
to dissuadé me from giving such a wide 
construction ‘to the expression ‘residen- 
tial cottage’ and had marshalled, to re- 
inforce his’ contention, a few dictionaries, 
and a couple of English’ decisions, It 


would be useful to examine the problem 


in the context of this material to see if 
the legal position that emerges would be 
any different, According to the Oxford 
Dictionary, a ‘residential’ cottage’ is a 
small dwelling house, a sort of a sub- 
urban house. In the case of Tendler v. 
Sproule, (1947); 1 All ER 193 taking in 
of lodgers or paying guests was held 
to be a breach of the covenant not to use 


. the premises for any business and also 


of the covenant to keep them as a ‘pri~ 
vate’ dwelling house only, This decision, 
as indeed certain other decisions refers 
red to in ‘the report, throw some in- 
teresting light ‘on the subject, although, 
unfortunately for the landlords, all these 
decisions ‘turn on the peculiar language 
of the covenant in those cases and do 
not, therefore, constitute an authority 
for the present- case, In the case of 
Tendler (supra), the covenant was not 
to use the premises for any trade or 

business, but to keep the same as a pri- 
vate vate dwelling house (emphasis supplied), 
Tt was in this context that it was held 
that. taking in of a lodger or a-paying 
guest was-a breach of the covenant. The 
earlier decision in the case of Thorn v. 
Madden, 1925 Ch 847 was referred to 
and’ followed, In the case of Thorn (su- 
pra), Tomlin, J. had this to say:— : 


“I think that, where, as here, a lady 
is of set purpose a house which 


.she is. aware is beyond her’ means ie 
for. the ‘purpose. ‘of'- ‘supplementing - 
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means and enabling her to live in the 
house, is securing, to use a neutral term, 
visitors to come and live there for short 
or. long periods upon payment for board 
and residence, it is impossible : to say 
that the house is being used as a private 
residence only...... I think that such . a 
case as this...... amounts to cays on a 
business.” 


In the case of Tendler (supra), following 
these observations, it was held that:— 


“The real gist of the decision is that - 


the taking in of paying guests is a busi- 


ness and that a house which, or part of. 


which, is used to take in paying guests 
is not a house which is being kept as.a 
private dwelling house only.” 


The other cases referred to in the re- 
port contain observations in the same 
strain. But these observations and the 
conclusion have to be seen in the con-~ 
text of the covenant in that.case and, as 
has been pointed out above, the cove- 
nant was not to use the premises for 
any trade or business, but to keep the 
same as a private dwelling house.. The 
moment you admit an outsider, it ceases 
to be a private dwelling house. The co- 
venant in the present case is that the 
premises should be used for a residen~ 
tial cottage, There are no other limita- 
tions except that the premises would 
not be used for a non-residential’ pur- 
pose, The expression ‘cottage’ does not 
seem to have any further signification. 
I am, therefore, unable to see any reason 
why I should „depart from what appears 
to me to be the true legal position on 
principle, It is, however, true that, ; the 
tenant was unable to lay his hand on 
any decision which may reinforce the 
conclusion to which I am inclined, Some 
support was sought from the decision of 
Deshpande, J, of this Court in the case 
of Smt. Savitri Devi Amar v, A. M. Bose, 
1972 Ren CR 741 but there appears to 
be nothing in that case which may be 
of any assistance to the tenant or which 
may otherwise throw any light on` the 
possible solution to the problem in _ this 
case. The covenant in that case. permit- 
ted the use of part of the building as 
a shop and part-of it as a residence, but 
contained a provision against. the use of 
any part of the premises for any bugi» 


ness,. trade or manufacture which in the 


“opinion of the Chief Commissioner is 
noisy, noxious or ‘offensive, It is in cae 
context’ that “it was ‘held ‘that ‘where - 

‘boarding and lodging- house -was run, it 
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and a mansion is , now, 


- wholly, to’ be blamed for 
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was not outside the condition ‘imposed 
by the covenant, There are certain ob- 
servations in the report to the effect that 
the expression ‘residential’ is wider when 
used in the context of the Master Plan, 
but is narrower in the context of the 
Rent Control Act. But these do not ap- 
pear to be of any assistance to the’ ten- 
ant either, 


10. It would ra useful to bear in 


mind in this context that the concept of 


a residence has not been a static one 
but has, on the contrary, undergone over 
the years drastic change in that what 
was once thought to be a place of resi~ 
dence in terms ofa palace, a castle 
on account of 
socio-economic . changes that have come 
about, talked of in terms not only of a 
modest house, a one room. tenement but 
even plural residence in one room itself. 
On account of the population explosion, 
rapid industrial development and the con- 
sequent pressure on urban land, commu~ 
nity living in multi-storeyed apartments 
and in single-room tenements as well as 
plural residence in one room itself have 
become a stark reality not only in India, 
but even in some of the more advanced 
countries of the world. I am not unaware 
of the adverse consequences of- the con- 
clusion arrived at with regard. to the 
construction of the expression “residen~ 
tial cottage” on the vital interests of the 
landlords in that on account of the 
alleged breach, the landlords are be- 
ing compelled by the appropriate 
authority to pay heavy damages. 
But the landlords are partly, if not 
this because, 
in the first instance, the predecessor-in~ 
interest of the landlords was a party to 
the arrangament with the tenant which 
constitutes the breach, even though in 
view. of the present legal position that 

.been reduced to mere moral issue. 
Secondly, the landlords having themsel- 
ves set up the plea of ejectment on 
the ground of impermissible user with a 
view to the.. rather: narrow. object of 
evicting a tenant could not escape the 
wider financial implications, if such a 
plea failed, - 


li. It follows, dheretore: that the con- 
dition that the building would be used 
only for .a residential purpose would not 
be contravened merely because it is not 
used -as the residence of.a tenant or his 


-sub-tenant, but it is used for the resi- 


dence’of-more..than one. person through 
the establishment. of: a- boarding and ledg- 
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ing house, irrespective whether food is 
‘served to the lodgers or not. Where, 
however, food is served to non-residents, 
it would trarisgress the limit of residen- 
tial use and would convert it to a busi- 
mess of vending of food-stuff 


12. The question that still remains to 
be considered is whether in the present 
case, the tenant has been running the 
‘boarding and lodging house or had been 
serving food to the non-lodgers as well. 
If it is the former, it would be within 
the condition, ‘but if it is the latter, it 


would be in contravention of the condi- -/ 


tion. What is the material on the record 
with regard to this, The trial Court had 
not gone into ‘this aspect ‘because of its 
approach that the premises having been 
. let out to the tenant for the purpose of 
running a boarding and lodging house, 
there was no case for eviction, At an 
earlier stage of appeal before the Rent 
Control Tribunal, the nature of the use 
became material because of the change of 
the law brought about meanwhile ‘be- 
cause of the decision of ‘the Supreme 
Court in the case of Faqir Chand (AIR 
1973 SC 921) (supra) with the result that 
by an order of April 7, 1973, the Tribu- 
nal referred the matter back to the Ad- 
ditional Rent ‘Controller to record a find- 
ing after hearing arguments if the user 
of premises as a boarding and lodging 
house by the tenant was ‘contrary to the 
terms imposed on the ‘landlord by the 
authority. On remand, the Additional 
Rent Controller recorded further evi- 
dence and by ‘his report of August 29, 
1873, recorded the finding that the user 


‘by the tenant was contrary to the terms © 


imposed on the landlord by the 
authority. ‘The Tribunal simply referred 
to this finding and concluded that “user 
for ‘boarding’ and lodging ‘house/hotel' by 
the respondent cannot ‘be said to be for 
the purpose of residential cottage, Else- 


where in the judgment, the ‘Tribunal ob- 


served ‘as follows :— 


"It was nowhere the ‘case of the res- 


pondent that the user by ‘him as Board- - 


ing and Lodging House was for residen- 
tial purpose or that thé meal was sup- 
plied in the Boarding House to the resi- 
dents alone . and not to the outsiders. If 
it was so pleaded by the respondent, the 
‘appellants could have . led evidence to 
‘show ‘that the ‘meals ‘were: supplied not 
only to the residents but also to the out- 
siders who could come and ‘pay! for. the 
‘same. In these circumstances, the argu- 
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ment of the learned counsel for the res- 
pondent-has to be repelled. I, therefore, 
affirm the finding of the learned trial 
Court that the user as Boarding and 
Lodging House/Hotel for the premises in 
dispute by the respondent is contrary to 
the terms imposed by the authority or 
its predecessor~in-interest while granting 
passes of the land to the lessee /land- 
ord.” 


_ 13. It thus appears that originally the 
trial of the application for eviction pro- 
ceeded on the assumption that the use by 
the tenant of the premises for running 
a boarding and lodging house as a com- 
mercial venture did not render the ten- 
ant liable to eviction because the land- 
lords had themselves let it out to the 
tenant for that purpose. This defence of 
the tenant was understandable in the 
context of the law which prevailed then. 
It is in this setting that the Additional 
Rent Controller dismissed the - applica- 
tion. The context of the controversy be- 
tween the parties, however, changed 
when the matter went up in appeal to 
the Rent Control Tribunal because mean- 
while the legal position that emerged 
was that there was no estoppel and å ten- 
ant could be evicted if the use to which 
the premises was being put was con- 
trary to a condition imposed on the land- 
lord by Government while granting a 
lease, notwithstanding that:the landlords 
may themselves: have been a party to 
the purpose of letting. When the Tribu- 
nal examined the question af the liabi- 
lity of the tenant to eviction in this con- 
text, it obviously found that it was not 
possible ‘to decide the controversy between 
the parties without material with regard - 
to the precise nature of the user, This 
is how the matter was sent back to the 
Additional Rent Controller for evidence 
and report. The revort of the Additional 
Rent Controller, however, poses a limit- 
ed question whether the running of: the 
boarding and lodging house, which is 
loosely used inter-changeably with a ho- 
tel, amounted to the contravention of a 
condition or not, The question is- ans- 
wered in the affirmative on the assump- 
tion that running of a boarding and lodg- 
ing house was a commercial venture, 
which obviously it is, and- therefore, the 
premises was being. used for a commer- 
cial purpose ignoring, however, the dis- 
tinction brought out above between the 
purpose cat aser and the motivation for 
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eo the Rent Contral. .Tri- 


bunal proceeded on the same as, 
sumption and, even though felt dif-. 


ficulty, in deciding the matter be- 
cause the further question whether meals 
were being offered to the lodgers or to 
the outsiders as well was posed, but not 

answered, as, according to the Rent Con- 
trol Tribunal, such a plea had never 
been set up by the tenant. What is, how- 
ever, ignored is that in the state of the 
pleadings at that time, such a plea was 
hardly necessary. Such a plea was also 
unnecessary because of the ' assumption 
which now appears to be erroneous that 
running of a boarding and lodging house 
without even serving food to the out- 
siders per se renders the use of the pre- 
mises for a non-residential purpose even 
though all that may be happening is 
. that different persons reside in the build- 
ing in a manner not very different from 
what they would have done if it had 
been their exclusive residential 


plea by the landlord that in any event 
there was a misuser because food was 
being served to the non-residents or its 
denial’ by the tenant. was never consider- 
ed necessary. However, in the way I 
have looked at’ the controversy, running 
of a boarding and lodging house: by itself 
would not render the ‘user’ non-resi- 
dential merely because the tenant has in 
running the boarding and lodging house 
a commercial motivation and that what 
may take the case outside the ‘condition 
imposed by Government is if the tenant 
while running such a boarding and lodg- 
ing house offered food to non-residents 
thereby running the business of vend- 
ing food-stuff to outsiders, ` 


A contention was raised on behalf of 
the tenant that at no stage had the ten- 
ant offered meals to non-residents, and 


that for quite some time the tenant had | 


discontinued serving of meals even to 
the lodgers and that, therefore, during 
the material period, the tenarit had been 
using the premises merely as a lodging 
house with no provision for serving of 
food either to the lodgers or to the out- 


siders, It is, however, not possible to go 


into this aspect of the matter in the ab- 
sence of pleadings and additional mate« 
rial touching the question and any at- 
tempt to resolve this controversy in such 
a situation would be unfair to the par- 
ties. Nevertheless, the parties could not 


be said te be at fault because the plead- 


apart- . 
ment, In such a context, the need for a 
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ings truly reflect. the legal position as it 


stood at that. time and in. the subsequ-. — 


ent praceedings the courts proceeded on 
the assumption that boarding and lodg- 
ing house by itself was: a commercial 
purpose on the assumption that the 
boarding and lodging house being a com- 
mercial purpose, the use of the premises 
for running such a boarding and lodging 
house was outside the condition, 


14. Having regard to all the circum- 
stances, it appears to me that the proper 
course to follow would be to set aside 
the order of the Tribuual holding that 
the tenant had’ become liable to be evict- 
ed by virtue of’ CE (k) to: proviso to sub- 
sec, (I) of S, 14 and to modify the order 
of remand so as.to require the Addi- 
tional Rent Controller to hold a fresh 
inquiry after giving’ permission to the 
parties to amend their pleadings, if they 
so desire, and to give additional evidence, 


‘if necessary, and after hearing the par- 


ties, on. the question. if at. material time 
the tenant had been. serving food to the 
non-residents .or had at any time. dis- 
continued serving, of food. even to the 
lodgers. I direct accordingly. On the 
fresh. material being brought on record, 
it. would. be open. to: the Additional Rent 
Controller to. decide the question as to 
the liability of the tenant. to eviction in 
the light of the observations made above. 
In view of this order, the final order 
meanwhile made by: the Additional Rent 
Controller ' would! become non est and 
the appeal filed: against it by the ten- 
ant would! become infructuous and would 
be treated as such - 


15. The present application for evic- 
tion had been filed in the year 1965 and 
the proceedings have not as yet conclud-~ 
ed. It would, therefore, be reasonable 
and proper that the further proceedings 
are taken with maximum despatch and 
expedition, The Additional Rent Con- 
troller would decide the matter finally 
within six months of the receipt of the 
records, Parties: are directed to appear 
before: the: Additional! Rent Controller on 
lith May 1978: The records. would: be 
remitted to the Addtional: Rent Control- 
ler forthwith. €; M, No: 295 of 1978: by 
which the tenant: invites. attention to a 
notice served: upor the tenant by the 


Assistant Collector ist.Grade, Delhi De- 


velopment Authority, is, however, dis- 
missed. as to the said notice has no re- 
levance to the question ini controversy. 
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16. In the peculiar circumstances, 
_ parties will bear their respective costs 
of the eae in this Court. 

Order accoraingiy, 


_ AIR 1978 DELMI 206 
V.: S. DESHPANDE AND 
H. L. ANAND JJ. 
Mrs, Swaraj Garg, Appellant v, K, M. 
Garg, Respondent. 
Letters Patent Appeal No, 34 of 1972, 
D/- 7-3-1978.* 


(A) Hindu Law — Marriage — Restitu- 
tion of conjugal rights — ‘Choice. of mat- 
rimonial home — . Whether right vests in 
husband only or also in wife — Change 
in Jaw due to modern conditions of life. 
(Hindu Marriage Act (25 of 1955), S. 9, 
Constitution of India, Art. 14), 1977 
Hindu LR 175 (£B) (Pan)j), Diss, from. 


There is no warrant in’ Hindu law to 
regard the Hindu wife as having no say 
in choosing the- place of matrimonial 
home, Article 14-of the: Constitution 
guarantees equality before law and equal 
protection of the law to the husband and 
the wife, Any law which. would give 
the exclusive right to the“ husband to 
decide upon the place of the matrimonial 
home without -considering the merits of 
the claim of the wife would be contrary 
to Art, 14 and Greco udenst for that 
reason: ` 1 

It is true that pag: the Hindu. “law, 
the wife is not entitled to separate resi- 
dence and maintenance except for justi- 
fication and otherwise the husband and 
the wife are expected to live together in 
the matrimonial home. This is also where 


the wife depends on the husband finan-. 


cially. If, as in this case, the wife earns 
better than the husband, firstly she will 
not expect to be maintained by the hus- 
band and secondly, it will not be a mat- 
ter of course fòr her: to resign her, job 
and come to live with „her husband. Some 
kind of agreement and give and take is 
necessary. 


When the husband and the wife did 
not agree where they should stay, the 
husband must have a casting vote, With 
respect, a casting vote is only a tie- 
breaker, It is useful when a stalemate 
is to be broken because the matter has 
to be decided one. way or the other, Bo- 


*(Against Judgment of vV: D. _ Misra 2 
D/- 2-9-1971)). _ . 
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tween the husband nd the wife, the de- 
cision as to the matrimonial. home has 
to: be taken on the balance of circum- 
stances. If the circumstances are equal- 


‘ly balanced in favour of. the wife and 


the husband, then there would be a stale-« 
mate and neither of them would be able 
to sue the other for restitution of conju- 
gal rights. Such a breakdown of mar- 
riage for. which either of them or none 
of them can be blamed has now been 
made a ground for obtaining divorce in 
the United Kingdom by S. 1 of the Mat- 
rimonial Causes Act, 1973. A similar 
consideration might have led to the abo- 
lition of right to claim restitution of 
conjugal rights by S. 20 of the Matrimo- 
nial Proceedings and Property Act, 1970 
in the United Kingdom, 1977 Hindu LR 
175 (FB)-(Punj), Diss, from, (Para 16) 


Statement in para 442 Mulla’s Hindu 
Law 14th Edn, commented upon and 
held requires reconsideration, 
' {Paras 12, 19) 


(B) Hindu Marriage. Act (25 of 1955), 
S. 8 — Husband’s petition for restitution 
of conjugal rights —- Ground of with- 
drawal of wife from society of husband 
without reasonable excuse — Evidence 
and burden of proof —. Failure of hus- 
band to prove his allegations — Petition 
dismissed, Judgment and Order of single 
Judge, D/- 2-9-1971. (Delhi), Reversed, _ 


‘Held on facts that due to the financial 
difficulties. of the husband and comfort- 


able position of the wife and also dus 


to the discouraging. conduct of the hus- 
band towards the wife, the wife had a 
reasonable excuse for not resigning her 
job and for not coming to live with the 
husband at Delhi. The question of the 
wife withdrawing herself from the so- - 
ciety of the husband did not arise at all 
because the husband and the wife had 
not been able to decide where the mat- 
rimonial home should be set up. The 
fault, if any, for the lack of any agree- 
ment between. them on this ‘point was 
not of the wife and may be said to be 
of the husband, The husband had fail- 
ed to prove the grounds for awarding 


- him restitution of conjugal rights and 


the decree of the trial Court dismissing 
the petition should be restored. Judg- 
ment and Order of single J udge D/- 2~9- 


‘(Paras 18, 19, 21) 


Py to ATR ‘Manual (3rd Edn.), Hin, 


Marriage Act; 8. D. Notes l; 4 Bas. -i 


1978 - 


(C) Hindu Marriage Act «.(25 of 1955), 
S. 13 — Divorce — Breakdown of mar- 


riage as a ground. of divorce — Amend- 


ment of Law suggested, pa 
' Where there is a breakdown of t 
marriage, this in itself should be a cause 
for which divorce should, be available 
under law.: It would then be immaterial 
to enquire as to which of the two par- 
ties is at fault, The principle of break- 
down of marriage as enabling the par- 
ties to obtain a divorce recognised in 
the U, K. since 1973 is at present only 
partially recognised by the Hindu Mar- 
riage Act by the insertion of sub-s, (1-A) 
in S, 13 of the Act by the Amendment 
Act 44 of 1964. With such an amend- 
ment, the law would come im line with 
the English law. (Para 20) 
Anno: AIR Manual (3rd Edn.) Hin, 
Marriage Act, S. 13 N. 6. s 


Cases Referred: Chronological Paras 
1977 Hindu LR 175 (FB) (Punj) 9, 19,11 
1949 PD 98: (1948) 2 All ER 822, niger 


v, Dunn a oer 
AIR 1940 Mad 513 : ILR (1940) Mad 653 
. ys - 14 


(1988) AC 1: (1937) 3 All ER 402, Fen- 
der v. Mildmay E l 12 
(1894) AC 535 : 71 LT 489, T. Norden- 
felt v. Maxim Nordenfelt G, & A. Co. 
12 

S. L, Bhatia, Sr. Advocate, for Appel- 
lant: R. K. Makhija with Alakh Kumar, 
for Respondent. a. 

V. S. DESHPANDE, J.:— When the 
husband and the wife are both gainfully 
employed at two different places from 
before their marriage, where will be the 
matrimonial home after the marriage? 
With more and more women taking up 
jobs and wanting to retain them even 
after their marriage, the question be- 
comes increasingly important, topical and 
controversial, It has arisen in this case 
and requires consideration in some depth. 

2. The. wife, Swaraj, was working as 
a teacher at Sunam, District Sangrur, 
from 1956 and was the Headmistress -of 
Government High School, when she was 
examined as a witness in 1969. The par- 
ties were married on 12th July, 1964 at 
Sunam. The husband was abroad for 
Some years and though he seems to. be 
well qualified he did not get a satisfac- 
tory job in India, He was employed in 
M/s. Hastinapur Metals from Sept., 1986 
to Sept., 1967 at Rs, 500/- pm. without 
any. allowances and from 14th Sept., 
1987 by Master Sathe. and ‘Kothari: ~at 
Rs, 600/+ p.m; without. any -other : allew~ 
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ances, The father of.the wife, a peti- 
tion writer,: lives at Sunam, while the 
father of the husband, a farmer, lives at 
Village Lehra, The husband has no house 


- in Delhi of his own. Before the. marriage 


or at any time after the marriage the 
parties did not discuss, much less come 
to ahy agreement, as to where their 
matrimonial home should be after the 
marriage, Therefore, even after the mar- 
riage the wife continued to live at Su- 
nam and the husband at Delhi. The wife 
came to Delhi to live with her husband 
from 12th July, 1964 to 28th Aug, 1964 
and then went back to Sunam, She 
again came to live with the husband 
from Oct., 1964 to ist Feb., 1965 and 
went back to Sunam on 2nd Feb., 196d 
but did not return to Delhi thereafter. 


3. The husband filed a petition for 
the restitution of conjugal rights against 
the wife on the ground that she had 
withdrawn herself from, the society of 
the husband without reasonable excuse 
within the meaning of S. 9 of the Hindu 
Marriage Act, 1955 (hereinafter referred 
to as ‘the Act’). The husband complain- 
ed in the petition that the causes of 
her estrangement from him appear to be 
as follows: ` 
' (a) She felt the separation from her 


‘parents keenly and longed to go back to- 


them; 

‘(b) She pressed the husband that the 
latter’s aged father should not live with 
him; 


(c} The parents of the wife wanted to 
live on her income and urged her to re- 
turn to their home; a 

(d) That the. wife was abusive, short 
tempered and quarrelsome; and 

(e) That the wife imagined that she 
was not capable of leading a married 


_ life and. this made her irritable and fri- 


gid. E 

4, The wife defended the petition and 
replied to the grounds on which the pe- 
tition was based as follows: 

(a) There was nothing unnatural if she 
felt lonely for sometime after marriage, 
but this was no cause for the alleged 
estrangement. The husband himself had 
left the wife at her parent’s place; 

` (b) The wife never asked the husband 
that his father should not live with him; 
` de) The parents of the wife never 
wanted ‘to live on her inconie; 
. (dy & (e). These grounds were said: to 
be false allegations and were denied. .. 
The- wife further, pleaded that it was 
the husband who treated -her badly, All ` 
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through: he: was bent upon taking out 
the maximum amount of money. from 
her. and her parents, The husband has 
already extracted a huge dowry from 


the parents of the wife and has depriv- -. 


ed her of jewellery, clothes and other 
valuable presents which had been. given 
to her by her parents. The husband has 
kept all this money and has deliberately 
left the wife without good treatment at 
home or any proper medical treatment 


when she was ill and when she was in. 


the family way and delivered a daugh- 
ter. The reason why she could not join 
the husband was the cruelty meted out 
to her by the husband, i 


5. The petition was dismissed by the 
trial Court, but was allowed in appeal 
by a learned single Judge of this Court. 


Hence this Letters Patent Appeal, Both 


the trial Court and the first appellate 
court were of the view that the oral evi- 
dence adduced by the parties was un~ 
helpful and the contentions of the par- 
ties had to be decided on the correspon- 
dence which passed between the parties. 
While the husband has not adduced in 
evidence the letters received by him 
from his wife, the wife has produced 
eleven letters, Ex, Rl to R11, written by 
the husband to her and to her father. On 
this evidence two opposite conclusions 
were drawn by the trial Court and the 
first appellate court. The trial Court 
held that the husband only. wanted as 
much money as he could get out of his 
wife and her father, but had no inten- 
tion to keep her as his wife. The first 
appellate court took note of the preval- 
ent custom and observes “as the age of 
the girl advances the amount (the dowry) 
also increases’, It observed that “these 
settlements of money which should be 
looked down upon in the present day. of 
civilised society unfortunately keep on 
increasing in some sections of the so- 
ciety. However, from this it cannot be 
said that the only object was to make 
money and there was no intention on 
the part of the appellant to run the mat- 
rimonial home.” The learned single Judge 
further observed that “it does not show 
that he had the lust for her money, On 
the contrary it shows that because of 
the circumtsances he is trying to tame 
the shrew by giving various warnings.” 


§. After carefully balancing the pros 
and: cons of.the divergent decisions of 
the trial Court and the appellate court 
in the light of the evidence on record 


S. Garg v. K. M, Garg (Deshpande J.) 


ALR | 


and the arguments of both sides,. the fol- 
lowing two conclusions seem to emerge, 
which require to be discussed fully here- 


1. In the absence of a' pre-marital 
agreement between the parties, it can- 
not be said that the wife who had aper- 
manent job with good prospects was ex- 
pected to resign it, leave Sunam and 
come to live with the husband when the 
husband did not earn enough to main- 
tain the family at Delhi where life was 
costlier, 

2, The conduct of the husband was 
such as to frighten the wife from join- 
ing him and thus giving her reasonable 
excuse for not joining him. 

Choice of matrimonial home: 


7. The basic principles on which the 
location of the matrimonial home is to 
be determined by the husband and the 
wife are based on common convenience 
and benefit of the parties, They would 
be the same in English Law as in the 
Indian Law, The law in England is stat- 
ed in 13 Halsbury’s Laws of England, 
Fourth Edition (1875-76), para. 623, as 
follows : Š 


“Choice of matrimonial home.—It is a 
husband’s duty to provide his wife with 
a home according to his circumstances. 
There is no absolute rule whereby either 
party is entitled to dictate to the other 
where the matrimonial home shall. be; 
the matter is to be settled by agree- 
ment between the parties, by a process 
of give and take, and by reasonable ac 
commodation, | 

It is not against public policy for the 
parties to agree before marriage on 
what is to be the matrimonial home, and 
unless the reasons on which the agree- 
ment was based cease to exist, or if some 
changed circumstances give good. reason 
for change in the matrimonial home, 
the agreement stands. The location of a 
husband’s work is a most important con< 
sideration to be borne in mind in select- 
ing the situation of the matrimonial 
home, although in some cases the wife’s - 
business and livelihood may be'a predo- 
minant consideration, ) 

Neither party, it has been said, has a 


‘casting vote; it has further been sug- 


gested, that if the parties are both un- 
reasonable each might be entitled to a 
decree on the ground of the other’s de- 
sertion, but this. proposition has been 
doubted and disapproved. The parties 
should so arrange their affairs that they 


1978 . 
spend their time ‘together and not apart, 


and where there is.a difference of view, 


reason must prevail, 


A wife does not succeed in‘ establish- 
ing that a husband has not provided her 
with a reasonable home by showing that, 
having left him. unreasonably, she’ has, 
by her independent action, found accom- 
modation somewhere else which he is 
unwilling to accept,” «= 


8. The same statement of law is re-. 


peated in para. 93 of Rayden on Divorce,. 
12th Edition, probably because both of 
them are written by Joseph Jackson, a 
leading authority — on TEER Law m 
England, i 


9 The reason underlying the state- 
ment of law is obvious. The spouses can- 
not live on love. alone, They have to 
eat, be clothed, have a shelter and have 


such other amenities of life as may be 


obtained from the income of that spouse 
who is earning more, Normally, the hus- 
band would be earning more than the 
wife and, therefore, as: a rule the ' wife 
may have to resign her lesser job and 
join the husband, who would be expect- 
ed to set up the matrimonial home. But, 
as Lord Denning L. J. said in Dunn vV., 
Dunn, (1949) PD 98 at p. 103, “it is not a 
proposition of law ......... It is simply a 
proposition of ordinary good sense aris- 
ing from the fact that the husband is 
usually the wage earner and has to live 
near his work, It is not a proposition 
which applies to all cases”, If, as in this 
case, it is the wife who alone has the 
job which is also a good job, and the 
husband does not have sufficient income, 


can it be said that even then the hus- 


band has a right to decide ‘that the mat- 
rimonial. home must be at the place 
where he happens to reside and the wife 
must resign her job and come to live 


with him there? There is absolutely no 


principle or. authority in law which com- 
pels the wife to do so, A Full Bench of 
the Punjab and Haryana High Court in 
Smt. Kailash Wati v.. Ayodhia Parkash, 
1977 Hindu LR 175, seemsto have, how- 
ever, come to such a conclusion which 
was strongly relied upon by Mr. R. K. 
Makhija, learned counsel. for. the respon~ 
dent husband. A careful, consideration 


of the reasoning of thè Full. Bench brings _ 


out the following results : 


Though the Husband ‘arid’'the wife Be 


fore marriage ‘served at ‘two -different 
pir after marriage the wife was trans- 


to the station of her husband’ ‘poste 


S. Garg v. K. M. Garg (Deshpande. J.) 


- Marriage, ` 


ceed. posting in Punjab in or ‘after. April. 
Then you know in any _circumstan 
-you are. going to leave service in. a, year, 


{Prs, 7-9] Delhi 299 


‘ing and the two stayed together in the 


matrimonial home, Later the wife man- 
oeuvred to. get- herself transferred back 
to the place where she had served before 
‘This constituted her with- 
drawal from the society of her husband 
and no reasonable excuse was forthcom- 
ing from her for doing so, These facts 
are contrasted with the facts of the 


present case, 


‘The parties in the case before us. liv- 
ed at two different places before mar- 
riage. At the time of.the marriage there 
was neither an express nor an implied 
understanding between them that the 
wife was to leave Sunam and come to 
Delhi to live, with her husband. For, at 
the marriage the wife was 32. years old, 
had already put in eight years service 
as a teacher and was looking forward 
to a promotion in her job. The husband 


_does not appear to have any worthwhile 


job, when: he married, It could not have 
occurred to the parties that the wife 
would have to resign her job after mar- 
riage. This is why in Ex, Rl, dated 2nd 
September, 1964 the husband admitted 
that it was due to the service and finan- 
cial conditions that the parties had part- 
ed from each other. implying thereby 
that their living away from each other 
was inevitable. In Ex. R2, dated 15th 
September, 1964, written to ,the wife’s 
father, he says that he wanted the wife 
to resign and to come to live with him 
in Delhi but she wanted to go on serving 


-tl April, probably .because, as is men- 


tioned in Ex, R5, she was expecting pro- 
motion in April. In Ex, R5, dated 24th 
September, 1965, he says “I quite agree 
you went there (Sunam) with my per- 
mission, I too requested you in my let- 
ters to leave the bloody service because 
I am facing unbearable difficulties, I 
could have tolerated these difficulties if 
the promotion you are worried for is to 
be maintained forever. I may tell you 
in case you did not know that you will 
not be allowed to do service after the 
first delivery.” A daughter was born to 


. the wife in August, 1965 and till then 


the husband had apparently prepared 
himself to bear the separation from ‘her. 


But in. the same letter he again says 


“First ofall you-are not sure whether you 


can get promotion before April, second- 


ly I am not sure whether I would suc- 
ces, 


I£ my salary will not -be sufficient, . we 
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can starve, at least will be happy to- 


gether, than miles away working’ for. 


money at the cost of our comfort and 
enjoyments”’. It seems from this letter 
the husband had some kind of a job, 
but the salary twas not ‘sufficient .-for 
their comfort and enjoyment, If the wife 
in these circumstances hesitated to leave 


her job, particularly because. the. hus~ 


band also was thinking of leaving Delhi. 
and going to Punjab to live near his wife 
shé cannot be blamed, In Ex, R6, dated 
14th February, 1965, the husband is 
seen trying to get a job in the Punjab 
with a salary of Rs. 400 per month. This 
would mean that he did not want her, to 
resign, but was trying to get a job near 
her place, The circumstances ‘of this case 
do not, therefore, show that there was 
any duty on the ‘wife to: resign her job 
and come to live with her husband, 


10-11. ‘Our view asto the ‘choice: of 
the location of the matrimonial home thus 
respectfully differs from . the view of 
the Punjab & Haryana High Court Full 
Bench in Kailash Wati’s. case (1977 Hindu 
LR 175), We would, therefore, take’ up 
each of the-legal propositions advanced 
by the learned Full Bench and after 
stating it give reasons ‘for our meu 
to agree with if, 


KSS) Paragraph 442° of Mulla’s Hindu 
Law, 14th Edition, is as follows: vo 
= “(1} The wife is bound to live with her 
husband and to submit herself to. his 
authority. An agreement enabling the 
wife to avoid a marriage or to live sepa- 
rate from: her husband if he leaves the 
village in which his wife, and her parents 
reside, or if he marries another wife, is 
void. Such an agreement is against public 
policy and contrary to the spirit of tha 
Hindu: law, An agreement of this kind 
is no answer to a suit for restitution of 
conjugal rights by a husband. against his 
wife, 

(2) ‘The husband is bound to live with 
his wife and to maintain her.” 


Somewhat similar statements of- law a arð 


found in decisions of State . Courts in 
United States of America cited by the 
Fun Bench: . 


' 12. With. respect, this tanai of 
law should not be taken: superficially to 
mean that whatever the:circumstances, it 
is‘ always the wife who” ‘must resign her 


job howsoever better it may bé than the ' 


job of her husband, and must‘'come “to 
live with her husband even though the 
husband “may not be able to = ‘maintain 
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himself and his wife at the appropriate . 
standard of living, The uncodified part 
of the Hindu law is based partly on 
the Dharma Shastras and partly on cus- 


- tom, According to Prof. J. Duncan M. 


Derrett, “the Dharma Shastra authorities 
did not lay down law, -they taught 
righteousness to a population eager to 
acquire it, and it was this that they 
taught whether or not any ruler acted 
as their mouthpiece or coadjutor” (‘The 
Death of a Marriage Law,” (1978) pages 
49-50), The Dharma Shastras, therefore, 
reflected the law as it ought to be, 
While this may have largely coincided 
with the law as it was, the coincidence 
was not complete, If the Dharma Shas- 
tras preached that. the wife should al- 
ways submit to the husband whatever 
the financial circumstances of each of 
them, this was only the ideal aimed at 
by the authors of the Dharma Shastras, 
In so far as the right to set up the mat- 
rimonial home as being given to the 
husband alone at all times in preference 
to the wife is based on custom, this ref- 
lected the conditions of the age in which 
the custom was practised. The process 
by which a custom becomes law is well 
known, The custom must be ancient, 
certain and enforceable. The last re- 
quirement is expressed by saying that 
it must be supported by the opinio 
nécessitatis.. The Indian decisions cited 
at the foot of paragraph 442 of Mulla’s 
Hindu Law-are of the 1898 and 1901. 
Whatever may be the conditions’ in that 
distant past more than three quarters ‘of 
a century later the conditions are great- 
ly altéred, It ‘would be difficult to say 
now that’there is any custom which ob- 
liges an earning wife ‘to resign her job 
and join her husband even though on 
merits it is she who is better placed to 
choose the place of ‘the matrimonial 
home rather than the husband.” What 
happens to the custom when’ at ‘becomes 
law? C., K. Allen gives a two-fold an- 
swer to this question. Firstly, just as a 
proposition of law’: may be rejected 
either because it is an`incorrect formu- 
lation, or ‘because, though ` correct, it is 
not applicable to the instant case, a cus- 
tom may, be rejected because either“ ‘it 
is * ‘not’ applicable to the parties or it is 
held to be ` malus usus. | ‘Both thesa 


reasons ‘are “applicable — to. show that - no 
enforceable custom exists as law to. re 


quire the. wife to abandon all. her rights 


in favour of :the husband. in this respect. 
‘of law 
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may be adopted as being both a correct 
formulation and applicable to the | case 
in hand, a custom may be held to. be 
law for these reasons. No such custom, 
much less law, can be said to exist, Furs 
ther, even if it ever existed, it may: now. 
be rejected as being mischievous or 
contrary to the general policy of the law. 
It is now generally. recognised, especi~ 
ally since the decision in T, Nordenfelt 
v. Maxim-Nordenfelt G. & A. Co, (1894) 
AC 535, that public policy is “the policy 
of the day’ — ie. 
change from age to age in accordance 
with the prevailing notions and social in- 
stitutions of the time (see also Fender v. 
Mildmay, (1938 AC 1), (K. C. Allen, Law 
in the Making, 7th Edn, ‘Pp. 152 to las 
page 481). - 


-13. At the present day numerous: wos 
men have taken up jobs to help ` their 
families and also to be ‘useful members 
of. the society. It may be that the wife 
is financially and in other respects bet- 
ter situated to choose the place of the 
matrimonial home than the husband, ‘The 
existence of such circumstances in a par 
‘ticular case would make the law stated 
in paragraph 442 of Mulla’s Hindu Law 
inapplicable to such a case. It would ap- 
pear, therefore, that the said statement 
of law deserves to be reconsidered, It 
may be brought in line with the modern 


conditions as has been done in Halsbury, 


and Rayden referred to above, Alterna- 
tively, an exception to . paragraph 442 
deserves to be added to apply to work- 
ing wives who are better situated than 
their husbands to choose the place of 
the matrimonial home. 

14. It has been recognised. that social 
change among the Hindus has been gene- 
rally accompanied by appropriate 
changes in the Hindu law, particularly 
that part which relates to the . unequal 


conditions in which .Hindu. women had — 


been placed, This movement for the up~ 
lift of the status of the Hindu women is 
not nearly a century old. A noted Scho- 
lar in „Hindu Law, K, T. Bhashyam 
Aiyangar stated long ’ ago as follows: 
"We must give back their rights and 


privileges in law of which we have rob-: 


bed them. The injustices perpetrated | on. 
them in the name of law should be .re~: 
medied and even.as we. honour. them: in- 
life so must we make :them equal to. us 


in law. Then shall law be really a ref-. 


lection of life.” 
(Women in Hindu Law came 1926 
page 481), Lat + at 4 E . 
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Similarly,; Mr, Justice Krishnaswami 
change which con- 
ditions of. modern life -were making 
in the field of the Hindu law and observ- 
ed as follows: 

“At no time did those standards (the 
ancient standards fixed by the Rishis) 
and the rules in which they found ex- 
pression attain to. universal acceptance 
in the country, even among communities 
professing the Hindu faith...... We can- 
not shut our eyes to changes almost re- 
volutionary in character and extent 
which: have been for a considerable time 
past taking place in the structure of the 
Hindu social order and in the ideas and 
Sentiments which govern it. The old 
sanctions seem to have all but disap- 
peared, sweeping away before them. the 
old faith and the old institutions which 
did constitute in the past an integral 
condition of the indigenous fabric.” 

(Durgaprasada Rao v, Sudarsanaswami, 
ILR (1940) Mad 658 at-p, 666: ae 1940 
Mad. 513 at p. 517). 


15. In the light of the above obser- 
vations, it would appear that there is no 
warrant in. Hindu, law to regard the 
Hindu wife. as having no say in choosing 
the place. ‘of matrimonial home, Art. 14 
of the Constitution guarantees equality 
before law and equal protection of the 
law to the husband and the wife, Any 
law which would give the exclusive 
right to the husband to decide upon the 
place of the matrimonial home without 


considering the merits of the claim of 


the wife would be contrary to Art, 14 
and unconstitutional for that reason, . 

(2) It is true that under the Hindu 
law, :it is the duty of the husband to 
maintain his wife, but the wife is not 


under a corresponding duty to maintain 


her husband. This also is due to the fact 
that normally the husband is the wage 
earner, If, however, the wife also has 
her own income it will be taken ' into 
account and if- her income is _ sufficient 
to maintain herself the husband will not 
be required to pay her any maintenance’ 
at all, It is also true that the wife is 
not entitled to separate residence: -and 
maintenance except for justification and 
otherwise the husband and the- wife are 
expected. to live. together in the matri- 
monial home. This is also where the wife 
depends on the husband financially, If, 
as in this case,.the wife earns better 
than the ‘husband, firstly she will not 
expect to be maintained. by the husband 
and secondly, it will not be a matter of 
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course for her to resign her job and 
come to live with her husband. Some 
kind of agreement and give and taka 
is necessary, 


(3) The domicile of the wife is the 
same as that of the husband. This has 
no bearing on the choice of the matrix 
monial home at all. The domicile is of 
a country, while the matrimonial home 
has to be at a place where one of the 
spouses or both of them would be earn- 
ing enough to maintain the family, De- 
micile is even different from residence 
not to speak of the place of matrimo- 
nial home (see Joseph Jackson’s 
Formation and Annulment of Marriage”, 


388), 


(4) When the husband ‘ad the wife 
did not agree where they should stay, 
the husband must have a casting vote. 
With respect, a casting vote is only a tie- 
breaker, It is useful when a stalemate 
is to be broken because the matter has 


to be decided one way or the other. Be~ 


tween the husband and the wife, the de- 
cision as to the matrimonial home has to 
be taken on the balance of circumstanc- 
es, If the circumstances are equally 
balanced in favour of the wife and the 
husband, then there would be a stalemate 
and neither of them would be able to 
sue the other for restitution of conjugal 
rights. Such a breakdown of marriage 


for which either of them or none of them. 


can be blamed has now been made a 
ground for obtaining divorce in the 
United Kingdom by S. 1 of the Matri- 


monial Causes Act, 1973. A similar con~. 


sideration might have led to the aboli- 
tion of right to claim restitution of con- 
jugal- rights by S. 20 of the Matrimonial 
Proceedings and Property Act, ‘1970 in 
the United Kingdom. 


Conduct of the husband © 


. 16, In Ex, R2, dated 15th Sept. 1964, 
written by the husband to the father of 
the wife, the husband asked for more 
money for Sandhara from. him after hav- 
ing received Rs. 40,000 as dowry, But the 
wife maintained that the husband had 
actually received Rs, 42,000 and the hus- 
band showed his: willingness to return 
Rs. 2,000 (i.e. Rs, 42,000 minus: Ru- 
2,000) (sic) The. husband justifies the 
taking of this huge dowry by saying 
that his father had spent Rs, 60,000 on 
his education, The learned single Judge 


has expressed his awareness of the cus- 
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tom by which the boys and their fathers 
expect such extraction of dowry and 
money form the wives and their fathers. 
With respect, the presence of such un- 
healthy expectations and customs among 
certain sections of the society is no justi- 
fication. for the courts upholding them, 
On the other hand, by law we are bound 
to refuse to recognise them and to de- 
cide that demands for dowry and money 
are unjustified. In Ex, R3 the husband 
again refers to Rs. 35,000 having been 
paid as dowry. In Ex, R4 he does every- 
thing to alienate her and frighten her 
from coming to him, He tells that she. 
was not the first girl in his life. If not 
more than at least 100 girls had come 
into his life and they had always loved 
him and did everything for him, In 
Ex, R5 the husband further. spoils the 
chances of his wife coming to him by 
writing as follows: 


“If you are under the impression that 
your safe deposit what you earned and 
what your father gave you on Sandhara, 
would be yours, you are badly mistaken. 
If you come to stay with me. as my 
wife, your all belongings are mine, You 
too would be mine, You will not be able 
to move even a step without my permis- 
sion. If I want I can starve you for days 
and keep you thirsty for months, By the 
way of your arrival, you have to give 
me the account for your earnings+ cash 
you got from me, ete.+what your father 
gave you on Sandhara — the expendi- 
ture. Here also I have arranged two 
tutions for you of Rs. 100 each, All the 
money you earn or given to you from 
other sources, will be mine, Immediately 
you have to give that to me. Then if I 
like I can give you for’ your personal 
use, If I do not want to give you, you 
have to go without it, It all depends on 
my sweet will. But you will have no- 
thing to say regarding this. Regarding 
the clothes I bought for you, if you do 
not wish to use them I wili definitely 
return them. Do not you worry, it is my 
business not yours...... What' comes from 
there (that is from wife’s parents) I 
must be brought in the picture, ` not 
in the dark as the last time. Because so 
many people do ask me what came from 
Sunam on such’ By the 
way I feel my duty to warn you that I 
have agreed to take you on two months 
probationary period, If you still keep 
on progressing with your habits, you 
will be the loser not me...... But if you 
become pregnant in next two months. 
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and would not leave your habits, obvi- 
ously I get fed up with you and leave 
you for ever, then you will be in the 
worse condition...... So I advise you that 
this is the best time for divorce... a 
Please come to Lehra on 2nd otherwise 
for your own sake do not come,” 


17. The grounds on which the claim 


for restitution was based by the hus- 
band in the petition may now be dealt 
with as follows: 

(a) The wife’s feelings for separation 
from her parents during her first visit 
to her husband is natural and almost 
universal, 


(b) The husband’s father lived at vil- 
lage Lehra and the allegation that the 
‘wife wanted her husband’s father- not 
to live with the husband is not proved 
at all, 

(c) The husband’s stand that the pa- 
rents of the wife wanted to live on her 
income jis self-contradictory. 
same husband who has taken a huge 
dowry from the wife’s parents and who 
is trying to extract more money from 
her and her father. He cannot, therefore, 
be heard to say that: the parents of the 
wife were too poor to live on their own 
income and wanted her to live with 
them. 

(d) The husband says that his wife 
never said that she was not capable of 
leading a married life, ` 


18. Due to the financial difficulties of 
the husband and comfortable position of 
the wife and also due to the discourag- 
ing conduct of the husband towards 


the wife, we are of the view that the . 


wife had a reasonable excuse for not re< 
signing her job and for not coming to 
live with the husband at Delhi. Tha 
question of the wife withdrawing her- 
self from the society of the husband did 
not arise at all because the husband and 
the wife had not been able to decida 
where the matrimonial home should be 
set up, The fault; if any, for the lack 
of any agreement between them on this 
point was not of the wife and may - -þa 
said to be of the husband, ` 


19. We, therefore, hold that the hus« 
band has failed to prove the grounds 
for awarding him restitution of conjugal 
rights. 

20. What is the position? The wife 
has not asked for any relief and we 
cannot give it to her under S. 23-A of 
the Act. The relief asked for by the hus- 
band cannot be granted to him, This 
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must be very frustrating to the husband. 
His position is like the factory . worker 
(Stephen Blackpool) in the novel ‘Hard 
Times’ by Charles Dickens, Blackpool 
seeks advice on how he can end his un- 
happy marriage and is told that there is 
aa way in which the law can assist 


- “I£ I do her any hurt, sir there’s a law 
to punish me?” 

“Of course there is.” 

“If I flee from her, there’s a law to 
punish; me?” 

“Of course there is.” 

“If I marry T’oother dear lass, there’s 
a law to punish me?” 

“Of course there is..,....” 

‘Now, a ‘God’s name’, said Stephen 
Blackpool, ‘show me the law to help 


me’? 


(Quoted from Bernard Schwartz's "The 
Law in America’ the American Heritage 
History (1975) page 147). 

As Schwartz says ‘“Blackpool’s plaint 
echoed the popular attitude towards the 
law”. The feeling of the unsuccessful 
litigants in matrimonial causes would 
be similar. Where there is a breakdown 
of the marriage, this in itself should be 
a cause for which divorce should be 
available under law, ‘It would then be 
immaterial to enquire as to which of the 
two parties is at fault, The principle of 
breakdown of marriage as enabling the 
parties to obtain a divorce recognised in 
the U. K. since 1973 is at present only 
partially recognised by the Hindu Mar- 
riage Act by the insertion of sub-sec- 
tion (1-A) in Section 13 of the Act by 
the Amendment Act 44 of 1964 (see 
article “Divorce under the Hindu Marri- 
age Act — A Conflict of Principles in 
ATR 1971 Journal Section p, 113). It is 
understood that the question whether 
divorce should be directly obtainable 
after such breakdown of marriage is 


under consideration. Instances, such as 


the present one, would help the autho- 
rities to amend the law to enable the 
parties to obtain a divorce when the 


marriage is apparently broken down, as 


seems to be the case between the parties 
before us, With such an amendment, 
the law would come in line with the 
English law. 


21. The decree granted in favour of 
the husband by the learned single Judge, 
which is appealed against. is, therefore, 


.set aside and the decree of the trial 


court dismissing the petition of the hus- 


304 Delhi [Prs 1-2] Darshan Singh v. S. Jaswant Singh (Joshi J.) 


band is. restored, The parties are left to 
bear their PARDEE costs, 
, Appeal ENEE 
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L A. Nos. 2805 of 1976, 2538 of 1977 
and 200 of 1978 D/- 31-1-1978. ` 


Civil P. C. (5 of 1908), O. 6 R. 17 — 
Amendment necessitated by subsequent 
events — Suit for accounts of partner- 
ship — Relief of dissolution of ia 
ship allowed to be added. 


‘The parties to the instant suit were 
‘partners of a firm. The running of a 
liquor shop was, according to the plaintiff 
the principal activity of the firm. The 
original plaint showed that all what the 
plaintiff wanted in the first instance was 
that the firm should continue functioning, 
that defendant No, 1 be. called upon to 
render accounts thereof, that a decree be 
passed in favour- of the plaintiff for what- 
ever be found due to him and that 
should - it be necessary to dissolve the 
liquor business of the firm this may be 
done. It was not denied by the plaintiff 
that there could be no dissolution of one 
part of the business of a firm .and dis- 
solution of the firm was admittedly not 
asked for in the plaint. The plaintiff's 
preference . was for the continuance of 
the partnership, even of its dealings in 
liquor, and what he really desired was 
that he should get his true share of the 


profits made by the firm, and. to dis- 


sociate himself from the liquor business 
alone and that too only if the aforesaid 
end could not be achieved, When the 
suit was Instituted the plaintiffs griev- 
ance was that defendant 1 was carrying 
on his personal liquor business at the 
cost of the partnership but defendant 1 
refuted this contention and urged that 
the necessary licence was formerly in 
the name of the firm but it was subse- 
quently taken in his own name. Since 
according to the plaintiff “the liquor 
business was the principal activity of 


a firm he did not feel like continuing — 


er of the firm and made, in 


o a of ‘the changed circumstances, ` by 


‘way of an amendment ` of the plami a 
EVITV/D412/78/WNG ~ ; a nD, 


A. L R. 
request for the dissolution of the part- 
nership itself, 


- Held that the . circumstances hich 


prevailed on the date the suit was filed. 


had no doubt undergone. a change and 
an amendment would obviously result in 
avoiding multiplicity of legal proceed- 


ings. Moreover, i was a fact that the: 


a could no longer carry on its 
u 


or business, which business was of. 


undeniable importance, The plaintiff's 
asking for the dissolution of the partner- 
ship would not appear, therefore, to be 
totally unjustified, Case law discussed. 
(Para 9) 
Hence the application for amendment 
of the plaint was granted but subject to 
the condition that the suit, so far as the 


_Telief of the dissolution of the partner- 


ship was concerned, would be deemed 
to. have been filed on the date of the 
application for amendment and the 
plaintiff had to pay certain amount as 


costs to the defendant, (Para 13) 

Anno: AIR Comm, Civil P, C, (3th` 
Edn.) O. 6 R. 17 N, 12A. 4 
Cases Referred: Chronologi Paras 
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AIR 1976 SC 830: (1976) 1 SCC. 803; 
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G. S. Vohra, for Petitioner Arun 


Mohan (for Nos. 1 and 3) and. K, S, 
Bindra (for No. 4) for Respondents. `. 

ORDER — This order will dispose of 
three applications (LAs, 2805/76, 2538/77 
and 200/78) made. by the plaintiff under 
O. 6, R. 17 and S. 151 of. the Civil P, G 
for the amendment of his plaint, 


‘2. The suit, No. 445 of 1976, plaint 
whereof . ts sought to be amended was 
instituted by Serdar Darshan Singh 
Kochhar as stated. by way of its heading 
‘for rendition - of, accounts declaration 
and permanent injunction’. The prayer 
clause, numbered as para 19, reads as 
follows :— 


“19. -The Hon’ble Court be l to 
decree in favour of the plaintiff and 


egainst the defendants to = ae 


effect :— 


(a) ‘The accounts of the a M/s. 
‘Dadabhoy be taken. from 


“ut 
~ 


- any of the defendants be. decreed e 


1-7-87 kii < 
- 8380-6-76- and. the defendant No, 1 be call- 
ed upon to render the same, and. what- ' 
ever is found due. to the- plaintiff from * 
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and made recoverable from him and 
should it be necessary to dissolve the 
liquor business of the firm, this may also 
be done. 


(b) A perpetual injunction be issued 
against the defendant No. 1, restraining 
him from using or carrying on any busi- 
ness in shop No, 206, Chandni Chowk, 
Delhi and the two godowns, situated in 
Gali Qasim Jan and Gali Kupe Wali in 
Ballimaran, Delhi which were being 
used hitherto by M/s. B. Dadabhoy for 
its business to the exclusion of the 
plaintiff or for any purpose other than 
that of the firm, . 3 

(c) A perpetual {njunction be issued 
against the defendant No, 1 restraining 
him for drawing upon or using the funds 
of the firm for his own purposes or pur- 
poses other than those of the firm and 
also a similar injunction be issued re- 
garding the liquor stocks. 


(d) It be declared that the entire fur- 
niture, fixtures and other articles of 
which list ig annexed hereto are the 
‘property of the firm and the defendant 
No. 1, as such, does not own them.” 


3. The plaintiff filed his first appli- 
cation (LA. No. 2805) for amendment on 
8-12-1976 and craved the permission of 
the Court to introduce changes in his 

. pleadings at different places but it is 
agreed between the parties that the one 
really important point is that of relief, 
On this subject it was submitted that the 
words ‘and should it be necessary... 
be done’ appearing in cl, (a) at page 12 
of the plaint (Le. paragraph 19 repro- 
duced above) be deleted and the follow- 
ing words be substituted in their place: — 


“The defendants be made to account 
for profits on account of the subsequent 
user of the assets of the erstwhile firm 
M/s. B. Dadabhoy, as well, and otherwise 
compensate the plaintiff for the same.” 
The plaintiff wanted to tinker with cls, (b) 
and (c) of para, 19 of the plaint too, but 
those changes again are conceded by the 
parties, to be of little significance and 
need not be dwelt upon. After a reply 
to this -application was filed by the 
defendants the plaintiff realised that the 
application aforesaid suffered from cer- 
tain errors and he made his second 
application (I. A. 2538) dated 26-7-77 
‘(filed on 1-8-1977) to remedy the same. 
This application was accompanied by a 
list of the desired- amendments and the 
same were comp in nine paras. 
Significantly, however, no ee was 
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asked for in the prayer clause beyond 


that for which a request had been made 
in L A, 2805 referred to above, On 
12-12-1977 Darshan Singh Kochhar got 
prepared his third application (I.A. 200/ 
78) for amendment, It was stated in this 
application inter alia that the follow- 
ing words be allowed to be added in 
para 21(a) of the amended plaint :-— 


“The partnership be eso vee as at 
1-7-76 and”, 

4. All the three sopliedtions stoncadia 
have been opposed by the defendants as 
male fide and the omissions made by the 
plaintiff at the beginning are stated to 
be intentional, . 


5. The parties are partners of the firm, 
Messrs. B. Dadabhoy, and as the origi- 
nal plaint would show without a shadow 
of doubt, all what the plaintiff wanted . 
in the first instance was that the firm 
aforesaid should continue functioning, 
that defendant No, 1 be called upon to 
render accounts thereof from 1-7-1967 
till 30-6-1976, that a decree be passed in 
favour of the plaintiff for whatever be 
found due to him and that should it be 
necessary to dissolve the liquor business 
of the firm this may be done, Dealing 
in liquor is not the only activity of 
Messrs B. Dadabhoy though it may not 
be its major activity. It is not denied. 
by the plsintiff’s counsel that there 
could be no dissolution of one part of 
the business of a firm and dissolution 
of the firm was admittedly not asked 
for in the plaint. Darshan Singh’s pre- 
ference was for the continuance of the 
partnership, even of its dealings in 
liquor, and what he really desired was 
that he should get his true share of 
the profits made by the firm, and to 
dissoclate himself from the liquor busi- 
ness alone and that too only if the afore- 
said end could not be achieved. 


6. At the time the suit was instituted 
the plaintiffs grievance was that Jaswant 
Singh Kochhar was carrying on his per- 


sonal liquor business at the cost of the 


partnership but Jaswant Singh Deft. 1 
refuted this contention . and urged that 
the bid given by him on 20-6-1976 was 
to secure L-1 and/or L-2 licence in the 
name of the firm and on 23-6-1976 he 
obtained the L-2. liquor licence for and 
in the name of the firm, According to 
the plaintiff liquor licences were auction- 
ed again in the third week of April 1976 
(1977) for the period 21-4-1977 to 31-3- 
1878 and this. time Jaswant Singh figured 
as the successful bidder in his individual 


306 Delhi [Prs, 6-10]: Darshan Singh v. S. Jaswant Singh (Joshi J.) 


capacity and as a necessary consequence 
the liquor licence of Messrs B, Dadabhoy 
came to an end. He wanted to delete 
paragraph 14 of the plaint through the 
second application (LA, 2538) and sub- 
stitute in its place the words:— 


“The plaintiff wants to dissolve the 
partnership of M/s. B. Dadabhoy and does 
not want to carry on any business in 
partnership with the defendants, Indeed, 
the liquor business came to an end on 
30-6-1976 and it had to be dissolved.” 
But as already stated, no prayer for the 
dissolution of the firm was still made: a 
proposal for the introduction of the 
relief came only through the last appli- 
cation (LA. 200/78) filed on 12-12-1977. 


7. The defendants -contend that the 
plaintiff did not ask for dissolution of 
- the partnership because he hoped the 
firm would be making decent profits in 
its liquor venture and he did not want 
to deprive himself of his share of the 
same, When he found in due course of 
time that it was in the red, he came 
forward with the plea for its dissolution 
believing that the amendment would 
be effective from the date of the institu- 
tion of the suit and he would get rid of 
his liability in respect of the losses in- 
curred _ through this device. Another 
argument advanced on behalf of the 
defendants at the Bar is that the part- 
nership agreement between the parties 
provides for reference of the disputes 
connected with their business to arbitra- 
tion and if the amendment takes effect 
from the time of the filing of the origi- 
nal plaint they would be debarred from 
asking for the stay of the sult for dis- 
solution of the partnership under S, 34 
of the Arbitration Act, 1940. According 
fo them no reasons for the amendment 
asked for have been stated and because 
there is an ulterior motive behind the 
applications the same should be rejected, 


8. The reasons for the material amend- 
ment have of course been given. At the 
time the suit was instituted the plaintiff 
thought Jaswant Singh was carrying on 
the liquor business for his personal gain. 
Jaswant Singh presented, however, quite 
a contrary view of the situation and 
submitted that the liquor business conti- 
nued to be done for the partners, The 
plaintiff urged in the subsequent stages 
of the proceedings that the rules did 
not permit a liquor licence being issued 
in the name of a firm unless the part- 
nership deed or a letter of authority 
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signed by all the partners was produced 
by the bidder before the Excise autho- 
rities and that Jaswant Singh could not 
manage to do. At the time of the second 
auction he offered the bid in his own 
name which was accepted and Messrs. 
B. Dadabhoy consequently went out of 
the liquor business. Since according to 
the plaintiff the liquor business was the 
principal activity of the firm he did not 
feel like continuing as a partner of the 
firm and made, in view of the changed 
Circumstances a request for the dig- 
solution of the partnership itself. | 

9. It was laid down by the Supreme 
Court in Nair Service Society Ltd. v. 
K. C, Alexender (AIR 1968 SC 1165) 
that a suit must be tried on the original 
cause of action and if circumstances 
change they can form the subject of 
some other proceedings but added that 
there were a few exceptions to this Pro- 
positlon; sometimes it happens that the 
original relief claimed becomes mappro- 
priate and an amendment of the plead- 
ing may be allowed in such cases. The 
circumstances which prevailed on the 
date the suit was filed have no doubt 
undergone a change and an amendment 
will obviously result in avoiding multi- 
plicity of legal proceedings. Moreover, 
it is a fact that the partnership can no 
longer carry on its liquor business, 
which business was of undeniable im-|. 
portance, The plaintiffs asking for the 
dissolution of the partnership would not 
appear, therefore, to be totally unjusti- 
fied. In Jai Jai Ram Manohar Lal v. 
National Building Material Supply, Gur- 
gaon (AIR 1969 SC 1267) their Lordships. 
of the Supreme Court made the follow- 
ing observations (et p. 1269): 


“Rules of procedure are intended to be 
a handmaid to the administration of 
justice. A party cannot be refused just 
relief merely because of some mistake, 
negligence, inadvertence or even infrac- 
tion of the rules of procedure, The 
Court always gives leave to amend the 
pleading of a party, unless it is satisfied 
that the party applying was acting mala 
fide, or that by his blunder, he had 
caused injury to his opponent which may 
not be compensated for by an order 
of costs. However, negligent or careless 
may have been the first omission, and, 
however late the proposed amendment, 
the amendment may be allowed if it 
can be made without injustice to the 
other side,” "n 

10. The counsel for the defendants has 
quoted Reserve Bank of India v. Ram= 
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krishna Govind (1976) 1 SCC 803: (AIR 
1976 SC 830) to buttress his contention 
that a belated application for amend- 
ment should not be allowed, But in that 
case the suit had run the whole course 
of its trial and the amendments had been 
allowed by the High Court at the stage 
of the second appeal. In the matter be- 
fore me issues have yet to be framed and 
the aforesaid authority would not, there- 
fore, apply. The other case referred to 
by the defendants’ counsel, M/s. Modi 
Spinning & Weaving Mills Co, Ltd. v. 
M/s, Ladha Ram & Co., (1976) 4 SCC 
320: (AIR 1977 SC 680) dealt with the 
amendment of the written statement 
which if allowed would have displaced 
the plaintiff's suit and deprived him of a 
valuable right already accrued to him. 
The defendant wanted as a matter of fact 
to set up an entirely different and new 
case and that the court considered to 
be unjust, 


11. The partnership between the par- 
ties is indisputably a partnership at will. 
The partner wanting dissolution of this 
type of partnership can secure his objec- 
tive by giving a notice as provided in 
gsub-sec, (1) of S, 43 of the Partnership 
Act, No such notice has at any time been 
given by Darshan Singh to his partners. 
The mere institution of the suit, the Sup- 
reme Court held in Banarsi Das v. 
Kanshi Ram, (AIR 1963 SC 1165) does 
not amount to notice of dissolution with- 
in the meaning of S. 43 (1) of the Part- 
nership Act and the date of service of a 
summons accompanied by a copy of the 
plaint in such a suit cannot be regarded 
as the date of the dissolution of the 
partnership. The date of dissolution will 
be, their Lordships observed, the date 
fixed in the preliminary decree passed 
under O. 20 R. 15 and even if it is as- 
sumed that the term “notice” in S, 43 (2) 
is wide enough to include within it a 
plaint filed in a suit for. dissolution of 
partnership, the sub-section itself pro- 
vides that the firm would be deemed to 
be dissolved as from the date of com- 
munication of the notice, The defendants 
plea is that there has been no dissolu-~ 
tion of the firm, Messrs B. Dadabhoy, 
so far and the plaintiff cannot absolve 
himself of the losses suffered by the 
firm during the pendency- of the suit by 
incorporating a belated prayer for the 
dissolution of the firm and having the 
amendment made effective from the date 
of the institution of the suit. The plain- 
tiffs counsel, on the other hand, con- 
tends that at least from 1-7-1976 the 
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liquor business has been conducted by 
Jaswant Singh Kochhar on his own and 
he (the plaintiff) cannot be burdened 
with the liabilities incurred by that busi- 
ness subsequent to that date, As a matter 
of fact, I am not at the moment deter- 
mining the date of the dissolution of the 
partnership nor shutting out the plain- 
tiffs claim that he would not bear the 
brunt of the set-back suffered by the 
liquor business from the date it has 
been run by Jaswant Singh exclusively. 
But, inclined as I am to allow the 
amendment for the reasons stated, I am 
duty bound at the same time to ensure 
that it is done on just terms. In the 
case reported in State of Rajasthan v. 
Rao Dhir Singh (AIR 1972 Raj 241) 
when claim for a certain amount was | 
put forward by the plaintiff for the 

first time in the amendment application 
the court allowed the amendment but 
ordered that the claim would relate 
back to the date when the amendment 
application was made and not to the 
date of the original suit so that the 
‘defendants’ plea of limitation was not 
destroyed. In the case of Raghvir Prashad 
etc. v. Chet Ram, 1971 Cur LJ 612, the 
court granted the prayer for amendment 
because it considered the same to be 
necessary for adjudication of the real 
matter in controversy but directed, to 
protect the interest of the defendants 
at the same time, that the amended suit 
shall be treated as having been filed on 
the date on which the application for 
amendment was given. 


22 Rule 17 of O., 6 of the Civil P. C. 
reads as under :-— l 


“R. 17. The Court may at any stage of 
the proceedings allow either party to 
alter or amend his pleadings in such 
manner and on such terms as may be 


just and all such amendments shall be 


made as may be necessary for the pur- 
pose of determining the real questions 
in controversy between the parties.” 
(emphasis added), 


13. In view of the above provisions 
if the plaintiff is allowed to amend his 
plaint it must be done on such terms as 
should be just. I would, therefore, grant 
the plaintiff's applications under consi- 
deration, but subject to the conditions 
that the suit so far as the relief for dis- 
solution of the partnership is concerned 
shall be deemed to have been instituted 
from the date of LA. 200/78 ie. 12-12- 
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1977, and the plaintiff shall pay Rs. 250/- 
as costs to the defendants, l 


14. The amended plaint shall be filed 
on 10-2-1978. 


Application allowed. 
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iV. S. DESHPANDE AND 
H. L. ANAND, JJ. 
Anand Vardhan Chandel, Petitioner v, 


University of Delhi and another, Respon= 
cents. 


Civil Writ Petn. No. 578 of 1977, 
D/- 5-5-1978, 

(A) Constitution of India Arts, 19 (1), 
21 and 41 — Right to education — If 
fundamental right — If includes right to 
participate in activities of students’ 
Union, (Delhi Universities Act (1922), 
S. 3). l 


Article 41 of the Constitution of India 
provides that “the State shall, within the 
limits of its economic capacity and deve- 
lopment, make effective provision for 
securing the right to work, to education, 
etc.” The University of Delhi is an insti- 
tution established to provide education. 
Once the State takes action by legislation 
or otherwise to make the right to educa- 
tion available to every eligible person 
the statutory right or statutory faci- 
lity should stand in practice (if not in 
theory) on the footing of a fundamental 
` right. (Para 9) 


Participation in the Union activities 
for the promotion of -its declared aims 
and objectives is an integral part of the 
education of the student. Participation in 
the activities of the students’ Union in- 
cluding contesting election to its office- 
bearers is thus as much the right of a 
student as is the admission to a Univer- 
sity, . (Para 11) 


Participation in the students’ Union 
established and run by.the University 
which is “State” under Art. 12 of the 
Constitution appears to be a fundamental 
right also for the following reasons: 
Firstly, it involves the right to assemble 
peacefully within the meaning of Arti- 
cle 19 (1) (b), secondly, it involves the 
right to form associations or Unions witb- 
in the meaning of sub-cl. (c) of Arti- 
cle 19 (1) and thirdly, the right te 
education through participation in the 
students’ Union also involves freedom of 
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Delhi University A.I. R. 
speech and expression guaranteed by 
Art, 19 (1) (a). The right to education 
is also included in Art. 21 of the Consti- 
tution. The expression “liberty” im Arti- 
cle 21 includes opportunity to participate 
in the activities of the students’ Union. 
The student has therefore a fundamental 
right to educate himself by participating 
in the activities of the students’ Union 
including election of its office-bearers 
under sub-cls, (a), (b) and (c) of ‘Arti- 
cle 19 (1) read with Art, 21 of the 
Constitution. (Para 17) 


Anno: AIR Comm., Const. of India 
(2nd Edn.), Art. 19, N. 2; Art. 21, N. 5 
(c) and Art. 41, N. 1. . 


(B) Constitution of India, Art. 228 
(1) (a) — Right to contest election of 
office-bearers of students’ Union — De- 
nial of — Rejection of nomination paper 
held amounted to denial of fundamental - 
right — Petition under Art, 226 held was 
maintainable. 


Once the University admits a student, 
it becomes its duty to educate him or 
give him equal opportunity with others 
to educate himself. Since the participa- 
tion in the Union activities is a part of 
the total education given by the Univer- 
sity equal opportunity has to be given — 
to all students to participate in the Union 
activities. It is necessary to ensure, 
therefore, that the students after being 
admitted will have a reasonable time to 
join the students’ Union including elec- 
tions to it, (Para 24) 


In the present case the admission of 
the petitioner at the earliest could have 
been on the 9th Aug., 1977. He wanted 
to contest the election to the post of 
Vice-President of the Union, The last 
date for the receipt of nominations was 
2.00 P. M. 10th Aug., 1977, The nomi- 
nation paper filed by the petitioner was 
rejected as it was tendered after 2.00 
P.M. on-10th Aug., 1977. 


Held that it could not be said that 
sufficient time was given to him to know 
the newly admitted students amd to pre~ 
pare himself for the election and to file 
nomination paper. The action of the 
University authorities in rejecting the 
petitioner's nomination paper resulted, 
therefore, in the dental of the exercise 
of the fundamental right to education by 
the petitioner. Need of fixing a new date 
for the commencement of ‘the official 
year which would allow sufficient time 
to the students to know each other after 
the admissions are over and then to file 
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their nomination papers, etc. for election 
to the students’ Union stressed, 

(Paras 24, 26} 

Anno: AIR Comm., Const. of India 
{2nd Edn.), Art. 226, N. 26 (I). 


(C) Constitution of India, Art, 226 — 
Right to contest election of office-bearers 
of students’ Union — Rejection of nomi- 
nation paper by Election Officer — Action 
held was in executive power of “State” 
against which writ could lie. (Delhi Uni- 
versity Act (1922), S. 4 (13)). 

The University is not only a public 
authority for the purpose of Art. 226, 
but also “State” under Art. 12 of the 
Constitution, Action of the State may 
be legislative or executive. (Para 18) 


It is well settled that instead of 
exercising legislative power and making 
subordinate legislation, the Government 
or the statutory authority may take exe- 
cutive action, Exercise of such executive 
power would be legal so long as it is 
within the ambit of the statutory powers 
of the public authority concerned and so 
long as it does not contravene any other 
law or private rights. Section 4 (13) of the 
Delhi University Act expressly empowers 
the University to act executively in fur- 
therance of its objects. The wide words 
used in S. 4 (13) of the Act will thus 
include within the meaning the executive 
powers of the University to join in 
framing the Constitution for the students’ 
Union and to co-operate with them by 
participating in the rumning of the Union 
activities, (Paras 19, 21) 


Ali this shows that the action taken 
apparently umder the Constitution by 
University authorities is the executive 
action by the authorities in their official 
capacity endowed on them by the Delhi 
University Act. Thus in rejecting the 
nomination paper the Chief Election Off- 
cer was’ exercising the executive power 
of the University which is the action of 


“State” within the meaning of Art, 12 


of the Constitution and the same was 

liable to be struck down if found illegal 

(Para 22) 

Anno: AIR Comm., Const. of India 
(2nd Edn.), Art. 226, N. 31 B) 
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Rèd Jon Broadcasting Co. v, Federal 
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AIR 1967 SC 1836 17 
(1966) 383 US 75: 15 Law Ed 2d 597, 
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(1964) 376 US 254 : 11 L ed 2d 686, New 
York Times Co. v. Sullivan 13 
(1964) 381 US 301, Lamont v, Postmaster 
14 

ATR 1963 SC 1295 : 1963 All LJ 711: 
1963 (2) Cri LJ 329 -` 17 
ATR 1962 SC 171 - 49 


AIR 1961 SC 276 : (1961) 1 SCR 750 19 
(1957) 354 US 476: 1 L ed 2d 1498, Roth 

v. United States 14 
AIR 1955 SC 549 19 
ATR 1950 SC 27: 51 Cri LJ 1383 17 
(1931) 283 US 359: 75 Law Ed 1117, 

Streamberg v. California 14 


vV. S. DESHPANDE, J.: — Is there a 
fundamental right to education to be 
spelt out of cls. (a), (b) and (c) of Art. 19 
(1) and Art. 21 of the Constitution? Does 
it include participation by a student in 
the activities of the University Students’ 
Union? Does the denial of this right to 
the petitioner by the University sustain 
this petition under Art, 226 (1) (a) of the 
Constitution? These somewhat novel 
questions arise in this writ petition on 
the following facts. 


2 The University of Delhi is consti- 
tuted by the Delhi University Act, 1922. 
Under S. 3 the University is constituted 
by the Chancellor, Vice-Chancellor, the 
Court, the Executive Council and the 
Academic Council, Under 8.4 it has 
power to provide for instruction, ete. 
and to do all such acts and things whe- 
ther incidental to the powers aforesaid 
or not as may be requisite in order to 
further the objects of the University as 
a teaching and examining body and to 
cultivate and promote Arts, Science and 
other branches of learning. Under S. 21 
the Executive Council shall be the exe- 
cutive body of the University. For the 
academic year 1977-78 the University Bul- 
Ietin of Information sets out the method 
by which students are admitted to the 
M.A, classes in order of merit. The peti- 
tioner was an applicant for admission to 
M.A. (Philosophy). The number of seats 
in each of the M.A. courses is fixed, Ac- 
cording to the number of seats and the 
merits of the candidates the first list of 
admissions was notified for M.A. (Philo- 
sophy) on the 21st July, 1977. It is com- 
mon experience that all the applicants 
to whom admissions are offered do not 
take them up, Some seats remain vacant 
after the. first batch of students accept 
some of the admissions offered in the 
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first list, The remaining seats are notifi- 
ed in the second list to candidates next 
below in merits. Out of them also mot 
all accept the seats offered and so a third 
list is also issued. In the present case 
the third list for M.A. (Philosophy) for 
admission was issued on the 9th Aug., 
1977 and the candidates were told ta 
collect the admission slips between the 
9th and lith Aug., 1977, 


3. The petitioner availed himself of 
the admission given to him on the 10th 
Aug., 1977. On the basis of this admis- 
sion the petitioner was entitled to parti- 
cipate in the activities of the University 


Students’ Union. He wanted to contest. 


the election to the post of Vice-President 
of the Union, His momination paper for 
that purpose was, however, not accepted 
by respondent No. 2, Chief Election Off- 
cer, Delhi University Students’ Union, 
because it was submitted after 2.00 p.m., 
while nominations could not be accept- 
ed beyond 10th Aug., 1977 after 2.00 
p.m. according to the programme’ of 
holding the Students Union elections al- 
ready fixed. This brings us to the consi- 
deration of what the University Stu- 
dents’ Union is and how the election of 
its office-bearers is held, 


4, Though the Delhi University Act 
does not refer to the 
. dents’ Union, probably because in the 
year 1922 they had not become an integral 
part of the students’ academic life at the 
Universities, the University Students’ 
Union was subsequently established at 
the Delhi University. On 2nd Aug., 1973 
the Executive Council abrogated the then 
existing constitution of the Delhi Uni- 
versity Students’ Union and promulgated 
an interim constitution for it. Under 
para 22 of the interim constitution, a 
constituent body consisting of two ele- 
ments. namely, (1) the students repre~ 
sented by the Presidents of the College 
Unions and the office-bearers of the Uni- 
versity Students’ Union, and (2) the Uni~ 
versity represented by the Staff Adviser 
of the Union, the Treasurer of the Union, 
ten nominees of the Executive Council, 
five neminees of the Delhi University 
` Teachers Association and the Chairman 
appointed by? the Vice-Chancellor acting 
as the Patron of the Union framed a 
new constitution which exists today. The 
Executive Council approved it on 1-7- 
1974. 

5. Paragraph 15 of the Constitution of 
the Union says that the official year of 
the Union will be from the 16th Aug., 


A. V. Chandel v, Delhi University 


University Stu- - 


A. I. R. 


of every year to the 15th Aug., of the 
following year and that the election of 
the office-bearers of the Union should 
be completed at the latest by the 16th 
Aug. every year, In the academic year 
of 1977-78 due to the delay in publish- 
ing results and consequent delay in ad- 
missions, the Patron of the Umion acting. 
under para 27 of the Constitution notified 
that the official year for 1977-78 would 
be from 22nd Aug., 1977 instead of 16th 
Aug., 1977. He appointed respondent 
No. 2 as the Chief Election Officer for 
conducting the election of the office- 
bearers of the Union. The last date for 
the receipt of nominations was 2.00 p.m. 
10th Aug., 1977. The nomination paper 
filed by the petitioner was rejected -by 
respondent No, 2 as it was tendered to 
him after 2.00 pm. on 10th Aug. 1977, 


6. The writ petition had to be filed in 
a hurry, Shri Ram Panjwani, learned 
counsel for the petitioner, therefore, 
wanted to raise pure questions of law on 
the basis of the admitted facts, though 
he had had no time to plead them in the 
writ petition, Since the facts were not 
disputed and the questions are substan- 
tial and of general importance Shri 
Panjwani was allowed to argue them. 
He contends that the petitioner has a 
fundamental right to education which 
includes participation in the activities 
of the University Students’ Union and, 
therefore, the right to contest the elec- 
tion of the office-bearers of the Union, 
He says that this right was denied to 
him because sufficient time was not 
available after his admission to file a 
nomination paper. He says that the de- 
nial of this right by respondent No. 2, 
appointed by the Vice-Chancellor acting 
as the Patron of the Union was an act 
of the University, respondent No, 1, 
which is “State” within the meaning of 
Art. 12 of the Constitution, Respondent 
No. 1 is also a public authority, The writ 
petition is, therefore, maintainable 
against the respondents under Arti- 
ele 226 (1) (a) of the Constitution. 

7. Shri Sultan Singh for the Univer- 
sity in his oral argument denied that the 
petitioner had any fundamental right to 
an opportunity to seek election as an 
office-bearer of the University Students’ 
Union, Consequently, the writ petition 
was not maintainable under sub-cl. (a) 
of Art. 226 (1) of the Constitution, Fur- 
ther, the constitution of the Union was — 
not law. Any alleged contravention of it, 
such as the action of the Patron purport- 
Ing to be under para. 27 thereof to post~ 
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pone the elections or the rejection of 
the nomination paper of the petitioner 
was not a contravention of any law 
within the meaning of sub-cl (b) of 
Art. 226 (1), Lastly, the rejection of the 
nomination paper by respondent No, 2 
was not an action by the State, namely, 
the University, because respondent No. 2 
was acting under constitution of the 
Union which is. not law. 


8. It is in the light of the above argu-~ 
ment that the questions set out at the 
beginning of the judgment may now be 
considered. 

Is there a fundamental right to education? 


9. Fundamental rights (also called 
human .- rights or basic rights) are of 
two kinds: (1) the classical rights, and 
(2) the economic (and social) rights. As 
a former Chief Justice of India observed; 
“Every human being,,..can think, speak, 
move about, associate with others, pray 
in his own way, and in olden days eked 
out his livelihood by cultivating a piece 
of land occupied by him. A State could 
therefore easily make them enforceable 
rights. But the economic rights do not 
exist in nature, They have to be 
created. A right to work, to edu-~ 
cation, to livelihood, to equal pay, 
to equal work, to security, to lel- 
Sure and such other are very desir- 
able rights. But unless a State creates 
conditions by positive action, such rights 
cannot come into existence.” (K, Subba 
Rao, Enforcement of Basic Human Rights, 
~in Law and the Commonwealth, publish- 
ed by the Fourth Commonwealth Law 
Conference, New Delhi, 1971, page 61 at 
62), Article 41 of the Constitution of 
India, therefore, provides that “the State 
shall, within the limits of its economic 
capacity and development, make effec~ 
tive provision for securing the right to 

ork, to education, ete.” The University 
of Delhi is an institution established to 
provide education, After the facilities for 
education have been provided by the 
State, the difference between natura] 
rights already possessed by the indivi+ 
dual and the man-made rights given by 
the State to every individual to educata 
himself and avail of the educational fact- 


lities given by the State ceases to be 
material. In the Universal Declaration of 
Human Rights, 1948 no difference was 
made between these two kinds of rights. 
All of them were regarded as equally 
fundamental rights, The distinction was 
later made between political and civil 
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rights, on the one hand, and the economie 
(and social) rights on the other hand, in 
the human rights covenants primarily 
because the former’ were more easily 
enforceable than. the latter, In drafting 
the Constitution of India also initially 
the rights embodied in Part III and 
Part IV of the Constitution were all list- 
ed as fundamental rights, Later they 
were divided into two: for the same rea~ 
sons. However, once the State takes ac- 
tion by legislation or otherwise to make 
the right to education available to every 
eligible person the statutory right or 
statutory facility should stand in practice 
(if not in theory) on the footing of a 
fundamental right. 


10. But even in the marrower sense 
right to education would appear to be a 
fundamental right which can be spelt 
out of the provisions of sub-cls. (a), (b) 
and (c) of Art. 19 (1) read with Art. 21 
independently of Art, 41 and the Delhi: 
University Act. What is education? It is 
both the development of the mind and 


. personality of the individual and his 


development as a useful member of the 
society. If education had consisted only 
of the former, then there would have 
been no need for Schools, Colleges and 
Universities. Every person would educate 
himself by self-study or correspondence 
with educating bodies. But this would 
not fulfil the other equally important 
aspect of education, namely, the Social 
one, The primary social function of edu- 
cation is to prepare the individual te 
participate in the democratic process 
which is the very life of the nation, The 
training of students in the demo- 
cratic process is achieved partly through 
students’ Unions, The Kothari Commis- ` 
sion has this to say :— 


“11.73. Student Wnions. Student Unions 
represent an important way of providing 
student participation in University life 
outside the classroom. Properly organiz- 
ed, they help in self-Government and 
self-discipline, provide a healthy outlet 
for students’ energies and give the stu- 
dents useful training in the use of demo- 
cratic methods,” 


(Report of the Education Commission, 
1964-66 on Education & National Deve- 
lopment para 11.73 page 295). 

The Gajendragadkar Committee devoted 
an entire Chapter to “Student Partici- 
pation” for which the students’ Unions 
provide an important forum. (Report of 
the Committee an Governance of Uni- 


. 
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versities and Colleges, (1971) Part I, 
Chapter VIII). The importance of what 
is called “academic freedom” or “educa- 
tional democracy” has been widely re- 
alised. These expressions do not mean 
that apart from freedom or democracy 
proper there are other kinds of freedom 
and democracy. 
be much clearer, however, if such adjec- 
tives are not used to modify democracy. 
More accurately we should speak of de- 
mocracy in the educational system, or in 


the school or classroom ............ None of 


these is a condition of democracy; they 
are all applications of it.” (Carl Cohen, 
“Democracy”, (1971) para 9.7). 


11. If educational democracy or demo- 
cracy În education is an integral part of 
all round education then participation in 
the activities of the students’ Union in- 
cluding contesting election to its office- 
bearers is as much the right of a student 
as is the admission to a University. 
Participation in the students’ Union esta- 
blished and run by the University which 


is “State?” under Art, 12 of the Consti- . 


tution appears to be a fundamental right 
for the following reasons: Firstly, it in- 
volves the right to assemble peacefully 
within the meaning of Art. 19 (1) (b). 
Without an assembly there can be no 
social education or preparation of a stu~ 
dent to be a useful member of society 
and a participator in the democratic pro- 
cess.” The democracy in education leads 
to democracy in Government. Students 
receiving education first participate in 
the former and after emerging from the 
Universities become participators in the 
latter, Secondly, it involves the right to 
form associations or Unions within the 
meaning of sub-cl. (c) of Art. 19 (1). It 
needs mo argument that students’ Union 
cannot come into existence unless the 
students are allowed fo form an associa- 
tion or a Union. 


They know meaning 
speech : 


12. Thirdly, the right to education 
through participation in the students’ 
Union also involves freedom -of speech 
and expression guaranteed by Arti- 
cle 19 (1) (a). This needs some explana- 
tion. When the fundamental right to free- 
dom of speech was first guaranteed in 
1789 by the United States Constitution, 
First Amendment, the concept of this 
right was simple and direct, Every indivi- 
daul was to be allowed to express himself 
freely.. Since then social conditions have 
been transformed beyond recognition 


of freedom of 
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by developments in technology, science, 
communication and international rela- 
tions and co-operation. A reassessment 
of “freedom of speech” today involves 
much more than what was understood 
when it was first guaranteed in the 
Constitution of United States. Today we 
have to define it and seek to secure it in 

a world in which most means of com- 
munications are controlled by very few 
people. This basic right today must be 
understood and interpreted not as free- 
dom to say what one wants to say, but 
as the right of men to hear the truth, 
We must develop processes .and proce- 
dures and rules so that, at least, the 
greatest measure of truth that is avail- 
able may be given to people for their 
judgment and their consideration. (The 
Great Ideas Today, (1968) Eugne, J. Me- 
Carthy, “Reassessment”, pages 8 and 9). 
Free expression today is not merely the 
fundamental right of the individual, The 
movement is “toward a general theory 
of the first amendment” or free expres- 
sion. (Thomas I. Emerson, in Vol 72, 
Yale Law Journal, (1962-63) page 877). 
In considering the right guaranteed by 
Art. 19 (1) (a) we have to visualise the 
whole system of freedom of speech, We 
must realise that the system attempts 
to maintain the function of freedom of 
expression in a democratic society. It 
takes note of the practical difficulties in 
its working and attempts of Government 
towards its regulation. It also notes the 
_role of the law and legal institution in 
developing and supporting the system of 
free expression (ibid page 897),: 


13. The kind of free speech and ex- 
pression sought by the petitioner is the 
participation in the students’ Union, It is 
no use to him to be told that he is free 
. to speak what he likes, It is not effec- 
tive. According to Prof. Meiklejohn, the 
First Amendment (corresponding to our 
Art. 19 (1) (a)) denies the State all power 
to interfere with “speech” which is defin- 
ed by its processes of self-Government, 
The function of the first amendment is 
not so much to protect “speech” in its 
normal connotative sense, but to preserve 
“the freedom of those activities of 
thought and communication by which we 
govern.” (Meiklejohn, First Amendment 
Is it an Absolute? 1961 Sup. Ct, Rev, 
245 at 255). This new concept of freedom 
of speech was largely accepted by the 
United States Supreme Court in New 
York Times Co, v. Sullivan, (1964) 376 
US 254 at 273, 276 and 280. No less a 
person than Justice Brennan, who wrote 


1978 


the opinion of the Court; intimated that 
such may have been the case. (The 
Supreme Court -and the Meiklejohn 
Interpretation of the First Amendment, 
79 Harv. L. Rev 1 (1965)). In Red Ion 
Broadcasting Co, v, Federal Communica- 
tions Commission, (1969) 395 US 387 at 
388, 389 and 390, the Court said that the 
First Amendment has a major role to 
play in public broadcasting as the Con- 
gress itself recognised when it forbade 
F.C.C, interference with the “right to 
free speech by means of radio communi- 
cation”. In elaborating the Court’s view, 
Mr, Justice White said “it is the right of 
the public to receive suitable access to 
social, political, aesthetic, moral and other 
ideas and experiences which is crucial 
here.” The transformation of the right of 
the individual to free speech into the 
right of the public to be imformed and 
giving constitutional protection to this 
new right, not of the individual but of 
the public, dramatically brings out the 
revolutionary change in the meaning of 
freedom of speech. The petitioner before 


us wants to participate in this new free-. 


dom of speech — a right enjoyed by the 
students’ Union of which he has a right 
to become a member if the freedom of 
speech is construed as the right of the 
Union including its offlce-bearer to cor- 
porate activity, discussion and partici- 
pation, 

14, Mathew, J. in Bennet Coleman & 
Co. v, Union of India, AIR 1973 SC 108, 
develops this view as follows (at 
page 143) a 


eee the freedom of speech protects 
two kinds of interest. There is an indivi- 
dual interest, the need of men to express 
their opinion on matters vital to them 
and a social interest in the attainment of 
truth so that the country may not only 
accept the wisest course but carry it out 
in the wisest way. ‘Now, in the method 
of political Government, the point of ulti- 
mate interest is not the words of the 
speakers, but the minds of hearers......... 
The welfare of the community requires 
that those who decide issues shall under- 
stand them (Meikeljohn, Political Free- 
dom, p. 26).’ ‘The general principles 
underlying first amendment safeguards 
may, for present purposes, be reduced to 
three judicially recognised specifics, First, 
Professor Alexander Meiklejohn’s asser~ 
tion that the first amendment was intend- 
ed to define not an individual right to 
speak, but rather, a community right to 
hear has been assumed by modern cons- 
titutional .decision, Rosenblatt v.. Baer, 
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(1966) 388 US 75; Lamont v. Postmaster, 
(1964) 381 US 301, Roth v, United States 
(1957) 354 US 476, Streamberg v. Cali- 
fornia, (1931) 283 US 359, (see Paul 
Goddstein, Copyright and the Ist Amend- 
ment, Columbia Law Review, Vol 70, 
983), That the right of the public to hear 
is within the concept of the freedom of 
speech is also clear from the pioneering 
opinion of Justice Burger, as he then 
was, in Office of Communication of Unit- 
ed Church of Christ v. F.C.C. Federal 
Reporter 359, The learned Judge empha- 
sised, principally the primary status of 
“the right of the public to be informed, 
rather than any right of the Govern- 
ment, any broadcasting licensee or any 
individual member of the public to broad- 
cast his own particular views on . any 
matter.” 


If the right of the public to hear and 
be informed is also within the concept 
of the freedom of speech, the Govern- 
ment, when it insists upon the mews< 
papers concerned maintaining their pre- 
sent level of circulation does not abridge 
the freedom of speech but only enriches 
and enlarges it. In other words, under 
the theory of the freedom of speech 
which recognises not only the right of 
the citizens to speak but also the right of 
the community to hear, a policy in the 
distribution of newsprint for maintenance 
of circulation at its highest possible level, 
as it furthers the right of the community 
to hear, will only advance and enrich 
that freedom.” 


15. It is the public ` discussion of 
public issues together with spreading of 
information which is the function of cor- 
porate activities like those of the stu- 
dents’ Union, In the new concept of the 
freedom of speech and expression deve- 
loped within the ambit of Art. 19 (1) (a). 
the petitioner has a right to participate 
in those activities because he has a right 
to hear what other participants have to 
say and to make his own contribution to 
the discussion. All the participants are 


that way trained in the democratic pro- 


cess. The education of the electorate is 
said to be the very foundation of the 
democratic system which is the objective 
of our Constitution. The aims and objects 
of the University Students’ Union 
are stated in Art. 3 of the Constitution 
of the Union. They are as follows :— 


“d) To promote mutual contact, a 
democratic outlook and a spirit of one- 
ness among the students of the Univer- 
sity: of Delhi, | 
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(ii) To promote the social, cultural 
and intellectual development of the 
Students of the University of Delhi, 


(iii) To promote consciousness among 
the students of the University of Delhi 
of the events taking place around them 
with a view to better equipping them 
as responsible and educated citizens and 
to build up a healthy students’ move- 
ment. 


(iv) To promote among the students 
of the University of Delhi a sense of 
service to the people and duty towards 
the State. | 

(v) To promote harmonious relations 
among all sections of the university com- 
munity. 

(vi) To meet, discuss and make repre- 
sentations to the University authorities 
on matters concerning common interests 
of the students”, 


The activities of the umion are described 
in Art. 4 of the Constitution as follows:— 

“(i) Debates, lectures, discussions, 
study circles, essay competitions, etc. 

(ii) Cultural performances and con- 
tests. 

(iii) Indoor games. 

(iv) Publications of magazine, 
letins and wall newspapers. 

(v) Trips and tours to places of histo- 
rical and educational importance, 

(vi) Social Service and Social Relief 
Activities. 

(vii) Organising and running co-opera- 
tives. 

(viii) Organise poor Boys Fund and 
Book Bank to help needy students. 

(ix) Such other activities as will fur- 


bul- 


ther the realisation of the above aims 
and objects,” 
16. It will be seen that the partici- 


pation in the union activities for the pro~ 
motion of its declared aims and objec- 
tives is an integral part of the education 
of the petitioner. We find, therefore, that 
the petitioner has a fundamental right to 
educate himself by participating in the 
activities of the students’ union including 
election of its office-bearers, not only 
under sub-cls. (b) and (c) but also under 
sub-cl, (a) of Art. 19 (1). 


Meaning of “Life and Personal Liberty” 
under Art. 21: 


17. Two approaches to the construc- 


tion’ of fundamental rights have been 
discernible. One approach is to take each 
right or part of that right separately and 
to distinguish it from other fundamental 
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rights, as was done by the majority in 
A. K. Gopalan v. State of Madras, AIR 
1950 SC 27, and All India Bank Emplo- 
yees’ Association v. National Industrial 
Tribunal (Bank Disputes), Bombay, AIR 
1962 SC 171. The other approach was to 
consider the related fundamental rights 
together and to spell out their emana- 
tions so that certain fundamental rights, 
though not enumerated in Part TI of the 
Constitution, would also emerge out of 
them: this approach was enunciated by 
the minority in Kharak Singh v. State 
of Uttar Pradesh, AIR 1963 SC 1295, 
and the majority in Satwant Singh 
Sawhney v, Asstt. Passport Officer, AIR 
1967 SC 1836. The latest decision of the 
seven Judges Bench of the Supreme 
Court in Smt. Maneka Gandhi v. Union 
of India, AIR 1978 SC 597 has preferred 
the minority decision in Kharak Singh to 
that of the majority. The law is, there- 
fore, now settled that the expression ‘life 


-and personal liberty” in Art. 21 of tha 


Constitution includes a variety of rights, 
though they are not enumerated in Part 
I of the Constitution, provided that they 
are necessary for the full development of 
the personality of the individual and can 
be included in the various aspects of the 
liberty of the individual. If the rights to 
free speech, assembly and association are 
necessary for the development of human 
personality, they are liberties which ara 
spelt out not only by Art. 19 (1) (a), (b) 
and (c) but also Art. 21 of the Constitu- 
tion. Human liberty is incomplete if man 
fs denied the right to associate with 
others and discuss corporate problema 
with colleagues and participate in tha 
corporate life. The aims and objects and 
the activities of the Union are stated 
above. Since the education is not com- 
plete without these activities the liberties 
of the petitioners must include the op~ 
portunity to participate in them. The 
right to education is, therefore, also in- 
cluded in Art. 21 of the Constitution. 


Did the University deny this right to tha 
petitioner ? 


18. The University is not only 4 
public authority for the purpose of 
Art. 226 but also “State” under Art. 12 of 
the Constitution. This was mot disputed 
by the parties. The argument centered 
round the question whether the rejection 
of the petitioner’s nomination paper by 
respondent No. 2 was action of the State 
against which the fundamental right to 
education could be enforced. Action of 
the State may he legislative or executive, 
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Shri Sulatan Singh argued that the con- 
stitution of the Students’ Union was mot 
legislation, Shri Ram Panjwani had in- 
tended to argue that framing of the con- 
stitution by the constituent 
sisting of the representatives of the 
students and the officers of the Univer-~ 
sity amounted to making of regulations 
under S. 32 (1) (c) of the Delhi Univer- 
sity Act. But we pointed out to him that 
there is a clear distinction between 
making of subordinate legislation and 
the exercise of executive power (V. 5. 
Deshpande, Judicial Review of Legisla- 
tion, (1975) Chapter I, and Sukhdev Singh 
v. Bhagatram Sardar Singh Raghuvanshi 
AIR 1975 SC 1331). Moreover, S. 32 (1) 
(c) does not refer to making of regula- 
tions as such, but only to the constitution 
of Committee, etc. The framing of the 
constitution of the Union and the action 
of the University authorities under the 
constitution is not, therefore, regulations, 
but executive action. How did respon- 
dent No. 2 come to exercise this autho- 
rity as the Chief Electoral Officer in 
charge of the election of the students’ 
union? Art. 16 of the constitution of the 
Union empowers the Patron, namely, 
Vice-Chancellor ex officio to appoint a 
Chief Electoral Officer and other election 
officers to arrange to conduct elections. 
How does the Patron get this authority ? 
Art. 5 of the Constitution makes the Vice- 
Chancellor of the University the Partron 
of the Union whose duty is to take all 
necessary steps to ensure that the union 
functions in accordance with the consti- 
tution, It was faintly argued by Shri Sul- 
tan Singh that the Patron and the Chief 
Elecion Officer working under the con- 
stitution of the union were not acting as 
the Vice-Chancellor and an officer of 
the University, Their action was not, 
therefore, action of the State or a pub- 
lic authority but that of a persona 
designata acting under the constitution 
of union. Such a contention would 
have had some force if the constitution 
was self executing, The constitution was, 
however, framed by a body consisting of 
the students’ representatives and the offi- 
cers of the University. The authority to 
frame the contitution was not directly 
derived from any specific provision 
of the University Act. It would be 
difficult to say, therefore, that the con- 
stitution as such was subordinate legis- 
lation, 


The Doctrine of Executive Action: 


19. On the contrary, just as executive 
power of the Union of India is co-exten- 
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sive with its legislative power under 
Art. 73 of the Constitution, similarly, 
the executive authority of the University 
is co-extensive with its legislative power 
plus all other powers given to it by S, 4(13) 
of the Act to do all such other acts and 
things, whether incidental to the powers 
aforesaid or not as may be requisite in 
order to further the objects of the Uni- 
versity, It is well settled that instead of 
exercising legislative power and making 
subordinate legislation, the Government 
or the statutory authority may take exe- 
cutive action. Exercise of such executive 
power would be legal so long as it is 
within the ambit of the statutory powers 
of the public authority concerned and so 
long as it does not contravene any other 
law or private rights (Ram Jawaya Ka- 
pur v. State of Punjab, ATR 1955 SC 549, 
and T. Cajee v. U. Jermanik Siem (1961) 
1SCR 750: (AIR 1961 SC 276). The 
doctrine that a statutory authority is a 
creature of the statute and cannot have 
any powers except given to it by the 
statute does not mean that it is confined 
only to making of subordinate legisla- 
tion. On the contrary, it is well settled 
that instead of making subordinate legis- 
lation or until the making of it a statu- 
tory authority can act in exercise of its 
executive power, S. 4 (13) of the Delhi 
University Act expressly empowers the 
University to act executively in further- 
ance of its objects. The object of the 
University was to establish a teaching 
and affiliating University. A University 
by definition is an institution designed 
for instruction or education, The purpose 
of education has always been compre- 
hensive enough to include the develop- 
ment of all-round personality ofthe indi- 
vidual. The social side of education was 
always included in the process of edu- 
cation. Even if it is assumed for the sake 
of argument that in 1922 when the Delhi 
University Act was enacted the concept 
of education did not include participation 
in the students’ union, the concept of. 
education today includes participation 
in the students’ union. The question is 
do we interpret the Act in the light of 
the conditions prevailing in 1922 or in the 
light of those prevailing today? Consi- 
dering this question in relation to the 
interpretation of the U. S. Constitution, 
a well known authority on American 
Constitutional Law had this to say: 


“I like to think that what Marchall 
did was offer us, the people of the Unit- 
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ed States, in whose name the Constitu- 
tion was written the opportunity to sign 
it, adding our names to those of the Con- 
vention. This may be fanciful, but it’s 
none the worse for that. It is a metap~ 
hor, and “A world ends”, MacLeish says, 
“when its metaphor has died”. 


Let me show you how good and true 
my metaphor. is by what happens when 
it is denied. In the Dred Scott case Chief 
Justice Taney, giving the opinion of the 
Court, quoted from the Declaration of 
Independence, “We hold these truths to 
be self evident: that all men are created 
egual sss o Then he said: The general 
words above quoted would seem to em- 
brace the whole human family, and if 
they were used in‘a similar instrument 
at this day would be so understood, But 
it is too clear for dispute, that the en- 
slaved African race were not intended 
to be included............... No one, we pre- 
sume, supposes that any change in public 
opinion or feeling, in relation to this 
country, should induce the court to give 
to the words of the constitution a more 
liberal comstruction in their favour than 
they were intended to bear when the in- 
strument was framed and adopted......... 
it must be construed now as it was un- 
derstood at the time of its adoption......... 


Commenting on Dauglas’ support of 
this position, Lincoln replied: 


Chief Justice Taney, in his opinion in 
the Dred Scott case, admits that the 
language of the Declaration is broad 
enough to include the whole human 
family, but he and Judge Dauglas argue 
that the authors of that instrument did 
not intend to include Negroes, by the 
fact that they did not at once, actually 


that notable instrument intended to in- 
clude all men, but they did not intend 
to declare all men equal in all respects. 
They did not mean to say all were equal 
in color, size, intellect, moral develop- 
‘ments, or social capacity. They defined 
with’ tolerable distinctness, in what res- 
pects they did consider all men created 
equal—equal in ‘certain inalienable rights, 
among which are life, liberty, and the 
pursuit of happiness.’ This they said, and 
this meant They meant to set 
up a standard maxim for free society, 
which could be familiar to all, and re- 
vered by all; constantly looked to, con- 
stantly labored for, and even though 
mever perfectly attained, constantly ap- 
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proximated, and thereby constantly 
Spreading and deepening its influence, 
and augmenting the happiness and value 
of life to all people of all colors every- 
where They knew the prone- 
ness of prosperity to breed tyrants, and 
they meant when such should reappear 
in this fair land and commence their 
vocation they should find left for them 
at least one hard nut to crack, 


Though Taney and Lincoln were talking 
about the Declaration, they were both 
construing the Constitution. The differ- 
ence between them is not only that Taney 
was wrong and Lincoln right, It is that 
Taney was ascribing to the words what 
he thought their authors intended, and 
Lincoln was giving the authors credit for 
what their words meant. Men intend, 
words mean, though our language uses 
both terms indiscriminately. Lincoln saw 
the differences; Taney did not.” (Supreme 
Court & Supreme Law; edited by Ed- 
mond Cahn, The Role of the Constitu- 
tional Text by Charles P. Curtis pp 64, 
65 and 66). 


20. In Vishnu Agencies (Pvt.) Ltd. v. 
Commercial Tax Officer (1978) 1 SCC 520: 
(AIR 1978 SC 449), Chandrachud J. (as 
he then was) speaking for the court ex- 
pressed the same view in relation .to the 
meaning of the word ‘sale’, namely, that 
it has to be construed not always in 
relation to the conditions existing at the 
time the Constitution was framed, but also 
after taking imto account the conditions 
existing when the need for construction 
arises at the present time. 


2k, We would be justified, therefore, 
in construing the wide words used in 
5.4 (13) of the Act to include as being 
within the meaning of executive powers 
of the University to join in framing the 
constitution for the union and to co- 
operate with them by participating in the 
running of the union activities, 


22. The constitution of the union ag 
such is only a paper constitution, unless 
and until life is put inte it by making it 
enforceable. How is it made enforceable? 
Obviously by the association of the Uni- 
versity authorities with it. It is because 
the Executive Council approves the con- 
stitution that it becomes enforceable. It 
fs because the Patron specifies the date 
under Art. 28 that it comes into force. 
All this shows that the action taken 
apparently under the constitution by 
University authorities is the executive 
action by the authorities in their official 
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capacity endowed on them by the Delhi 
University Act. Thus, even if the Stu- 
dents’ Union Constitution was not there 
at all, the University authorities could 
govern the activities of the students’ 
union in exercise of the executive power 
of the University. Such action is, there- 
fore, State action because the University 
authorities are acting only in exercise 
pf the powers given to the University 
authorities by the Delhi University Act. 
They have no other power of action, The 
constitution is a joint creation of the 
students and the University. The autho- 
rities already existed prior to the Union 
constitution. Their powers were also 
given to them by the Act, The constitu- 
tion itself is a creation of the exercise 
_of their executive power. We find, there~ 
fore, that respondent No. 2, as authorised 
by the Vice-Chancellor, was exercising 
the executive power of the University 
which is the action of “State” within 
the meaning of Art. 12 of the Constitu- 
tion, 


Maintainability of the Writ petition. 


23. The writ petition is seeking 
fo enforce the fundamental right of the 
petitioner to educate himself by partici- 
pating in the umion activities. Its main- 
tainability . under cl. (a) of Art. 226 (1) 
fs established if he shows that this right 
was denied to him by the action of res- 
pondent No. 2. 


24.. Once the University admits a 
student, it becomes its duty to educate 
him or give him equal opportunity with 
others to educate himself, Since the 
participation in the Union activities is a 
part of the total education given by the 
University equal opportunity has to be 
given to all students to participate in the 
union activities. It is necessary to ensure, 
therefore, that the students after being 
admitted will have a reasonable time to 
join the students’ union including elec- 
tions to it. The Bulletin of Information 
for admission to M. A. Classes at page 3 
states that the first admission list of the 
students to M. A. classes would be noti- 
fied on the afternoon of 21st July, 1977. 
It was common ground of the parties in 
their argument that all students to whom 
admissions are offered in the first list 
cannot be expected to accept the admis- 
sions as some of them either go to other 
Universities or for. other reasons 
do not avail themselves of the admis- 
sions offered to them. It has been the 
experience of the University, therefore, 
that the seats which remain vacant are 
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again offered to the remaining applicants 
in order of merit in a second list of ad- 
missions, and to a third list of admis- 
sions and so on. This process inevitably 
takes time. The official years of the Uni- 
versity Students’ Union, according to 
para 15 of the constitution begins on the 
16th Aug. of every year and ends on the 
15th Aug. of the following year. The 
elections of the office-bearers of the 
Union have to be completed at the latest 
by 15th Aug. each year. This made it 
necessary, therefore, that the nomination 
papers by candidates for election have , 
to be filed by Ist Aug. each year, It was 
not disputed by the learned counsel for 
the University that ist August each year 
was too close to the completion of the 
admission after the issue of all the admis- 
sion lists one after the other. The desir- 
ability of giving sufficient time to the 
students after the completion of their 
admissions to know each other, to be 
acclimatised to the University life and to 
prepare for union elections must be al- 
Iowed before elections are held. Experi- 
ence has, therefore, proved that the date 
of the beginning of the official year of 
the union specified in para. 15 does not 
allow sufficient time to the students for 
preparing themselves for participation in 
the Union elections, Last year the results 
were also delayed and, therefore, the 
Vice-Chancellor acting as the Patron had 
to extend the time to hold elections under 
para 27, This itself is an admission that 
the dates of the official year fixed in 
para 16 are not suitable. The admission 
of the petitioner at the earliest could have 
‘been on the 9th Aug. 1977. The last date 
for filing nomination was 10th Aug. Iti 
cannot be said that sufficient time was! 
given to him to know the newly admitted 
students and to prepare himself for thej 
election and to file nomination paper on 
any one day. The action of the Univer- 
sity authorities firstly in fixing the date 
of the commencement of the year and 
secondly, in rejecting the  petitioner’s 
nomination paper resulted, therefore, in 
the denial of the exercise of the funda- 
mental right to education by the peti- 
tioner. ` 


25. During the argument by the 
learned counsel on both sides, it was felt 
that in Art. 15 of the constitution of the 
union, the substitution of the word 
“October” in place of the word “August” 


by an amendment of the constitution 
should, perhaps, by considered by the 
appropriate body under Art. 23 of the 


constitution of the union. If this.is done 
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students will get sufficient time to pre- 
pare themselves for the election of the 
union after all the admissions are com~ 
pleted and after they had time to know 
each other. 


26, We, therefore, hold that the 
existing date of the commencement of 
the official year in para 15 of the Con- 
stitution is an unreasonable 
on the fundamental right of the peti- 
tioner to education. It is, therefore, 
quashed. At the same time, we observe 
that the persons who have been elected 
as office bearers of the University Stu- 
dents’ Union are not parties to the pre- 
sent writ petition, Therefore, their 
tenure of office as office bearers of the 
union cannot be disturbed as they have 
not been heard. Further, the academic 
year of the University has almost ended 
as final examinations are now going on. 
Thereafter the University would be closed 
for the ‘summer vacation. It will not 
only be futile, but inexpedient to bring 
to an end the tenure of the present office 
bearers of the union, We, therefore, 
refrain from giving any further relief 
to the petitioner as against the present 


office bearers of the union. We are sure,- 


however, that in view of the quashing 
of the existing date for the commence- 
ment of the official year in paragraph 15 
of the constitution of the Union, the 
University in collaboration with other 
appropriate body will amend the con- 
stitution of the Union. It will take into 
account the desirability of fixing a new 
date for the commencement of the offi- 
cial year which would allow sufficient 
time to the students to know each other 
after the admissions are over and then 
to file their nomination papers, ete. for 
election to the students union. 


27. The writ petition is allowed as 
above with no order as to costs. 
Petition allowed. 
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Kanta Devi v. Surinder Kumar (V, D. Misra J.) 


restriction . 


ALR 


(A) Civil P. C. of 1908), S. 11 — 
Res judicata — Applicability — Decision 
to operate as res judicata must be 
given in a former “suit? — Pro- 
ceedings for eviction and possession be- 
fore Controller — Not a suit — Res 
judicata would not apply. (Para 7) 

Anno: AIR Comm., C. P. C. (9th Edn.) 
S5. 11 N 20. 


(B) Civil P. C. (5 of 1908), S. 11 — 
‘Finality of decision’ — Essential for ap- 
plication of principles of Res judicata. 


It is true that where S. 11 does not in 
terms apply, general principles of res 
judicata can be applied. The general 
principles pre-suppose that the decisiog 
was given by a Court competent to 
decide the case and finality attaches to 
that decision. If the first decision does 
not become final, the general principles 
of res judicata cannot be applied, 

(Para 7) 

In the instant case the relationship of 


landlord and the tenant was in disputd 
before Civil Court: 


Held that the earlier decision given by 
Controller under Delhi Rent Control Act 
holding that the plaintiff was mot a 
tenant would not bar the suit on the 
principle of res judicata as the Control- 
ler did not have exclusive jurisdiction ta 
decide the dispute regarding relationship 
of tenant and landlord. (Para 8) 


Anno: AIR Comm., P.C P, (9th Edn.), 
S. 11 N. 100. 


Cases Referred: Chronological Parag 
AIR 1953 SC 33 3 


M. R, Jain, for Petitioners; Suraj Pra- 
kash Mahajan, for Respondents. 


ORDER :— Surinder Kumar brought a 
suit for permanent injunction for restrain- 
ing Kanta Devi and Bhoop Kaur, defen- 
dants Nos. 1 and 2 (hereinafter referred 
to as the ‘landladies’), from dispossessing 
him from shop No. 3103-04, Bahadurgarh 
Road, Delhi. He claimed to be a tenant 
of the shop. He averred that the land- 
ladies in conspiracy with M/s, Dwarka 
Dass Somat Prashad (defendant No. 3) 
filed a petition for the plaimtifi’s eviction 
on the ground that defendant No. 3 wag 
the tenant who had sublet, assigned or 
otherwise parted with the possession of 
the shop to the plaintiff without the con~- 
sent in writing of the landladies, This 
petition was filed under cls. (a) and (b) 
of the proviso to sub-sec. (1) of S. 14 of 
the Delhi Rent Control Act. The Controls 
lor allowed this petition holding that tha 
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plaintiff was not a tenant of the land- 


ladies and ordered his eviction, The plain-. 


tiff unsuccessfully challenged this order 
before the Rent Control Tribunal and the 
High Court. 


2. The defendants resisted the suit. 
One of the objections raised was that the 
suit was barred by principle of res judi- 
cata. The trial court framed an issue and 
tried it as a preliminary issue. It was 
decided against the defendants. This 
revision is directed against this decision. 


3. Mr. M. R. Jain, learned counsel 
for the petitioners, contends that Expla- 
nation VIII of S. 11 of the Civil P. C. 
bars the suit on principle of res judicata. 
He also, in the alternative, contends that 
the suit is barred on analogous princi- 
ples of res judicata. 


4. The Delhi Rent Control Act, 1958 
was enacted to provide for the control 
of rents and evictions. The powers are 
to be exercised by the Controller ap- 
pointed under the Act. Chapter III of the 
Act controls the eviction of tenants. Sec- 
tion 14 falls under this Chapter. This 
section pre-supposes the relationship of 
landlord and tenant between the parties 
before any order of eviction can be pas- 
sed. Where this relationship is in dispute 
the Controller has to incidentally decide 
it in order to decide the question of 
eviction, Sub-sec, (1) of S. 50 of the Act 
takes away the jurisdiction of the Civil 
Courts to decide questions which the 
Controller is empowered to decide under 
the Act. It is in these words: 


“Save as otherwise expressly provided 
in this Act, no Civil Court shall enter- 
tain any suit or proceeding in so far as 
it relates to the fixation of standard rent 
In relation to any premises to which 
this Act applies or to eviction ‘of any 
tenant therefrom or to any other matter 
which the Controller is empowered by 
or under this Act to decide, and no in- 
junction in respect of any action taken 
or to be taken by the Controller under 
this Act shall be granted by any Civil 
Court or other authority.” 


However, sub-s. (4) saves the jurisdiction 
of Civil Court to decide certain questions: 
It is in the following terms: 

“Nothing in sub-s. (1) shall be cons- 
trued as preventing a Civil Court from 
entertaining any suit or proceeding for 
the decision of any question of title to 
any premises, to which this Act applies 
or any question as to person or persons 
who ore entitled to receive the rent of 
such premises,” 
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5. It is thus plain that subject to the 
provisions of sub-s. (4) of S., 50 the deci- 
sion of the Controller on the question of 
eviction of a tenant, or on a matter 
which the Controller is empowered by or 
under the Act to decide, is final. Though 
the Controller has not been empowered 
to decide a question of title to property 
or any question as to the persons enti- 
tled to receive the rent, he can decide 
these questions incidentally. This, in 
fact, is necessary in order to determine 
rents and evictions of 
tenants for which the Controller was 
empowered by the Act. The exclusive 
jurisdiction of the Controller, as is ap- 
parent from the scheme of the Act, is 
only to decide questions relating te 
rents, eviction of tenants and grant of 
possession to landlords, 


6. Chapter IITA of the Act provides 
for summary trial of applications by 
landlords for the recovery of possession 
of premises on the ground mentioned in 
cl. (e) of the proviso to sub-s. (1) of S. 14, 
or under S. 14A. In respect of other 
cases the Controller is required to follow 
as far as may be the practice and pro- 
cedure of a Court of Small Causes (Sec- 
tion 37 (2)). Section 43 gives finality to 
orders of the Controller. But, as 5. 50 
shows, this finality attaches only to deci- 
sion on the matters for which he has the 
exclusive jurisdiction. The Act does not 
give exclusive jurisdiction to the Control- 
ler to decide finally the relationship of 
landlord and tenant, Indeed it is not the 
case of Mr. Jain that the Controller has 
been given the exclusive jurisdiction to 
determine this question. 


7. Section 11 of the Civil P. C, does 
not apply to the present proceedings. 
One of the ingredients of this section is 
that the decision, which can operate as 
a bar, should have been given in a for- 
mer “suit”, The decision of the Control- 


' ler admittedly was not given in a “suit”. 


This is not disputed before me. There- 
fore, Mr, Jain is mot correct in contend» 
ing that Explanation VIII of S. 11 ap- 
plies, Mr. Jain’s contention that the 
Controller is a ‘Court of Limited Juris- 
diction’ has no relevance, It is true that 
Explamation VIII, which has been insert- 
ed by Act 104 of 1976, amends S. 11 by 
making the decisions of a “Court of 
Limited jurisdiction competent to decide 
such issue” operate as res judicata in a 
subsequent suit though the former Court 
had no jurisdiction to try the subsequent 
suit. But then, as already discussed, thej 
section does not apply, It is no doubt 
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rue that where S. 11 of the Civil P, C, 
does not in terms apply, general princi- 
ples of res judicata can be applied. The 
general principles presuppose that the 
decision was given by a Court competent 
to decide it and finality attaches to that 
decision. If the first decision does not 
become final, the general principles of 
res judicata cannot be applied, 


8. When a Tribunal has exclusive 
jurisdiction to try a matter and its deci- 
sion becomes final, the decision will be a 
bar to subsequent trial on the principle 
of res judicata, But it would not be so 
if the Tribunal does not have the exclu- 
sive jurisdiction and its decision does not 
become final. The Supreme Court in Smt. 
Raj Lakshmi Dasi v, Banamali Sen, AIR 
1953 SC 33, observed that when a plea 
of res judicata is founded on general 
' principles of law, all that is necessary, 


Kanta Devi v. Surinder Kumar (V. D. Misra J.) 
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to establish is that the Court that heard 
former case was 4&4 
Court of competent jurisdiction though 
it might not have jurisdiction to hear 
the later suit. It was also held that a 
plea of res judicata on general principles 
can be successfully taken in respect of 
judgments of Courts of exclusive juris- 
diction, lke Revenue Courts, Land Ac- 
quisition Courts, Administration Courts, 
etc. But, as already stated, the Control- 
ler did not have the exclusive jurisdic- 
tion to decide the question of relation- 
ship of landlord and tenant between the 
parties, 


9. The revision is, therefore, dis- 
missed, No order as to costs, . 
Revision dismissed, 
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AIR 1978 GUJARAT 1 
SPECIAL BENCH 
S. OBUL REDDI C. J., M. P. 


THAKKAR AND B. K. MEHTA, JJ. 


The Chief Controlling Revenue 
Authority, Ahmedabad, Applicant v. . 
The Nutan Mills Ltd. Ahmedabad, 


Respondent. 


Stamp Reference No. 2 of, 1972, D/- 
5-10-1976. 

(A) Bombay Stamp Act (60 of 
1958), Section 7 (1) read with Sec- 
tion 19 and S, 2 (1) — Copy of ins- 
trument produced under S. 125 of 
Companies Act — Liable to stamp 
duty under Section 7 (1) read with 
Section 19. (Companies Aet (1956), 
S. 125). i 


A copy of an instrument produc- 
ed under S. 125 of the Companies 
Act (1956), though not an “instru- 
ment” within the meaning of the 
Act, would be liable to stamp duty 
under S. 7 (1) read with S, 19. 


(Para 5) 


It must be realised that the mani- 
fest purpose of Section 19 is to dis- 
courage persons frem executing 
documents outside the State of Guja- 
rat in relation to property situated 
in Gujarat merely because the duty 

ayable in Gujarat is at a rate 

igher than the duty payable in 
other States and. Section 7 has been 
enacted for the manifest purpose of 
achieving the same goal in the con- 
text of a counterpart, a duplicate or 
a copy of an instrument. Therefore 
even a copy . of any instrument 
which is liable to differential stamp 
duty under Section 19 is liable to 
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such duty in view of sub-section (1) 
of Section 7. . - (Para 3) 

Sub-section (1) of Section 7 has 
enveloped both the concepts viz. as 
regards the rate at which the duty 
is payable and with regard to the 
Point of time at which the duty is 
payable by placing the liability at 
par with the liability attracted by 
the original instrument both in re- 
gard to the rate as well as in regard 
to the point of time. And the point 
of time. which is contemplated by 
Section 19 and Section 7 is the point 
of time when the original instru- 
ment or a copy of the original ins- 
trument is received in the State of 


Gujarat. (Para 3) 

(B) Bombay Stamp Act (60 of 
1958), Ss. 33 (1) and 31 — Expres- 
ston “comes in the performance 


of his functions” within Sec. 33 (1) 


—— Mean _—~ S5. 31 is not the only 
ead of bringing document to Col- 
ctor, 


It is not necessary that the func- 
tion within S, 33 (1) must be in 
terms spelled out by ‘a particular sec- 
tion. question must be ap- 
proached in a broad: common sense 
fashion so that the provision is not 
rendered ineffective and`. inoperative 
except in the context of a proceed- 
Ing under S. 31. ! (Para 4) 

It. is not correct to say that itis 
not the business or function of the 
Collector under the Act to determine 
what is the proper duty payable on 
a document under the Stamp Act: 
In fact that is the principal func- 
tion.of the Collector under- the Act. 
Whether the Collector is called upon 
to decide the ` question as regards 
the proper stamp duty payable on a 


2 Guj. 


document in the course of a proceed- 
ing under Section 31 or whether he 
is called upon to do so otherwise 


than under Section 31; as the Col- 
lector is empowered to determine 
this question, it must be said that 


the document has come to him in 
the performance of his functions. 
(Para 4) 
section 31 is only one of the 
modes of bringing the document to 
the Collector. It cannot be said that 
that is the only way in which the 
document can be brought to him. 
Inasmuch as it is his function to de- 
termine this question, it cannot be 
Said that merely because the docu- 
ment has not come to him by way 
of a proceeding under S. 31, it is not 
his function to determine the ques- 
tion as to whether or not the docu- 
ment is properly stamped, (Para 4) 


(C) Bombay Stamp Act (60 of 
1958), S. 39 read with S. 2 (1), Sec- 
tion 7 read with S. 19 and S. 33 — 
Copy of instrument creating charge 
— Not an “instrument” — Copy can- 
not be impounded and neither duty 
nor penalty can be recovered. 


Though differential duty is pay- 
able under Section 7 read with Sec- 
_ tion 19 of the Stamp Act in respect 
of a copy of an imstrument creating 
a charge, the copy cannot be im- 
pounded and neither the duty nor 
the penalty ean be levied for there 
is no provision under which duty or 
penalty can be recovered if the copy 
cannot be said to be “instrument” 
within the meaning of Sec, 39. The 
expression “instrument” in Sec. 2 (1) 
refers to a document which itself 


creates a right or liability or pur-. 


ports to create a. right ‘or liability. 
It cannot’ refer to a copy of any 
such instrument, If the document 


ereates or purports to create a right 
or liability, it would fall under’ the 
description of an. “instrument” ‘but 
the copy of such a document cannot 
fall within the description of “instru- 
ment”: for it is not the copy which 
creates or -purports to create a right 
-but the original- which 
purports to ‘create a right. (Para 4} 
«J. R. Nanavati with. R. M, Dessi 
of M/s. Ambubhai'and. Divanji, . for 
the Chief Controlling. Revenue” “Ay 
thority; K- Ss. Cooper with C. C. 


Chief Controlling Rev, Authority v. Nutan Mills (SB) 


creates or. 


A.I R. 


Gandhi and A. C. Gandhi, for thè Mill 
Company. 

THAKKAR, J.:— This suo motu re- 
ference made by the Chief Control- 
ling Revenue Authority under sub- 
section (1) of S. 54 of the Bombay 
Stamp Act, 1958 (hereinafter called 
the “Stamp Act”) as applicable to 
Gujarat highlights an instance of 
partial legislative misfire which has 
resulted in a situation where a docu- 
ment liable to stamp duty having 
been already acted upon, the revenue 
is not able to collect the duty which 
ought to have been paid on it or 
to enforce its payment. This has 
happened because the loophole which 


. enabled a party to escape from pay- 


ment of differential stamp duty on 
account of the different rates of 
Stamp duty prevailing in. the State 
of Gujarat on one hand and the 
other States was plugged to an ex- 
tent by making a provision for 
charging the duty but the Legisla- 
ture failed to carry out its object 
completely inasmuch as it failed to 
make a provision in respect of col- 
lection of such duty if the docu- 
ment was already acted upon. 


2. The history of the matter cul- 
minating ‘in the present reference 
requires to be stated briefly. The 
Nutan Mills Limited (hereinafter re- 
ferred to as the “Company’’) is a. 
public limited Company having its 
registered office at Ahmedabad. A 
charge in relation to its immovable 
property situated at Ahmedabad was 
created in favour of the Bank of 
Baroda by issuance of debenture, In 
respect of this transaction a Deben- 
ture Trust Deed was executed be- 
tween the Company on one hand 
and the Bank of Baroda at Bombay 
on the other, The Company approach 
ed the competent: authority at Bom- 
bay for adjudication with regard to 
the proper stamp duty payable there- 
on in ‘accordance with the Stamp 
Act applicable to the State of Maha- 
rashtra. In accordance with the adju- 
dication stamp of R5. 67,516.50 was 
affixed on the document in question. 
Now, even though the properties: on 
which the charge was created are 
situated ‘at Ahmedabad, it is permis- 
sible under the relevant provisions 
of law to have the Trust Deed re- 
gistered at Bombay: under the Indian 
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Registration Act. But as per the 
requirement of Section 125 of the 
Indian Companies Act of 1956 the 
document by which the charge 1s 
created or evidence or a copy there- 
of verified in a prescribed manner 
is required to be filed with the 
Registrar of Companies at Ahme- 


dabad for registration under the 
provisions of the Indian Com- 
panies Act. As the law provides 


that the Company can produce €l- 
ther the document in original or a 
copy thereof, the Company produced 
a copy of the original instrument 
verified in the prescribed manner be- 
fore the Registrar of Companies, 
Gujarat at Ahmedabad. 
trar of Companies realised that even 
though the original instrument was 
éxecuted in Bombay inasmuch as it 
related to properties situated 1n 
Gujarat, the instrument was liable to 
stamp duty in Gujarat for the 
amount representing the duty pay- 


able at the Gujarat rate (which was 


higher) and the duty payable as per 
the Maharashtra rate having regard 
to Sec, 19 of the Stamp Act (sic). It 
is common ground that if the original 
instrument had been brought to 
Gujarat, differential duty would 
have been payable at the aforesaid 
rate as per Section 19 of the Stamp 
Act and that the duty would have 
to be paid within three months after 
it was received in the State as pro- 
vided in Section 18 of the Act. 
then what was produced before the 
Registrar of Companies was not the 
original instrument but a verified copy 
thereof as it was permissible to do 
so having regard to the provisions 
contained in Section 125 of the In- 
dian Companies Act. So far as the 
copy was concerned, Section 7 (1) 
was attracted and on a copy of the 
document according to the revenue, 
duty was payable on the same foot- 
ing as was payable on the original 
when it was received in the State. 
Now, the copy if it was chargeable 
with duty under Section 7 read with 
Section 19 was not admissible in 
evidence and/or could not have been 
acted upon or registered by any 
public officer unless it was duly 
stamped. Now the Registrar of Com- 
OOTY Ne Compan 
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that the copy required to be stamped 
when it was received in Gujarat, It 
appears that even so, instead of re- 
fusing to act upon it the Registrar 
of Companies registered the charge 
in the relevant registers maintained 
by him. He however, sent the copy 
to the Superintendent of Stamps for 
appropriate action. The Registrar of 
Stamps addressed a letter to the 
Company on September 10, 1971 (An- 
nexure “C”’) and called upon the 
Company to explain why the docu- 
ment was registered in Bombay 
though the properties were situated in 
Ahmedabad and to explain why the 
differential stamp duty was not paid up 
within three months of the receipt of 
the copy in Gujarat. After taking in- 
to account the explanation offered by 
the Company and hearing the advo- 
cate of the Company, the Collector 
and Assistant Superintendent of 
Stamp, Gujarat State, Ahmedabad, by 
his order, Annexure “F”, dated 
January 15, 1972 directed the Com- 
pany to make good the differential 
stamp duty of Rs. 67,500/- which 
represented the difference between 
stamp duty payable at the Gujarat 
rate and the duty payable at the 
Maharashtra rate as also a sum of 
Rs. 32,500/- by ‘way of penalty. 
Thereupon the Company invoked the 
revisional jurisdiction of the Chief 
Controlling Revenue Authority there- 
inafter referred to as “the Revenue 
Authority”) by way of an applica- 
tion under Section 53 of the Act. 
The Revenue Authority was of the 
opinion that the determination made 
by the Collector was proper but, in 
exercise of the suo motu powers 
under Section 54 (1) of the Stamp 
Act he made a reference to the High 
Court and sought the opinion of the 
High Court on the following two 
questions:— 


“(1) Whether a copy of an instru- 
ment produced under Section 125 of 
the Companies Act is an Instrument 
chargeable with duty under Section 
7 (1) read with Section 19 and Sec- 
tion 2 of the Bombay Stamp Act, 
1958? 


(2) Whether the Collector & Assis- 
tant Supdt. of Stamps was right in 
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Sections 33 and 39 of the 
Stamp Act, 1958?” 


3. Now, so far as the first ques- 
tion referred to the High Court by 
the Revenue Authority is concerned, 
the question posed is in substance 
regarding the claim of the revenue 
that even a copy of an instrument 
creating a charge in regard to the pro- 
perty situated in Gujarat is liable 
to payment of differential stamp 
duty as is payable on the original 
instrument when it comes to Guja- 
rat having regard to the fact that 
` the duty payable under the Stamp 
Act applicable to Gujarat is higher 
than the duty payable under the Act 


Bombay 


applicable to Maharashtra. Now, it is. 


not in dispute that if the original, 
instrument by which the charge was 
created at Bombay in respect of the 
property situated in Gujarat was re- 
ceived in Gujarat it would have been 
liable to differential stamp duty at 
the rate representing the difference 
between the Gujarat rate and the 
Maharashtra rate when the instru- 
ment is received in Gujarat having 
regard to Sections 18 and 19 of the 
Stamp Act. Section 19 in so far as 
material reads as under:— 


19 Where any instrument of the 
nature described in any article in 
Schedule I and relating to any pro- 
perty situate or to any matter or 
thing done or to be done in this 
State is: executed out of the State 
and subsequently received in the 
State, . 


(a) the amount of duty chargeable 


on such instrument shall be the 
amount of duty chargeable under 
Schedule I on a document of the 


like description executed in this 
State less the amount of duty, if any 
already paid under any law in force 
in India excluding the State of 
Jammu and Kashmir on such instru- 
ment when it was executed; 


(b) and in addition to the stamps, 
if any, already affixed thereto such 
instrument shall be stamped with 
the stamps necessary for the pay- 
ment of the duty chargeable on it 
under Cl. (a) of this section, in the 
same manner and at the same time 
and by the same person as though 
such instrument were an instrument 
received in this State for the first 
time at the time when it became 
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chargeable with the higher ou and 
x X: x x 

The original instrument creating 
charge if it were received im 
Gujarat State would attract the dif- 
ferential stamp duty representing 
the difference between the Gujarat 
rate and the Maharashtra rate in 
view of the aforesaid provision. This 
position is not disputed by. the 
Company for it is incapable of being 
disputed. In the present case, how- 
ever, what has been received in 
Gujarat is a copy of the original in- 
strument by which charge was creat- 
ed. In regard to such a copy it is 
claimed by the revenue that differ- 
ential duty is payable even on such 
a copy even if the original instru- 
ment is not received in Gujarat. Re- 
lance is placed in this connection on 
Section 7 of the Act which is in 
the following terms:— 

“7. (1) Notwithstanding saving 


the 
the 


contained in Section 4 or 6 or any 


other enactment, unless it is proved 
that the duty chargeable under this 
Act has been paid,— 

(a) on the principal or original in- 
strument, as the case may be, or 

(b) in accordance with the provi- 
sions of. this section, 
the duty chargeable on an instru- 
ment of sale, mortgage or settlement 
other than a principal instrument or 
on a counterpart, duplicate or copy 
of any instrument shall, if the prin- 
cipal or original instrument would, 
when received in this State have 
been chargeable under this Act with 
a higher rate of duty, be the duty 
with which the principal or original 
instrument would have been charge- 
able under S5, 19. 


(2) Notwithstanding anything con- 
tained in any enactment for the 
time being in force, no instrument, 
counterpart, duplicate or copy char- 
geable with duty under this . section 
shall be received in evidence unless 
the duty chargeable under this sec- 
tion has been paid thereon: 


Provided that any Court before 
which any such Instrument, dupli- 
cate or copy is produced may per- 
mit the duty chargeable under this 
section to be paid thereon and may 
then receive it in evidence.” 

Qn a plain reading of. sub-sec, (1) 
of Section 7 it is clear that evena 
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copy of an instrument is liable to 
differential duty which would be 
chargeable in respect of the original 
instrument under Section 19, It is 
evident that sub-section (1) of Sec- 
tion 7 is a charging provision in 
respect of counterparts, duplicates 
and copies (the reference to counter- 
parts and duplicates is in the con- 
text of Sections 4 and 6 of the Act 
with which we are not concerned in 
the present case). The expression 
“copy of any instrument” covers a 
situation like the present where in- 
stead of original instrument creating 
a charge a copy thereof is re- 
ceived, The whole purpose of sub- 
` section (1) of Section 7 appears to 
be to meet a situation like the pre- 
sent where the law provides for 
production of either the original in- 
strument or a copy and in order to 
avoid payment of duty a party iñ- 
stead of producing or receiving the 
original Instrument might produce or 
receive a copy thereof. Learned 
counsel for the Company under the 
circumstances did not contend that 


the copy of the original instrument 
was lable to differential stamp 
duty under sub-section (1) of Sec- 


tion 7 if the copy was received i: 
Gujarat. It must be realised that 
the manifest purpose of Section 19 
is to discourage persons from exe- 
cuting documents outside the State 
of Gujarat in relation to property 
situated in Gujarat merely because 
the duty payable in Gujarat is ata 
rate higher than the duty payable 
in other States dnd Section 7 has 
been enacted for the manifest pur- 
pose of achieving the same goal in 
the context of a counterpart, a dup- 
licate or arcopy of an instrument. 
We have, therefore, no doubt that 


even a copy of any instrument 
which is liable to differentia] stamp 
duty under Section 19 is liable to 


such duty in view of sub-sec, (1) of 
Section 7. Counsel for the Company, 
however, contends that though sub- 
section (1) of Section 7 so provides 
for payment of duty and can be 
construed as a charging section, it 
does not provide as to “when’ the 
duty would become payable. In other 
words, it is argued that sub-sec. (1) 
of S. 7 refers to the chargeability of 
the copy to differential duty treating 
it as if the original document was 
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received in the State, the section 
does not provide for the time of 
payment of duty or the time at 
which the liability would be at- 
tracted. We are unable to accede to 
this submission for such a construc- 
tion wo ld render the provision in- 
effective and purposeless. In our opin- 
ion, sub-section (1) of S. 7 clearly 
provides that a copy of the instru 
ment will attract a differential duty 
at the same rate as provided in S. 19 
and also at the same point of time 
when the original would have been 
liable to such stamp duty viz. “when 
received in this State”. The Legisla- 
ture has incorporated by reference 
the same liability in respect of a copy 
as existed in respect of the original 
instrument in the context of S. 19 by 
employing the expression “the duty 
with which the principal or original 
instrument would have been charged 
under 8. 19”, So also the element as 
regards the point of time when the 
liability would arise has been incor- 
porated by employing the expression 
“original instrument would, when re- 
ceived in this State have been charge- 
able under this Act... . ; 

It is, therefore, clear that sub-sec- 
tion (1) of S. 7 has enveloped both 
the concepts viz. as regards the rate 
at which the duty is payable and 
with regard to the point of time at 
which the duty is payable by placing 
the lability at par with the liability 
attracted by the original instrument) 
both in regard to the rate as well as 
in regard to the point of time. And 
the point of time which is contem- 
plated by S. 19 and 5. 7 is the point 
of time when the original instrument 
or a copy of the original instrument 
is received in the State of Gujarat. 
There is, therefore, no difficulty in 
answering the first question in the 
affirmative subject to the clarification 
that the Revenue Authority has used 
the expression “instrument” in a 
loose manner in framing the question 
for the copy of an instrument would 
not fall within the description ‘in- 
strument”? as defined by S. 2(1) of 
the Act, As to whether or not the 


document will fall within the defini- 
tion of instrument under S. 2 is ano- 
ther question -to which we shall pre- 
sently address ourselves for though 
no pointed question in this behalf 
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has in terms been referred to us, inci- 
dentally this aspect would require 
-~ consideration in the context of the 
second question which has been re- 
ferred to us viz. the question as. to 
whether the Collector was right in 
impounding the copy of the instru- 
ment and ordering levy of the duty 
and penalty under the provisions of 
Ss. 33 and 39 of the Act. 


4. The aforesaid question, the 
second question, referred to us has 
arisen beeause the Collector of Cus- 
toms appears to have impounded the 
copy of the document which was sent 
to him by the Registrar of Compa- 
nies. for taking appropriate action. 
Now, the Registrar of Companies is 
a publie Officer who fs charged with 
the duty of discharging his functions 
under the Companies Act and it is 
a part of his duty to effect registra- 
tion under S, 125 in respect ofa 
charge created by a Company. Under 
S. 125 the Company can produce the 
origina} instrument by which the 
charge is created or a copy thereof 
verified im the preseribed manner. 
When, however, a copy is produced, 
the Registrar of Companies .has to 
examine and to satisfy himself 
that the document is duly stamp- 
ed under the Stamp Act. If in 
his opinion, the document is duly 
stamped, he can proceed to effect the 
registration under S, 125 and the 
„relevant provisions pf the Companies 
Act. If, however, he is of the opinion 
that the document is not properly 
stamped as required by the relevant 
provisions of the Stamp Act, he must 

to act on it. A public officer 
can refuse to take cognizance of 4 
document which is not duly stamped 
in accordance with the required 
provisions of the Stamp Act. But. the 
question is as to whether he can send 
it to the Collecfor and the Collector 
can impound it, Now, the facts as 
we find im the case stated by the Re- 
venue Authority would go to show 
that the document in question. was 
impounded by the Collector and the 

Assistant Superintendent of Stamps 
` and not by the Registrar of Compa- 
nies. We are, therefore, not concern- 
ed with the question whether the Re- 
gistrar could have impounded the 
document under S. 33 of the Stamp 


Act. We are faced with the question 
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as to whether the Collector to whom 
it was sent could have impounded 
the document upon it being sent to 
him by the Registrar of Companies 
for appropriate action. Now, sub- 
section (1) of S. 33 is in the follow- 
ing terms :— 


“33. (1) Every person having by 
law or consent of parties authority 
to receive evidence, and every per- 
s0n in charge of a public office ex- 
cept an officer of police, before whom 
any instrument chargeable, in his 
opinion, with duty, is produced or 
comes in the performance of his func- 
tions shall if it appears to him that 
such instrument is not duly stamped, 
impound the same.” 


It was argued by the learned coun- 
sel for the Company that the copy in 
question was not produced before the 
Collector by the Company and, there- 
fore, it could not have been impoun- 
ded by the Collector of Customs. Re- 
liance was placed by the revenue on 
the expression “or comes in the per- 
formance of his functions” in order 
to contend that the document could 
have been impounded by the Collec- 
tor as it had come before him in 
connection with the discharge of his 
functions as the Collector under the 
Stamp Act, This argument has been 
countered by the counsel of the Com- 
pany by relying on S. 31 which re- 
lates to adjudication as to proper 
stamps and it has been contended 
that it is only a document which is 
brought to the Collector for adjudi- 
cation by moving the machinery 
under S. 31 that can be impounded 
for it is only then that it can be said 
that the document has come before 


the Collector in the performance of 


his functions. It is no doubt true that 
in the present case the document does 
not appear to have been brought be- 
fore the Collector for adjudication 
under S, 31. It was sent by the. Re- 
gistrar of Companies to the Collector 
as the Registrar of Companies thought 
that the document was not properly 
stamped with a request to the Col- 
lector to take appropriate action. 
Now there is no specific provision 
under which a public officer can send 
a document for appropriate action to 
the Collector. It is in the context of 
this circumstance that counsel argues 


that it cannot be said to have come 
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before the Collector in the perfor- 
mance of his functions. It is argued 
that the function must be located in 
a specific section in the Stamp Act 
and that unless it is shown that a 
public officer who was of the opinion 
that a document produced before him 
was not properly stamped, could send 
the document to the Collector . for 
appropriate action and unless the 
power to determine the question in 
such circumstances was located in a 
specific section of the Stamp Act, it 
cannot be said that the document had 
come to the Collector in the perfor- 
mance of his functions. We are not 
Prepared to uphold the contention 
urged on behalf of the Company for 
in our opinion there is no ‘warrant 
Or justification for construing the 
aforesaid expression in such a narrow 


fashion. It is not necessary that the 
function must be in terms spelled 
out by a particular section. The 


question must be approached in a 
broad common sense fashion so that 
the provision is not rendered ineffec- 
tive and inoperative except in the 
context of a proceeding under S5. 31. 
In our opinion, the question which 
must be posed is, is it the business 
of the Collector and Assistant Supe- 
rintendent of Stamps to ascertain 
and determine the proper stamp dut” 
payable on a document or is ita 
matter with which he has no cor. 
cern? Is it or is not a part of his 
official duty to determine what is the 
appropriate stamp duty payable on a 
document? In other words, when the 
Collector is required to determine the 
questicn, is he being called upon to 
do something which he has no busi- 
ness to do in the performance of his 
duties under the Act? We are not 
prepared to say that it is not the 
business or function of the Collector 
under the Act to determine what is 
the proper duty payable on a docu- 
ment under the Stamp Act. In fact 
that is the principal function of the 
Collector under the Act, Whether the 
Collector is called upon to decide the 
question as. regards the proper stamp 
duty payable on a document in the 
course of a proceeding under S. 3] 
or whether he is called upon to do so 
otherwise than under 5. 31, as the 
Collector is empowered to determine 
this question, it must be said that the 
document has come to him in the per- 
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formance of his functions. The ques- 
tion whether or not it is his function — 
does not depend on whether he has 

appreached through the channel of 
S. 31 or otherwise, Section 31 is only 
one of the modes of bringing the 
document to him. It cannot be said 
that that is the only way in which 
the document can be brought to him. 
Inasmuch as it is his function to de- 
termine this question, it cannot be 
said that merely because the document 
has not come to him by way of a 
proceeding under S. 31, it is not his! 
function to determine the question 
as to whether or not the document is 
properly stamped. In this view of 
the matter we are of the opinion that 
the document had come to the Col- 
lector in the course of the perfor- 
mance of his duties. But then the 
next question which arises is as to 
whether he could impound the docu- 
ment under S. 39 and when he can 
require the payment of deficit duty 
and impose a penalty urder 5, 39 of 
the Stamp Act. For this purpose S, 39 
in so far as it is material requires to 
be examined. It reads as follow :— 


“39. (1) When the Collector im- 
pounds any instrument under S. 33, 
or receives any instrument sent to him 
under sub-section (2) of S. 37, not 
being an instrument chargeable with 
a duty of twenty naye paise, or less, 


he shall adopt the following proce- 
dure:— . 
XX XX XX 
(b) if he is of opinion that such 


instrument is chargeable with duty 
and is not duly stamped, he shall 
require the payment of proper duty 
or the amount required to make up 
the same, together with a penalty of 
five rupees; or, if he thinks fit, an 
amount not exceeding ten times the 
amount of the proper duty or of the 
deficient portion thereof, whether 
such amount exceeds or falis short of 
five rupees: 
XX XX XX 


The expression employed by S. 39 
is “instrument”. Now, S. 2(1) of the 
Stamp Act which defines “instru- 
ment”. is in the following terms :-— 

“2 (1) “instrument” includes every 
document by which any right or 
liability is, or purports to be. created, 
transferred, limited, extended, ex- 
tinguished or recorded but does not 
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include a bill of exchange, cheque, 
promissory note, bill of lading, 
letter of credit, policy of insurance, 
transfer of share, debenture, proxy 
and receipt;” 


At this point of time it must be 
recalled that we have already record- 
-ed a finding to the effect that a copy 
of a document creating a charge is 
also liable to stamp duty under S. 7 
read with S. 19 of the Stamp Act. 
The question which now arises is as 
to whether a copy of such an instru- 
ment can itself fall within the four 
walls of the expression “instrument” 
within the meaning of S, 39 read 
with S. 2(1) of the Stamp Act. If 


it answers the description of an 
instrument under S. 2(1), then the 
Collector can recover the deficit 


stamp duty and also impose penalty 
under S. 39. It must be realised that 
this question has arisen in the con- 
text of a penal provision and, there- 
fore, the question requires to be 
examined closely and carefully. The 
expression “instrument” is an inclu- 
sive one and takes. within its sweep 
every document’ by which any right 
or liability is created or purported 
to be created or recorded. Now, it 
cannot be said that the copy of the 
original instrument creates:a right or 
a liability. The right or the liability, 
as the case may be, is created by the 
original instrument which is execut- 
ed and registered at Bombay on pay- 
ment of appropriate stamp ‘duty pay- 
able in Maharashtra, It is that docu- 
ment which creates the right or the 
liability in respect of the charge on 
the immovable properties at Ahmeda- 
bad, The document with which we 
are concerned is a copy of this instru- 
ment. Now a, copy of an instrument 
can also fall within the description 
of a “document”. But then it is not 
possible to hold that the copy of the 
original instrument is a document 
which by itself creates any right or 
liability, The right or the -liability 
as the case may be, is created by the 
original instrument and not by its 
copy. So also it cannot be said that 
the copy purports to create a right or 
a liability.. The expression “instru- 
ment” in S. 2(1) refers to a docu- 
ment which itself creates a right or 
liability or purports to create a right 
or liability, It cannot refer to a 
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copy of any such instrument. If the 
document creates or purports to 
create a right or liability, it would 
fall under the description of an 
“instrument” but the copy of such a 
document cannot fall within the des- 
cription of “instrument’’for it is not 
the copy which creates or purports 
to create a right but the original 
which creates or purports to create 
a right. The expression “instru- 
ment’ as used in S. 7 draws a clear 
distinction between the- original 
instrument and a copy thereof. We 
need not reproduce the section at 
this stage for it has been quoted in 
‘the earlier portion of the judgment. 
Suffice it to say that Ss. 7 (1) & 7 (2) 
in terms draw a distinction between 
the original instrument which 
attracts the differentia] duty on one 
hand and a copy of such an instru- 
ment liable to stamp duty. 5.7 itself, 
therefore, recognises the clear distinc- 
tion between an instrument and its 
copy and under the circumstances it is 
not possible to hold that the instru- 
ment which creates a charge as also 
its copy both would fall within the 
amplitude of the expression “instru- 
ment” particularly so when the ex- 
pression “instrument” has been em- 
ployed in the context of a provision 
under which penalty. can be imposed. 
And if the copy of the original instru- 
ment cannot be said to be. instrument 
Within the meaning of S. 39 read 
with S. 2(1) of the Stamp Act, the 
question posed by the Revenue 
authority viz. whether the Collector 
can impound a document and order 
the levy of duty and penalty must be 
answered against the Revenue Autho- 
rity. The result would be that though 
differential duty is payable under S.7 
read with S. 19 of the Stamp Act in 
respect of a copy of an instrument 
creating a charge, the copy cannot be 
impounded and neither the duty nor 
the penalty can be levied, for the 
counsel for the revenue is unable to 
point out any provision under which 
duty or penalty can be recovered if 
the copy cannot be said to be instru- 
ment within the meaning of S. 39. 
By some mischance it appears to have 
escaped the attention of the compe- 
tent authority to make suitable 
amendments in Ss. 2, 7(2), 33, 34 
and 39 Mie the Legislature enacted 

. 7(1) in order to meet a situation 
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where parties would be encouraged 
to execute documents outside the 
State if it was permissible to do so 


in view of the higher rate of duty- 


obtaining in the State in respect of 
Such documents. The result’ will no 
doubt be unfortunate for by imposing 
a higher rate of duty even the duty 
which would have been recovered at 
the rate obtaining in the other States 
would be lost to the State. But then 
the remedy lies in amending Ss. 2, 
7 (2), 33 and 39. In the absence of 
a clear provision empowering the 
competent autherity to impound such 
a copy and empowering the competent 
authority to collect the deficit duty 


and to impose the penalty thereon, 


recourse cannot be made to Ss. 33 
and 39. It gives us no pleasure to 
hold that while duty is payable, it 
cannot be recovered under any provi- 
sion of the Act. But then it isa 
malady which can be cured by the 
Legislature by making suitable 
amendment and if there is. no provi- 
sion in the Stamp Act, we cannot do 
anything in the matter on our part, 
unfortunate as the result might ap- 
(Contd. on Col 2) 


Whether a copy of an 
instrument produced un- 
der S. 125 of the Com- 
panies Act is an Instru- 
ment chargeable with 
duty under S. 7(1) read 
with S. 19 and S, 2 of 
Bombay Stamp Act, 1958? 


Whether the Collector & 
Assistant Supdt. of Stamps 
was right in impounding 
the copy of the instru- 
ment and ordering levy 
of duty and penalty un- 
der the provisions of 
Ss. 33 and 39 of the Bom- 
bay Stamp Act, 1958? 


6. Reference answered accordingly. 
Parties will bear their own costs. ` 


7. Mr. Gandhi for the 
has made ‘an oral application for cer- 
tificate of fitness to appeal to the 
Supreme Court. under Art. 133(1) of 
the Constitution. . We. are unable to 
certify that any substantial question 
of law of general importance which, 
in our opinion, requires to be decided 
by. the Supreme Court arises in this 
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pear to us to be.. That is why we 
have said that it is a case of a par- 
tial legislative misfire, It is for the 
competent authority to take appro- 
priate measures to remedy the situa- 
tion with retrospective effect in so 
far as it can be legally and legitima- 
tely done if it so desires, Of course 
merely because the duty though 
payable under the Act is not recover- 
able under the machinery ofthe Act it 
need not deter the Company from 
paying it. And if the Company does 
so, it need not feel ashamed of it for 
it will only be showing its awareness 
of its national duty to pay the legiti- 
mate taxes (which might in any case 
have had to be paid if the Registrar 
of Companies was vigilant and had 
declined to act on the unstamped 
copy), and awareness of its obligation 
to listen to the counsel of its ethical 
conscience rather than to the counsel 
of its legalistic conscience, On our 
part,’ we have no option but to answer 
question No. 2 in the negative. 


5. In the result, the questions re- 
ferred to us are answered as under:— 


Ans. In the affirmative with the 

| clarification that whilst a 
copy of the original instru- 
ment cannot be called an 
“instrument” within the 
meaning of the Act, such a 
copy would be liable to 
stamp duty under S. 7 (1) 
read with S. 19 of the Act. 

Ans. In the negative- 


+ 


case. Certificate is refused. We would 
also like to point out that question 
No. 2 which really matters from the 
point of view of the opponent Com- 
pany has in fact been answered in 
favour of the opponent Company. 


Reference answered accordingly. 
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S. OBUL REDDI C. J. AND 
M. C. TRIVEDI, J. 

Aher Hamir .Duda, Appellant vy. 
Aher Duda Arjan and others, Respon- 
dents. 

L. P. A. No. 60 of 1975,- Dj- 1-2- 
1977* 

Hindu Law — Partition — Son 
asking for partition of coparcenary 
property by metes and bounds. with- 
out assent of his father — No seve- 
rance of Status — Son is not entitled 
for the partition. 

Where there is severance of status, 
it would be open to a son to ask for 


partition of the joint family proper- 


ties by. metes and bounds without the 
father assenting thereto. AIR 1964 
Guj 283 and C. A. No. 403 of 1964 
decided on 23-8-1965 (SC) Followed 
and (1892) ILR.16 Bom 29 (FB) Dis- 
tinguished. . (Para 11) 

In the present case the son ‘ was 
asking not only for severance of 
status but also for partition of the 
properties by metes and bounds 
without the assent of his father. His 
father had not separated from his 
grand-father, Held, therefore the son 
was not entitled for partition by 
metes and bounds without assent of 
his father. (1892) ILR 16 Bom. 29 
(FB). Followed: (Para 12) 
Cases Referred: Chronological “Paras 
AIR 1969 SC 1330 6, 7 
(1965) Civil Appeal No. 403 of 1964 

D/- 23-8-1965 (SC} 11 
AIR 1964 Guj 283: 5 Guj 


LR 161 11, 12 
(1892) ILR 16 Bom. 29 (FB) 
2,05. tx 1 12 

(1890) 17 Ind. App. 122: ILR 18 
Cal. 23 (PC) . 10 
(1888) ILR 10 All 272 : 15 Ind. App. 
51 (PC) . 8 
.D. D. Vyas, for Appellant; 


J. R. 
Nanavati, for Respondent No. 1. 


S. OBUL REDDI, C. J.:— This 
Letters Patent Appeal by leave arises 
out of the judgment of the learned 
Single Judge : dismissing the appeal 
preferred by the plaintiff against the 


` *Against judgment and 
passed by C. V. Rane J. in 
No. 127 of 1970, D/-_9- 10-1974. 


HU/IU/C991/77/RSV/MVJ 


S. A. 


Duda (S. Obul Reddi C. J.) 


“decree - 


ALR 


judgment and decree of the District 
Judge reversing the judgment and 
preliminary decree passed for parti- 
tion by the Civil Judge (Junior Divi- 
sion), : Kutiyana. The short ques- 
tion that arises for determination in 
this appeal is, whether the appellant 
(plaintiff) is entitled to bring an ac- 
tion for partition without the assent 
of his father under the Mitakshara 
law applicable to this State when 
the coparcenary consists of a pater- 
nal uncle and others. 


2. The facts necessary for deter- 


-= mination of the question involved 


are the following, The appellant, his 
father and his uncle constitute a 
Hindu undivided joint family. The 
plaintiff filed the partition action 
averring that he is a member of the 
coparcenary and that he is entitled 
to a share in the coparcenary proper-. 
ties. According to him the properties 
are all joint family properties and 
as such he is entitled to ask for parti- 
tion of the properties by metes and 
bounds. | | 

3. The action was resisted by the 
respondents, i.e., his father and uncle 
and another on the ground that the 
appellant’s father had separated from 
the rest of the family during his 
father’s time and the action as 
brought ‘by the appellant is not main- 
tainable. 

4. The main issue petore the trial 
Court was whether the plaintiff was 
entitled to partition of the suit pro- 
perties. There was also an issue 
whether the first. defendant, that is, 
the father of the plaintiff, was the 
exclusive owner of a ae Number- 
referred to in paragraph 7 of the 
written statement. i 

5. The trial Court was of the view 
that there was no partition between 
the first defendant and his father and 
that the plaintiff was therefore en- 
titled to 1/6th sharein the joint family 


properties and on that basis it passed 


the preliminary decree, That prelimi- 
nary decree was assailed in the 
Court of the District Judge by the 
plaintiffs father. The ~ appellate 
Court held ‘that the evidence on re~ 


‘cord did not justify an inference that 
‘the ` first defendant had separated 
‘himself from his father about forty 


years prior to the suit as alleged by 
the plaintiff. In that- view, follow~ 
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ing the decision of the Full Bench of 
the Bombay High Court in Apaji 
Narhar v. Ramchandra Ravji (1892) 
ILR 16 Bom 29 (FB) the lower 
appellate court allowed the ap- 
peal. The plaintiff preferred a 
Second Appeal against the said judg- 
ment and decree and the learned 
Single Judge agreed with the findings 
recorded by the first appellate Court 
and dismissed the appeal and conse- 
quently the suit, He, however, grant- 
ed leave and that is, how the Letters 
Patent Appeal is before us. 

6. Mr. Vyas, learned counsel ap- 
pearing for the appellant, strenuously 
contended that the decision of the 
Bombay High Court in Apaji’s case 
(1892) ILR 16 Bom. 29 (FB) is no 
longer good law in view of the deci- 
sion of the Supreme Court in State 
Bank of India v. Ghamandi Ram, 
AIR 1969 SC 1330 and, therefore, the 
plaintiff is entitled to a preliminary 
decree in his favour for partition of 
the properties by metes and bounds. 
The question raised in Apaji’s case 
was, whether under the Hindu Law 
applicable to the Presidency of Bom- 
bay (the Satara District), a son can 
in the lifetime of his father sue his 
father and uncles for a partition of 
the ancestral family properties and 
for possession of his share therein, 
the father not assenting thereto. Jus- 
tice Telang delivered a dissenting 
judgment whereas the other learned 
Judges Sir Charles Sargent, Kt., Chief 
Justice, Mr. Justice Bayley and Mr. 
Justice Candy held that under the 
Hindu law ‘applicable to the Presi- 
dency of Bombay which then com- 
prised of this State also, a son cannot 
in the lifetime of his father sue his 
father and uncles for a partition of 
the ancestral immovable family pro- 
perty and for possession of his share 
without the father assenting thereto. 
Mr. Vyas invited our attention to 
certain passages in the judgment of 
Justice Telang to contend that the 
view of Justice Telang is the view 
taken by all other High Courts in 
India and, therefore, the view of the 
majority in Apaji’s case requires re- 
consideration. In the then Bombay 
State which comprised the present 
State of Gujarat, the law as laid 
down in Apaji’s case is that without 
the assent of his father a son is not 
entitled to a partition if the father is 
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‘joint with his own father, brothers, or 


other coparceners, though he may 
enforce a partition against the father 
if the father is separate from them. 


7. The Supreme Court in State 
Bank of India v. Ghamandi Ram 
(AIR 1969 SC 1330) (supra) was con- 
cerned with the case of a joint Hindu 
family having cash deposits in a Bank 
in Pakistan and the liability of the 
Bank in India in respect of the depo- 
sits. The learned Judges there were 
not concerned with the rights of a 
son to enforce partition against the 
father and other coparceners without 
the assent of the father. All that the 
Supreme Court said in that case is 
(at p. 1333)— 


“The incidents of coparcenership 
under the Mitakshara law are: first, 
the lineal male descendants of a per- 
son up to the third generation, 
acquire on birth ownership in the 
ancestral properties of such person; 
secondly, that such descendants can 
at any time work out their rights by 
asking for partition; thirdly, that till 
partition, each member has got 
ownership extending over the entire 
property, conjointly with the rest; 
fourthly, that as a result of such. co- 
ownership the possession and enjoy- 
ment of the properties is common; 
fifthly, that no alienation of the pro- 
perty is possible unless it be for 
necessity, without the concurrence of 
the coparceners, and sixthly, that the 
Interest of a deceased member lapses 
on his death to the survivors.” 

When the learned Judges laid down 
that the descendants can at any 
time work out their rights by asking 
for partition, they were not consider- 
ing the right of a son in a copar- 
cenery to bring a partition action 
against the coparceners like uncles 
and grandfather in the State of 
Gujarat which formed part of the 
erstwhile State of Bombay. There- 
fore, that decision does not either ex- 
pressly or impliedly overrule Apaii’s 
case (1892) ILR 16 Bom. 29 (FB). 
There was no reference to Apaji’s 
case by the Supreme Court at all 
in that case. 

The case of Sartaj Kuari v. 
Deoraj Kuari, (1888) ILR 10 All 272 
(PC) also does not render any assis- 
tance to the case of the appellant 
here. There the Privy Council was 
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considering the case with regard to 
an impartible estate and, therefore, 
it was held that “in regard to im- 
partible estate, the son’s right at 
birth did not exist where there was 
no right on his part to partition; also 
that inalienability depended on cus- 
tom or on the nature of the tenure. 
In this case the evidence did not 
establish that by custom the estate 
was inalienable.” In the course of 
discussion the Privy Council observ- 
ed— E 

“The property in the paternal or 
ancestral estate acquired by birth 
under the Mitakshara law is, in their 
Lordships’ opinion, so connected with 
the right to á partition that it does 
not exist where there is no right to 
it.” 

Again the emphasis in this decision 
also is as to the existence of a right. 

§. The right of the appellant, a 
coparcener, by birth to a share in the 
ancestral property is not in dispute. 
Every ‘coparcener is entitled to a 
share on partition. His right to seek 
partition or to enforce partition is 
also not denied. What is put against 
him is only this. That right which 
he has, so far as the erstwhile Presi- 
dency of Bombay is concerned, can- 
not be exercised or enforced without 
the consent of the father, where the 
coparcenery consists of collaterals 
like uncles and others. He cannot 
ask for severance of status without 
the father giving assent thereto. Ad- 
mittedly in this case the father of the 
appellant had not given his assent 
and in fact he has been throughout 
contesting the right of his son, the 
appellant, to enforce his right for 
partition. Mr. Vyas invited our atten- 
tion to the written statements to con- 
tend that both the father and uncle 
of the appellant had pleaded that the 
father of the appellant had separated 
from the rest of the family. That 


case was not accepted by the first ap-- 


pellate or the second appellate Court. 
The specific case of the plaintiff 
throughout has been- that he isa 
member of the undivided family and 
that he is entitled to ask for partition 
and separate possession of his share. 
Findings of fact have been recorded 
by the District Court and by the 
learned Single Judge that there was 
no severance of. status and that the 
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remained intact, In 
other words, the learned Single Judge 
and the first appellate Court rejected 
the defence of the respondents that 
the father of the appellant had sepa- 
rated himself from his father about 
forty years ago. That finding of fact 
recorded by the first appellate Court 
and by the learned Single Judge of 
this Court cannot be disturbed by us. 


10. Ever since the case of Durga 
Chowdhrani v. Jewahir Singh (1890) 
17 Ind App 122 (PC), it has been 
consistently held by the High Courts, 
and by _the Supreme Court that there is 
no jurisdiction to entertain a Second 
Appeal on the ground of erroneous 
finding of fact, however gross the 
error may seem to be. Therefore, we 
have to proceed on the basis that the 
coparcenery existed at the date when 
the plaintiff brought the action and 
that the plaintiffs father had never 
separated himself from his grand- 
father about forty years ago so as to 
make us hold that there was sever- 
ance of status between the father of 
the appellant and other members of 
the coparcenery. 


11. Apaji’s case (1892) ILR 16 Bom. 
29 (FB) came to be considered hy 
a Division Bench of this Court in Jas- 
wantlal v. Nichhabhai, (1964) 5 Guj 
LR 161 : (AIR 1964 Guj 283). That 
was a case where the plaintif asked 
for partition of the joint family pro- 
perties by metes and bounds on the 
ground that there was severance of 
status. The learned Judges, there- 
fore, distinguished Apajis case and 
held that where there was severance 
of status it would be open to a son 
where the coparcenery consists of his 
father, uncles and others, to ask for 
partition of the properties by metes ` 
and bounds without the father assent- 
ing thereto. The Supreme Court in 
Civil Appeal No. 403 of 1964 decided 
on August 23, 1965 affirmed that 
decision. In so affirming, the learned 
Judges observed— 


“Having, therefore, regard to the 
statement of the plaintiff in all the 
paragraphs of the plaint and inter- 
preting the plaint as a whole we are 
satisfied that the High Court was 
right in holding that the suit was not 
a suit brought for severance of joint 
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family status but was a suit merely 
for partition by metes and bounds.” 


12. Now im the present case what 
the plaintiff is asking is not only for 
severance of status but also for parti- 
tion of the properties by metes and 
bounds, In the above appeal the cor- 
rectness of the decision of the Full 
Bench in Apaji’s case (1892) ILR 16 
Bom. 29 (FB) was not challenged. 
The Supreme Court, however, made it 
clear that they “were not expressing 
any opinion with regard to the cor- 
rectness of that decision or its appli- 
cability to this case’. Therefore, it 
is not necessary for the purpose of 
disposal of this Letters Patent Ap- 
peal that this Court should refer the 
matter to a larger bench to examine 
the correctness of the decision in 
Apaji’s case, The Supreme Court has 
affirmed the view of this Court in 
Jaswantlal v, Nichhabhai (AIR 1964 
Guj 283) (supra) that where there 
is severance of status it would be 
open to a son to ask for partition of 
the joint family properties by metes 
and bounds. In this case, as already 
pointed cut by us, a categorical find- 
ing of fact has been recorded that 
there was no severance of status as 
Claimed by the father of the plain- 
tiff. In fact it is the case of the plain- 
tiff that there was no severance of 
status, The case of the plaintiff must 
either stand or fail on his own. He 
cannot now be- permitted in . this 
Court to approbate and reprobate by 
asking us to take into account what 
his father had said in his written 
statement. So far as that question 
whether his father had separated 
from his grandfather about forty 
years ago was concerned, there is a 
categorical finding of fact and that 
puts an end to the controversy as to 


whether there was severance of 
status or not. 
13. The Letters Patent Appeal, 


therefore, fails and is accordingly dis- 
missed. No costs. 


14. Mr. Vyas made an oral appli- 
cation for leave to appeal to the 
Supreme Court under Art. 133 (1) of 
the Constitution. We are unable to 
certify that this is a fit case for leave 
to appeal to the Supreme Court since 
no substantial question of law of 
general importance which, in our 

opinion, requires to be decided by the 
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Supreme Court arises in this case. 
Oral application rejected. l 
Appeal dismissed. 
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A. D. DESAI, J. 
Ushaben Navinchandra Trivedi and 
another, Appellants v. Bhagyalaxmi 
eb Mandir and others, Respon- 
ents. 


A, F. O. No. 216 of 1975, D/- 12-3- 
1976.* 


(A) Civil P. C. (1908), S. 9 — Suit 
not of civil nature — Hurt to reli- 
gious feeling — Suit for permanent 
injunction against producers,  distri- 
butors and exhibitors of movie “Jai 
Santoshi Maa” — Allegation that 
movie hurts religious feelings of Hin- 
dus — Suit was not of civil nature 
— Exhibition of film not proved to 
be nuisance — Balance of conveni- 
ence in favour of exhibition — Tem- 
porary. injunction -not granted 
against exhibition — (() Ibid O. 39 
R. 2; (ii) Specific Relief Act, S., 4l; 
(ñi) Tort —- Actionable wrong). . 


The plaintiffs appellants filed a 
suit claiming a permanent  injunc- 
tion against the defendants respon- 
dents restraining them. from exhibit- 
ing the picture named “Jai Santoshi 
Maa”, The plaintiffs claimed to be 
firm believers in Hindu religion. The 
case of the plaintiffs for injunction 
was based on the ground that the 
movie was presented as a religious 
and mythological one even though it 
was not so in fact. Persons having 
interest in religion and mythology 
would be attracted by the picture 
and when the same was seen by 
them it would hurt their feelings as 
Goddesses Sarasvati, Laxmi and Par- 
vati were depicted jealous and were 
ridiculed. According’ to them, the 
defendants had ‘definitely distorted 
and abused Hindu mythology and 
they had depicted the mythology by 
introducing invented story. The de- 
fendants — respondents were the 
producers of the film, distributors 
SNA CARRIE a MME i Deo 


“(Against order passed by B. S. 
Kansara, Judge, city civil court, 
Ahmedabad D/- 18-10-1975). 
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and exhibitors in the city of Ahme- 
dabad. After filing of the suit, -the 


plaintiffs took out a notice of motion - 


for a temporary injunction restrain- 
ing the exhibition of the movie. The 
lower Court discharged the rule on 
the ground that the subject-matter of 
the suit did not involve any civil 
right of the plaintiffs and consequ- 
ently did not fall under S. 9, C.P.C. 
‘The order refusing temporary in- 
junction was challenged in appeal. 

At the commencement of the pic- 
ture warning was given that the en- 
tire movie was imaginary. 

The defendants respondents had 
been granted certificate of exhibition 
by the Board of Censors. The said 
film was exhibited since last 4 months 
throughout the country and no per- 
son had complained about his or her 


religious feelings being hurt by the 


exhibition of the film. | 
Held: .(i) that there was no wrong- 
ful act and violation of any legal 
duty and none of the plaintiffs civil 
rights was involved, and therefore 
suit could not fall under S. 9 of the 
Code. (Para 12) 
The Courts of law have not recog- 
nized hurt to religious feelings as a 
civil actionable wrong. (Para 11) 
No legal right of the plaintiffs is 
infringed, Mere fact that the defen- 
dants? ‘movie shocked the religious 
sentiment of the plaintiffs is not it- 
self a matter which gives rise to a 
cause of action. (Para 11) 
The finding that the movie is. pass- 
ed off as mythological is not cor- 
rect. - (Para 10) 
(ii) The balance of convenience 
was in favour of the defendants. In- 
junction could not be granted 
against them, under O. 39, Civil. P.C. 
Or the provisions of the Specific Re- 


lief Act, as it was not reasonably . 


clear that the exhibition of the - film 
‘would be a nuisance. 


The defendants have right to ex- 
hibit the film in pursuance of the 
certificate obtained by them. The 
film is not publicly exhibited, that 
is to say, it is not being shown to 
those who do not want to see it; it 
is being shown on payment; people 
have to use their volition to see the 
picture. There is not compulsion to 
see the film. If the feelings of the 
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plaintiffs are hurt they may not see 
the movie again. The plaintifis may 
propagate against the picture urging 
the fellow religionists not to see it. 
It may be that the religious feeling 
of the plaintiffs is hurt, but consi- 
dering all the material circumstances 
of the case as. stated herein above, 
balance of convenience is in favour 
of the defendants. (1902) ILR 24 All 
499, (1912) 17 Ind Cas 219 (Mad), 
ATR 1939 Mad 642 and 1943 AC 92, 
Rel. on. (Para 14) 


Constitution of India, Article 
25 (1) — Seope — Violation of 
rights under Art. 25 by individual is 
not within purview of the Article. 


Article 25 (1) recognises the prin~ 
ciple, that it is policy of the State 
to protect all religions but to inter- 
fere with none. It enunciates tradi- 
tion of religious neutrality of the 
State. It enjoins to certain extent, 
that the State shall not interfere 
with the right to profess, prac- 
tice and propagate . religion, The 
provisions of Art, 25 of the Constitu- 
tion are to be read with Art. 13 of 
the Constitution and it is abundant- 
ly clear that what is provided there- 
in is an express prohibition against 
the legislative interference with the 
rights mentioned in Art. 25 of the 
Constitution. (Para 4) 


‘The provisions of Art. 25 are simi- 

lar to. Arts, 19 and 31 of the Con- ` 
Stlution. The language of Art. 25 
and its setting in part HI of the 
Constitution manifestly indicate that 
the violation of rights under Art, 25 
by an individual is not within the 
purview of the article. AIR 1952 SC 
59, Ref. (Para 4) 

(C) Tort — Nuisance — . What 
amounts to actionable tort. 

Nuisance is a word which is not 
capable of exact definition but may 
be defined as anything which is in- 
jurious to health or offending to the 
senses and which causes injury or 
damage or annoyance or discomfort 
to others. In order that nuisance is 
an actionable tort, it is essential that 
there should exist (1) wrongful act; 
(2) damage or loss or inconvenience 
or annoyance caused to another. The 
latter alone can give no right toa 
legal action. Inconvenience or annoy- 
ance or discomfort to be considered 
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must be more than mere delicacy or 
fastidiousness and more than pro- 
ducing sensitive personal discomfort 
or annoyance. Such annoyance or 
discomfort or inconvenience must be 
such which the law considers as sub- 
stantial or material. A person must 
submit to discomfort or annoyance in 
the interest of the public generally 
or caused by lawful action of an- 
other, The question what constitu- 
tes nuisance is one which the Court 
has to determine. The Court has 
first to ascertain what in the cir- 
cumstances is the legal duty of the 
individual alleged to be in default. 
The right to an injunction depends 
on the legal right and this must be 
determined before any relief can be 
granted by the Court, A strong case 
need. be made out by the plaintiff. 
(Para 11) 
Cases Referred: Chronological Paras 


ATR 1975 SC 1331:1975 Lab IC 881 


5, 7 

AIR 1965 Cal 148 8 
_ AIR 1961 SC 1720 — 4 
AIR 1952 SC 59 4 
1948 AC 92:(1942) 2 All ER 396 
Hay or Bourhill v, Young 12 
AIR 1939 Mad 642 11 
(1939) 1 KB 394: (1938) 4 All ER 
727 Owens v. Liverpool Corpora- 
tion 12 
(1935) 1 KB 75:104 LJ KB 153, 
Monk v, Warbey 8 


(1912) 17 Ind Cas 219:23 Mad LJ 
316 11 
(1902) ILR 24 All 499 11 


N. J. Modi, for Appellants; G. N. 
Shah (for Nos. 1, 2, 5 and 6) and G. 
N. Desai, for M. U. Chinubhai (for 
4), for Respondents. ` 


JUDGMENT:— The plaintiffs ap- 
pellants filed Civil Suit No, 2736 of 
1975 in the City Civil Court, Ahme- 
dabad on Sept. 10, 1975 claiming a 
permanent injunction against the de- 
fendants respondents restraining them 
from exhibiting the cinematographic 
picture named “Jai Santoshi Maa”. 
Defendant-respondent No. 1 is a 
name and style of business carried 
on by defendant-respondent No. 2, 
who had produced the said movie. 
Defendant-respondent No. 3 is thë 
Director of the movie and defendant- 
respondent No. 4 had written the 
theme: thereof. Defendant-respon- 
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dent No, 5 is the distributor and de- 
fendants-respondents Nos. 6 to 14 
are the theatres wherein the afore- 
said movie was exhibited in the City 
of Ahmedabad. After filing of the 
suit the plaintiffs took out a notice 
of motion for a temporary injunction 
restraining the exhibition of the mo- 


vie by the défendants, On notice 
being given to the defendants, they 
appeared and showed cause. After 


hearing both the parties the learned 
City Civil Judge discharged the rule 
on the ground that the subiect-mat- 
ter of the suit did not involve anv 
civil right of the plaintiffs and con- 
Sequently did not fall under Section 
9 of the Civil Procedure Code. In 
order to complete the judgment the 
learned trial Judge considered the 
motion on merits and came to the 
conclusion that the title of the mo- 
vie and the advertising literature 
thereof clearly indieated that the mo- 
vie was religious and mythological 
and it was natural that any person 
interested in mythology and when 
attracted and saw the picture, it 
would hurt his religious belief. It is 
this order refusing the temporary in- 
junction which is challenged in this 
appeal. 


2. The plaintiffs claimed to be 
firm believers in Hindu religion and 
in Gods and Goddesses of the said 
religion even though they do not be- 
long to any specific sect or Sampra- 
daya. The plaintiffs hold in high 
esteem all Gods mentioned in the 
Puranas and are firm believers of 
Brahma, Vishnu and Mahesh and 
Goddesses Lakshmi, Parvati and Sara- 
swati, ete, and visit their temples 
according to convenience. The back- 
ground of the suit film is since last 
20 years a practice amongst many 
Hindu women is prevalent of observ- 
ing Vrat in the name of Santoshi 
Maa and the said Vrat has acquired 
considerable importance amongst 
Hindu women, The person observ- 
ing the said Vrat has to partake ore 
meal on Friday, listen to the story- 
of Sentoshi Mata and distribute gram 
and gur as ‘prasad’ and does not eat 
any sour items on that day. Defen- 
dants Nos. 1 to 4 have produced the 
said film taking the basis of the 
story of Santoshi Mata which is fami- 


liar to those observing the Vrat. The 
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said story in short is that an old 
lady has 7 sons, out of which she 
has more affection for 6 sons, and 
the seventh was not.a favourite son. 
The old lady used to serve food to 
the 7th son which remained after 
serving dinner to the 6 sons. The 
seventh son was a simpleton and 
was not aware of the discrimination 
but his wife was intelligent and 
sharp. She informed her husband 
about the discrimination and after 
having been convinced about such dis- 
crimination the seventh son went 
away to a distant city and obtained 
service in a shop: In course of time, 
because of his. honesty . and effici- 
ency he became a big businessman. 
His wife was very miserable at home 
and she was sent to the forest to 
collect wood for fuel and was re- 
quired to do considerable work, She 
was very badly . treated and . was 
given only a piece of bread and water 
in a broken dish. She saw some la- 
dies observing the Vrat of Santoshi 
Mata and after asking them about 
the same she went to the temple 
of Santoshi Mata after taking 
gram and gur and commenced 
observing the Vrat. After the lapse 
of one Friday she received a letter 
from her husband, on the second Fri- 
day and on the third Friday she re- 
ceived money. Thereafter her hus- 
band got a message in his dream 
through Santoshi Mata to return to 
his wife and accordingly he left for 
his house. His wife was in the 
temple and observing a cloud of dust 
she asked the reason thereof to 
Mataji who informed her that her 
husband was returning. Her -jhusband 
had gone home and when ‘she en- 
tered the house with log of wood on 
her head and asked for her piece of 
bread and water she was given the 
same in a broken dish and seeing 
that the husband took up a separate 
residence and stayed with his wife. 
Thereafter she wanted to celebrate 
the Vrat of Santoshi Mata and she 
had invited her. elder sisters-in-law 
and their children. The elder sis- 
ters-in-law had coaxed the children 
to demand sour-items for their food 
and the children had asked for sour 
items which: were not given.. There- 
fore, they asked for money and after 
taking the money the said children 
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bad purchased and eaten ‘Ambili’. 
Santoshi Mata was infuriated because 


of non-observance of the Vrat and, 
therefore, the Government officers 
had arrived and arrested the hus- 


band. Therefore, the wife again 
went to the temple of Santoshi 
Mata, and prayed for forgiveness and 
while returning was greeted by. her 
husband and, therefore, on the next 
Friday again the Vrat was celebrat- 
ed at which Mataji assumed a devi- 
lish form and in spite of that the wife 
recognised her and was greatly elated 
at her arrival, threw the child tothe 
Mataji who received the same in her 
arms and thereafter blessing all, 
Mataji disappeared. According to the 
plaintiffs the Vrat of Santoshi Mata 
is a Vrat of folklore because there’ 
is no reference. thereto in the scrip- 
tures. There are also no ancient 
temples of Santoshi Mata. Notwith- 
standing the fact that the story is as 
above, defendants Nos. 1 to 4 have 
produced the film which contains the 
following story. Ganpathy’s sister 
Mansa is tying Raksha on the hand 
of Ganpathy when his 2 sons also 
are ‘present and they insisted that 


their aunt Mansa should also tie 
Raksha on their hands. Thereupon 
. thè aunt explained to ‘them that 


Raksha could be tied by a sister and 
because they did not have sisters 
Raksha could not be tied on their 
hands. Thereupon the sons were dis- 
appointed and therefore, Narada re- 
quested Ganpathy to produce a 
daughter and Ganpathy immediately 
produced a daughter who tied Raksha 
to the sons of Ganpathy. Narada 
declared that the daughter of Gan- 


_ pathy would be known in the world 


as Santoshi Mata. ‘There is no such 
incident in the Puranas and Gan- 
pathy did not have a sister by the 
name Mansha. Ganpathy’s sister’s 
name was Usha and there is no re- 
ference in the Puranas that Gan- 
pathy had‘ a daughter. After the in- 
troduction of Santoshi Mata in the 
picture there is a scene of temple of 
Santoshi Mata and the song of arti 
of Santoshi Mata is being sung. 
Satyavati, the heroine of the said 
film, is returning home with her 
friends after performing the Aarti 
and on the way meets Birju; the 
hero of the film. They fall in love at 
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first sight, and thereafter both of 
them go to their respective houses. 
The father of Satyavati is also a de- 
votee of Santoshi Mata. Birju has 6 
brothers and an old mother. The bro- 
thers are cultivating lands but Birju 
is an artist and is an expert in play- 
ing the flute and singing songs. He 
is invited to recite Bhajan at the 
temple of Santoshi Mata in the vil- 
lage of the heroine Satyavati and, 
therefore, Birju goes there and re- 
cites Bhajan at which time Satyavati 
and her friends are also present. 
While returning’ from the temple she 
is accosted by a villain, Bankay who 
with his associates tried to molest 
Satyavati. At that time Birju with 
his friends arrive on the scene and 
Birju and his friends give a beating 
to the villain 
Birju is slightly injured and Satya- 
vati takes him to her house and in- 
forms her father about the incident. 


Thereafter Birju goes to his house.. 


The brothers of Birju thereafter ar- 
range the marriage of Satyavati with 
Birju. The marriage is performed and 
Birju and.Satyavati return home when 
her elder sisters-in-law deliberately 
cause inauspicious incidents to hap- 
pen. 
a pilgrimage of various places of 
Santoshi Mata, Thereafter there are 
scenes of Brahmani, Laxmiji and Par- 
vatiji. Narad goes before them and 
informs that he is a devotee of the 
three Goddesses but the people on 
earth are devotees of Santoshi Mata. 
Narada is praising Santoshi Mata and 
the devotion of Satyavati for Santo- 
shi Mata. He further states that 
there is no Goddess like Santoshi Mata 
and, therefore the three Goddesses are 
jealous and decide to teach a lesson 
to Satyavati. In the meantime 
Brahma, Vishnu and Mahesh in the 
guise of mendicants go to the house 
of Satyavati for Bhiksha and when 
they return Sarasvati, Laxmi and Par- 
vati inquire of them and they also 
praise Satyavati and state that Sat- 
yavati is a staunch devotee’ of Santo- 
shi Mata and thereupon the Goddesses 
decide that they will not allow the 
influence of Santoshi Mata to in- 
crease and the Goddesses inform 
Satyavati to give up the devotion of 
Santoshi Mata but Satyavati humbly 
refuses to do so and thereupon the 


Goddesses challenge Satyavati to be 
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and his associates, . 


Thereafter both of them go on. 
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prepared for the consequences. The 
wives of the brothers of Birju dis- 
like Birju and, therefore, whatever 
food is left over in the plates of the 
others is being collected and served 
in a plate to Birju. Satyavati sees 
this and informs Birju about it and 
Birju also sees that. Thereupon there 
are disputes in the house and Biriu 
declares that he will return after 
earning money and leaves the house. 
Narada informs the three Goddesses 
that they must now have been pleas- 
ed when the three Goddesses stated 
that so far only Birju has left his 
house, ‘we will see what happens to 
him. After leaving the house Birju 
Is crossing a river in a boat and the 
Goddesses have the boat sunk and 
Birju is drowned in the river. Satya-- 
vati prays to Santoshi Mata for the 
welfare of her husband, and there- 
upon Santoshi Mata lifts Birju out of 
the river and places him on the 
bank and brings him to life. Birju 
thereafter goes to the temple to San- 
toshi Mata for Darshan where a rich 
jeweller becomes sick and unconsci- 
ous. His jewellery is scattered over. 
Birju sees that and nurses the -jew- 
eller and brings him to is senses 
and returns the jewellery to him 
and the jeweller gives employment to 
Birju where Birju achieves consider- 
able progress with hard work and 
becomes a family member of the 
jeweller. The daughter of the jewel- 
ler is in love with Birju. But Birju 
remembers Satyavati and when the 
daughter of jeweller shows love to 
Birju then Birju gets up with the 
memory of Satyavati, At that time 
the three Goddesses contrive that 
Birju forgets Satyavati and Birju ac- 
cepts the daughter of the jeweller 
and forgets his house. Satyavati who 
is being harassed from all sides now 
performs the Vrat of 16 Friday. | 
Narad informs the three Goddesses 
that on the completion of the Vrat 
of Satyavati the Maya of the three 
Goddesses will be completed and there 
will be reunion of the husband and 
wife. Thereupon the Goddesses de- 
clare that they will not allow the 
Vrat to be completed. Santoshi Mata 
asks Birju to go to his home and 
when the Vrat is about to be com- 
pleted Birju returns home with jewel- 
lery, ornaments, riches ete. and 


everybody welcomes him but seeing 
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the condition of Satyavati he is very 
angry and stays separately. There is 
celebration of Vrath and Satyavati 
invites the brothers of Birju and at 
the time of worship and Bhajan the 
wives of the brothers of Birju pour 
sour things in the food an. there- 
upon the children die and Santoshi 
Mata is angry and there is destruc- 
tion. Satyavati again prays to San- 
toshi Mata and Santoshi Mata is pleas- 
ed and revives the children. The case 
of the plaintiffs for injunction is based 
on the ground that the movie is pre- 
sented as a religious and mythologi- 
cal one even though it is not so in 
fact. Persons having interest in reli- 
gion and mythology will be attract- 
ed: by the . picture and when the 
-same is seen by them it will hurt 
their feelings as Goddesses Sarasvati, 


Laxmi and Parvati are depicted 
jealous and are rediculed. The de- 
fendants have definitely distorted 
and abused Hindu mythology and 
they have depicted the mythology 
by introducing invented story. 

3. The defendants have contested 


the application for motion to grant 
of temporary injunction, contending 
that the suit filed is not of civil na- 
ture and no injunction could be issu- 
ed either under the provisions of 
O. 39..Civil P. C. (hereinafter re- 
ferred to as the Code) or the provi- 
sions of the Specific Relief Act. The 
suit had been filed by the plaintiffs 
with mala fide intention and to 
harass the defendants, adding that 
defendant No. 1 had mformation that 
the plaintiffs have previously filed a 
suit against the film named “Har Har 
Mahadev.” In para 7 of the affidavit of 
respondent No. 1, it is stated that 
the film in question is religious and 
mythological one but denied that it 
hurt the religious feelings of Hin- 
dus. It is admitted by the defendants 
that some mythological books do 
not refer to the incidents of Santo- 
shi Maa. The said film discloses in 


the very beginning that the entire 
film is imaginary and it would be 
fallacy to appreciate the said film 


with reference to mythological books. 
The defendants state that it is usual 
and normal to show in religious and 
mythological films, certain incidents 
which go to show that Gods or God- 
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desses are trying to test the since- 
rity of the devotee and to that end, 
the devotee is- made to suffer misery 
and humiliation. In the flm the 
three Goddesses are depicted to be 
saying that they tried to test . the 
sincerity of Satyavati in her devo- 
tion to Santoshi Mata and this itself 
indicates that there was no malice 
as alleged by the plaintiffs. They 
deny that the movie hurts religious 
feelings of Hindus, The film had 
been exhibited in a large number of 
cites and towns. There were about 
100 prints being exhibited through- 
out the country. The said film was 
being exhibited since last 4 months, 
that is, since June, 1975 and no per- 
son had complained about his religi- 
ous feelmgs having been hurt by 
the exhibition of the film. The film 
had been seen by about 1,45,00,000 
people throughout India and none of 
them have complained about their re- 


‘ligious feelings being hurt. The film 
-is being exhibited after the Board of 


Censor has given certificate under 


the Cinematograph Act, 1952. 


4. The question is whether the 
present claim of the plaintiffs is of 
a civil nature. Section 9 of the Code 
provides that the Court shall have 
jurisdiction to try all suits. of a civil 
nature excepting suits of which 
cognizance is either expressly or im- 
pliedly barred. The explanation to 
the section provides that a suit in 
which right to property or to an of- 
fice is contested is a suit of a civil 
nature, notwithstanding that such 
right may depend entirely on the 
decision of questions as to. religious 
rites or ceremonies. Section 9 of the 
Code thus prescribes the nature of 
the suit which a Court has jurisdic- 
tion to entertain. It can entertain 
other suits of civil nature excepting 
the suits of which cognizance is bar- 
red. The Court cannot entertain a 
suit which is not of a civil nature. 
Prima facie suits raising question of 
religious rites and ceremonies only 
are not maintainable in Civil Court, 
for they do not deal with legal 
rights of the parties. But the ex- 
planation to the section accepting the 
said undisputed position, says that a 
suit in which right to property or to 
an office is contested is -a suit of 
civil nature, notwithstanding that 
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such right may depend entirely on 
the decisions of the questions as to 
religious rites or ceremonies. This 
implies two things, namely, (1) a suit 
for an office is a suit of a civil na- 
ture; and (2) it does not cease to be 
one if the said right depends entire- 
ly upon a decision of a question as 
to the religious rites or ceremonies. 
It implies further that question as 
to religious rites or ceremonies can- 
not independently of such a right 
form the subject-matter of a civil 
suit: vide Sinha Ramanuja Jeer v. 
Ranga Ramanuja Jeer, AIR 1961 SC 
1720. There is no question in this 
suit to the property or to an office 
and explanation to Section 9 has no 
application. It is not suggested in 
this case that the cognizance of suit 
is either expressly or impliedly bar- 
red. The case of the plaintiffs is 
that the present case is of civil na- 
ture which the defendants dispute. 
In order to support the case that the 
present suit is of civil nature, Mr. 
Modi for the appellants put forward 
two broad contentions. The first 
contention was that Art. 25 of the 
Constitution guarantees freedom of 
conscience and free profession, prac- 
tice and propagation of religion. 
Ordinarily civil right is raised to a 
status of a fundamental right and 
this fundamental right can be enforc- 
ed by a civil suit even though it can- 
not be enforced under Art. 226 of 
the Constitution, The second con- 
tention is that religious feelings of 
an individual is a part of civil right 
and any hurt to it is an actionable 
one. This is so for 3 reasons; (1) that 
an obligation is cast upon the defen- 
dants as a result of the provisions of 
Ss. 295 and 295-A of the I.P.C. not 
to destroy or defile any object held 
sacred by any class of persons with 
the intention of insulting the religion 
of such class of persons and also not 
to outrage religious feeling of any 
class of people by words, either spo- 
ken or written or by sign or by visi- 
ble representations or not to other- 
wise insult or attempt to insult the 
religion or the religious belief of 
that class and there is in the present 
case a breach of this statutory obli- 
gation. (2) the injury complained of 
by the appellants is not as a result 
of purely private action inasmuch as 
the state has granted its sanction by 
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issuing a certificate through the Cen- 
tral Board of Film Censor for pub- 
lic exhibition of the film. Issuance 
of such certificate clothes the pro- 
duction and exhibition of the movie 
with the authority or sanction of the 
State and the appellants are, there- 
fore, entitled to injunction for pro- 
tection of their rights under Articles 
25 and 26 of the Constitution of India 
from infringement by any act which 
bears the impression of the State 
and (8) to hurt religious feeling of a 
person is a tort. The question is how 
far these contentions raised by Mr. 
Modi with ability and pursuance can 
be accepted. Now Art. 25 (1) of the 
Constitution provides that subject to 
public order, morality and health and 
to the other provisions of Part IT, 
all persons are equally entitled to 
freedom of conscience and the right 
freely to profess, practise and pro- 
pagate religion. Under this Article 
right to profess is recognised as a 
fundamental right subject to certain} 
limitations. This Article recognises, 
the principle, that it is policy of the 
State to protect all religions but ‘to 
interfere with none. It enunciates 
tradition of religious neutrality of 
the State. If enjoins to certain ex- 
tent, that the State shall not inter- 
fere with the right to profess, prac- 
tise and propagate religion, The pro- 
visions of Art. 25 of the Constitu- 
tion are to be read with Art. 123 of! 
the Constitution and it is abundant- 
ly clear that what is provided there- 
in is an express prohibition against 
the legislative interference with the 
rights mentioned in Art. 25 of the 
Constitution. In this connection the 
provisions of Arts. 17 and 23 of the 
Constitution may be noted. Art. 17 
provides that “untouchability” is abo- 
lished and its practise in any form is 
forbidden. The enforcement of any 
disability arising out of “untouch- 
ability” shall be an offence punish- 
able in accordance with law. Article 
23 (1) provides that traffic in human 
beings and beggar and other similar 
forms of forced labour are prohibit- 
ed and any contravention of this 
provision shall be an offence punish- 
able in accordance with law. The 
provisions of these two Articles pro- 
hibit an individual from doing any 
act contrary thereto. That is not 
the case with Art. 25. The  provi-} 
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sions of Art. 25. are similar to Arti- 
cles 19 and 31 of the Constitution. 
The language of Art. 25 and its set- 
ting in Part HI of the Constitution 

anifestly indicate that the violation 
of rights under Art, 25 by an indi- 
vidual is not within the purview of 
the Article; see the decision in P. D. 
Shamadasani v. Central Bank of 
India Ltd., AIR 1952 SC 59, where 
the Supreme Court considered. the 
provisions of Arts. 19 and 31 of the 
Constitution, which Articles are word- 
ed similar to Art. 25 and the Court 
held that Arts. 19 and 31 were -not 
intended to protect violation of the 
rights by an individual, 


5-7. The next contention may now 
be considered and it is that certificate 
for exhibition of the movie granted 
by the Central Government clothes 
the production and exhibition of the 
movie with the authority and sanc- 
tion of the State and law and, there- 
fore, the appellants are entitled to 
protection of rights under Arts. 29 
and 26 of the Constitution from in- 
fringement by any act which bears 
the impression of the State. In sup- 
-port of this argument much reliance 
was placed on the judgment of 
Mathew J. in Sukhdev Singh v. 
Bhagatram Sardar Singh Raghu- 
vanshi, AIR 1975 SC 1331: (1975 Lab 
IC 881), wherein the learned Judge 
was considering the question whe- 
ther Oil and Natural Gas Commis- 
sion, Life Insurance Corporation or 
Industrial Finance Corporation were 
“other authorities” within Art. 12 of 
the Constitution. ` The learned Judge 
held that the expression ‘other 
authorities’ would include all consti- 
tutional or statutory authorities on 
whom powers are conferred by law. 
The learned Judge approached the 
question by observing (at p. 1353 of 
AIR): 


"Does any amount of state help, 
however inconsequential, make an 
act something more than an indivi- 
dual act? Suppose, a privately own- 
ed and managed operation receives 
direct financial aid from the State, 
is an act of such an agency an act 
of State? It would be difficult to 
give a categorical answer to this 
question. Any operation or purpose 
of value to the public may be en- 
couraged by appropriation of public 
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money and the resuiting publicly 
supported operation can be characte- 
rızed as a state operation. But such 
a rule would seem to go to the ex- 
treme, There seems to be no for- 
mula which would provide the cor- 
rect division of cases of this type in- 
to neat categories of State action 
and private action. Some clue how- 
ever, to the considerations which 
might impel the court in one direc- 
tion or the other may be obtained 
from an examination of the cases in 
this area. The decisions of the. State 
courts in U.S.A, seem to establish 
that a private agency, if supported 
by public money for its operation 
would be ‘state’. But in all these 
cases, it has been found that there 
was an element of control exercised 
by the State. Therefore, it may be 
stated generally that State financial 
aid alone does not render the insti- 
tution receiving such aid a state 
agency. Financial aid plus some ad- 
ditional factor might lead to a dif- 
ferent conclusion. A mere finding 
of state control also is not determi- 
native of the question, since a state 
has considerable measure of control 
under its police power over. all types 
of business operations. It is not 
possible to assume that the panoply 
of law and authority of.a state under 
which people carry on ordinary 
business, or their private affairs or 
own property, each enjoying equality 
in terms of legal capacity would be 
extraordinary assistance. A. finding of 
state financial support plus an un- 
usual degree of control over the 
Management and policies might lead 
one to characterize an operation as 
State action. 


Another factor which might be 
considered is whether the operation 
is an important public function. The 
combination of state aid and the 
furnishing of an important public 
service may result in a conclusion 
that the operation should be classi- 
fied as a state agency. If a given 
function is of such public importance 
and so closely related to governmen- 
tal function as to be classified as a 
governmental agency, then even the 
presence or absence of state financial 
aid might be irrelevant in making a 
finding of state action, If the func- 
tion does not fall within such a des- 


1378 


cription, then mere addition of state 
money would not influence the con- 
clusion. 


The ‘state may aid a private ope- 


ration in various ways other than by - 


direct financial assistance. It may 
give the organization the power of 
eminent domain, it may grant tax 
exemptions, or it may give it a mono- 
polistic status for certain purposes. 
All these are relevant in making an 
assessment whether the operation is 
private or savours of state action.” 


It is this reasoning on which the 
arguments of Mr. Modi are founded 
upon. Now the question thus involv- 
ed is not a pure question of law but 
requires investigation of facts. It was 
sought to be raised for the first time 
in this Court by amending the memo 
of appeal. Under the provisions of 
the Cinematograph Act, 1952 Film 
Censor Board is established. It also 
provides for advisory panels at re- 
gional centres. The Board after ex- 
amining the film permits it for exhi- 
bition, The principles for guidance 
are to be found in S. 5B of the 
Cinematograph Act, which provides 
so far relevant that a film shall rot 
be certified for public exhibition if, 
in the opinion of the authority com- 
petent to grant the certificate, the 
film or any part of it is against the 
interests of the security of the State, 
friendly relations with foreign 
States, public order, decency or mora- 
lity, or involves. defamation or con- 
tempt of court or is likely to incite 
the commission of any offence. There 
are certain general principles laid by 
the Central Government in this con- 
nection. It is in pursuance of these 
provisions that certificate of exhibi- 
tion was granted to the defendants 
for exhibition of the movie in ques- 
tion, To put in short the provisions 
of the Act relating to sanctioning of 
exhibition of a movie are regulatory 
and amount to licensing exhibition of 
hlm. .There is no unusual] degree of 
control over the management pro- 
ducing the movie. Merely licensing 
control envisaged by the provisions 
of the Cinematograph Act cannot be 
a determinative question for a state 
has considerable measure of control 
under its police powers over all types 
of business operations. It is, there- 
fore, not possible to accept that this 
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regulatory power of the State over 
the ordinary business of the defen- 
dants would result in extraordinary 
assistance of the State or that the 
production and exhibition of the 
movie is with the authority of the 
State or is the action of the State 
which would attract the provisions of 
Arts. 25 and 26 of the Constitution. 
The argument is misconceived and 
there is no merit in it. 


8. The other contention may now 
be noted and it is that a legal duty 
or an obligation is cast upon persons 
and especially the defendants as a 
result of the provisions of Ss. 295 and 
295-A of the Indian Penal Code. 
Ss. 295 and 295-A of the Indian Penal 
Code are as under: 


“295. Whoever destroys, damages 
or defiles any place of worship, or 
any object held sacred by any class 
of persons with the intention of 
thereby insulting the religion of any 
class of persons or with the know- 
ledge that any class of persons is 
likely to consider such destruction, 
damage, or defilement as an insult to 
their religion, shall be punished with 
Imprisonment of either description 
for a term which may extend to two 
years, or with fine, or with both. 


295-A: Whoever, with deliberate 
and malicious intention of outraging 
the religious feelings of any class of 
citizens of India, by words, either 
spoken or written, or by signs or by 
visible representations or otherwise 
insults or attempts to insult the reli- 
gion or the religious beliefs of that 
class, shall be punished with impri- 
sonment of either description for a 
term which may extend to three 


- years, or with fine, or with both.” 


Now there are certain wrongs 
which are exclusively criminal. The 
legislature intends to deal with such 
wrongs by declaring them as offences 
and providing punishment. All 
wrongs are not actionable torts or 
to put in other words they are not 
actionable in Civil Court. This point 
is raised for the first time in this 
Court and determination thereof de- 
pends upon the allegations made in 
the plaint. Now the relevant allega- 
tion in the plaints are that the defen- 
dants have produced the movie tak- 
ing advantage of’ blind religious faith 
of Hindus. The character of Gods 
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trary manner and without any autho- 
rity of scriptures and in the manner 
that is likely to hurt the religious 
` feelings of the Hindus, The movie is 
produced for the purpose of earning 
money, that is, for commercial pur- 
pose. There are no allegations of 
mens . rea as ‘contemplated by the 
provisions of sections 295 and 295-A 
of the Indian Penal Code with the 
consequence that no breach of legal 
duty or obligation has been alleged 
much less established. It is the duty 
of the plaintiffs to allege that there 
is a breach of duty or breach of 
statutory obligation before they can 
claim a right to sue. There is no 
complaint of infraction of the provi- 
sions of Ss. 295 and 295-A of the In- 
dian Penal Code and, therefore, the 
aforesaid arguments have no merits. 
The decisions in Monk v. Warbey 
1935 KB 75 and Krishna Kali Malk 
v. Babulal Shaw, AIR 1965 Cal 148, 


are of no assistance to the plaintiffs. 


It is not necessary, therefore, to con- 
sider the argument of the respon- 
dents that the provisions. of Ss. 295 
and 295-A of the Indian Penal Code 
only provide for criminal liability 
and no liability in tort can arise from 
-the breach thereof: 

9. This leads to the last contention 
of Mr. Modi that the movie depicts 
Gods and Goddesses as jealous, they 
are ridiculed and there is a mis- 
representation, because it is stated 
that the movie is based upon mytho- 
logy and as a result religious feelings 
of the appellants and other Hindus 
are hurt. The defendants have com- 
mitted a tort — and actionable one 
for which a civil suit can lie. No 
' doubt, contended Mr. Modi, the res- 
pondents have a right to produce a 
movie and to exhibit the same but 
this right is to be enjoyed: by them 
in such a manner as not to hurt legal 
rights of other persons. The scenes 
in the present movie have hurt reli- 
gious feelings of the appellants’ and 
other Hindus and have caused them 
- mental pain and strain.. The religion 
embraces not merely matters of 


doctrine and beliefs pertaining to re-. 


ligion but the practice of it. Mytho- 
logy is a part of religion. The reli- 
gious susceptibility of persons of 
different religious persuasion or 
creed must be respected and _ there 
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must be due regard to religious feel- 
ings irrespective of. whether one 
shares the belief or not. Hence in the 
present case there is infringement of 
legal rights of the appellants and 
other Hindus. There is damage to 
their feelings because the religious 
feelings are hurt which. cannot be 
compensated in money. In this case 
there is an actionable tort. The 
scenes depicting the Gods and God- 
desses as jealous and wherein they’ 
are ridiculed are offensive and inde- 
cent and religious feelings of the ap- 
pellants and other Hindus have been 
hurt. This act of the defendants 
amount to nuisance which is an action- 
The misrepresentation 
made by the defendants that the 
story of the movie is based upon 
mythology though in fact it is not so, 
is also a tort. 


10. The aforesaid arguments of Mr. 
Modi require careful consideration. 
Now in para 6 of the affidavit filed 
by defendant No. 1, it is stated that 
the film is religious and mythological 
one, In para 9 of the affidavit it is 
stated that mythological books do 
not refer to the Santoshi Maa. At the 
commencement of the movie, it is stat- 
ed that the entire film is imaginary 
and the narration of Santoshi Maa is 
derived from some religious books 
and folk tales. It is not stated in the 
film that it is mythological picture 
It is only in the affidavit that it is 
stated that the film is religious and 
mythological. Reference to -mytho- 
logy in paragraph 6 is not totally un- 
true because Gods and Goddesses, 
namely, Ganpathy, Narad, Saraswati, 
Laxmi and Parvati are referred to in 
mythology and are-also shown in the 
movie. It is not the statement of the 
defendants that Goddess Santoshi Maa 
is a mythological figure. It is clearly 
mentioned in the introduction that 
Santoshi Maa narration has been 
derived from religious books and folk 
tales. In Ex. 30, the affidavit of 
defendant No. 1, it is stated that the 
story is based on incidents narrated 
in Kalyan Magazine, Shukravar Vrat 
Katha and Shiv Mahapuran and 
other relevant literature on the sub- 
ject. The -reference to religious 
books does not mean reference to 
books on mythology or: Puranas. 
There -is no dispute that there are 
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certain religious books which give the 
Story of Santoshi Maa and these are 
considered as religious books, The 
warning given before the actual movie 
commences has to be kept in mind 
and the movie is to be viewed in that 
light and not in ignorance of that, In 
view of the foresaid statement made 
at the commencement of the film it 
cannot prima facie be accepted that 
the defendants have made any rais- 
representation as alleged by the 
plaintiffs, viz., that the movie is pass- 
ed off as a mythological] film. And 
after all what is ‘mythology’? The 
word mythology comes from the word 
myth and dictionary meaning of the 
word is fable, a legend, an invented 
story, a fabulous narrative founded 
upon a remote event, fictitious primi- 
tive tale. It is stated in the Webster's 
New Twentieth Century Dictionary, 
Unbridged, Second Edition, page 1191, 
that parts of mythology are religious, 
parts of mythology are historical, 
parts of mythology are poetical, but 
mythology as a whole is neither reli- 
gion nor history, nor philosophy, nor 
poetry. It comprehends all these toge- 
ther under that peculiar form of ex- 
pression which is natural and intelli- 
gible at a certain stage, or at certain 
‘recurring stages in the development 
of thought and speech, but which, 
after becoming traditional, becomes 
frequently unnatural and unintelligi- 
ble. Mythology is after all traditions 
interwoven with the history, origin, 
deities, etc. of a specific people.” 
Taking this usual and dictionary 
meaning, it cannot be said that there 
is misrepresentation about the film 
when the same is referred as mytho- 
logica] because in the story of the 
film are interwoven the religious 
parts of mythology -with historical 
parts or tradition is interwoven with 
history with a warning in the start 
that the entire film is imaginary. 1, 
therefore, do not agree with the 
finding of the trial Court that the 
movie is passed of as mythological. 


11. Now nuisance is a word which 
is not capable of exact definition but 
may be defined as anything which is 


injurious to health or offending to the 


senses and which causes injury or 
damage or annoyance or discomfort 
to others. In order that nuisance is 
an actionable tort, it is essential that 
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there should exist (1) wrongful act: 
(2) damage or loss or inconvenience 
or annoyance caused to another, The 
latter alone can give no right to a 
legal action, Inconvenience or an- 
noyance or discomfort to be consi- 
dered must be more than mere deli- 
cacy of fastidiousness and more than 
producing sensitive personal discom- 
fort or annoyance. Such annoyance 
or discomfort or inconvenience must 
be such which the law considers as 
substantial or material. A person 
must submit to discomfort or annov- 
of the public 
generally or caused by lawful action 


of another. The question what con- 
stitutes nuisance is one which the 
Court has to determine. The Court 


has first to ascertain what inthe cir- 
cumstances is the legal duty of the 
individual alleged to be in default. 
The right to an injunction depends on 
the legal right and this must be deter- 
mined before any relief can be gran- 
ted by the Court. A strong case 
need be made out by the plaintiff. 
Having noticed the principles of law, 
the objections of the plaintiffs to the 
exhibition of the defendents’ movie 
may now be considered. The objec- 
tions of the plaintiffs that the film is 
based on the religion and mythology 
is considered hereinbefore and the 
same may not be repeated. The se- 
cond and the main objection of the 
plaintiffs is that in the film the three 
Goddesses, Saraswati, Laxmi and 
Parvati have been depicted as jealous 
and arrogant. The learned trial Judge 
has observed in para 41 of his judg- 
ment; 


“the role assigned to the three 
ancient Goddesses is that of a villa- 


‘inous character and nothing more or 


less than that.” 


The case of the plaintiffs, therefore, 
is that the film would hurt the feel- 
ings of the followers of Hindu reli- 
gion, The question then is can it be 
said that any right of the plaintiffs is 
infringed so as to give right to file a 
civil suit, The answer to this ques- 
tion is, in my opinion, in the nega- 
tive. Now defendants have 
Obtained a certificate of public exhi- 
bition under the Cinematograph Act 
and the certificate granted thereunder 
in the opinion of the Board of Film 
Censors is that the film or any part 


24 Guj. (Pr. 11] 


of it is not amongst other things 
against public order, decency or. 
morality and is not likely 
the commission of any offence. The 
Board of Film Censors is the body who 
usually grants the certificate, it is a 
body fairly well conversant and ex- 
perienced in the matter. After care- 
fully examining the film and keep- 
ing in mind the principles of guid- 
ance, the Board of Film Censors has 
certified the film, As the certificate 
of exhibition is granted to the de- 
fendants, they have a right to exhi- 
“bit the film. The certificate is not 
challenged in this case. Exhibition of 
the film is a legal right of the de- 
fendants. The motion of temporary 
injunction is one which asks- the 
‘Court to interfere with the legal 
right of exhibition of the movie by 
the defendants and this interference 
is sought on the ground that the re- 
ligious feelings of the plaintiffs and 
other Hindus will be hurt. The 
plaintiffs must establish existence. of 
such right and such’ curtailment: of 
the right which will be actionable in 
Court of ‘law. The plaintiffs and 
other Hindus may have reverence 
for the said Goddesses but what le- 
gal right of theirs is curtailed by 
the defendants by exhibiting the film 
in exercise of the prima facie legal 
right? The defendants exhibit — the 
' film which is certified and they do 
so in exercise of their legal right. 
No legal right of the plaintiffs is in- 
fringed. Mere fact that the defen- 
dants movie shocked the religious 
sentiment of the plaintiffs is not it- 
self a matter which gives rise to 4a 
cause of action. No person is entitl- 
ed, to whatever religion he -may be- 


long, to enforce his religious views 
upon another or to restrain | that 
other from doing any lawful act, 


because it would not fit in with the 
tenets of his particular religion, It 
is not the case that the action of the 
defendants is mala fide. Every one 


is entitled to his own religious be-. 


liefs but he cannot force them upon 
another so as to restrain the other 
from dealing with right or property 
in a manner incompatible to those 
beliefs. The defendants have clari- 
fied at the very commencement of 
the film that the entire film. is ima- 
ginary.. The folk story of Santoshi 


Maa is in vogue since last many 
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years and there are religious books 
which refer to it. It may be that 
the feelings of the plaintiffs and per- 
sons like them, would be aroused on 
seeing the film and annoyance may. 
be the result but the annoyance is 
mot such that a Court of law can 
take cognizance or recognize, It is 
true that tort is not defined. Torts 
are infinitely various and not limit- 
ed and confined. The novelty of 
claim may arise and Court may re- 
cognize a noval claim. India is a 
country where various religions are 
followed and this has to be kept in 
mind while evolving a new tort. The 
hurt to religious feeling is not recog- 
nized by the Civil Court, In Behari 
Lal v. Ghisa Lal, (1902) ILR 24 AJl 
499, the facts were that plaintiffs 
sued for injunction restraining the 
defendants from obstructing them in 
cutting certain branches of a pipal 


tree overhanging their property. The 


pipal tree grew in the enclosure of 
atemple, and the resistance was 
based on the ground that the tree 
was an object of veneration to Hin- 
dus, and that the lopping of its bran- 
ches would be offensive to the reli- 
gious feelings of the Hindu commu- 
ete The Court in this case observ- 
ed: 


“The question is serious one in 
this country, because, on the one 
hand, it is highly undesirable to in- 
sult or irritate the religious suscep- 
tibilities of the people; and on the 
other, one has to look for the exis- 
tence of some principle of law by 
which the general feeling of one 
part of the population can be allowed 
to override the ordinary rights of 
property vested in another person. 
Mr. Tej Bahadur, for the appellants, 
contends that there is no such cur- 
tailment of individual right of pro- 
perty known to the law, and Mr. 
Malaviya, for. the respondents, is un- 
able, out of the long array of Indian 
cases, to produce a single authority 
in support of the judgments of the 
Courts below.” 


The Court further observed: 


. “The proposition put before me is, 
that if the general body of a muh- 
alla entertain a feeling of reverence 
any tree, no individual 
owning a house in that muhalla can 
seek to lop off any of its branches 


1978 


which may overhang his _ property, 
even though they may  prejudicially 
affect it. That is a proposition un- 
supported by authority and inconsis- 
tent with common sense.” 
In Vathiar Ramanuja Aiyangar v. 
Aiyanachariar, (1912) 17 Ind Cas 219 
(Mad) Sundara Aiyar, J. referring to 
an application for temporary in- 
junction to restrain the respondents 
from carrying the idol of Vedanatha 
Desikar in procession through certain 
streets, observed: : 
“It seems to me that where no pecu- 
niary or tangible loss is shown, it 
would not be right to grant stay of 
execution merely on the ground of 
annoyance to the feelings of the ap- 
pellants I think it would be 
a sound rule to act upon that mere 
annoyance to feelings cannot be a 
ground to grant stay of execution.” 
In that case the only injury complain- 
ed of was that the religious feelings 
of the community would be outraged 
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and the petition for temporary 
injunction was dismissed, In Khaji 
Dodda v. Nanijiappa, AIR 1939 
Mad 642, the facts were that 
the Hindus of a village objected 


to erection of a Musjid on the land 
owned by the Mahomedans, on the 
ground that the feelings of the Hindus 
would be aroused if the construction 
of Musjid was allowed. On this -basis 
an injunction restraining the Maho- 
medans from erecting the Musjid 
was asked for, The Court held that 
the land belonged to Mohomedans 
and the Court could not grant an 
injunction prohibiting the Mohome- 
dans from erecting the Musjid on 
the ground of mere annoyance. The 
Court further observed that it must 
be shown that some substantial any- 
noyance and one which the Court 
can recognize, had been actually 
committed, before the Court could 
interfere. The aforesaid decisions 
are no doubt old but what is decid- 
ed therein applies with more force 
in the present times wherein the 
ideas about religious beliefs are fast 
changing and are more liberal than 


the orthodox beliefs which were 
prevalent in those olden days. It is 
thus clear that the Courts of law 


have not recognized hurt to religious 
feelings as a civil actionable wrong. 

12. Mr. Modi relied upon the de- 
cision in Owens v. Liverpool Corpo- 
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ration, 1939 (1) KB 394. In that 
case a funeral procession was going 
Scotland Road, Liverpool, 
when a tramcar was so negligently 
driven by a servant of the defen- 
dants that it violently collided with 
the hearse, damaged the hearse and 
caused the coffin to be overturned, 
With the result that the mourners at 
the funeral, who were relatives of 
the dead man, suffered severe men- 
tal shock. The aged mother of the 
deceased, an uncle, a cousin and the 
cousin’s husband, sued the defen- 
dants -for damages for the shock in- 
Jury suffered by them. The Court in 

is case considered an English law 
prior to the decision and the law 
was that no action in tort lay for 
mere mental suffering unaccompanied 
by physical harm though caused by 
the wilful-act or carelessness of the 
defendant. This principle was de- 
parted in this case and damages 
were awarded to the plaintiffs there- 
in on the ground that the defen- 
dants were guilty of negligence and 
real injury genuinely had been caus- 
ed for mental shock, Owen’s case 
was not accepted by Lord Thanker- 
ton, Lord Machmillan, and Lord Por- 
ter in Hay or Bourhill v. Young, 
1943 AC 92. In this connection Lord 
Porter observed: 


“With all respect, I do not myself 
consider the Court of Appeal justi- 
fied in thinking that the driver should 
have anticipated any injury to the 
plaintiffs as mere spectators or that 
he was in breach of any duty which 
he owed to them.” 


Therefore the pertinent question for 
determination must be, is there any 
legal duty violated by the wrongful 
act? There must be wrongful act 
and violation of the legal duty. In 
the present case these ingredients for 
the reasons stated aforesaid are not 
established and, therefore, the learn- 
ed trial Judge was right, in my 
opinion, that none of the plaintiffs 
civil rights is involved and there- 
fore, the suit cannot fall under Sec- 
tion 9 of the Code. 


13. Granting of injunction is gov- 
erned by the provisions of Order 39 
of the Code and Section 41 of the 
Specific Relief Act. Sub-rule (1) of 
Rule 2 of Order 39 of the Code 
provides that in any suit for restrain- 
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ing the defendant from committing & 
breach of contract or other injury of 
any kind, whether compensation. is 
claimed in the suit or not, the plain- 
tiff may, at any time after the com- 
mencement of the suit, and either 
before or after judgment, 
the Court for a temporary injunction 
to restrain- the defendant from , com- 
mitting the breach of contract or in- 
jury complained of. Section 41 (f) of 
the Specific Relief Act provides that 
an injunction cannot, be .granted to 
prevent on the ground of nuisance, 


an act of which it is not reasonably 


clear that it will be a nuisance. In 
cases of interlocutory injunctions in 
aid of plaintiffs right, all that the 
Court usually has to consider is -whe- 
ther the-case is so- clear. and free 
from objection on equitable grounds 
that it ought to interfere to preserve 
property without -waiting for the 
right to be finally established, - See 
Halsbury’s Laws of England, ..- Third 
Edition, Vol. 21, page 364. In- the 


{present case in amy case the plain=— 


tiffs cannot get-an order of injunc- 
tion of the Court against the defen- 
dants as it is: not reasonably clear 
that the exhibition of the film. will 
|be a nuisance. > > 

14. The next question is of. the 
balance of injury. In order to grant 
temporary injunction the principle of 
balance of injury is a material one. 
On this point the learned: trial. Judge 
has given the judgment in -favour of 
the plaintiffs and it ‘is attacked in 
this Court. The learned Judge cam 
to the following conclusions: -"' -> 

"In fact a folk story prevalent for 
the last about 50 years has been 
mingled by the: author with mytholo- 
gical taint to impress upon the audi- 
ence to feel that the theme being 
shown to them is a part and parcel 
of mythology. The film in question 
was arranged to be shown to the 
court: having ‘seen the film and the 
script produced at Exh. 35/1, if one 
were to speak in the legal parlance, 
an attempt is made by the defen- 
dants to pass off their theme as a 
mythological. one to the orthodox be- 


apply to 
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religion are. being infringed if for a 
moment one considers Hindu mytho- 
logy as part and parcel of Hindu re- 
ligion.......... The defendants have. by. 
introducing their theme, in my: opin- 
ion deviated totally from true mytho- 
logy understood as ‘above. . Again, it 
is well known that the Gods and 
Goddesses in Hindu mythology have 
been imputed by ithe authors of - 
mythological scriptures with ele- 
ments like anger, envy, hatred etc, 
In each mythology the particular-God 
or Goddess to which it relates, is. 
shown as superior and the rest’ as 
subordinate in rank or even much 
lower and much weaker. But then, 
all the aforesaid mythology,: speak- 
ing collectively thereof, has already 
become part and parcel: of Hindu re- 
ligion and is quite ‘too ancient, What- 
ever it is, itis. that mythology 
which -is being revered ‘by the fol- 
lowers of Hinduism. But, this aspect 
of the mythological part of the reli- 
gion does not mean ‘that än the 
present day, an.author of a literary 
werk or.ia. Director or producer :of a. . 
film has a right to further distort, 
deform of abuse it. And if this view 
of mine is correct One, to that ex- 
tent, the. defendants have gone be- 
yond their own scope- of authority... 
.-- that the- defendant's movie,:as.a 
whole, as well as in aforesaid parts - 
Or aspects discussed :by me earlier 
thereof, would ‘hurt the ` religious 
feelings .of the followers ‘of the 
Hindu religion and in that connec- 


` tion, I would also further state that 


the defendants had mo right ‘to de- 
Pict the theme as mythological or 
religious one when, in fact, no such 
theme existed in Hindu mythology... 
the citizen in the present cen- 
tury has no right to impute vices 
such as envy, ego pride, prejudice, 
bias or vengeance or ithe like in the 
Gods or Goddesses of the Hindu re- 
ligion and its mythology or -.other- 
wise depict those Gods and Goddes- 
ses in any unseemly, deformed, abu- 
sive or lowering manner as the de- 
fendants have done.” 


Now Santoshi Mata is referred in re- 
igious books. There are admittedly 
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that the film. is: passed. as a-mytholo- 
gical one. What is necessary to consi- 
der is overall effect of the movie 
and the film: is to be seen and ap- 
preciated as a whole. The incidents 
should not be- broken from their res- 
pective context; no part of it should 
be isolated from the other. At the 
commencement of the picture warn- 
ing is given that the entire movie is 
imaginery; at the end of the picture, 
it is clearly shown that the three 
acknowledged ancient Goddesses said 
in the picture that they were testing 
the devotion of Satyavati to Santo- 
shi and it was with this holy and 
bona fide intention that they inflict- 
ed miseries: upon her and they were 
happy that Satyavati successfully 
came out of them. Together with 
this we must. also take into account 
what defendant No. 1 has: stated in 
para 14 of his affidavit, namely, that 
the film had been exhibited in large 
number of cities and towns; there 
were about 100 prints being exhibited 
throughout the country; the said film 
was being exhibited since last 4 
months throughout the country and 
no person had complained about his 
or her religious feelings having been 
hurt by the exhibition of the film. 
In Ex, 31, the affidavit of defen- 
dant No. 4, it is stated that so far 
as per available record, the film had 
been seen by 1,45,00,000 people 
throughout India. The aforesaid 
facts stand uncontroverted. The suit 
is sought to be filed in the repre- 
sentative capacity, but no leave of 
the Court. has been obtained by the 
plaintiffs. Plaintiff No. I is Jain by 
religion and the two plaintiffs alone 
have come forward. with an allega- 
tion that the exhibition of the film 
hurts their religious feelings. 
defendants have right to exhibit the 
film in pursuance of the certificate 
of exhibition obtained by them, The 
film is not. publicly exhibited, that 
is to say it is not being shown to 
those who do not. want to see it: it 
is being shown on payment; people 
have to use their volition to see the 
picture. There is no compulsion to 
see the film. If the feelings. of the 
plaintiffs are hurt they may not see 
the movie again. The plaintiffs may 
propagate against the picture urging 
the fellow religtonists not. to see it. 
It may be that the religious feeling 
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of the plaintiffs is hurt, but consi- 
dering all the material circumstan- 
ces of the- case as stated herein 
above, I am of the view that balance 
of convenience is in favour of the 
defendants. The expression of opin- 
lon herein before is for the purpose 
of temporary injunction only. 


15. The result, therefore, is that 
this appeal of the plaintiffs is dis- 
missed and the impugned -order of 
the learned trial Judge is confirmed. 
There shall be no order as to costs 
of this appeal. 

Appeal dismissed. 
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Barkatali Abdulrahim Kasamwalini. 
Petitioner v, Sohiniben Jethalal Parikh, 
Opponent. 


Civil Revn. Appin. No. 495 of 1977, D/- 
28-6-1977.* 


(A) Bombay Rents, Hotel and Lodging 
House Rates Controi Act (57 of 1947), 
Ss. 11 (3) and 12 — Eviction of tenant — 
Application by tenant for fixation of 
standard rent — Court fixing interim 
rent —- Non-compliance by tenant and 
consequent dismissal of application under 
S. 11 (3) — Tenant cannot file applica- 
tion once again under S. 11 (3). (Civil 
P. C. (1908) O. 9 Rr. 8, 9). 


Once an application under S. 11 (3) of 
the Act comes to be dismissed, it would 
preclude the tenant from reagitating the 
question of standard rent. If a tenant 
incurs the forfeiture of his application for 
fixation of standard rent under S. 11 (3) 
of the Act, if would be a decision -so to 
say on merits, not the merits of his con- 
tention about the standard rent. but in 
the sense of merits ofthere being a sort 
of non-compliance with the mandatory 
requirement which gives a tenant a right 
to arrest the landlord’s right to sue. It 
is not a dismissal for non-appearance 
simpliciter. It is the legislative mandate 
necessarily implied in S. 11 (3) of the 
Rent Act that a tenant who files an ap- 
plication and then perforce invites the 


- ecourt’s direction should deposit the arrears 


of rent and future rate ofrent asthe court 


*(Against order of J. M. Parikh, 2nd 
Extra Asst. J. Baroda in Civil Revn. Ap- 
pin. No. 26 of 1976). 
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considers to be reasonably due to the 
landlord. If the tenant fails to deposit 
the amount, he would forfeit not only 
his claim to be a tenant ready and will- 
ing to pay the rent, but he would also 
forfeit his application itself, The dismis- 
sal of an application under S. 11 (3), 
therefore, cannot be said to be on par 
with the dismissal of an application for 
default of appearance in terms of O. 9 
R. 8 of Civil P. C. O. 9 R., 8 applies to 
applications for fixation of standard rent. 
(Paras 6, 7, 8) 
Even if an application for fixation of 
standard rent is dismissed for default of 
appearance under O. 9 R. 8 of Civil P.C. 
no fresh application would be competent. 
. Therefore to hold that the tenant would 
be at liberty to go on filing successive 
applications undeterred by the dismissal 
of his earlier application or applications 
would run counter to the spirit of the law 
as is implicit in S. 11 (3) of the Act read 
with explanation appended to S. 12. 
(Para 6) 
Anno: AIR Comm. C.P.C. (8th 1971 Edn.) 
O. 9, R. 8 N. 1 and O. 9, R.9 N. 1 
(B) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
Section 11 (38) m Eviction of 
tenant — Application by tenant for fixa- 
tion of standard rent —- Order made by 
authority — Non-compliance — Applica- 
tion for restoration ~~ Maintainability. 
An order under S, 11 (3) is a very dras- 
tic order robbing the tenant of his valu- 
able right of claiming to be a tenant 
ready and willing to pay the arrears of 
rent and thereby putting an embargo on 


the landlord’s right to file a suit on the. 


ground of non-payment of rent. Such a 
drastic order would be passed by the 
court obviously after hearing the other 
side and if such an order is passed with- 
out hearing the tenant, it will be open to 
the tenant to urge that the order is pass- 
ed behind his back and is, therefore, no 
order at law. AIR 1969 Guj 240, Relied on. 
. (Para 9) 

It will be. therefore, perfectly open to 
the tenant to prod his earlier application 
for restoration or review of the order 
dismissing his application or to move the 
District Court in revision against the said 
order, if it is open to him to do so, and 
to seek the reversal of that order of dis- 
missal of that earlier application. (Para 9) 
Cases. Referred: Chronological Paras 
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B. J. Shelat, for Petitioner; C. K. Patel, 
for Respondent: 


(N. H. Bhatt J.) 


AIR 


ORDER:— This is a revision applica- 
tion by the original tenant, whose appli- 
cation, being Misc. Application no. 203 
of 1976 for fixation of standard rent 
under Section 11 of the Bombay 
Rent Act had come to be dismiss- 
ed by the Additional Judge of the 
Court of Small Causes, Baroda, on the 
ground that the prayer sought for by the. 
tenant was barred under the principles of 
res judicata. This tenant’s civil revision 
application no, 26 of 1976 also came to be 
rejected by the 2nd Extra Assistant Judge 
Baroda, on the ground of estoppel It is 
these orders of the two authorities below 
that are sought to be impugned by this 
revision application. 


2. A few facts are necessary to be 
stated in order to appreciate the various 
contentions and submissions raised and 
made in this case. The applicant tanant 
had filed an application No. 836 of 1975 
in the Court of the Civil Judge (J.-D) 
Baroda on 19-1-75 for fixation of standard 
rent. The landlord, I am told at the Bar, 
had, before that, served a notice on the 
tenant calling upon him to pay up arrears 
and so the tenant had filed that applica- 
tion No. 836 of 1975 in the court of the 
Civil Judge (J. D.), which was the court 
then competent to deal with these mat- 
ters, there being not established the court 
of Small Causes then in the City of 
Baroda. The contractual rent was 
Rs. 500/- per month and the tenant dis- 
puted the reasonableness of that amount 
as the monthly rate of rent. After filing 
of the said application, the court had 
passed an order for interim rate of rent 
and the court had fixed the interim rent 
at the rate of Rs. 300/-. The court had 
directed the tenant to pay up the arrears 
at the rate of Rs. 300/- and had also 
directed the tenant to go on paying the 
rent at that rate, pending the final deci- 
sion of the application. On 15-3-1976 the 
tenant’s advocate requested the court that 
as his client was out of station, some time 
should be given to him, presumably to de~- 
posit the amount. Mr. Shelat the learned 
advocate appearing for the applicant be- 
fore me stated that by that time only 
three months’ rent had remained unde- ` 
posited, though he hastened to add that 
the fault did not lie with the tenant, but 


` lay with the clerk of the advocate engag- 


ed by him, who, though entrusted with 
the money. had either failed or neglected 
to deposit the amount. Thelearned Judge 
then dismissed that application on 17-3-76 
presumably under S. 11 (3) of the Rent 
Act on the ground that the tenant had 
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failed to deposit the amount. “The pre- 
sent applicant thereafter filed a Misc, 


learned Judge for restoration of the dis- 
missed application no. 336 of 1975. Almost 
simultaneously he filed the Misc. Appli- 
cation no. 312 of 1976 as a fresh applica- 
tion for fixation of standard rent, It is an 
admitted position to-day that the said 
application for restoration of the earlier 
application is lying in the archives of the 
court, but the learned Judge had pro- 
ceeded to decide this new application 
no. 312 of 1976 and ultimately dismissed 
the same on the ground that the earlier 
order dismissing the application under 


S. 11 (8) operated as a res judicata. Be- . 


fore the learned 2nd Extra Assistant 
Judge, the tenant filed a revision applica- 
tion no. 26 of 1976 against the dismissal 
of his application no. 312 of 1976 and the 
learned Judge, as said above, upheld the 
order of the trial court, not on the ground 
of rés judicata, but on the ground of non- 
maintainability of the revision applica- 
tion and also on the ground of estoppel 
arising out of the dismissal of the earlier 
application for fixation of standard rent, 


3. Mr. Shelat, the learned advocate ap- 
pearing for the applicant-tenant, urged 
that the earlier application having .been 
dismissed, for default so to say, that dis- 
missal cannot operate as a bar. He first- 
ly submitted that in order to operate as 
a bar of res judicata. there must be a 
decision on merits. With respect to the 
alleged bar of estoppel, he urged that 
the plea of estoppel resting on facts 
should have been raised specifically and 
for want of any such specific plea, the 
learned Judge should not have entertain- 
ed that plea. Lastly, Mr. Shelat submitted 
that for want of any prohibition against 
the entertainment of a fresh application, 
after the dismissal of the earlier applica- 
tion except on merits, a fresh application 
and as a matter of fact a number of ap- 
plications in succession, would never be 
barred. 


4. In order to assay the strength of the 
various submissions advanced by Mr. 
Shelat, the scheme of the Act deserves 
to be closely examined. The Bombay 
Rent Act, popularly so called, is on the 
statute book since 1947 and it has been 

often said that it is the woe of the liti- 
' gants and a joy of lawyers. Though ex- 
' pected to be a simple and small affair, 
. it has become the subject-matter of the 
legal labyrinths. The primary object of 
the law is to hold an umbrella above the 
' heads of tenants, who may not be victi- 
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mised by landlords, who are proverbially 
said to be out to exploit the needs of the 
people in stress. At the same time, the 
Legislature wanted to strike a fair ba- 
lance and that is why it has provided in 
S. 12 (1) that a tenant in order to earn 
the protection of the statute must be 
ready and willing to pay the standard 
rent and permitted increases and must 
observe and perform other conditions of 
the tenancy in so far as they are consis- 
tent with the provisions of the Bombay 
Rent Act. If a tenant is in arrears, the 
first thing that a landlord has to do is to 
call upon him to pay up the arrears, If 
he does so within the period of one month 
of the receipt of the notice, the land- 
lord’s right to file a suit for possession 
does not arise. However, instances are 
common in which there is a dispute as to 
the amount of standard rent. There may 
be a genuine dispute and sometimes 
there may be a dispute raised for the 
sake of a dispute in order to delay the 
devil’s day. However, in order to protect 
the tenants who have a genuine dispute 
regarding the rate of standard rent, a 
special procedural machinery is envisaged 
by the legislature. A tenant, who has 


‘been served with a notice of demand 


followed by a threat of eviction is given 
an opportunity to vindicate his bona 
fides, He is given the right to approach 
the court and raise a dispute about the 
standard rent. Lest the landlord should 
be in two minds, to sue or not to sue, a 
special provision has been made The 
court in such cases on an application fil- 
ed by a tenant who has been served with 
a notice under S. 12 (2) of the Rent Act 
has to make an order directing the tenant 
to deposit in court forthwith or there- 
after monthly or -periodically such amount 
of rent as the court considers to be rea- 
sonably. due to the landlord, pending the 
final disposal of the application and a 
copy of such interim order is provided 
to be served upon the landlord. The idea 
is that the landlord should get notice of 
the fact that the tenant has raised a dis- 
pute of standard rent -before the court 
and that he has deposited the arrears and 
has agreed to go on depositing at the rate 
deemed reasonable by the court. If this 
situation arises, the landlord has to de- 
ter himself from filing the suit because 
the explanation appended to S. 12 of the 
Act says that if an application to the 
court is made under S. 11 (3) and the 
amounts are paid and tendered as spedi- 
fied in the order of the court, there would 


arise a presumption that the tenant is 
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ready and’ willing to pay the rent and the 
embargo placed om the landlord’s right 
to sue by S. 12 (1) would at once: be at- 
tracted, In other words, S. 11 (3) read 
with explanation appended to S. 12 makes 
it clear that an application under S. 11 
(3) for fixatiom of standard rent followed 
by the courts directiom to deposit the 
arrears and go on depositing the future 
rent till the final disposal of the applica- 
tion is not a simple application for fixa- 
tion of standard rent, but if is an appli- 
cation that debars the landlord in effect 
from filing a-suit for possession on the 
ground of non-payment of rent. 

5, If the plea advanced by Mr. Shelat 
is entertained, and if is to be held that 
the tenant can go on filing the applica- 
tions under S. 11 for fixation of -the 
standard rent in succession, the land- 
lord’s important right would always “be 
defeated and now and then a tenant 
making an application and seeking the 
court’s direction would deposit nothing and 
would still attempt to thwart the land- 
lord's right to seek possession. Once an 
application under S. 11(3) of the Act 
comes to be dismissed, the embargo plac- 
‘ed on the Jandlord’s right to move the 
court for non-payment of rent will be 
lifted. If the tenant’s right to go on mak- 
ing successive applications is recognised, 
an invidious situation is sure to arise. 
So, as per the scheme of S. 11(3) and the 
explanation appended to. S. 12 of the 
Rent Act if is to be held as a matter of 
inevitable conclusion that the application 
under S, 11(3) is such an application as 
cannot be resorted to now and then at 
the sweet will of the tenant. 


6. The earlier application that was 
dismissed by the court . purported to be 
one dismissed om merits. When I use 
the word “merit”, I mean to say that it 
is because of certain contingencies. It is 
not a dismissal for non-appearance 
simpliciter. It is the legislative mandate 
necessarily implied in S. 11(8) of the 
Rent Act that a tenant who files an 
application and then perforce invites 
the court’s direction should deposit the 
arrears of rent and future rate of rent 
as the court considers to be reasonably 
due to the landlord. If the tenant fails 
to deposit the amount, he would forfeit 
not only his claim to be a tenant ready 
and willing to pay the rent, but he would 
also forfeit his application itself. The 
dismissal of an application under S. 11(3), 
therefore. cannot be said to be on par 
with the dismissal of an application~ for 
default of appearance in terms of Order 
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‘Rent Control 


As dismissed for default of 


A. I. R. 


9 Rule 8 of the Civil Procedure Code. 
O. 9 R. 8 of the Civil P. C. applies to 
applications for fixation of standard rent. 
As per Chapter IV-A of the Bombay 
Rules, 1948, a court of 
Small Causes established under the Pro- 
vincial Small Cause Courts Act, 1887, 
has to follow, as far as may be and with 
necessary modifications, the procedure 
applicable to suits or proceedings referred. 
to in R. 9A as if such applications were 
suits of the description referred to therein. 
As per R. 9A the . court of Small Causes 
has to follow the practice and procedure 
prescribed for the time being by or 
under the Provincial Small Cause Courts 
Act..1887. Going to S. 17 of the Provin- 
cial Small Cause Courts Act, we find that 
the procedure prescribed in the Code 
of Civil Procedure, 1908, shall save in 
so far as is otherwise provided by that 
Code or by this Act be the procedure 
followed in a court of Small Causes in 
all suits cognisable by it. In O. 50 of the 
Civil Procedure Code, O. 9 is not shown 
as one of the provisions not applicable 
to the courts of Small Causes, The final 
outcome of all these provisions is that 
O. 9 R. 8 and O. 9 R. 9 of the Civil Pro- 
cedure Code apply to applications for 
fixation of standard rent. Even if an 
application for fixation of standard rent 
appearance 
under O. 9 R, 8-of the Civil P. C., no 
fresh application would be competent. If 
it be so, can it be said that an application, 
which is dismissed under S. 11(3) of the 
Act.not purely on the ground of non- 
appearance, of the applicant, but on the 


- ground of alleged non-compliance with 


the condition imposed by the court, the 
condition which is highly meaningful as 
noted: above, a tenant would be at liberty 
to go on filing successive applications 
undeterred by the dismissal of his earlier 
application or applications? Jt runs 
counter to the spirit of the law as is 
implicit in S. 11(3) of the Act read with 
explanation appended to S. 12. 


7. If a tenant incurs the forfeiture of 
his application for fixation of standard 
rent under S. 11(3) of the Act, it would 
be a decision so to say on merits, not the 
merits of his contention about the stand- 
ard rent, but in the sense of merits of 
there being asort'of non-compliance with 
the mandatory requirement which gives 
a tenant a right to arrest the landlord’s 
right to sue. 


8. When viewed in the light of S. 11(4) 
of the Act, the meaning of the Legisla~ 
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ture becomes amply clearer. The policy 
of the Legislature could be easily gather- 
ed from the conjoint reading of S. 11(3) 
and 5. 11(4) of the Rent Act. The Legis- 
lature insists that the tenant who is 
sought to be jealously guarded against 
exploitation must at least be fair to 
the landlord and not to create a situation 
in which the landlord would be deprived 
of at least a regular return on his pro- 
perty, tentatively thought to be reason- 
able. If the tenant is not willing to act 
fairly, the Legislature would have no 
sympathy for such a tenant. S. 11(4) 
goes so far as to debar the tenant from 
appearing in the suit or defending the 
suit except with the leave of the court 
— and this debarment includes one 
from contesting the question of standard 
rent also — and the Legislature has 
added that such leave would be granted 
by the court subject to such terms and 
conditions: as the court may specify. 
S. 11(5) further lays down that the orders 
under Ss. 11 (3) and 11 (4) shall not be 
appealable and this also displays the 
anxiety of the Legislature to see that the 
tenants do not starve the landlords by 
resort to technicalities. In view of this 
scheme of the. Act, it is crystal clear that 
once an application under S. 11(8) of the 
Act comes to be dismissed, it would 
preclude the tenant from reagitating the 
question of standard rent. If that be the 
policy of the Legislature, it is a matter 
of necessary corollary to hold that such 
a dismissal under S. 11 (3) of the Act puts 
a final stop or estoppel to that agitation 
of the question of standard rent. The 
tenant by his act of filing the earlier ap- 
plication, makes the landlord alter his 
position, viz, constrains him not to file 
the suit. By incurring the loss of his 
application under S, 11(3) of the Act, he 
then automatically again opens the doors 
for the landlord. By a fresh application, 
the tenant again would be altering the 
landlord’s position and the landlord who 
has filed the suit for possession would 
again be non-suited on the ground of 
tenant’s readiness and willingness to pay 
the arrears, the readiness and willingness 
that are to be statutorily presumed 
under S. 11(3) of the Act. Thus, the 


tenant would go on making the landlord 
change his position to his advantage. He 
would be estopped from doing so. In 
above view of the matter, the fresh ap- 
plication fled by the applicant-tenant 
would be required to be held absolutely 
incompetent and on ‘this ground, the 
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orders passed by the courts below 
deserve to be sustained. 


9. However, the peculiar feature of 
the case on hand is that the tenant’s ap- 
plication for revival of his earlier appli- 
cation is not being attended to. The 
tenant has contended that because of the 
factors beyond his control. there was 
non-compliance. The order under S, 11(3) 
is a’ very drastic order robbing the 
tenant of his valuable right of claiming 
to be a tenant ready and willing to pay 
the arrears of rent and thereby putting 
an embargo on the landlord’s right to 
file a suit on the ground of non-payment 
of rent. Such a drastic order would be 
passed by the court obviously after hear- 
ing the other side and if such an order is 
passed without hearing the tenant, it 
will be open to the tenant to urge that 
the order is passed behind his back and 
is, therefore, no order at law. If any 
help is to be derived on the point of 
hearing before such a drastic order came 
to be passed, reference could be made to 
the judgment of the Division Bench of 
this Court in the case of Harkisondas 
Chunilal Chokshi v. Prabhavatiben 14 
Guj LR 438: (AIR 1973 Guj 240). In 
that case the rigours of S. 11(4) had 
come to be examined by the court. While 
negativing the contention about the un- 
constitutionality of the provisions of 
S. 11(4) of the Rent Act, in the context 
of Art. 14 of the Constitution, the Divi- 
sion Bench held as follows:— (at p. 250) 


“This discretion, having been vested in 
a court of law, has to be exercised judi- 
cially on well recognised principles and 
would be immune from challenge on 
the ground of arbitrariness or want of 
guidance, Furthermore, in our opinion. 
the guidelines are clearly contained in 
the statute and the discretion being judi- 
cial is required to be exercised on gene- 
ral principles guided by rules of reason 
and justice on the facts of each case and 
not in any arbitrary or fanciful manner. 
If, in a given case, the discretion is exer- 
cised in an arbitrary or unjudicial 
manner or in total disregard of relevant 
considerations or by taking into account 
irrelevant considerations, it would always 
be open to the party aggrieved to seek 
relief in appropriate proceedings as indi- 
cated earlier”. 


It will be, therefore, perfectly open to 
the present applicant-tenant to prod his 
earlier application for restoration or re- 
view of the order dismissing his applica- 
tion or to move the District Court in 
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revision against the said order, if it is 
open to him to do so, and to seek the 
reversal of that order of dismissal of that 
earlier application. The judgment of 
this court in this revision application 
neither takes away nor confers the said 
right on the tenant, who will be at 
liberty to move in accordance with. law. 
if so advised. As far as the present revi- 
sion application is concerned, it is dis- 
missed in the ground that the fresh 
application was not competent. Rule is 
accordingly discharged. There will be no 
order as to costs in the facts and cir- 
cumstances of this case. 
Order accordingly. 
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S. OBUL REDDI, C. J. AND 
' D. P. DESAI, J. 
Jiviben Lavji Raganath, Appellant.v. 
Jadavji Devshanker and others, Respon- 
dents. 


Letters Patent Appeal No. 22 of 1977, 
D/- 22-6-1977," 


Civil P. C. (5 of 1908), O. 22 R. 11 — 
Decree passed in ignorance of death of 
sole appellant — It is nullity. 


A decree passed in ignorance of the 
death of the sole appellant is a nullity. 
It is well settled that when a sole plaintiff 
or a sole appellant in appeal dies, the 
appeal abates. Therefore, there is no 
‘proceeding before the court in which the 
Court is seized of the lis between the 
parties. In such a case, the Court lacks 
inherent jurisdiction to pass any order; 
and if a decree is passed in ignorance of 
the death of the sole appellant, the decree 
evidently would be a nullity. In such 
case, the fact that the decree is in favour 
of the appellant is immaterial. AIR 1962 
SC 199 and AIR 1925 Bom 290, Foll. 

(Para 3) 

Anno: AIR Comm. C.P.C. (8th 1971 
- Edn.) O. 22, R. 11 N. 1. 

Cases Referred: Chronological Paras 
AIR 1962 SC 199 " 3 
AIR 1925 Bom 290 4 


P. V. Hathi, for Appellant; A. P. 
Ravani, for Respondents. 

DESAI, J.:— This matter arises. out of 
the execution of a decree, The appellant 
is the heir of original plaintiff-decree- 
*Against Judgment of N. H. Bhatt J. in 
Second Appeal No. 317 of 1975 reported 
in (1977) 18 Guj LR 504. l 
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holder whose suit for eviction under the 
Saurashtra Rent Act was dismissed by 
the trial Court and the District Court. 
That original plaintiff filed a Second 
Appeal in the year 1965; and during the 
pendency of the said appeal, he died on 
April 3, 1968. But the High Court and 
the respondents in the High Court did 
not know of the death of the said appel- 
lant-plaintiff. The result was that the 
appeal was decided on merits; and the 
High Court reversed the judgment and 
decree of dismissal of the suit passed by 
the Courts below and decreed the suit for 
possession. Naturally, therefore, present 
appellant took out execution proceedings 
for execution of that- decree;’ and in 
execution proceedings; the respondents- 
judgment-debtors contended that the 
decree in favour of the plaintiff having 
been passed in Second Appeal after his 
death and he being the sole appellant, 
was a nullity; and. therefore, not execut- 
able. This contention, though it did not 
find favour with the lower appellate 
Court, ultimately foiind favour with the 
learned Single Judge in Second Appeal, 
who held that the decree was. a nullity, 
He, therefore, allowed the appeal; and the 
order passed by the Executing Court re~- 
garding issuance of warrant was set aside, 
and the Darkhast was ordered to be dis- 
missed, Against this judgment in the 
Second Appeal,- the Darkhastdar Le the 
heir of the original plaintiff has pre~ 
ferred this Letters Patent. Appeal. 

- 2 The short question which arises for 
determination in this Letters Patent 
Appeal is, whether the decree passed in 
Second Appeal after the death of the sole 
appellant in favour of the appellant was 
a nullity? There is no difficulty ‘in 
answering this Question. - 


3. It is well settled that when a sola 
plaintiff or a sole appellant in appeal 
dies, the appeal abates, Therefore, there 
is no proceeding before the Court in which 
the Court is seized of the lis between the 
parties. In such a case, the Court lacks 
inherent jurisdiction to pass any order; 
and if a decree is passed in ignorance of 
the death of the solé appellant, the decree 
evidently would be a nullity. This prin- 
ciple must follow from the following 
observations of the Supreme Court re- 
ported as Hira Lal v. Kali Nath, AIR 
1962 SC 199 (at p. 200). The Supreme 
Court observed as under in paragraph 4: 

“The validity of a decree can be 
challenged in execution proceedings only 
on the ground that the Court which pass- 
ed the decree was lacking in inherent 


jurisdiction in the sense that it could not 
have seizin of the case because: the 


subject matter was wholly. foreign to its 


jurisdiction or that the defendant was 
dead at the time the suit had been institu- 
ted or decree passed, or some such other 
ground which could. have the effect of 
rendering the court entirely lacking in 
jurisdiction in respect of the ~ subject 
eee of the suit or over the parties to 

4. In the present case, this Court in 
Second Appeal could not have seizin of 
the case because the sole appellant had 
died; and, therefore, it entirely lacked 
jurisdiction over one of the parties to the 
suit in whose favour the decree came to 
be passed. A Division Bench of the Bom- 
bay High Court in Amarsingji v. Desal 
Umed, AIR 1925 Bom 290' also made some 
observations which would lead us to the 
same conclusion. In that case four appeals 
were heard after the death of the appel- 
lant in each of the appeals; and the ques- 
tion before the Division Bench was, whe- 
ther the judgment of the lower Court in 
the four suits would stand inasmuch as 
the appeals had abated before they were 
heard. Marten, J., made some observations 


in the course of his judgment which lend - 


support to the aforesaid view. These ob- 
servations are: “In the events which have 
happened, the lower appellate Court had 
really no jurisdiction to hear the appeals 
as there was no appellant before it.” 


5. It was contended on behalf of the 
appellant in the present case that a de- 
cree against a dead person may be a nul- 
lity, but a decree in favour of a dead 
person in case where that party is the 
sole appellant or respondent, cannot be a 
nullity. We see no principle to distinguish 
the case of a decree in favour of a dead 
person from the case of a decree against 
a dead person. The real principle is whe- 
ther the Court had inherent jurisdiction 
to pass a decree in such a case. It lacked 
inherent jurisdiction -because it ‘had no 
seizin of the case as the sole appellant 
was dead; and no application for bringing 
heirs on record was made 
period of limitation. It is obvious that the 
abatement of a suit or an appeal is auto- 
matic; and no order of the Court is need- 
ed therefor. Therefore, in a case where a 
single or sole appellant died during ‘the 
pendency of the appeal; and in the ab- 
sence of his legal representatives the ap- 
peal came to be heard and a decree came 
to be passed in his favour, the said de- 
cree is a nullity, inasmuch as the appel- 
late Court was not seized of the case on 
4098 ni /R TIT G26 


Godavariben v. Parikh Somalal 


within the - 
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account of the death of the. sole appellant 
and lacked inherent jurisdiction to pass 
any decree in such an appeal. In our 
view, therefore, the conclusion. of the 
learned Single Judge was correct. 

6. In the result, the appeal fails and 
is dismissed. ` However, there will be no 
order as to costs, 


Appeal dismissed. 
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B. K. MEHTA, J. 

Godavariben Himmatlal and another, 
Appellants v. Parikh Somalal and others, 
Respondents, . 

Second Appeal No. 155 of 1972, D/- 
10/18/28-3-1977,** 

Registration Act (16 of 1908), S. 17 (2) 
(vi) — General Clauses Act (10 of 1897), 
Sec. 3 (2b) — Suit for arrears of rent 
accruing from land — Consent decree 
therein not exempt from registration un- 
der cl. (vi). | 


Where at the time of partition the bro- 
thers merely agreed that till the lifetime 
of their sisters and their descendants 
certain land should be kept and treated 
#8 @ joint family property and only in 
absence of any of the descendants of the 
isters surviving the land should bé 
divided among them, it could not be said 


_ that a charge was created over the pro- 


perty in question in favour of the sisters. 
Hence, when a suit was filed for arrears 
of rent from such land, the suit could 
not be said to be one for . immoveable 
property in the sense of being a suit for 
benefit arising out of land and, hence, 
consent decree in such suit was not €x- 
empt from registration under Cl. (vi). 
l (Paras 11, 12) 
For purposes of claiming the protec- 
tion under cl. (vi) of sub-sec. (2) of S, 17 
it is to be established that the consent 
decree in question was relating to the 
immovable property which was the sub- 
ject-matter of the suit. If it is found 
that the consent decree in question was 
not relating to the immovable property 
In the suit or was not. relating to im- 


movable- property at all, it would cer- 


*(Only ‘portions approved for reporting 
-by High Court are reported here.) 


(Against order of B. M. Trivedi, 2nd 
Extra Asstt. J., Baroda in C. A. No, 413 . 
of 1970.) i 
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tainly require registration if it purports 
to create, declare, assign, limit or extin- 
guish either in present or in future the 
Tight, title or interest in the immovable 
property. (Para 11) 
Anno: 3 A.'M. Registration Act, S, 17, 
N. 50; 3 A. M General Clauses Act, 
5. 3 (26), N. 17. 
Cases Referred: Chronological Paras 
(1867-69) 6 Bom HCR 29 12 
S. B. Majmudar, for Appellants; R M. 
Vin, for Respondents Nos. 1 and 2, 
JUDGMENT:— One Himatlal Narot- 
tamdas died leaving “behind him four 
sons and two daughters viz. (1) Govind- 
lal, (2) Somalal alias Natverlal, who is 
plaintiff No. 1, (3) Shankerlal, who is 
plaintiff No. 2, (4) Ambalal, (5) Bai Jethi 


and (6) Bai Godavari, who is defendant - 


No. 2. Bai Jethi was married to one 
Keshavlal, who is defendant No, 2/1 and : 
they had one son Indravadan through 
that marriage, who is defendant No, 2/2. 
The eldest son Govindbhai died in 1966 
leaving behind him one son Vipinchan- 
dra, who fs defendant No. 2/4. Bai Jethi 
died on 25th Sept. 1969 during the pen~, 
dency of the present suit and, therefore, 
her husband Keshavlal and her son 
Indravadan have been brought as defen- 
dants in her place. A partition was 
effected on March 2, 1933 between the 
aforesaid four sons of Himatlal Narottam- 
das which is placed on the record as 
Ex, 31. According to this partition deed, 
it was agreed that the land of old S. No. 
621 situated within revenue limits of 
village Manjerol within Baroda district 
should not be divided and should, be 
‘kept joint and the income from the 
said land was reserved for the mainten- 
ance of Bai Jethi and Godavari for their 
lifetime and in their absence for their 
descendants and in case no descendants 
are surviving, the property was to be 
divided amongst the four brothers, Ac- 
cording to the deed of partition, ‘'Govind- 
bhai was to manage the said land and 
disburse the income thereof between the 
aforesaid two sisters and their heirs in 
their absence. On April 2, 1934:the 4th 
son Ambalal relinquished his share im 
favour of the three brothers. After the 
demise of Govindbhai in the year 1966 
his son Vipinchandra was managing the 
effairs. As Vipinchandra in collusion with 
the two sisters Bai Jethi and Bai Goda- 
vari asserted claims to the prejudice: of 
the aforesaid three brothers, namely, 
(1) Govindbhai, (2) Somabhai and. (3) 
Shankerbhai, and when the possession 


ALR. 


was taken over by the sisters from Vipin- 
chandra, Somabhai and Shankerbhai, 
who are respondents Nos, 1 and 2 be- 
fore me, filed the present suit in the 
Court of Civil Judge (J. D.) Sankheda 
being Regular Civil Suit No. 200 of 1969 
for a declaration that they were owners 
of the land of S. No. 621 and for posses- 
sion on the ground that the sisters were 
the life-tenants of the income of the land 
of S. No, 621 and in their absence their 
heins were the life-tenants and they had 
no interest in the corpus of the land. 


2 At the time of hearing of the suit, 
Keshavlal and Indravadan, who were 
original defendants Nos. 2 (i) and 2 (ii) 
remained absent and the proceedings 
continued ex parte against them. The 
case of Bai Godavari and . Vipinchandra, 
who were respectively original defen- 
dants Nos. 1 and 2 (iil), was that the suit 
was time-barred and in any case they 
have become the owners of the land by 
adverse possession, They also claimed 
that they were in possession and enjoy- 
ment of the land in their own right 
under the partition deed. They also con- 
tended that the plaintiffs were not en- 
titled to relief for possession as there 
was a tenant of the land in question in 
respect of which the tenancy proceed- 
ings were pending. 

3. On these pleadings, the learned 
trial Judge raised the necessary issues. 
On appreciation of the. evidence, oral as 
well as documentary, the learned Judge 
found that the sisters were not entitled 
to have any right, title or interest in the 
corpus of the property.but they were 
merely the life tenants for the usufruct 
thereof. He, therefore, passed a decree as 
prayed for by the plaintiffs granting the 
declaration sought and also directed tha 
defendants to hand over the possession 
of the land in question to the plaintiffa 

4, The contesting defendants Nos. 1 
and 2 (ii), Bai Godavari and Indravadan, 
the son of Bai Jethi, carried the. matter 
in appeal before the District Court at 
Baroda by their Civil Appeal No. 413 of 
1978, which also met with the same fate 
and the learned 2nd Extra Assistant 
Judge, Baroda, by his judgment and 
order of 14th Dec. 1971 dismissed the 
appeal and confirmed the decree of tha 
trial Court. It is this judgment and order 
of the learned. Assistant Judge, Baroda 
which are the a ci of this ap~ 
peal before me. . 


5. At the time of hearing of this ap- 
peal Mr. Majmudar,- learned Advocatey 
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appearing for the contesting defendant- 
appellants raised the following five con- 
tentions: 

(Contentions 1 to 4x x xX) 

5 Fhe appellants have become the co- 
sharers as Govindbhai’s interest was re- 
leased by him in favour of the appellants 
im the consent decree, Ex. 42, in Civil 
Suit No. 193 of 1965 on the file of th® 
Court of Civil Judge (J. D.) Dabhoi. 

6 to 10. x x x 

11. That takes me to the last conten- 
tion seriously pressed by Mr. Majmudar. 
It is claimed by him on behalf of the ap- 
pellants. that they have become the co- 
owners as Govindbhai’s interest: was re- 
leased in favour of the ts in the 
consent decree, Ex. 42, in Civil Suit No. 
193 of 1965 on the file of the Court of 
Civil Judge (J. D.) at Dabhoi. Mr. Vin, 
learned advocate, appearing for the res- 
pondents, contended that inasmuch as 
this consent decree is not registered as 
required. by S, 17 of the Registration Act, 
it cannot be relied upon for purposes of 
resting the claim of co-ownership, This 
counter-contention of Mr. Vin is sought 
to be met with by Mr. Majmudar for the 
appellants by relying on CL (vi) of sub- 
sec. (2) of S. 17, Sub-sec. (2) (vi), so far 
as material for our purposes, provides at 
under: 


(2) Nothing in cls. (b) and (c) of sub- 


gec, (1) applies to— 

(i) to (V)  cniisinems 

(vi) any decree or order of ‘a Court 
except a decree or order expressed to be 
made on a compromise and comprising 
immovable property other than that 
which is the subject-matter of the suit 
or proceeding... a 
In other words, the requirement of sub- 
gec, (1) of S. 17 about compulsory regis- 
tration of the non-testamentary instru- 
ments which purport or operate to 
create, declare, assign, limit or extin- 
guish any right, title or interest in an 
immovable property of the value of 
rupees one hundred and upwards would 
not be applicable toa consent decree 
comprising immovable property which is 
the subject-matter of the suit. Now. 
therefore, in order to answer the conten- 
tion we have to test the submission of 
Mr. Majmudar that the consent decree 
Ex. 42 in Civil Suit No. 193 of 1965 un- 
der which Govindbhai agreed to relin- 
quish his right, title and interest in fav- 
our of the appellants was a decree of the 
kind as prescribed under cL (vi) of sub- 
sec. (2) of S, 17.-It should be stated that 
in the consent decree Govindbhai did 
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in question in favour of the appellants. 
However, this would not be sufficient for 
purposes of claiming the protection un- 
der cl. (vi) of sub-sec. (2) of S. 17. It is 
to be established that the consent decree 


.in question was relating to the immov- 


able property which was the subject- 
matter of the suit, If it is found that the 
consent decree in question was not re- 
lating to the immovable property in the 
suit or was not relating to immovable 
property at all, it would certainly re- 
quire a registration if it purports to 
create, declare, assign, limit or extin- 
guish either in present or in future the 
right, title or interest in the immovable 
property. It is a common ground that 
Civil Suit No. 193 of 1965 filed in the 
Court of Civil Judge (J. D.) at -Dabhoi 
by the appellants was a suit for accounts 
of the usufructs of the land in question 
from 1932 A.D. till the date of the suit 
from Govindbhai and for a decree for 
the amount that might be found due to 
the plaintiff together with interest at the 
foot of the accounts of the management 
by Govindbhai, The crux of the problem 
is that: Can it be said having regard to 
the nature of the reliefs claimed in the 
plaint, Ex. 47, in the aforesaid suit that 
the suit was one for immovable pro- 
perty? Can it be said that on the true 
construction of the plaint the suit was 
for the determination of any right to or 
interest in the immovable property? The 
term “immovable property” is not defin- 
ed in the Civil P. C. nor has it been de- 
fined in the Registration Act, 1908. I 
have, therefore, to consider what is the 
meaning of the term “immov~ 
able property” ag per the Gene- 
ral Clauses Act of 1897. Section 3 
CL (15) of the General Clauses Act de- 
fines “immovable property” as including 
land, benefits to arise out of land, and 
things attached to the earth, or perma- 
nently fastened to anything attached to 
the earth, Benefits to arise out of land 
would include all incorporeal ~heredita- 
ments, compensation and allowances 
charged upon the land. But it should be 
noted that the rent that has already 
accrued due or for that matter the in- 
come which has already accrued is not 
an immovable property since it is a bene-} 
fit which has already arisen out of the 
Tand and it cannot be equated with the 
rent or income which may accure in 
future, It cannot be disputed as a propo- 
sition of law that a suit for arrears of 


rent is not governed by the provisions of 
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S. 16 of the Civil P. C. and it will always 
be governed by S. 20 of the said Code. 
12. A Division Bench of the Bombay 
High Court in Chintaman Narayan v. 
Madhavrav’ Venkatesh, (1867-69) 6 Bom 
HCR 29, as back as in 1866 in a suit by 


the plaintiff Chintaman Narayan to re-. 


cover from the defendant Madhavrav the 
balance of rents and profits of certain 
lands situated in the districts of Thana 
and Satara held that the suit was not 
one for land or immovable property but 
to recover from the defendant th® 
balance of certain amounts and profits, 
which, it was alleged, that the defen- 
dant had received on the plaintiffs ae- 
count and had neglected to. pay over. 
Mr. Majmuder therefore, made an at- 
tempt.to persuade me that the appellants 
who were the plaintiffs, in that suit had 
overriding charge on the land in ques- 
tion and, therefore, when he claimed ac- 
counts and an ascertained amount at the 
foot thereof, he was trying to enforce the 
charge and; therefore, the suit is.a suit 
necessarily for immovable property. I 
am afraid I cannot agree with such a 


- broad submission, On perusal of the rele- © 


vant clause in the partition deed I do 
not find that there is any charge created 
by act of the parties on the land in ques- 
tion. If the parties had intended that 
there should be a charge over the pro- 
perty so as to ensure the payment: there- 
of to the sisters, it would have been ap- 
propriately provided for in the relevant 
clause. Instead of making the necessary 
provision about the charge over the land 
in question, the parties to the partition 
deed agreed that till the lifetime of the 
sisters and their descendants the land in 
question should be kept and treated as 
a joint family property and only in ab- 
sence of any of the descendants of the 
sisters surviving the land has to be 
divided between the brothers. I do not 
think that this provision can legally 
amount to a charge. In that view of the 
matter, therefore, the attempt of Mr. 
Majmudar to urge that the sisters were 
trying to enforce the charge by claiming 
' the accounts and the stated amount at 
‘the foot of such accounts cannot be sus- 
tained. The result is that the 5th conten- 
tion also should fail because the afore- 
said suit being not a suit for claiming 
any right or interest in the immovable 
and, therefore not for immovable. pro- 
perty, the decree passed in respect of the 
Jand in question would require registra- 
tion under S. 17 (2) of the Registration 
Act and is not within the terms of ex- 
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ception provided by cl, (vi) of sub-sec- 
tion (2) of the said section and since the 
decree in question is not registered, it. 
would not create any right, title or inte- © 
rest in favour of the appellants ‘before © 
me and, therefore, their claim to be 
treated as co-owners cannot be upheld. . 

| Appeal. dismissed. 
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‘D. A. DESAI P. D. DESAI AND 
B. K. MEHTA JJ. - 
Zabuben Deuji and another ete., Peti- 


tioners v. Mansukhlal Bhagvandas, ete., 


Respondents. 

Civil Revn. Applns, Nos. 517 and 1512 
of 1972, D/- 27-1-1977. 

Bombay Agricultural Debtors’ Relief 
Act (28 of 1947), Ss. 2 (i) and 38 (3) (iii) 
— ‘Award’ is not: a ‘decree’ — Applica- 
tion for execution of award — No Arti- 
cle of Limitation Act (1908) is applicable 
— (Limitation Act (1908), Arts. 181 and 
182). C. R, A. Nos. 189, 190 of 1962, D/- 
15-4-66 Guj), C. R. A. No. 652/67, D/- 
12-12-69 (Guj), C, R. A. Nos. 504, 505/ 


. 1970, D/- 9-7-1973 (Guj), Overruled. | 


An award made by a Court set up un- 
der the B. A. D. R. Act or under any of 
the provisions of the said Act is not a 
‘decree’. For the purpose of S, 38 (3) (Gü) 
of the B.A.D.R. Act by fiction of law, it 
is deemed to be a decree so as to provide 
for the same ‘procedure prescribed in the 


` Civil P. C. for delivery of possession, By 


the provisions contained in S. 38 (3) (ii) 
the procedure prescribed for delivery 

possession in the Civil P. C. while exe- 
cuting decree awarding possession is writ~ 
ten with pen and ink in the B.A.D.R. 
Act. (Para 15) 


As the award made under the B.A.D.R. 
Act is not a decree an application for 
execution of award would not be gov- 
erned by Art, 182 of the Limitation Act, 
1908 because Art. 182 only applies to the 
execution of decree made by the Civil 
Court. (Para 15) 

Article 181 of the Limitation Act, 1908 
would not apply to an application for exe- 
cution of the award because that article 
în its application is confined to applica- 
tion under the Civil P. C. in respect of 
which no other provision is made in the 
Schedule of the Limitation Act, 1908. 

(Para 15) - 
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No Article of Indian Limitation Act, 
1908 would apply to an application for 
execution of an-award made under the 
B.A.D.R. Act. C.R.A. Nos. 189, 190 of 
1962, D/- 15-4-1966 (Guj); C.R.A. No...652/ 
1967, D/- 12-12-1969 (Guj; CRA Nos. 
504, 505/1970, D/- 9-7- 1973 (Guj), Over- 
ruled; AIR 1987 Guj 101, 
(1969) 71 Bom LR 284, ReL on. (Para 15) 
Cases Referred: Chronological Paras 
(1973) Civil Revn. Appln. Nos. 504 and 

505 of 1970, D/- 9-7-1973 (Guj) 5, 9 
AIR 1970 SC 209:1970 Lab IC 269% 11 
AIR 1969 SC 1335: 1969 Lab IC 1538 11 
(1969) 71 Bom LR 284 9 
(1969) Civil Revn. Appin. No. 652 of 1967. 


D/- 12-12-1969 (Guj) 5, 9 
AIR 1987 SC 990 10 
AIR 1967 Guj 101 9 


(1966) Civil Revn. Appin. Nos. 189 and 


190 of 1962, D/- 15-4-1986 (Guj) 5,9 
AIR 1964 SC 752 10, 11 
AIR 1953 SC 98 : . 10 
AIR 1933 PC 63:60 Ind’ App 13 10 
(1883) ILR 7 Bom 213 10 

Civil Revn. Appin. No. 517 of 1970 

(19727) 
YS. Mankad, for Petitionera; -K. N. 


Mankad. and A. K. Mankad, for Respon- 
dent No. 1. 
Civil Revn. Appin. No. 1512 of 1972. 


A. K. Mankad, for Petitioners; Y. S. 
Mankad, for Respondent No. 1; J. V. 
Desai Intervener in both matters, 

D. A, DESAI, J.:.— When Civil Revi- 
sion Application No. 1512 of 1972 came 
up for hearing before S. H. Seth J. he 
referred the following four ae to 
a Division Bench:— 


(1) Whether the award dasked under 
the B.A.D.R, Act is deemed to be a de- 
cree under cl. (iii) of sub-sec. (3) of Sec- 
tion 38 of that Act? _ 

(2) Whether by virtue of the provi- 
sions of cl. (ili) of sub-sec. (3) of S. 38 of 
the B.A.D.R. Act whether in the instant 
case (sic) attracted the provisions of 
Art. 182 of the Indian Limitation Act, 
1908? 


(3) If answer to the second question- is 
in the negative, whether it attracted 
Art, 181, residuary Article of the Indian 
Limitation Act 1908? 


(4) If the award under the execution 
was not governed by any of the afore- 
mentioned provisions ‚whether it was 
governed by any other provision of law 
relation (sic) to limitation? 

When the matter came up before a Divi- 
sion Bench consisting of S. H. Sheth and 
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C. V. Rane JJ. after referring to the ear- 
lier. judgments of the learned single 
Judge of this High Court and judgment 
of the Division Bench of this High Court 
and the judgment of the Division Bench 
of the Bombay High Court, they consi- 
dered it necessary to refer the matter to 
a still larger Bench to reconcile the con- 
flict. That is how the matter has come up 
before this Full Bench. 


2. As the questions herein raised also 
arose in Civil Revision Application No. 
517 of 1970 (19727) the same was direct- 
ed to be heard with Civil Revision Ap- 
plication No. 1512 of 1972 and that is 
how the cognate matter also came up be- 
fore us. 


3. For a proper appraisal of the ques- 
tions raised before us, it would be ad- 
vantageous to refer to some relevant 
facts which transpire from the record in 
Civil Revision Application No. 1512 of 
1972. One Chheda Akha Arja Arjan was 
the creditor of Barot Nagdan Parvat and 


. his deceased ‘brother Karsan Parbat. The 


debt came up for adjustment under the 
relevant Debt Relief Act and award was 
made by the Debt Adjustment Court 
that the debtor should pay to Chheda 
Akha Arjan the creditor a sum of 
Rs, 163-50 P. and after 1-1-1957 the 
debtor would be entitled to recover pos- 
session of a field known as Bandhadi 
situate within the revenue limits of Rav 
village on payment of first instalment of 
Rs. 100. It transpired before the Debt 
Adjustment Court that the fleld in ques- 
tion was mortgaged with possession 
with the father of creditor Chheda Akha - 
Arjan and this debt was to be adjusted 
and by award debt was adjusted. Award 
was made on 26th December 1956. One 
of the co-debtors namely Karsan died 
and surviving debtor filed the execution 
application under the provisions of the 
Agricultural Debtors’ Relief Act in 1968. 
The creditor resisted the application 
inter alia contending that the application 
was barred by limitation. In the mean- 
time the original creditor was dead and 
his heir was impleaded as creditor. The 
executing Court overruled all the objec- 
tions raised by the creditor and held 
that the debtor was entitled to recover 
possession, An appeal was preferred by 
the creditor to the District Court Kutch 
at Bhuj being Appeal No. 2 of 1971. The 
District Judge dismissed the appeal and 
confirmed the order of the executing 
Court. The creditor preferred . Revision 
Application to this High Court and as 
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stated earlier, four questions formulated 
by the learned single Judge have been 
referred to this Full Bench. 


4. The materiel question is whether 
an application for execution of an award 
made under the Bombay Agricultural 
Debtors’ Relief Act, 1947 (B.A.D.R. Act 
for short) would be governed by Art. 181 
or 182 of the Limitation Act, 1908 and 
incidentally by corresponding articles 
of the Limitation Act, 1963. Article 182 
of the Limitation Act 1908 provides a 
period of limitation of three years; of 
where a certified copy of the decree or 
order of any Civil Court not provided 
for by Art. 183 or by S. 48 of the Civil 
P. C. has been registered, six years. Arti- 
cle 183 provides a period of limitation of 
12 years to enforce a judgment, decree 
or order of any Court established by 
Royal Charter in the exercise of its ordi- 
nary original civil furisdiction, or an 
order of the Supreme Court. Article 181 
is a residuary article which provides a 
period of limitation of three years in 
respect of an application for which no 
period of limitation is provided for else- 
where in the Schedule or by S. 48 of the 
Civil P. C. Article 136 of the Limitation 
Act, 1963 provides a period of limitation 
of twelve years for the execution of any 
decree {other than a decree granting 
mandatory injunction) or order of any 
civil court. Article 137 provides a period 
of limitation for an application for which 
no period of limitation is provided else- 
where in the Division in which the Arti- 
cle is placed. It may be mentioned that 
it is placed in Third Division headed 
APPLICATIONS. 

5. In Civil Revision Appins. Nos. 189 
and 190 of 1962 decided on 15th April, 
1966 (Guj) by Divan J. (as he then was), 
it was held that the application for exe- 
cution of an award under the B.A.D.R. 


Act would be governed by Art. 182 of- 


the Limitation Act, 1908. Same view was 
also taken by S. H. Sheth J, in Civil Re- 
vision Appln. No. 652 of 1967 decided 
on 12th Dec., 1969 (Guj). This view was 
followed by A. D, Desai J. in Civil Re- 
vision Applns. Nos. 504 and 505 of 1970 
decided on 9th July, 1973 (Guj). 


$. The question is whether an award 
made under the B.A.DR. Act is a ‘de- 
cree’. ‘Award’ has been defined in S. 2 (i) 
to mean an award made under sub-sec~ 
tion (4) of S. 8 or S. 9, 32 or 33 or as 
confirmed or modified by the Court in 
appeal. Section 4 provides for making an 
application either by the creditor or by 
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the debtor for adjustment of debts, S, 5 
casts an obligation on every creditor 
and debtor to fle a true and correct 
Statement before Court. Section 8 pro- 
vides for recor settlements in res- 
pect of the dispute about adjustment of 
debts. Section 9 provides for making an 
award on the basis of the settlement, if 
the Court is satisfied that settlement has 
been made by the debtor voluntarily 
and for his benefit. Section 32 provides 
for making en: award. Award has to ba 
In the prescribed form and shall show 
therin particulars apecified in the section. 
Section 38 provides for registration of 
every award in the manner provided for 
in Chapter II-A, and sub-sec. (3) pro- 
vides for execution of the award. Sub- 
cl, (iii) of sub-sec: (3) of S. 38 provides 
that if the Court has passed an order for 
the delivery of possession of any pro- 
perty under cl. (v) of sub-sec. (2) of Sec- 
tion 32 such order shall on the applica- 
tion be executed by the Court as if it 
wtre'a decree passed by it. Section 43 (2) 
provides for an appeal to the District 
Court to be filed within 60 days from the 
date mentioned in the sub-section and 
then further provides that in computing 
the period of sixty days, the provisions 
contained in Ss. 4, 5 and 12 of the Limi- 
tation Act, 1908 shall so far as may be 
apply. We may also take a note of S. 48 
which provides that save as otherwise 
expressly provided in the Act, the pro- 
visions of the Civil P. C, 1908 shall 
apply to all proceedings under the 
Chapter. 


T. The question posed is whether any 
period of limitation is prescribed for 
executing award. It may be made clear 
that B.A.D.R. Act does not provide for 
any period of limitation for executing 
the award. : 


' 8. Two questions posed before us are 
(i) As the award is executable as a de~ 
cree, Art. 182 of the Limitation Act, 1908 
would be attracted; and (if) in any case 
in the absence of application of any spe- 
cific article, residuary Art. 181 would be 
attracted and limitation would be of 
three years commencing from the time 
the right to apply accrues, 


9. On the first question, it ‘must ba 
confessed that there are three eariler de- 
cisions of this Court in which it has been 
in terms held that Limitation Act applies 
to the application for execution of the 
award and limitation would be of 12 
years; and in reaching the conclusion 
reliance has been placed on the langu- 
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age of Se. 36, 38 (3) Gji) read with S. 48. 


Three decisions are those rendered by 
Divan J. (as he then was) in Civil Revi- 
sion Applns. Nos. 189 and 190 of 1962 
decided on 15th April 1966, by S, H 
Sheth J. in Civil Revision Appin. No 
852 of 1967 decided on 12th December, 
1969, and A. D. Desai J. in Civil Revi- 
sion Applns. Nos, 504 and 505 of 1970 
decided on 8th July 1973. With greatest 
respect we may say that these decisions 
overlook the obvious in Sec. 38 (3) (iii) 
that even by fiction award is not to be 
deemed to be a decree but if the award 
directs amongst other things delivery of 
(possession that part of the award direct- 
ing delivery of possession is to be exe- 
cuted as a decree. By fiction of law only 
a specific part of award is to be treated 
as a decree. Award as a whole is not a 
decree. It is to be treated as a decree for 
the purpose of S. 38 (3) (ii) and the fic- 
tion is limited to the mode prescribed 
for delivery of possession in the Civil 


P. C. All the awards under the Act are - 


not to be executed as a decree, nor are 
they executable as decree. Mode of exe- 
cution of an award is provided for in 
S. 38 (3) (i) and (Hi) and briefly it pro- 
vides for execution through the Collec- 
tor, the procedure to be followed by the 
Collector being one prescribed under the 
_Bombay Land Revenue Code for recover- 
ing arrears of land revenue. It would be 
merely stating an obvious that where 
amount is payable under a decree made 
by civil court it is to be recovered by 
the procedure prescribed in Order XXI. 
It cannot be recovered as an arrear of 
land revenue by the Collector. It is only 
where an order involves delivery of pos- 
session that sub-cl. (iii) of sub-sec. (3) 
enacts a fiction that for delivery of pos- 
session Court may proceed to execute 
the award as if it were a decree passed 
by it. But for the fiction enacted in the 
relevant provision, the legislature clear- 
ly intimated that award was not a de- 
cree. If it were a decree, sub-cl (iii) of 
sub-sec, (3) would be redundant and 
superfluous and unlees inevitable redun-~ 
dancy or superfluity cannot be attribut- 
ed to the legislature. We are in complete 
agreement with the reasoning adopted 
by the Division Bench of this High 
Court in Keshavlal v. Atmaram, AIR 
1967 Guj 101, in which Bhagwati J. {as 
he then was) has observed as under {at 
pp. 103, 104):— 


“Tt is clear that where an award. is 
made by the Debt Adjustment Court In 
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an application for adjushment of debts 
under S. 4 of the Act, such award would 
not be a decree for though it would be 
the formal expression of an adjudica- 
tion which conclusively determines the 
rights of the parties with regard to all 
or any of the matters in controversy be- 
tween them, such adjudication would not 
be in a suit. An application for adjust- 
ment of debts under S. 4 of the Act is 
not a suit and an award on the applica- 
tion would not, therefore, be a ‘decree’ 
within the meaning of S. 2 (2) of the 
Code.” ; 


At another stage it is also observed: "if 
the award were a decree within the 
meaning of the Code, it would have been 
totaly unnecessary to use the words ‘as 
if it were a decree passed by it.” There- 
fore, it is crystal clear that the award 
made by the Debt Adjustment Court is 
not a decree, An exactly identical view 
has been taken by the Bombay High 
Court in Ganesh Vinayak v. Bhau Bab- 
bana, (1969) 71 Bom LR 284. The Divi- 
sion Bench has in terms beld that the 
Court dealing with applications under 
the B.A.D.R. Act is nota civil court and 
as Art. 182 applied to applications for 
execution of a decree or order of any 
civil court, it did not apply to applica- 
tions for execution of the award, the 
award itself not being called a decree of 
order of civil court, It was held that 
Art. 182 of the Limitation Act, 1963 is 
not applicable to an application for exe- 
cution of an award. As the award is not 
a decree, for its execution Art. 136 of the 
Limitation Act 1963 or for that matter 
Art. 182 of the Limitation Act, 1908 
would not be attracted. 


10. The real controversy centres round 
the second question whether an applica- 
tion for execution of the award for 
which no period of limitation is provid- 
ed, would be governed by residuary 
Art. 137 of the Limitation Act, 1963, or 
Art. 181 of the Limitation Act, 1908. Arti- 
cle 137 prescribed a period of limitation 
for three years in respect of any other 
application. for which no period of limi- 
tation is provided elsewhere in the Di- 
vision meaning thereby in Division No. 
TH headed ‘APPLICATIONS’. Art. 181 of 
the Limitation Act, 1908 prescribed a 
period of limitation of three years for - 
epplications for which no period of limi- 
tation is provided elsewhere in the sche- 
dule i.e. Schedule I, or by S. 48: of the 
Civil P. C., 1908. There was serious 
cleavage of opinion between different 
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Courts about the scope and ambit of Arti~ 
cle 18] and its corresponding Art. 137. 
One view was that Art. 181 would gov- 
ern only applications under the Civil 
P. C. and no other applications; and 
other view was that it would govern 
applications not merely those under the 
Civil P. C. but even other applications 
in respect of which there was. no other 
provision in the Division headed APPLI- 
CATIONS. The earliest decision with res- 
pect to the controversy is of Bai Manek- 
lal v. Manekji Kavasji, (1883) ILR 7 Bom 
213, in which the view taken was. that 
Art. 181 only relates to applications un- 
der the Code of ‘Civil Procedure, in 
which case, no period of limitation has 
“been prescribed for the application. The 
question came up before the Supreme 
Court first in Shah Mulchand & Co. v. 
Jawahar Mills Lid, AIR 1953 SC 98. 
After referring to Privy Council’s deci- 
sion in Hansraj Gupta v. Official Liqui- 
dator, 60 Ind App 13: (AIR 1933 PC 63) 
and several other decisions bearing on 
the subject, it was observed that this 
long catena of decisions may well be 
said to have, as it were, added the words, 
‘under the Code’ in the first column of 
that Article (Art. 181), However, the 
matter was not finally concluded by the 
Supreme Court and further argument on 
the subject was kept open. The problem 
again figured before the Supreme Court 
in Bombay Gas Company v. Gopal Bhiva, 
AIR 1964 SC 752, in which the Supreme 
` Court treated it as well settled that Arti- 
cle 181 applies only to applications 
which are made under the Civil P. C. 
and so its extension to applications made 
under S. 38-C (2) of the Industrial Dis- 
putes Act would not be justified. In 
reaching this conclusion, ratio in Sha 
Mulchand & Co.’s case (supra) was af- 
_ firmed. The very question again came up 
before Supreme Court in Wazir Chand 
y. Union of India, AIR 1967 SC 890. 
The question figured in the context of 
an application under S. 20 of the Arbi- 
tration Act and argument in terms was 
that application would be governed by 
Art. 181. Negativing the argument, while 
recognising the fact that by amendment 
made by the Arbitration Act 10 of 1940, 
Arts. 158 and. 178. were modified and by 
this modification “the reason which per- 
suaded the Courts to hold that the ex- 
pression ‘under the Code’ was deemed 
added to Art. 181 has now disappeared, 
but on that account the expression ‘ap- 
plications for which no period of limita- 
tion is provided elsewhere in this Sche- 
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dule’ in Art. 181 cannot be given a con- 
notation different from the one which 
prevailed for nearly 60 years before 
1940.” The view that Art. 181 applies 
only to applications under the Code was 
reaffirmed. 


11. After the introduction of the 
Limitation Act, 1963 Art, 137 though 
placed in the Division headed ‘APPLI- 
CATIONS’. forms a separate part. The 
question arose whether this change in 
the language and placement of Art. 137 
would make any difference in its inter- 
pretation especially on the question whe- 
ther the article applies like its prede- 
cessor Art. 181 to applications under the 
Code of Civil Procedure only or any 
other application in a proceeding to 


which Limitation Act would apply by 


reference to S. 3 and the provisions con- 
tained in Ss. 4 to 24 of the Limitation 
Act, 1963. This very specific question 
came in for decision before the Supreme 
Court in Athani Municipality v. Labour, 
Court, Hubli, AIR 1969 SC 1335, The 
argument was that Art. 137 would gov- 
ern applications under .S, 33-C (2) _ of 
the Industrial Disputes Act. An attempt 
was to reopen the question . specifically 
settled on this point in Bombay Gas 
Company Limited (AIR 1964 SC 752) 
(supra). The argument turned upon the 
construction of Art. 137, its placement 
and difference in the language when 
compared with Art. 182. The contention 
was negatived observing that the view 
expressed by the Supreme Court with 
reference to Art. 181 must be held to be 
applicable even when considering the 
scope and applicability of Art. 137 in the 
new Limitation Act of 1963. After noting 
difference in language, its placement’ in 
the Division and other relevant conside- 
rations, it was held that ‘even further 
alteration made in the articles contained 
in the third division of the schedule to 
the new Limitation Act containing refer- 
ences to applications under the Code of 
Criminal Procedure cannot be held to 
have materially altered the scope of the 
residuary ‘Art. 137 which deals with 
other applications. It was held that the 
intention of the legislature was not to 
drastically alter. the scope of this arti- 
cle- so as to include within it all appli- 
cations, irrespective of the fact whether 
they had any reference to the Code of 
Civil Procedure. The ratio of the deci- 
sion is that even Art. 137 would apply 
to applications under the Civil P.C. only. 
its scope is not further extended. In 
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terms it was held that article does not 
apply to application under S. 33-C (2) 
of the Industrial Disputes Act. Last in 
this series of decisions is one in Nitya- 
nand v. L.I.C. of India, AIR 1970 SC 209, 
where again the question of application 
of Art. 137 in the context of application 
under S. 33-C (2) of the Industrial Dis- 


putes Act surfaced before the Supreme - 


Court. After referring to earlier deci- 
sions bearing on the subject and not dif- 
fering therefrom the point before the 
Court was disposed of on another ground 
namely that Art. 137 only contemplates 
applications to Courts and Labour Court 
is not a court contemplated by the Arti- 
cle and therefore, Article 137 weve not 
apply. i 

12. It would thus appear that the view 
expressed by the Supreme Court in 
terms is that Art. 181 of the Limitation 
Act, 1908 only applies to applications un- 
der the Code of Civil Procedure and 
(despite?) the difference in the language 
of Art. 137 of the Limitation Act, 1963, 
its placement in the Division and other 
relevant considerations, the view re- 
mained the same that Art. 137 would only 
cover applications under the Civil P. C: 


13. An application for execution of 
an award to be made under S. 38 of the 
B.A.D.R. Act would. not be an applica- 
tion under the Civil P.: C.. Obviously 
Art. 181 would not apply and no other 
article was relied upon to show that any 
particular period of limitation would 
apply to it. Therefore with utmost res- 
pect to our learned Brothers who held 


to the contrary in the earlier decisions 


referred to in this judgment, we are of 
the opinion that an application for exe- 
cution of an award made under the 
B.A.D.R. Act would not be governed by 
Art. 181 of the Limitation Act, 1908 and 
no other article of Limitation Act would 
apply and therefore, no period of limi- 
tation is prescribed for its execution. 
The application for execution of an 
award cannot be rejected on the grong 
that it is barred by limitation, | 


14. Another question was ‘that the 


Court set up under the BAD.R. Act is . 


not a Civil Court and in view of the 
provisions contained in Ss. 4, 5 and other 
relevant provisions of the Limitation 
Act, 1963, Limitation Act ‘would not 
apply to the proceedings under the B.A. 
D.R. Act. Undoubtedly Sections 3; 4 and 
-5 of the Limitation Act, 1963 refer to 


proceedings in the Court. Expression 
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‘court’ is not defined. The contention was 
that before Limitation Act applies to any 
proceeding, proceeding must be before 
the Court. The authority or Tribunal be- 
fore whom proceedings are pending must 
be a Court and it is not sufficient that it 
has merely trappings of a Court. It was 
contended that Court set up under the 
B.A.D.R. Act is a special Tribunal for 
adjustment of debts and it is not a court. 
In view of ‘our answer on the first point, 
it is not necessary to examine this con- 
tention. 

15. Our answer,. therefore, to the 
questions posed is as under:— 


under the B.A.D.R. Act or under any of 
the provisions of the said Act is not a 
‘decree’. For the purpose of S. 38 (3) (ili) 
of the BA.D.R, Act by fiction of law, 
it is deemed to be a decree so as to pro- 
vide for the same procedure prescribed in 
the Civil P. C. for delivery of possession; 
the answer has to be understood to mean 
that by the provisions contained in Sec- 
tion 38 (3) (ili) the procedure prescribed 
for delivery of possession in the Civil 
P, C. while executing decree awarding 
ink 


(1) An award made by a Court set up 


possession is written with pen and 
in the B.A.D.R. Act. 

. (2) As the award made under the 
B.A.D.R. Act is not a decree an applica- 
tion for execution of award would not 
be governed by Art. 182 of the Limita- 
tion Act, 1908 because Art. 182 only ap- 
plies to the execution of decree made by 
the Civil Court. 


(3) Even though our answer to gies- 
tion No. 2 is in the negative, our further 
answer to question No. 3 is that Art. 181 
of. the Limitation Act, 1908 would not 
apply to an application for execution of 
the award because that article in its 
application is confined to application 
under the Civil P. C. in respect of which 
no other provision is made in the Sche- 
dule of the Limitation Act, 1908. 
© (4) No article of Limitation Act, 1908 
would apply to an application for execu- 
tion of an award made under the 
B.A.D.R. Act., 


16. With.these answers the. matter 
will go back to the learned single Judge 
for disposal of each case. There shall be 
no costs of hearing before the Full 
Bench, | 

Order accordingly. 
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Malek Bavaji Amarkhan, Petitioner v. 
The heirs of decd, Amirkhan Salimkhan 
and others, Respondents. 


Civil Revn. Appin. No. 1038 of 1976, 
D/- 30-3-1977.* 

(A) Civil P. C. (5 of 1908), Q. 23, R. 3 
— Arbitration Act (1940), S. 47, Proviso 
— Arbitration award in a pending suit 
obtained otherwise than on reference by 
the court — Court has to record it as ad- 
justment under OG. 23, R. 3 — Rule does 
not take away right to record an adjust- 
ment though not agreed to by. other 
party, 

The words of R. 3 of Order 23 do not 
confer any discretion on the Court in re- 
cording a compromise end passing decree 
according to it; and when jt is establish- 
ed that a suit has been adjusted either 
wholly or in the part by a compromise, 
it is the duty of the court to record it 
and pass a decree in accordance there- 
with save and except in the cases where 
such recording would result in substan- 
tial failure of justice. 
` The consent under proviso te S. 47 of 
Arbitration Act means consent to the re- 
ference and also to the award and no 
further consent to the terms of the 
award at the time of recording the com- 
promise under O. 23, R. 3 is neeéssary. 

Where an agreement-or compromise is 
denied, the Court has power to decide 
whether as a fact, the alleged agreement 
or comprontise was made, and if it is 
satisfied that it was made, to record it, 
and the trial Court while reeording the 
compromise has to record a finding on 
the question, whether there was or was 
not any lawful agreement to compromise 
-or adjust the suit. AIR 1962 SC 903; 
(1883) ILR 7 Bom 304; (1892) ILR 16 Bom 
202; AIR 1973 Andh Pra 19; AIR. 1956 
Bom 569; AIR 1930 PC 158, Fell, Obser- 
vations of Shah, J. in ATR 1969 Guj 76 
held obiter. ; (Ae 3, 4) 

Anno: AIR Comm, $ C.P.C., O 23; R. 3, 
N. 5C. > 


(B) Civil P. C. (5 of 1908), ©. 32, R. 7 
— Scope and applicability — Power of 
guardian of mimor to compromise or ad- 
just a suit — Duty of Court. 

This rule prohibits the next friend or 
guardian to compromise or adjust the 


"(Against order passed by J. P. Deésaf, 
Dist, J., Surendranagar, D/- 31-7-1976.) 
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suit without the pemmission of the court 
The rule, therefore, prohibits the guard- 
fan-ad-litem of the minor or the next 
rieng of minor to eampromise or adjust. 
the suit without the permission, of the 
Court. On the plaim reading of the rule, | 
it dees not prohibit the natural guardian 
ef minor to settle the dispute outside the 
Court by making a reference to Arbitra- 
tors or by compromising or adjusting the 
matter amicably between the parties. - 
Whether the campromise or the adjust- 
ment embodied in the award and con- 
sented to by the parties subsequently i 
fin the interest. of minor or not. can 
certainly be inquired by the Court while 
recording the compromise or adjustment. 
It is the consent given to the award by > 
the parties subsequent to the pronounce- 
ment of the award that constitutes the 
compromise or adjustment and the Court 
is. under an. obligation. whenever a com- 
promise or adjustment of a suit is plead- / 
ed to inquire into whether the compro- 
mise or adjustment is lawful or not; 
whether it is in the interest. of minor, if 
it affects the minors, end whether the 
' compromise or adjustment is lawful or 
not, and if the Court is satisfied about 
these three ingredients, the Court is ub- 
der an: obligation to refer it and to pass 
a deeree accordingly, ATR 1953 AH 9 
Foll. (Para J 
M AIR Comm. 8 CPE, 0: 32, R. 7, 
I. 
Cases Referred: -Chronologica} Paras 
AIR. 1973 Andh Pra’ 19 3 
AIR 3869 Guj 76:10 Gu} LR 21@ 2, 3 
AIR 1962 S€ 9803 
AIR 1956 Bam 56? 
AIR 1953 AH > 
AIR. 1953. Mad 781 ŒB} 
AIR 1945 Mad 254 
AIR. 1930 BC 158 
AMR 1927 Bom 565: ILR 51 Bem 908 oe 


Ha C9 Ga CG be > 


(1892) ILE 16 Bem 282 = 
(1883) IŁR 7 Bom 3064 | 3 

V. V, Mehta, for Petitioner; F J. Vyas 
(for Nos. I(a), 2, 3, 4. &(1), & amd 9) and 
M. M. Shah (for Nos: Ņ(f}) and 14b} to F 
(h)), for Respondents. 

JUDGMENT:— ‘The petitioner's mother 
Rangbai is one of the three daughters of 
one Sataji Bhimjikhan: the other two 
being Hirbai and Ladbaf ‘This Rangbai 
filed a suit for partition of the estate af 
her father against the heirs of her afore- 
said two sisters, Origine! defendant No. 1 
is the son’s. son and: defendants Nos, 2 to 
4 are the son’s daughters of the afore- 
said Hirhai, Defendant Ne. & is the 
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daughter's daughter of Hirbai while de- 
fendants Nos. 6 and 7 are the sons and 
defendants Nos. 8 and 9 are the daugh- 
ters of Ladbai. The plaintiff Rangbai died 
during the pendency of the suit and, 
therefore, the present petitioner was 
brought on the record as her heir and 
legal representative. Similarly original 
defendant No 1, Amirkhan Salimkhan, 
died during the pendency of the suit and 
his mother Sonbai and his widow Ajubai 
and his four daughters, Manubai, Kasu- 
bai, Ranbai and Rembai, and two sons 
fatehmohmed and Hanji, were brought 
on the record as respondents Nes. 1 (a) 
toe 1 {h), respectively. It should be noted 
that defendants Nos. 2 to 9 supported 
the plaintiff in her claim for partition of 
the estate. It was only defemdant No. 1, 
Amirkhan, who contested the suit In his 
written statement filed in the trial court. 
After his death his mother Sonbai, who 
ts defendant. No. 1 {a) supported the 
plaintiffs claim after she was brought 
en record, It was only defendant No. 1 
(b), Ajubai, the widow of deceased Amir- 
khan, who contested the suit after the 
demise of Amirkhan. It should be further 
noted that in the suit there was an 
application by the original plaintiff for 
appointment of Receiver for the estate 
of Sataji. That application was rejected 
by the. trial court with the result that 
the plaintiff had gone in appeal against 
that order before the District Court. Be- 
fore the appeal reached hearing, it ap- 
pears that there was a compromise be- 
tween the parties and the appeal was 
withdrawn on that ground and it was 
stated by the parties that the compro- 
mise would be produced in the trial 
court for purposes of getting a decree in 
terms thereof. When the matter was call- 
ed out before the trial court, after with- 
drawal of the appeal, the plaintif appli- 
ed for a decree in terms of the award 
alleged to have been made by the Arbi- 
trator. Original defendant No. 1 (b), 
Ajubai, fled objections to this applica- 
tion of the original plaintiff, The trial 
court rejected this application of the 
plaintiff as the award was illegal since 
%t was obtained in a pending suit with- 
eut the intervention of the Court. ‘The 
trial court, therefore, dismissed the ap- 
plication of the plaintif by its order of 
July 23, 1975. The plaintiff, therefore, 
carried the matter in appeal before the 
District Court at Surendranagar by his 
Civil Appeal Ne. 33 of 1975. The District 
Dourt agreed with the contention of the 
‘plaintiff that the trial court has a power 
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te record the compremise under O. XXII, 
R. 3 of the Civil P, C. even though the 
award might have been obtained in a 
pending suit without the intervention of 
the Court. The learned District Judge, 
however, dismissed the appeal of the ori- 
ginal plaintiff because in his view Order 
XXIII, R. 3 of the Civil P. C. requires 
that before a compromise or an adjust- 
ment can be accepted in a suit by a Court, 
the same should have been agreed upon 
and consented to by the parties before 
the Court. The learned District Judge 
was also of the view that inasmuch as 
no permission was granted under Order 
XXXII, R. 7 of the Civil P. C. to Ajubai, 
the widow of Amirkhan for entering 
into the alleged compromise on behalf 
of the minors, the same was not legal 
and binding. In that view of the matter 
therefore the learned District Judge dis- 
missed the appeal of the plaintiff by his 
order of July 31, 1976. It is this order 
which has been challenged in this revi- 
sion before me. 

2.. It is settled position of law that 
where in a suit the parties have referred 
their difference to the arbitration with- 
out an order of the Court and an award 
is made, a decree in terms of the award 
can be passed by the Court under O. 23, 
R. 3 of the Civil P, C. (Vide: ‘Chanbas- 
appa Gurushantappa Hiremath v. Basa- 
dingayya Gokurnaya Hiremath, ILR 5l 
Bom 908: (AIR 1927 Bom 565) (FB) and 
Modi Narandas Chhaganlal v. Jamnadas 
Maneklai, 10 Guj LR 210: (AIR 1969 Gui 
76). Mr. Shah, learned Advocate for res- 


_ pondents Nos. 1 (b) to 1 (h) does not dis- 


pute this proposition of law. Mr, Shah 
has, however, tried to support the judg- 
ment of the learned District Judge on 
the ground that under proviso to S. 47 
of the Arbitration Act the Court can 
accept the compromise only if the con- 
sent is given by the parties at the time 
when the Court is called upon to consider 
whether the award should be accepted 
as an adjustment or a compromise. He 
also supported the view of the learned 
District Judge that inasmuch as no per- 
mission was granted to Ajubai to sign 
this award as alleged by the plaintiff, 
the agreement, if at al there 
was any, is voidable as prescribed under 
O. 32, R. 7 (2) of the Civil P. C., and 
since Ajubai avoided the agreement, the 
trial Court was justified in dismissing the 
application of the petitioner herein, who 
was the original plaintiff. 

3. I am afraid that none of the con- 
tentions of Mr, Shah can sustain the 
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order-of the learned District Judge. It is 
no doubt true that V. R. Shah J., who 
decided the case of Modi Narandas v. 
Jamnadas 10 Guj LR 210: (AIR 1969 Guj 
76) (supra) observed in para 8 (of Guj 
LR): (Para 8 of AIR) in his decision that 
the language of the proviso to S, 47 of 
the Act is very clear and the consent 
should be given by the parties at the 
time when the Court is called upon to 
consider whether the. award should be 
accepted as an adjustment or a compro- 
mise. V. R. Shah J., however refrained 
- from entering into any detailed discus- 
sion of this question because in his opin- 
ion it is not necessary to consider the 
interpretation of the language of the 
proviso to S. 47 as it did not apply to 
the facts of that case. Exeept this obser- 
vation of the learned single Judge, I do 
not think that Mr. Shah can make thie 
proposition good in view of the line of 
decisions of the Bombay High Court, The 
jurisdiction to record. an adjustment, 
though not agreed to ‘by the other party, 
is not taken away (vide: Ruttonsey Lalji 
v. Pooribai, (1883) ILR 7 Bom 304 and 
Goculdas Gulabdas Mfg. Co. v. James 
Scott, ((1892) ILR 16 Bom 202). This 
Bombay view is incorporated in R. 3 of 
O. 23 of the Civil P, C. Rule 3 provides 
as under: ; 


“3. Where it is proved to the satisfac- 
tion of the Court that a suit has been 
adjusted wholly or in part by any law- 
ful agreement or compromise, or where 
the defendant satisfies the plaintiff in 
respect of the whole or any part of the 
subject-matter of the suit, the Court shall 
order such agreement, compromise or 
satisfaction to be recorded and shall pass 
a decree in accordance therewith so far 
as it relates to the suit.” 


The rule does not confer any. discretion 
on the: Court and when it is established 
that a suit has been adjusted either 
wholly or in the part by a compromise, 
fit is the duty of the court to record it 
and pass a decree in accordance there- 
with save and except in the cases where 
such recording would result in substan~ 
tial failure of justice. The Andhra Pra~ 
desh High Court has also taken the same 
view and a Division Bench consisting of 
S. Obul Reddi and Venkatrama Sastry 
JJ. held in Andhra Mensorite Self-sup- 
porting Church Society v, Sundramma, 
AIR 1973 Andh Pra 19 that the consent 
under proviso to S. 47 of Arbitration 
Act means consent to the reference and 
also to the award and no further con- 
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sent to the terms of the award at the 
time of recording the compromise under 
O. 23, R. 3 is necessary. The - Division 
Bench, . speaking through Venkatrama J., 
observed in para. 8 as under: 


“Now the only question is whether th® 
consent to the award should be regarded 
as a’consent given to the compromise 
itself or whether there should ‘also be. 
a consent to its terms at the time when 
Court takes up for consideration the ap- 
plication under O, 23, R. 3, C.P.C. on 
this question. We are bound by the Full 
Bench decision of the Madras High 
Court in Abdul Rahman v. Muhammad 
Siddiq, AIR 1953 Mad 781 (FB) in which 
it was decided as follows: 


“We are accordingly of opinion that 
under the proviso to S. 47, an arbitration 
award obtained otherwise than in pro- 
ceedings taken in accordance’ with the 
Act cannot without more be recognised 
as a compromise or adjustment of the 
suit; that no decree can be passéd there- 
on. under the provisions. of O. 23, R. 3; 
and that the decision in Arumuga Muda- 
liar v. Balasubramania Mudaliar, AIR 
1945. Mad 294 should be overruled, But 
if after an award is made the parties 
thereto agree to accept it, that: will be 
a compromise and a decree passed there- 
on could be passed under O. 23, R. 3.” 


Mr. Shah for the respondents 1 (b) te 
1 (b) urged that there is also another 
hurdle in the way of the petitioner. Ac- 
cording to Mr. Shah the award in a 
pending suit without the intervention of 
the Court can be recorded as a compro- 
mise or adjustment of the suit under 
O. 23, R. 3 only if the agreement to refer 
to the Arbitration by the guardian on 
behalf of the minor sons is permitted by 
the Court under O; 32, R. 7. This view 
has found favour with the learned Dis- 


trict Judge. Order 32, R. 7 of the Civil 


P. C, provides as under: 


"7, (1) No next friend or guardian for 
the suit shall, without the leave of the 
Court, expressly recorded in the pro- 
ceedings, enter into any agreement or 
compromise on behalf of a minor. with 
reference to the suit in which he acts as 
next friend or guardian. 

(2) Any such agreement or compromise 
entered into without the leave of the 
Court so recorded shall ‘be voidable 
against all parties other than the minor.” 
This rule prohibits the next friend or 
guardian to compromise or adjust the 
suit without the permission of the Court, 
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The rule, ierdie.. prohibits the -guard- 
4an-ad-litem of the minor or the next 
friend of. minor to compromise or adjust 
the suit without the permission of thé 
Court. On the plain reading of the rule, 
it does not prohibit the natural guardian 
of minor to settle the dispute outside the 
Court by making a reference to Arbitra- 
tors or by compromising or adjusting the 
matter amicably between the parties, A 
similar view has been taken by Allaha- 
bad High Court in Lakshmi Narain v. 
Ram Babu, AIR 1953 All 9 In any case 
whether the compromise. or the adjust- 
ment ‘embodied in the award and con- 
sented to by the parties subsequently is 
in the interest of minor or not can cer- 
‘tainly be inquired by the Court while 
recording the compromise or adjustment. 
The learned District Judge was, there- 
fore, not justified in rejecting. the. com- 
promise or the adjustment of the suit 
as alleged without holding a formal in- 
quiry as to whether such a compromise 
or adjustment is in the interest of minors 
or not, because, it is under the agree- 
ment to refer the dispute to arbitration 
and an award passed in pursuance there- 
of which can be said to constitute com- 
promise or adjustment, It is the consent 
given to the award by the parties sub- 
sequent to the pronouncement of the 
rd that constitutes the compromise or 
adjustment and the Court is under an 
obligation whenever a compromise or ad- 
justment of a suit is pleaded to inquire 
into whether the compromise or adjust- 
ment is lawful or not; whether it is in 
the interest of minor, if it affects .the 
minors, and whether the compromise or 
_adjustment is lawful or not, and if the 
Court is satisfied about these three ingre- 
dients, the Court is under an obligation 
to refer it and to pass a decree accord- 
ingly. 


4. In Misrilal Jalamchand v, Sobha- 
chand Jalamchand, AIR 1956 Bom 569, it 
is held that the Court “has power under 
R. 3, where an agreement or compromise 
is denied, to decide whether as a fact, 
the alleged agreement — 
mise was made, and if it is satisfied that 
it was made, to record it, and the trial 
Court while recording the compromise 
has to record a finding on the question, 
whether there was or was not any law- 
ful agreement to compromise or adjust 
the suit. The same view has been taken 
fn Sourendra Nath Mitra v. Tarubala 
Dasi, AIR 1930 PC 158 where the Judi- 
cial Committee has held that the words 







Malek v. Amirkhan (Mehta J.) 


or compro< - 


[Prs. 3-6} ` Guj. 45 
of R. 3 do not in terms appear to confer 
a discretion. on the Court in recording a 
compromise and decree accord- 
ing- to it; ‘but without deciding whether 
discretion is inherent or not even if the 
discretion is inherent, where no injustice 
of any kind is established, and it is 
established that the suit had been adjust- 
ed either wholly or in part by a lawful 
compromise, it is the duty of the Court 
to record the agreement and pass a decree 
in accordance therewith. The Supreme 
Court has also in Munshi Ram v. Ban- 
wari Lal, ATR 1962 SC 903 held that m 
a reference without the intervention of 
the Court, the Court has no general 
jurisdiction over the subject-matter as 
in a reference in a pending suit and if 
the submission is superseded in the for- 
mer, there is nothing more the Court can 
do, but in the latter the Court must pro- 
ceed with the suit before it and give 
effect to the compromise in suit accore- 
ing to law. 


5. ‘In my opinion, therefore, both the 
Courts below have acted illegally in re- 
fusing to inquire into the validity of the 
compromise and dismissing the applica- 
tion of the plaintiff to pass a decree in 
accordance with the terms of the com- 


. promise as alleged either on the ground 


that the arbitration was illegal or on the 
‘ground that there was no consent to the 
award before the Court at the time when 
the Court was considering the compro- 
mise or for want of permission under 
O. 32, R. 7 of the Civil P. C. at the time 
of reference to arbitration, 


6. The result is that this revision ap- 
plication is allowed and. the orders of 
both the Courts below are set aside and 
the matter is remanded back to the trial 
court to inquire into the compromise or 
adjustment as alleged by the plaintiff 
‘and if the Court is satisfied about the 
legality of the compromise to record the 
same and to pass a decree in terms 
thereof. Rule is made absolute accord- 
mee with costs, 


Rule made absolutes 
Case remanded, 
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J. B. MEHTA, Ag. C. J. AND D. A, 
i DESAI, J, 

Isaqmabmad Habibiji, Appellant yv. The 
United India Fire and General Insurance 
Co. (Ltd.), Hyderabad {Andh. Pra.), Res- 
pondent, - 

Letters Patent Appeal No. 21 of 1977, 
D7- 18-3-1977." 

` Insurance ;Act (4 of 1938), Ss. 46, 2 (8) 
{b) — Insurance policy — Clause in po- 
icy providing particular forum — Juris- 
diction of competent Court not exclud- 
‘ed despite such clause — Provision not 
applicable to marine insurance policy, 
{Civil P. C (5 of 1908), S. 20). A. F. O. 
No. 214 of 1975, D/- 18-10-1976 (Guj) Re- 
' versed. d 

‘Except in case of marine insurance 
policy the policy underlying S. 46 is to 
confer the following two statutory rights 


ən a policy-holder notwithstanding any- — 


thing to the contrary contained in the 
policy or in any agreement relating 
thereto, {1} te receive payment in India 
of any sum secured thereby and {2} to 
sue for any relief in respect of the policy 
în any Court of competent jurisdiction 
in India. Consequently, a clause in a 
policy providing for choice of forum 
would be inoperative. Further, it is not 
correct to say that S. 46 applies only to 
foreign insurance cempanies, Section 2 
(9) (b) specifically covers any body cor- 
porate carrying on business of insuranc®, 
which is a body corporate incorporated 
under any law for the time being in force 


in India. A. F. O. Ne. 214 of 1975, D/- 
18-10-1976 (Guj), Reversed. Case law 
discussed. (Para 3) 


Cases Referred: Chronological Paras 
AIR 1975 Guj 72 4 
(4975) 16 Guj LR 34 4 
AIR 1971 SC 740 2, 4 
ATR 1963 SC 1044 4 


K. S. Nanavati, for Appellant; P. M. 
Raval, for Respondent, 

MEHTA, Ag. C. J.:— The City Civil 
Courts order returning the plaint 
for presenting to the proper Court hav- 
ing been confirmed in appeal by the 
learned single Judge, the plaintiff has 
come in this appeal. The plaintif was 
carrying on business in a shop in quès- 
tion at Ahmedabad. The plaintiff had 


LOR Ar See Ge SRE ET ee 

*(Against judgment of A. N. Surti, J. in 
A F. O No. 214 of 1975, D/- 18-10- 
1976.) } 
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taken out two policies at Exs. 34 and 38 
for Rs. 50,000 and Rs, 25,000 on Novem- 
ber 28, 1968 from this insurer the Co- 
operative General Insurance Company 
Limited, Hyderabad, whose head office 
was at Hyderabad. Now on nationalisa- 
tion of this insurance business under the 
Act of 1972, this company has been 4 
unit of United India Fire & General In- 
surance Company, which had its head 
office at Madras and the Branch Office is 
at Hyderabad. On Sept. 18, 1969, the 
plaintiff had goods worth Rs. 55,000 and 
furniture worth Rs, 10,000 in this shop 
when it was closed. On Sept. 19, 1969, 
due to fire the plaintiffs shop having 
been burnt, the plaintiff lodged a claim 
of. Rs. 65,000 with the original insurer on 
Sept. 30, 1969. The plaintiff's claim was 
rejected on Nov 22, 1969 on various 
grounds. The plaintiff gave a notice on 
May 9, 1970 and after the reply of the 
original insurer on May 28, 1970, this ~ 
claim in pauperism was instituted by the 
plaintiff in the Ahmedabad City Civil 
Court on June 29, 1970. The pauper ap- 
plication was granted on November 5, 
1971. In the suit a preliminary objection 
having been raised as to the jurisdiction 
because of clause 15 of the policy, the 
said objection was tried as a preliminary 
issue. Clause 15 runs as under:— 


“15. It is hereby declared and agreed 
that in case of any claim ing in res- 
pect of the property hereby insured tha 
same shall be settled and paid in Hyde- 
rabad (A. P). And the entire cause of 
action shall also be deemed to arise in 
Hyderabad (A. P.) and further that all 
legal proceedings in respect of any such 
claim shall be instituted in a- ent 
Court in the city of Hyderabad (A. ‘P,} 
only.” j - 


2. The trial Court came to the con= 
clusion that even though the cause of ac- 
tion had accrued at Ahmedabad, which 
was the competent Court because the 
policy was issued at. Ahmedabad, the 
subject-matter of the contract wae 
situated at Ahmedabad and the loss had 
also taken place at Ahmedabad, the Civil 
Court at Hyderabad would also have 
jurisdiction at the time of the commence- 
ment of the suit because. the original in- 
surer had at that time their principal 
office at Hyderabad. Therefore, both the 
Courts at Hyderabad and at Ahmedabad 
having jurisdiction to try the suit, in 
view of the choice of forum under CL 15 
of the two policies and the settled legal 
position laid down in Hakam Sing W 
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Gammon. (India) Ltd., AIR 1971 SC 740, 
the plaintiffs suit could not be enter- 
tained at Ahmedabad. Therefore, the 
aforesaid order of return of the plaint 
having been made by the trial Court and 
the same having ‘been confirmed in 
appeal, the plaintiff has filed this Letters 
Patent Appeal. 

3. Unfortunately, 
attention was not drawn to the relevant 
provision in S. 46 of the Insurance Act, 


1938. Even under the General Insurance | 


Business (Nationalisation) Act, 1972, un- 
der S. 35, it is in terms provided as 
under:— 

“35. Subject to such exceptions, re- 

strictions and limitations, if any, as the 
Central Government may, by notifica- 
tion, specify in this behalf, the Insurance 
Act shall apply to or in relation to the 
Corporation and every acquiring com- 
- pany as if the Corporation or the acquir- 
ing company, as the case may be, were 
an insurer carrying on general business 
within the meaning of that Act.” 
In the relevant notification which hes 
been issued under S. 35 of this General 
Insurance Business (Nationalisation) Act, 
1972, by the Central Government speci- 
fying the exceptions, restrictions and 
limitations on Dec. 29, 1972, while lay- 
ing down various sections of the Insur- 
ance Act, 1938, which are not applicable, 
this relevant provision in S. 46 is not 
excluded. Therefore, even after the na- 
tionalisation of this imsurance business, 
it is clear that S. 46 would govern the 
present question. 


Section 46 runs as under:— 


"46. The holder of a policy of insur- 
ance issued by an insurer in respect of 
insurance business transacted in India 
after the commencement of this Act shall 
have the right, notwithstanding anything 
to the contrary contained in the policy 
or in any agreement relating thereto, to 
receive payment in India of any sum se- 
cured thereby and to sue for any relief 
in respect of the policy in any Court of 
competent jurisdiction in India; and if 
the suit is brought in India any question 
of law arising in connection with any 
such policy shall be determined accord- 
ing to the law in force in Indias 


Provided that nothing in this section 
shall apply to.a policy of marine in- 
surance.” 
Therefore, except in case of marine in- 


surance policy, the policy underlying 
S. 46 is to confer these two statutory 


Issqmahmad v. U. IL F. & G. L Co, Hyderabad {Prs. 2-3} . 


both | the Courts’ 


rights notwithstanding anything to. 
contrary contained in the palicy or i 

any agreement relating thereto, (1) to re- 
ceive payment in India of any sum 
secured thereby and (2) to sue for any 
relief in respect of the policy in any 
Court of competent jurisdiction im India. 
These rights are available to every 
holder of the policy of insurance issued 
by the insurer in respect of insurance 
businéss tranacted in India after the 
commencement of 1938 Insurance Act. 
The term ‘insurer’ as defmed im S. 2 (9) is 
a complete reply to the contention of Mr. 
Raval that S. 46 applies only to foreign, 
Insurance companies. It is only S. 2 (9) 
which contemplates any individual or un- 
incorporated body of individuals or body 
corporate meorporated under the law of 
any country other than India. While, se 
far as S. 2 (9} (b) is concerned, it spect- 

fically covers any bedy corporate carry-| 
ing on. business of insurance, which is a 
body corporate incorporated under any 
law for the time being in foree in India. 
The whole provision in S. 46 which con~ 
fers such valuable rights to the holder 
oi. the polcy of insurance which is issu- 








‘ed by any insurer falling within the de- 


fmition of S. 2 (9) will. have to be inter- 
preted in a manner which.advances the 
object of this benevolent provision and 
not in a manner so as to defeat the ob- 
ject underlymg this provision. The see- 
tion creates these statutory rights whieh 
ere to optrate notwithstanding anything 
to the contrary contained in the policy 
or in any agreement relating thereto, Se 
these statutory rights prevail and over- 
ride anything to the contrary laid dowm 
m the contract of insurance or the policy 
of insurance. Therefore, full effect must 
be given to this statutery provision 
when it conferred these valuable rights 
to al! holders of insurance policies issum- 
ed by any imsurer falling within this 
wide definition in S. 2 (9p whether he is 
Indian insurer or foreigm insurance com- ` 
pany. The Legishature recognised justice 
by enacting that the claim of the holder 
shall be entertamed by any competent 
forum in India so that such just claim 
would not be defeated on any technical 
objection as to the forum in which the 
suit is to be brought om the ground that. 
the holder had made the choice of the 
forum in the contraet of insurance or 
policy of insurance. Similarly, the holder 
was entitled to receive payment in India 
of the sum secured by the policy of in- 
surance, even if the policy or contract 


provided the moneys being paid some- 
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where outside India. That right may have 
reference and applicability to foreign 
companies which provided for payments 
being made outside India. But that would 
be no reason to whittle down the width 
of the other right created by the Legis- 
lature in its wisdom. The right confer- 
_red on the holder is a right to bring a 


suit for. any relief in respect of the policy” 


in any Court of competent 
in India and, therefore, 


jurisdiction 
even though 


there may be arbitration clause, or even 


choice of forum to the contrary in the 
policy or the contract of insurance, the 
suit could not be refused to be entertain- 
ed by the competent Court on the ground 
of any such contractual stipulation. The 
width and amplitude of this provision 
makes it abundantly clear that it is not 
only applicable to foreign companies but 
also to insurance companies in India. In 
that view of the matter, such clauses of 
choice of. forum like the present clause 
in CL 15.could never operate in the face 
of this statutory provision which has ‘a 
non obstante clause to the = effect that 
notwithstanding anything to the contrary 
contained in the policy,:the holder of the 


‘policy will have a right to siie for any > 


relief in respect of the policy in any 
court of competent jurisdiction in. India. 
Once a finding is reached by both “the 
Courts that Ahmedabad Court was the 
competent Court, a suit could never be 
refused to be entertained on the ground 


. of contractual stipulation which is com- 


pletely overridden by this benevolent 
provision in S. 46. In that view of the 
matter, there is no substance in the pre- 


liminary objection. It does not lie in the - 


mouth of the insurance company to raise 
such pleas in the face of this categorical 
provision in S. 46. It was unfortunate 
that the policies having been issued in 
1968, the policies had not to conform 
. to. the standard form as per the amend- 
‘ ‘ments which have been made from June 
_. 1, 1969, where on pain of the licence be- 
ing withheld such provisions would 
never appear in the insurance policies. 
': However, even in old. insurance policies 
the legislature had met with this evil by 
remedying the mischief which would 
arise from such defence which would 
totally non-suit and make. it impossible 
for the policy-holder to-file such a suit 


‘ for such claims under the policy. 


4. The trial Court also should not 
have felt helpless even when such choice 
of forum had been made as per the 
settled legal position in various judg- 


A. L R.. 


ments of this Court. In Rai & Sons v. 
Trikamji Kanji, (1975) 16 Guj LR 31, the 
decision in Hakam Singh’s case (AIR 
1971 SC 740) was considered in, the iden- 
tical context of an agreement to select 
one of the two competent Courts under 
the Civil Procedure Code by an agree- 
ment of the parties because such agree- 
ment was not contrary to public policy 
and did not violate S. 28 of the Contract | 
Act. The settled legal position was also 
pointed out that the prima facie leaning 
of the Court was that the contract should 
be enforced and the parties -should 
be kept to their bargain. But subject to 
the prima facie leaning the discretion of 
the Court was to be guided by conside- 
rations of justice, the. balance. of conve- 
nience, the nature of the claim and the 
defence, the history of the case, the pro- 
per law which governed the contract, 
the connection of the dispute with the 
several countries and the facilities’ for 
obtaining even handed justice from -the 
foreign tribunal, which were all material 
and relevant considerations. Even when - 
the agreement sought to submit the dis- 
pute to foreign arbitration, the Court 
could refuse to grant the stay asked for. 


. Following that. decision of the Supreme 


Court in Michael v..Serajuddin, AIR 1963 
SC 1044, it was pointed out that as per 
the settled legal position, even under a 
contract if the parties selected one of 
the two competent forums, that did not 
amount to ouster of the jurisdiction of 
the ordinary Courts. Therefore, such a 
contractual stipulation, in favour of 
which the Court would have prima facie 
a great leaning for upholding the solem- 
nity of the contract so as to bind the 
parties to their own’ bargains, could never 
operate as an absolute bar to the juris- 


diction of the competent Court. There- 


fore, the competent Court would always 
have a discretion to resolve this ques- 
tion by taking into consideration this 
stipulation as only one of the factors, 
which would be given great weight as 
the parties had selected a particular 
forum, but ultimately the question would 
have to be decided not by treating the 
stipulation as if there was an absolute 
bar to. the existence of Jurisdiction but 
as one of the factors to be considered 
for exercise of the jurisdiction on sound 
Judicial principles. That is why in the 
facts of that case it was held that -the 
cause of action having arisen only in thé 
jurisdiction of the Court at Bhuj, where. 
all the material witnesses were available, 


it would be wholly unjust and inequit- 
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able to force that plaintiff contractor to 
file that suit in the Delhi Court where 
there was no cause of action, especially 
when the other defendants were also 
joined in that suit and further agree- 
ments were relied upon by way of a tri- 
partite arrangement for the plaintiffs 
dues claimed in the suit. The same view 
is reiterated in Snehalkumar Sarabhai v. 
E. T. Organisation, AIR 1975 Guj 72, by 
our learned brother M. -P. Thakker J. 
who has in terms held that while parties 
can lawfully enter into an agreement to 
restrict a’ dispute to a particular Court 
having jurisdiction, that stipulation 
though valid cannot take away the juris- 
diction of the Court which admittedly 
has jurisdiction. The ouster clause can 
operate as estoppel against the parties to 
the contract. It could: not tle the hands 
of the Court and denude it of the power 
to do justice. Ordinarily “Courts would 


respect the agreeent between the parties - 


which was born out of the meeting of 
their minds and out of considerations of 
convenience. But the 
- obliged to do so in every case. Therefore, 
when the plaintiff was obliged to go to 
Calcutta merely for the pleasure of res- 
pecting the stipulation embedded in the 
contract between the parties it was held 
that it would be denying justice to him. 
Court’s jurisdiction being not divested 
by any absolute bar such stipulation 
could be ignored by the excluded Court 
which otherwise possessed jurisdiction if 
it was considered to be oppressive having 
regard to the surrounding circumstances 
including the stakes 
various factors mentioned therein. In the 
present case the injustice sought to be 
penetrated to this unfortunate victim 
who was insured was so apparent, if he 
was to be driven to fle his suit in the 
Hyderabad Court where-the Head Office 
of the original insurer was situated. The 
€ntire cause of action had arisen at Ah- 
medabad. The shop which was burnt: was 
situated at Ahmedabad and the fire had 
also taken place at Ahmedabad and all 
witnesses would be from Ahmedabad. 
The policy of insurance was also taken 
at Ahmedabad. Therefore, except for the 
fact that the defendant-original insurer 
had its head office at Hyderabad, which 
position had also now changed after na- 
tionalisation, there was no part of the 
cause of action as such which had arisen 
at Hyderabad. It would be grossly unjust 
to drive the plaintiff merely .on the 
score of the choice of forum to. file a suit 
at Hyderabad 4s it would be precipitat- 


" Nathu v. State 


Courts were not >- 


involved and .the 


r 
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- ing injustice to him and the insurance 


company would be able to succeed on 
such a dishonest technical ground. There- 
fore, the discretion as per the settled 
legal position should have-been exercis- 
ed even if the question had to be exa- 
mined from the aspect of choice o 
forum. Fortunately S. 46 is the legisla- 
tive decision itself which was applicable 
in the present case where the legislature 
itself has conferred a right on the policy 
holder to sue the insurer in any compe- 
tent forum in India. In that view of the 
matter this appeal must be allowed by 
setting aside the decision of the learned 
Single Judge as well as the order of the 
trial Court and the matter shall now go 
back to the trial Court for expeditious 
disposal within a period of one- month 
from the receipt of the record as the 
matter has been sufficiently delayed all 
this time. The insurer shall pay all the 
costs of the plaintiff all throughout upto 
the hearing of this appeal. The appeal is 
accordingly disposed of. 

i l Appeal allowed, 
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Nathu Manchhu, Appellant -v. Tha 
State of Gujarat, Respondent. 

Criminal Appeal’ No. 583 of 1976, Bjs 
T5-4-1977.f . 

Criminal P. C. (2 of 1974), S. 162 — 
Statement recorded by police during ` in- 
vestigation — Reading over . to witness 
before he enters witness box — His evi- 
dence whether inadmissible and/or affects 
Its probative value — Whether contra-. 
vention of S. 162 (1) — Cr. A. No..543 of ` 
1962, D/- 22-11-1963 (Guj), Overruled: - 


Observation of Vyas, J. in Cr. A. No. 460 ©. 


of 1953, D/- 29-9-1953 (Bom), 
from. ae 

The evidence of a witness whose state- 
ment recorded in the course of investi- 
gation under Chap. XII of the Cr, P. C. 
if read over to him before the witness 
tee pestle a Sopra 


‘*(Only portions approved for- re- 
porting are reported herb). 


t(Against judgment and order passed by 
A. T. Purohit, S. J., Bulsar at Navsari, 
S. C. No. 4 of 1976). a ae 


AV/AV/A26/78/DVT 


Dissented 


2 - ment made during investigation 
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steps into witness box does not. become 
inadmissible; its probative value has ta 
be judged in the circumstances of each 
ease. No hard and fast rule can be laid 
down that in-all such cases the evidence 
of such witness will be of no. value what- 
soever. Reading over of the police state- 
ment to the witness before he enters the 
box does not amount to contravention of 
the prohibition contained in S. 162 (1). 
But the. fact of reading over of. the 
statement may affect the probative value 
of.the evidence of the witness. Nor does 
it amount to use of such statement con- 
trary to S. 162 (1). Cr. A. No. 543 of 1962, 
D/- 22-11-1963 (Guj), Overruled; Obser- 
vation of Vyas J. in Cr. A. No. 460. of 
1953, D/- 28-9-1953 (Bom), Dissented 
from; 1968 Cri LJ 54 (Guj), Approved; 
48 Cri LJ 679 (PC). Distinguished. ` 
i (Para 27) 
The user contemplated by the words 
“used for any purpose at any 
‘inquiry or trial” is actual user in the 
proceedings in the Court and not user 
de hors the Court proceedings. When 
the statement made during investigation 
is used by a witness before entering the 
witness box, it cannot be said that the 
Statement is used at an enquiry or trial 
as understood in the sense of actual use 
in the proceeding before the Court. 
(Paras 10, 19) 


Mere reading over of the police state- 
ment to the witness before he enters the 
box does not amount to contravention 
of the bar so as: to render the evidence 
of a truthful and honest witness inadmis- 
sible, If the section is interpreted other- 
wise it will give a- formidable weapon 
` to the defence lawyer in handling a wit- 
ness won over. Secondly, the. Legisla- 
ture could have never contemplated that 
the Courts should enter into subsidiary 
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inquiry on collateral facts as to whe-. 


ther a. witness had referred to his state- 
before 
TER the witness box. 
(Paras 14, 17, 17-A) 
“It is true that the practice of reading 
‘ over police statements to.witnesses be- 
fore they enter the box is not healthy 
practice. In cases where. such practice 
is resorted to, the Magistrates and Judges 
should carefully consider the evidence 
given by the witness and decide upon 
` the probative value of such evidence in 
view of the facts and cireumstances of 
‘each case, . (Para 26) 


rece AIR Comm, Cr. P. C: (1974) Tth 


| Edn., S. 162, N. 11, 12, 18. 


(FB) (D. P. Desai 4.) 
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B. J. Shethna, for Appellant; G. N. 
Desai, Public Prosecutor with Messrs. 
G. T. Nanavati and A. H. Thaker, Publie 
Prosecutor, for Respondent-State; Ð. C: 
Trivedi, Maganbhai Desai and K. J} 
Shetbhna, Intervening Advocates. 

D. P. DESAI, J.:— The | following 
questions have been referred. to this 
Full Bench by the Division Bench :-— 

(1) Is the evidence of a witness whose 
statement recorded in the course of in- 
vestigation under Chapter XII of the Cri- 
minal P. C. if read over to him before 
the witness steps into witness box bpe- 
comes imadmissible or such as would be 
of no value whatsoever ? 
~ (2) Does such contravention of Sec- 
tion 162 (1) affect admisstbility or pro- 
bative value of the evidence of such a 
witness ? >- 

(3) Does reading over of such state- 
ment to a witness before he enters wit- 
ness box amount to use of such state- 
ment contrary to S. 162 (1)? 

These questions have arisen in the fol- 
lowing circumstances :— 

2. In sessions case No. 4 of 1976 from 
which this appeal arises two ` witnesses 
for the prosecution named Limji Ukad 
P. W. 10 Ex. 17 and Chhaganbhai Vishala- 
bhai, P. W. 11 Ex. 18 were called to 
prove an extra judicial confession alleged 
to have been made before them by the 
accused. In the course of cress-exami- 
netion Limji Ukad stated that in the 
morning of the day of his deposition his 
statement was read over to him by police; 
and the police told him to give evidence 
in accordance with his police statement. 
In the course of cross-examination, he 
denied the suggestion that he was falsely 
involving the accused: and added that 
he had stated what had happened: 

3. The other witness Chhaganbhatk 
Vishalabhai said in his cross-examina~ 
tion that police had read over to him im 
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that morning “this statement recorded by 
police, and police told him to give evi- 
dence according to what he knew. He 
asserted that police: had not told him ‘to 
Bive evidence according. to the ‘police 
statement, a 


4. In this appeal it was contended 
before the Division Bench on behalf of 
the accused-appellant that reading over 
of the police statements to the respec- 
tive witnesses amounted to use of police 
statements contrary to the provisions of 
S. 162 (1) of the Cr. P. C., 1973 (‘the 
Code’); and therefore, the entire evi- 
dence of these two witnesses was in- 
admissible. Reliance in this connection 
was placed on a decision of the Privy 
Council reported as Zahiruddin v. Em- 
peror, ATR 1947 PC 75: (48 Cri LJ 679) 
and the decision of a Division Bench of 
the Bombay High Court in State v. 
Maganbhai Zaverbhal, Criminal Appeal 
No, 460 of 1963 decided by Bavdeker 
and Vyas, JJ. on Sept. 29, 1953. It was 
pointed out that a similar statement was 
made by witness Bei Sabu in her cross- 
examination and her evidence was held 
inadmissible. It was also pointed out 
that in the context of a similer state- 
ment made by one witness Ladha Jivraj 
a Division Bench of this High Court con- 
sisting of Divan and J. B. Mehta, JJ. 
followed the eforesaid two decisions and 
held the evidence of Ladha Jivraj in- 
admissible. This decision was rendered 
in the case of Kathi Moti Lakha v. State 
of Gujarat, Criminal Appeal No. 543 of 
1962 decided on 21/22nd Nov. 1963. The 
Division Bench in the present appeal re- 
ferred to another decision of a Division 
Bench of this Court in Kanbi Vaghaji v. 
State, AIR 1968 Gui 11 : (1968 Cri LJ 
54); and it was of the view that there is 
An apparent conflict between the deci- 
sions of the two Division Benches of 
this Court. Therefore, it has made this 
freference. 


5. To my mind the questions referred 
are of general importance and need a 
final and authoritative answer based on 
the correct interpretation of the prohibi- 
tion ageinst use of police statements 
enacted in Section 162 (1) of the Code. If 
they are not answered finally there 
would be scope for uncertainty as to the 
correct legal position. Besides, in any 
case the decision of the. Division Bench 
of this Court in Kathi Moti Lakha’s case 
(Cri App. No. 543 of 1962, D/- 22-11- 
19683) (Gui) which held the- substantive 
‘evidence given by a witness wholly in- 
-admissible merely -because -the police 
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statement was read over to the witness 
and the was told to depose accordingly 
does, speaking -with respect, require re- 
consideration; and in this context the 
decision of ‘the Division Bench of the 
Bombay High Court in State v. Magan- 
bhaj (Cri. App. No. 460 of 1953, D/- 29-9- 
1953) (Bom) also, speaking with respect, 
requires reconsideration. In my view, 
the consequences of these two decisions 
in actual practice would be far-reaching 
in the administration of criminal justice 
in this State.. I am, therefore, of the 
opinion that the questions referred must 
be decided in the interests of administra- 
tion of justice, 

6. In order to facilitate the enquiry as 
to the correct interpretation of S. 162 (1), 
the following five illustrative cases will 
be useful :— ~ 

(1) In a case in which there is mere 


. reading over of the statement before 


Police to the witness before he enters 
the box without. giving him any instruc- 


.tion as to what he should depose. 


_ (2) In a ease falling under No. 1 above, 
the witness is told to give evidence as to 
what he had actually seen. 

(3) In a case falling under No. 1 above, 
the witness is instructed to give evidence 
accordingly. 

(4) In a case falling under No. 3 above, 
the witness tells the police offtter that 
he will not give evidence accordingly 
but give truthful evidence of what he 
had seen. 

(5) In a case falling under No.3 above, 
the witness agrees to give evidence ac- 
cordingly and tells in cross-examination 
that he has given evidence accordingly. 


Section 162 of the Code reads as under :— 


“182. (1) No statement made by any 
person to a police officer in the course of 
an investigation under this Chapter, | 
shall, if reduced to writing, be signed by- 


the person making it; nor shall any such ` 


statement or any record thereof, whe- 
ther in a police diary or otherwise, or ~ 
any part of such statement or record, be 
used for any purpose, save as hereinafter ` 
provided, at any inquiry or trial in 
respect of any offence under investigation © 
at the time when such statement was 
made: 

Provided that when any witness is 
called for the prosecution in such inquiry 
or trial whose statement has been re- . 
duced into writing as aforesaid, any part 
of his statement, if duly proved, may be 
used by the accused, and with the pet- 
mission of the Court, by the prosecution, 
to contradict such witness in the manner 


` - proviso and sub-s. 
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provided by S. 145 of the Indian Evi- 
dence Act, 1872; and when any part of 
such statement is so used, any part 
' thereof may also be used in the re-exa- 
mination of such witness, but for the 
purpose only of explaining any matter 
referred to in his cross-examination. 

(2) Nothing in this section shall be 
deemed to apply to any statement falling 
within the provisions of Cl. (1) of S. 32 
of the Indian Evidence Act, 1872, or to 
affect the provisions of 5. 27 ‘of that. Act. 

Explanation— An omission to state a 
fact or circumstance in the statement 
referred to in sub-s. (1) may amount to 
contradiction if the same appears to be 


significant and otherwise relevant having . 


regard to the context in which such 
omission occurs and whether any omis- 
sion amounts to a contradiction in ‘the 
particular context shall be ‘a question of 
fact,” ; 


7. As observed by the Supreme Court 
in Tahsildar Singh v. State of U. P., AIR 
1959 SC 1012 : (1959 Cri LJ 1231), the 
object of the main section is to impose a 
general bar against the use of statement 
made before police (vide para. 16 at 
p. 1022). The words “for any purpose” 


a would Suggest the width or amplitude of 


the bar; but these words have to bè read 
in the context they occur along with the 
; (2). The Supreme 
-Court in the aforesaid decision indicated 
the correct rule of interpretation: in 
para. 14 in the following terms :— 

“The proper course is to apply the 
broad general rule of construction, which 
is that a section or enactment must be 
construed as a whole, each portion, 
throwing light if need be on the rest. 

. The true principle undoubtedly is that 
the sound interpretation and meaning of 
the statute, on a view of the enacting 
_ Clause, saving clause and proviso taken 


- and construed -together is to prevail” 


= 8. There are two possible interpreta- 
tions which: call for consideration. And 
they are (1) in all such cases as contem- 
plated by the questions referred to the 
_ Full Bench (which according to me will 
. also include illustrative cases Nos. 1 to 5 
above) there is no use of the police state- 
ment as contemplated by S. 162 (1), and 


.. therefore, the substantive evidence given 


by a witness on oath before the Court 
does not become inadmissible. In these 
cases, it is only the probative value of 
such evidence which may ‘be affected de- 
: pending upon the facts and circumstances 
of each case; and (2) in -the aforesaid 
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cases the police statement has been used 
‘within the meaning of S. 162 (1) and, 
therefore, the substantive evidence of the 
witness becomes inadmissible. In the 
alternative, in any case, the substantive 
evidence becomes inadmissible, if not, in 


' cases Nos, 1 to 4 individually, in a case 


which falls under No. 5 read with Nos. 1! 
and 3. We have to find out which is the 
sound interpretation of S. 162 (1) applying 
the aforesaid test of construction. 

9.° Now, reading the provisions - of 
sub-s. (1) together with the proviso and 
sub-s. (2), the following picture emerges: 

(1) There is a general bar against the 
use of police statement for any purpose, 
not anywhere, but at an inquiry or trial 
in respect of any offence. under investi- 
gation at the time when such statement 
was made, ' 


(2) The proviso makes exception to the 


- bar against user in cases where the wit- 


ness is called for the prosecution and is- 
to be contradicted in accordance with 
the provisions of S. 145 of the Evidence 
Act, 1872. Here again, if the witness is 
not confronted with the police statement 
under S. 145 of the Evidencé Act, no 
portion of his police statement can be 
proved subsequently to show the con- 
tradiction, In fact, the statement cannot 
be proved independently to discredit the 
witness under S. 155 (3) of the Evidence 
Act. .Similarly, jt cannot be used to 
contradict a witness not called for the 
prosecution but for the defence or by 
the court (See Tahsildar Singh (supra)), 

(3) The statement can ‘be proved as a 
substantive piece of evidence in cases 
falling under Ss. 32 (1) and 27 of the. 
Evidence Act. 

10. Thus, in enacting the exceptions 
contained in the proviso and ‘sub-s. (2), 
the Legislature had the evidence Act in 
mind. Obviously, this would be so be- 
cause all enquiries and trials under the 
Code were and are governed by the 
Evidence Act.. Thus, in enacting the 
general bar against use of police state- 
ments the Legislature was enacting 
against use of the police statement at an 
inquiry or trial. governed by the provi- 


sions of the Evidence Act. The words 
“used for any purpose ....... ... at any 
inquiry or trial ... ... ... ” have to be con- 


strued in this context which emerges as 
a result of reading of the sections as a 
whole including the- proviso and sub- 
s. (2). What is the meaning of the words| 
“used at any enquiry or trial’? To me, 
it is evident that the user contemplated 
is actual user in the: proceedings in the 
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Court. It is in case. of such user that 
you can say that the police statement 
has been used at the enquiry or trial 

11. This user in court proceedings 
may take various forms resulting in an 
attempt— - - 

(1) to contradict a defence or court 
witness; ` i 


. (2) to corroborate the prosecution wit- | 


ness under S. 157 of the Evidence Act; 

(3) to impeach credit of the witness 
under S. 155 (3) of the Evidence Act; 

(4) to refresh memory of the witness 
under S. 159; ` 

(5) to prove an admission by the ac- 
cused of an incriminating fact (not 
amounting to confession) under S, 21 of 
the Evidence Act; 

(8) to explain away certain facts 
brought out in cross-examination of the 
witness; 


(7) to correlate sequence of «events 
which took place before, at the time of 
and after the incident; 


(8) to show to the court without con- 
fronting the witness that the witness has 
resiled from his police statement and 
was, therefore, won over by the defence; 

(9) to show that the explanation given 
by the accused at the time of the state- 
ment before police was quite different 
from the explanation given at the trial. 
It must be -borne in mind that S. 162 
refers to statement made by any person 
which would include the statement made 
by a person who subsequently becomes 
an accused or the statement by a person 
who is accused of the offence when the 
statement is recorded. 


12. Precisely, the words “for any 
purpose” have been used to cover also 
user for a purpose which is not contem- 
plated by the Evidence Act. But all the 
same the user contemplated by the Le- 
gislature is actual user in court proceed- 
fngs and not user de hors the court pro- 
ceedings, Everyday the court proceed- 
ings begin when the court starts hearing 
a case and end when the court stops the 
proceedings and adjourns them to the 
next day or some other day. It is this 
user which the court can itself see and 
prevent at the right moment which is 
contemplated by the general bar against 
user Contained. in S. 162 (1). If the 
court prevents the prohibited user at 
the right time, nobody can say that on 
account of an unsuccessful attempt at 
user of the statement in the court pro- 
ceedings- the substantive evidence given 


= by the- witness has become inadmissible. - 
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It is again not every isolated act of user 
in court .proceedings which makes the 
entire evidence of the witness inadmis- 
sible. Thus, if the police statement is 
brought on record to corroborate the 
testimony of the witness under S. 157 of 
the Evidence Act or to impeach bis credit 
under S. 155 of the said Act, the said 
statement can be excluded from evidence 
and not the entire substantive evidence 
of the witness. It is the effect of the 
user in the court proceedings contrary to 
the prohibition contained in S. 162 (1) 


which has to be considered. Thus, in 


‘Zahiruddin’s case (48 Cri LJ 679) (PC) 


before the Privy Council (supra), the 
frequent, material and substantive use 
of police statement made by the witness 
while giving evidence made it impossible 
to find out which part of the evidence 
the witness stated from his memory and 
on which part he refreshed his memory 
by the police statement in contravention 
of ‘the bar. The effect of this gross, and, 
m a way, unprecedented and unchecked 
user was to render the entire testimony 
of the witness inadmissible. It may not 
be out of place to state here that the 
user in Zahiruddin’s case was also actual ` 
user of the statement in the court pro- 
ceeding when the witness gave evidence. _ 


13. It is noteworthy that except the © 
decision of ‘the Division Bench of the 
Bombay High Court and this High Court 
Which have occasioned this reference, 
not a single case of user of police state- 
ment outside the court proceedings was 
cited at the Bar even though members 
of the Bar were permitted to intervene 
and some senior members did- intervene - 
and made their submissions, As against 


this, there are cases which dealt with 


user of police statement in the court pro- 
ceedings, The Privy Council decision 
aforesaid is one of them. Another case 
is Kali Ram v. State of Himachal Pra- 
desh, AIR 1973 SC 2773 wherein a letter 
written by a witness during investiga- 
tion containing an extra judicial confes- 
Sion by the accused’ was brought on re- 
cord as Ex. P-EEE. The Supreme Court 
held that the letter amdunted to a police 
statement and was inadmissible under 
S. 162. In Sat Paul v. Delhi Administra- 
tion, (1976) 1 SCC 727 : (1976 Cri LJ 
295), the High Court used the police . 
statements of two witnesses duly proved 
and brought on record under the proviso 
to S. 162, for the purpose of finding sup- 
port to the version given -by three other 
witnesses (see para. 11) The Supreme 


‘Court held such use was not permissible 
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under $. 162 of the Code (vide para. 55). 
This case illustrates that a statement 
brought on record in accordance with 
law was sought to be used for a purpose 
not contemplated by the Evidence Act 
and amply justifies the use of the words 
“for any purpose” in the prohibition 
clause. The purpose may be any pur- 
pose but the user for that purpose must 
be actual user in the court proceedings. 


14, Let us now consider the second 
interpretation. In the first place it must 
be remembered that S. 162 deals with 
use of police statement and not admissibi- 
lity of substantive evidence given by the 
witness. In a given case like the one 
before the Privy Council, the effect of 
contravention of the bar created by 
S. 162 (1) may result in rendering the 
entire oral testimony by a witness in- 
admissible. Really the case before the 
Privy Council was a gross case, in which 
there was flagrant violation of the ‘bar 
enacted by S. 162 (1) in a court proceed- 
ing in the very presence of the Magis- 
trate. The Privy Council while dealing 
with reason given by the High Court in 
accepting Roy’s evidence also said :— 

“It is impossible to say what Mr. Roy's 
evidence would have been if he had not 
used the statement to aid his memory 
ese see eee (Dara. 10), 

In that case, the effect of the contraven- 
tion of S. 162 (1) was judged. It is 
therefore clear that in illustrative cases 
Nos. 1 and 2 you cannot discard the sub- 
stantive evidence given by the witness 
at the trial out of hand on the 
plea that the evidence was inadmis- 
sible by the use of the police statement. 
The same reason would apply to case 
No. 4. Jf this reasoning is correct, one 
Conclusion is clear. Mere reading over 
of the police statement to the witness 
before he enters the box does not amount 
to contravention of the bar so as to ren- 
der the evidence of a truthful and honest 
witness inadmissible. In the third in- 
stance, the witness though instructed to 
five evidence accordingly may not in 
point of fact have given evidence ac- 
cordingly. He may have given different 
details in respect of some of the mat- 
fers relating to the incident. Unless, 
therefore, the Judge, in order to decide 
upon the admissibility of the evidence 
of the witness, sets himself to the task 
of comparing the evidence of the wit- 
‘jness with his police statement nothing 
can be done. And to compare the police 
statement with the evidencé in order to 


find out whether the witness had given 
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evidence accordingly in itself amounts 

user of the police statement in the court 
proceedings contrary to the bar. It is 
futile tomakeafurther enquiry in cases 
Nos. 1 to 4 to find out whether the wit- 
ness has given evidence according to the 
police statement in order to decide whe- 
ther his evidence is admissible. I should, 
therefore, find no difficulty in holding 
that in. none of cases Nos. 1 to 4, ques- 
tion of inadmissibility of the substantive 
evidence of the witness arises. The ques- 
tion no doubt will arise ag to the pro- 
bative value to be attached, to the evi- 
dence of such witness. Let us now turn 
to case No. 5 and find out whether the 





contained in S. 162 (1). 


15. In case No. 5, all that the evi- 
dence would show is that the witness 
had agreed to give evidence accordingly 
and tells the court that he has given evi- 
dence accordingly. By this statement 
before the court no part of police state- 
ment is brought on the record of the 
case; nor has the witness while in the 
box refreshed his memory under S. 159 
of the Evidence Act. It is only the 
cryptic word “accordingly” selected care- 
fully by an intelligent cross examiner 
which creates an impression that the 
witness has merely reproduced the state- 
ment before police. The Judge in an at- 
tempt to hold the evidence of the wit- 
ness inadmissible takes the further (and 
in my view unjustified) step of inferr- 
ing that by a process of quick memori- 
sation the witness has been able to re- 
produce before the court his statement 
before police. In the Bombay decision 
of the Division Bench, Vyas, J. consi- 
dered memorisation of a very short 
statement read over to the witness just 
before he entered the box probable. It 
is not my intent to contradict this pro- 
bability. But I am reminded of the 
words of Ray, C. J. (as he then was) in 
the well-known Habeas Corpus case ut- 
fered in another context: 


“Extreme examples tend only iò ob- 
fuscate reason and reality” A. D. M. 
Jabalpur v. Shivkant Shukla (1976) 2 
S5. C. C. 521 at p. 572 para 36 : (1976 
Cri LJ 945). 

In fact by resorting to this very 
process of extreme example in order 
to refute the aforesaid statement of 
Vyas, J. one may conceive of a case 
when a witness is indifferent when his 
police statement is being read over to 


f 
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him, No cue een a ened Dy re- 
sorting to such extreme examples, 


16. Now, in considering case No. 5, let 
us have before usasection of witnesses 


who are not uncommon in criminal trials. 


They are backward, ignorant, unwary 
witnesses, not accustomed to understand 
the import of carefully selected words 
in cross-examination but still are truth- 
ful and honest witnesses. They may 
hail from far off villages or forest areas. 
These truthful and honest witnesses na- 
turally have given truthful account of 
what they had seen in their statements 
before police. Before they enter the box 
their police statements are read over to 
them and they are told to give evidence 
accordingly. Having found that the po- 
lice statement contains the truthful ac- 
count of what they had seen, they agree 
to give evidence accordingly. These 
witnesses when asked whether their po- 
lice statements were read over to them 
and they were asked to give evidence 
accordingly would naturally reply in the 
_affirmative. Then they would be asked 
whether they agreed to give evidence 
accordingly and they would say ‘yes’. 
Then follows the damaging question: 

“Have you given evidence according- 
ly?” 


. Do we expect the witness to be alert at. 


that stage, discern the trap. laid in this 
seemingly simple question and give a re- 
ply "I have not given evidence ac- 
cordingly if you mean thereby that I re- 
produced the police statement but I 
have given evidence of what I had seen 
personally.” 
laid by this seemingly simple question 
the witness replies to the question in 
the affirmative, do we hold thereby that 
the witness has merely reproduced the 
police statement and has no. personal 
knowledge about the incident. It is said 
that an attempt by the Public Prosecu- 
tor to ascertain from the witness in re- 
‘examination whether he gave evidence 
from his personal knowledge would 
solve the deadlock created in the cross- 
examination. I do not know how. On 
the record, the cross-examination and 
re-examination both stand and the Judge 
is called upon to decide the question of 
admissibility of the evidence of the wit- 
ness. It is not as if the re-examination 
alone is to be read for deciding the ques- 
tion of admissibility. I fail to see how 
can a Judge decide the question of ad- 
misstbility even after reading the evi- 
dence of.the witness ‘as a whole unless 
he takes the police statement In band 
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and sets himself to the task of compar- 
ing the evidence given by the witness in 
the box. with. the police statement. And 
is it not possible- that the evidence of a 
truthful and = honest witness who has 
given a truthful account of the incident 
in his police statement would accord 
with his police statement? : 


17. Let me point out empha conse~ 
quence of holding in case No. 5 that the 
evidence of the witness given on oath 
before the court is inadmissible. and 
wiped out from the record. This con- 
sequence is so damaging to the admin-. 
istration of criminal justice that it came 
to the forefront of my mind on the very 
day the matter began. It is not uncom- 
mon to find prosecution witnesses won 
over by the defence. These witnesses 
have seen the incident and have per- 
sonal knowledge about the same. They 
have- given a correct account of the same 
before police. Present practice is that 
these witnesses resile from their police 
statements. and give evidence contrary 
to the same in chief examination. The 
Public’ Prosecutor declares them hos-— 
tile and cross-examines them which is 
not necessarily limited, to contradicting: 
them with their police statement. In 
the course of cross-examination, the 


.Public Prosecutor with the permission _ 


of the court contradicts them by their 
police statement. The Public Prosecu- 


‘tor may succeed as a result of cross- 


examination to bring on record some 
material which he may ask the court to 
accept at the time of arguments. It is 


‘well settled that part of the testimony 


of a hostile witness can be accepted sub- 
fect to certain safeguards (vide Sat Paul 
v. Delhi Administration (1976) 1 SCC 
727 : (1976 Cri LJ 295). A good defence 
lawyer would get a very formidable 
weapon in his armoury now when he 
has to handle a witness won over by 
the defence. The witness need not re- 
sile from his police statement. In chief 
examination, he would give evidence of 
what he had seen. The Public Prose- 
cutor having questioned the witness to 
the end of the story will hand him over 
to the defence for cross-examination in 
the belief that the witness has support- 
ed the prosecution. And the able de- 
fence lawyer will put to him the follow- 
ing four questions in cross-examina- 
tion :-— 

(1) Was your polite statement read 


over to you. today before you entered 
the box? : 


structive 
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(2) Were you told to give evidence ac- 
cordingly ? 
(3) Did you agree to give evidence ac- 


~ cordingly? 


(4) Have’ you given ‘evidence ac- 
cordingly? : 
The witness who has been won over 
will answer all-these question in the af- 
firmative. What can the prosecutor do 
in re-examination in such a situation? 
When the evidence of the witness is 
over, the defence lawyer will get up and 
seek the ruling from the court that the 
whole evidence of the witness is inad- 
‘missible because his police statement has 
been used at the trial for .a prohibited 
purpose. The witness would be spared 
the odium of cross-examination by the 
. Public Prosecutor and contradiction by 
his police statement. His conscience is 
satisfied that he has not given false ac- 
count of the version. The purpose of 
the defence is also served. It is only 
the administration of criminal justice 
which suffers and may conceivably be 
ever ridiculed on the basis that even 


though evidence was given on oath about. 


the occurrence, still by some principle 
of law unknown to the untrained mind 
- of a layman that evidence was not acted 
upon by the court. This damaging con- 
sequence justifies, in my opinion, a con- 
and purposeful approach in 
the interpretation of S. 162 of the Code. 


The approach which safeguards the` in-. 


terests of the accused and at the same 
' time prevents shutting out of substantive 
' evidence of prosecution witnesses would 


lead to the sound interpretation of the. 


provision of the statute under considera- 
tion. By the interpretation pointed out 
earlier, the interests of the accused are 
not jeopardised: because in illustrative 
cases‘ Nos: 1 to 5 the question of proba- 
tive value to be attached to the evidence 
of such a witness will remain open for 
examination by the court. In the facts 


and circumstances of a given case the 


court may hold that the probative value 
of the evidence of such a witness is nil. 

In another case, the court may think fit 
to act upon, such evidence. Thus, by 
holding on the aforesaid interpretation 
“that the evidence of such a witness is 
admissible, the interest of the accused is 
not seriously jeopardised, Whereas, on 
- the other interpretation, the evidence of 
: the witness is discarded in limine from 


| consideration on the ground that it is in- 


admissible. The court refuses to apply 
its mind to such evidence though it is 
given by a competent witness on oath and 
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was open to being tested by cross-exami- 
nation. To extend the ratio of the decision 
of the Privy Council to use of. police 
statements de hors the court proceed- 
ings when the court has not assembled 
and the witness is not in the box, on the 
supposition that thereby the interests of 
the accused are further protected, will 
not only be unreal and unjustified by 
the language of S. 162 (1) but will lead 
to shutting out of the evidence of a 
truthful and honest witness and result 
in consequences damaging to the admin- 
istration of -criminal justice as pointed out 
above. Today, administration of crimi- 
nal justice also occupies a prime place 
in the social order of our welfare state. 
Our State is not merely a police State 
now, concerned mainly ‘with the func-. 
tion of preserving law and order in the . 
society. Legislation is resorted to as 
part of welfare activity of the State to 
check economic offences, offences against 
public health, hygiene and morals. And 
all these offences are ordinarily tried 
under the procedure laid down under 
the Code and recording of evidence is 
governed by the provisions of the Indian 
Evidence Act. Many of these offences 
(which are cognizable) are Investigated 
in accordance with the provisions of . 
Chapter XII of the Code, 
derations also fortify the aforesaid ap- 
proach, 


IT-A. The second interpretation which 
makes substantive evidence of witness 
inadmissible at the trial ig based on oc- 
currence of fact ‘or facts outside the 


- court room prior to the witness having 


entered the box. ‘These facts are objec- 
tive facts on the establishment of which, 
according to the second interpretation, 
the evidence given by the witness be- 
comes inadmissible. These objective facts 
are three; viz., (i) reading over of the 
police statement to the witness outside 
the court room before he enters the box; 
(ii) instructions given to the witness by. 
the police to give evidence according to 
the statement and (iii) agreement of the 
witness to do so. Now, in a given case, 
a witness may deny occurrence of all. 
the aforesaid 3 facts and the defence 
lawyer maintains that these three facts. 
have occurred and he has evidence to 
prove the same. Is the court in such 
situation to enter into a subsidiary in- 
quiry as to occurrence of these facts in 
order to hold that substantive evidence 
given by the witness. before court has 
become inadmissible. One may. try to` 
answer a question by saying. that the 
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evidence to: contradict the answers given 
by the witness in the course of cross- 
examination is not admissible. This ‘is 
no doubt normally so. But then here 
the evidence would tend to establish all 
these facts, which if established, would 
render the evidence inadmissible. There- 
fore, the purpose of giving evidence is 
not to contradict evidence, given by a 
witness, but to establish all these facts 
on the basis of which, on the strength of 
the second interpretation, the defence can 
say that there is contravention of the 
bar created by S. 162 (1) and therefore, 
the substantive evidence becomes inadmis- 
sible. To my mind the legislature could 
never have contemplated such a situa- 
tion leading to subsidiary inquiry on .col- 
lateral facts in the course of an inquiry 
or trial while enacting the ‘bar in- ques- 
tion. 


18. Reverting to the question which 
of the two interpretations mentioned 
earlier should be accepted, we must 
bear in mind the following basic fea- 
tures: 


(1) Statement (oral or reduced to writ- 
ing) made by a witness is a previous 
statement of the witness as known to 
the law of evidence contained in the 
Indian Evidence Act. 


(2) All. enquiries and trials under the 
Code are governed by the provisions of 
the Evidence Act which inter alia deal 
with admissibility and use of previous 
statement. The previous statement may 
be of a dead person, it may be of a per- 
son who is or subsequently becomes the 
accused or it may be of a witness. 

(3) Sections 21, 32, 145, .155,. 157, 159 
and 160 are some of the sections of the 
Evidence Act which deal with admissibi- 
lity and use of previous statements.. It 
may be stated that the previous state- 
ment of the accused which does not 
amount to a confession before police offi- 


cer and which is made prior to the in- 


vestigation can be proved as containing 
admission of an incriminating fact under 
S. 21 of the Evidence Act (See at p: 309, 
para. 23). Thus, S, 21 is invoked in cri- 
minal cases also in respect of previous 
statement made by the accused. _ 

(4) Out of the aforesaid group of sec- 
tions, Ss. 21, 32, 155 and 157 would make 
previous statements admissible in evi- 
dence in the absence of the bar created 
by S. 162 (1). Similarly, Ss. 145, 159 
and 160 contemplate actual use of the 
previous statement while the witness was 
in the box. 
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19. Now, .in the. absence of the bar 
created by S. 162 (1) of the Code, all 
these previous statements made during 
the course of an investigation under 
Chap, XII could either have been brought 


-on record under- Ss. 21, 155 and 157 of 


the Evidence Act or could have been 


- used while the .witness was in the box 


for the purpose mentioned in Ss. 145, 159 
and’ 160, Permitting such wide use of 
the’ previous statements recorded in the 
course of investigation under Chap. XII 
would have considerably affected ad- 
versely the interests of the accused. The 
Legislature thinking that such previous 
statements “were not made under cir- 
cumstances inspiring confidence” (to 
quote Suba Rao; J. from Tehsildar Singh’s 
case (1959 Cri LJ 1231) (SC) (supra) im- 
posed the ban on the use of these state- 
ments at the trial which but for the 
prohibition could have been used to the 
detriment of the accused at an enquiry 
or trial under the provisions of the Evi- 
dence Act. In making exceptions to the 
bar also the Legislature had in mind the 
provisions of Evidence Act only. The 
object of the Legislature was to see that 
the prohibited statements are not actually 
used in the proceedings before the court 
whether for the aforesaid purpose under 
the Evidence Act or for any other pur- 
poses some of which beve been illustrat- 
ed earlier. The object was not to shut 
out substantive evidence given by com- 
petent witness at the trial on the basis 
of user of the statements de hors the 
proceedings, before the witness entered 
the box. In my opinion, and speaking 
with great respect to the learned Judges 
who took a contrary view, it would be 
straining the language of S. 162 (1) to an 
unreasonable limit to shut out substan- 
tive evidence given by a witness on the 
basis of case No. 5 set out earlier. My 
reason for this view is that the statement 
is not used at an enquiry or trial as 
understood in the sense of actual use in 
the proceeding before the court. ` The 
attempt in case No. 5 is to tutor the wit- 
ness and that factor no doubt goés to the 
probative value of the evidence of the 
witness and not to admissibility of the 
substantive evidence given on oath be-i- 
fore the court. In a given case, the cre- 
dibility of the witness may be held 
wholly shaken keeping in mind facts of 
each case including the type of witness 
that the court has to deal with. In aj- 
given case, the court may in the circum- 


- stances of that case decline, to give im- 


portance to this attempt to tutor the 
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witness and act upon his evidence, But 
in no case, the substantive evidence given 
by the witness covered by cases Nos. 1 
to-5 can be beld inadmissible. That was 
not the object with which the Legisla- 
ture enacted the prohibition contained in 
S. 162 (i). 

20. In my opinion, therefore, the use 
prohibited is the use which could have 
been made of the previous statement in 
the proceeding before the court. Let us 
now see whether the decision of the 
Privy Council in Zahiruddin’s case (48 
Cri LJ 679) (PC) (supra) would run coun- 
ter to this interpretation. If it does, I 
am in duty bound to follow it and lay 
down thet the substantive evidence of 
the witness becomes inadmissible. © 


21. In Zahiruddin’s case (48 Cri LJ 
879) (PC), the question arose as regards 
the evidence of one Mr. Roy, a Magis- 
trate, whose services as a witness were 
obtained at a trap laid by the police and 
who had given a signed statement to the 
police during investigation. The trial 
Magistrate at the end of the evidence of 
Mr. Roy made the following note: 

“tHe refreshed his memory, from time 
to time, by consulting his written state- 
ment to the police during investigation”. 

One of the two contentions submitted 
to the Privy Council on behalf of the ap- 
pellant accused as contained in para. $ 
‘will bear repetition :— 

“And, alternatively, that Mr. Roy’s 
evidence was rendered inadmissible, for 
either of two reasons; first, because he 
had previously given a signed statement 
to the police, and second, because in 


giving this evidence he made use of the 
signed statement to prompt his memory”. 
(Emphasis supplied) 
The . Privy Council in terms stated in 
the beginning of para. 9 that the question 
“concerns the effect of S. 162 (1), Crimi- 
nal P. C.” The Priyy Council found no 
diffculty. in rejecting the first part of 
the contention based on the signed state- 
ment of Mr. Roy. On the second , ques- 
tion, the Privy Council took note of the 
fact that the note made by the Magis- 
trate disclosed that Mr. Roy “while 
giving his evidence made substantial and 
material use of the signed statement 
given by him to the police ... ... 
This was taken as a finding of fact. “it 
is in this context that the following ob- 
servations were made in para. 9:—: ` 
“The use by a witness while he % 


giving evidence of a statement made by 
him to the police raise different conside- 


Nathu v. State (FB) (D. P. Desai J} _ 


A.L R. 


rations, ‘The Categorical prohibition of 
such use would be merely disregarded if 
reliance were to be placed on the evi- 
dence of a witness who had made mate- 
rial use of the statement when he was 


Biving evidence at the trial When, 


therefore, the Magistrate or presiding 
Judge discovers that a witness has made 
material use of such a statement it is his 
duty under the section to disregard the 
evidence of that witness as inadmissible 
ene os» oe The Magistrate’s reason for 
doing so is too broadly stated, for it is 
not the mere fact that Mr Roy had . 
signed the statement but the fact that he 
had it before him and consulted it in the 
witness box that renders the evidence 
Incompetent” {Emphesis supplied), 

22. These observations do not run 
contrary to the above interpretation of 
S. 162 (1). On the contrary, speaking 
with respect, they are consistent -with 
the said interpretation. The police state- 


ment was used by Mr. Roy in the pro- 


ceeding before the court as if he was 
entitled to do so under Ss. 159 and 160 
of the Evidence Act. 

23. To my mind, the ratio laid down 
by the Privy Council cannot be extend- 
ed to cases covered by the questions re- 
ferred to this Full Bench. In this con- 
text, the following observations of the 
Supreme Court are quite apposite :— 

“A decision is only an authority for 
what it actually decides. What is of the 
essence in a decision is its ratio and not 
every -observation found therein nor 
what logically follows from the various 
observations made in’ it.” 

(vide State of Orissa v. Sudhansu Sekhar, 


ATR 1968 SC 647 at p. 651, para. 13). 


7A. We may now examine the deci« 
sion of the Division Bench of the Bom-« 
hay Figh Court in State v. Maganbhai 
Jhaverbhai, Criminal Appeal No. 460 of 
1953 decided by Vyas and Bavdekar, JJ, 
on Sept. 29, 1953. The learned Judges 
were considering the evidence of one Bai 
Sabu, daughter of Kashia Khalpa. Her 
evidence would have connected the ata. 
cused of that case with the offence. of 
murder under consideration. Her case 
was that while she was preparing loaves, 
the deceased all of a sudden hurriedly 
entered her house and ran into the back- 
yard in a bleeding condition. He was 
closely followed in to the backyard by the 
six accused who were armed. Thereupon, 
she was terrified and ran away from 
the house. It was found that her police 
statement was read out to her before her 
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evidence was recorded in’ the Commit- 
ting Magistrate's Court as well as Ses- 
sions, Court. Her statement was record- 
ed under S. 164 of the Code by a Magis- 
trate amd before that also her police 
statement was read out to her. The 
ease would fall under case No. 1 of the 
five illustrative cases set out earlier.” 
Vyas, J. was of the view that on account 
of reading out of her police statement at 
three stages her evidence was inadmis-~ 
sible in view of the decisions of the 
Privy Council in’ Zahiruddin’s case (48 
Cri LJ 679) €PC} (supra). In his opinion, 
the view expressed by the Privy Coun- 
cil was not to be confined “only to the 
physical use or tangible use of her police 
statement by à witness while giving evi- 
dence im Court.” The learned Judge 
went on to say:— o’ - 

“In other words, in order that the ob- 
servations of thefr Lordships made by 
them in the above mentioned case may 
be attracted, the polce statement of a 
witness need not necessarily be in his 
hands or before his eyes at the time of 
giving evidence in the court.” 
“Speaking for myself, I have no doubt 
that their Lordships’ observations would 
apply with equal force even if a witness 
made a mental use of his police state- 


ment, which was just previously read 
out to him, because by reason of such 
mental use, the witmess’s evidence was 
bound fo be moulded by or modelled on 
his, police statement.” The learned Judge 
them proceeded to give illustration of a 
case in which a witness is “almost made 
te commit to memory his police state- 
ment before stepping into the witness 
box to give evidence’: and reasoned on 
this: basis that the evidence of such a 
witness was bound to be almost a copy 
of his police statement. Speaking with 
great respect, this is an extreme example; 
and extreme examples do not become 
helpful in interpretation of statute. With 
regard to Sabu’s evidence. the learned 
Judge abserved that material parts of 
her poltee statement “must have almost 
come to be committed to -memory” and 
her evidence “must have been modelled 
on ‘her police statement’. In the end, 
the learned Judge said that reading over 
of the police stafement to witness before 
her stepping into the box amounts to use 
of the police statement at the trial. Of 
course, in the alternative, the learned 


Judge also said that the value of Sabu’s 


evidence ‘must suffer considerably. 
Bavdekar, J. refused to express any 
' opinion on “how far the evidence of a 


` 
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witness would become ' inadmissible- -on 
the ground that the witness’ police state- 
ment was used to refresh his memory”. 
He at the same time expressed concern 
on the practice of reading over police 
statement to the witness before he enters 
the box and said “it is doubtful how far 
the practice, which has been deprecated 
by this court so often, would stop unless 
this court were to hold categorically that 
the ‘evidence of a witness would be in- 
admissible in case his statement to the 
police was used to refresh his memory”. 
What is of utmost significance for our 
purpose is the learned Judge’s exposi- 
tion of the basis of the Privy Council’s 
decision in Zahiruddin’s case. The learn- 
ed Judge said :-—~ 

“But the fact remains that, in the case 
-which was before their Lordships of the 
Privy Council, the witness had used the 
statement to refresh his memory while 
he was under examination in the wit- 
hess box and it was obvious, therefore, 
that it could not be argued with any re- 
ason that the statement was not used at 
the trial I am inclined’to think that 
the decision of their Lordships of the 
Privy Council to exclude altogether from 
the evidence the deposition of a witness 
Biven by him in such circumstances was 


based not upon the view that the wit- 
hess's evidence amounted to a police 
statement, but upon the view that it was 
the policy of the Legislature to vent 
any use of the police statement of a wit- 


ness at the enquiry -or trial and if the 
— Sry or trial ana if the 


witness was allowed to use his police 
ot te a nt s 
statement to refresh his memory when 


he gave the evidence, it would be de- 


feating the statute to allow his evidence 
to come on record”. (Emphasis supplied), 
With respect, that is the correct exposi- . 
tion of the ratio of the Privy Council 
decision which was not based on any sup- 
posed identity between the police state- 
ment and the evidence given at the trial. 
I£ this is the correct ratio laid down 
with respect to actual use of the police 
statement while giving evidence, what 
logically follows from it cannot be con- 
sidered to be the ratio of the Privy 
Council’s decision. The said ratio does 
not apply to the questions referred to 
this Full Bench and those questions are. 
not concluded by the Privy Council deci- - 
sion. i 

25. We have already seen that in 
State v. Maganbhai (Cri. App. No. 480 of 
1953, D/- 29-9-1953) (Bom) (supra) it was 
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the opinion of Vyas, J. alone which laid 
down that the evidence of a witness to 
whom police statement was read over 
thrice at different times before she gave 
evidence. in the Sessions Court was in- 
admissible on the basis that the bar of 
S. 162 (1) was contravened. Bavdekar, J., 
in. terms. refrained from expressing de- 
finite opinion on this question. The Divi- 
sion Bench of this High Court consisting 
of Divan and J. B. Mehta; JJ. in Kathi 
Moti Lakha v. State of Gujarat, Criminal 
Appeal ‘No. 543 of 1962 decided on 21/22nd 
Nov. 1963 laid down a similar principle 
after referring to the decision of the 
Privy Council in Zahiruddin’s case (48 
Cri LJ 679) (PC) (supra) and Maganbhai’s 
case (supra). The Division Bench of this 
Court as appears from its judgment re~ 
produced the observations of Vyas, J. in 
Maganbhai’s case under the impression 
that that was the decision of the Divi- 
sion Bench. Speaking with great res- 
pect, I am of the opinion that the inter- 
pretation of S. 162 made by Vyas, J. and 
the Division Bench of this Court is not 


correct in view of the conclusion reached 


by me as to the interpretation and scope 
of the prohibition contained in S. 162-(1) 
in the context of the questions referred 
to the Full Bench. It is already shown 
earlier that the cases covered by the 
questions referred to this Full Bench are 
not governed by the dictum laid down 
by the Privy Council in Zahiruddin’s 
case (supra). - 

26. It must, however, be emphasised 
that the practice of reading over police 
Istatements to witnesses before they . enter 
the box is not healthy practice. In cases 
where such practice is resorted to, the 
{Magistrates and Judges should carefully 
consider the evidence given by the wit- 
ness and decide upon the probative value 
of such evidence in view of the facts and 
circumstances of each case. 

27. Answers to the questions referred 
to this Full Bench are as under: 

(1) The evidence of such witness does 
‘Inot become . inadmissible; its probative 
value has to be judged in the circum- 
stances of each case. 
irule can ‘be laid down ‘that in all such 
cases the evidence “of such witness will 
be of no value whatsoever. 

(2) Reading over of the police state- 


ment to the witness before he enters the 


box does not amount to contravention of 
_Ithe prohibition contained in S. 162 (1). 
{But the fact of reading over of the 
“-Istatement may affect the probative value 
of the evidence of the witness. 
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(3) Reading over of such a‘ statement 
to the witness before he enters the boxļį 
does not amount to use of such. state- 
ment contrary to S. 162 (1). -` 
The matter will now go back to the Divi- 
sion Bench. oe he 


. Before ‘parting, I must on behalf of 


“myself and my colleagues, put on record 


our gratitude to the learned members of 
the Bar for the assistance they willingly 
gave in tackling the problem posed before 


us. - 
P. D. DESAI, J.:— I agree. 
B. K. MEHTA, J.:— I agree. - E 
Reference answered accordingly, 
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M/s. Jay Bharat Industries, Rajkot, 
Appellant v. M/s. R. ` T. Engineering & 
Electronics Co., Junagadh, Respondent. 
First Appeal No. 443 of 1973, D/- 29-7- 
1977.** ; 
Trade and Merchandise Marks Act 
(43 of 1958), S. 77 — Infriigement of 
trade mark — Determination — Criteria. 
Essentially it is a question of fact 
whether the allegedly offending mark is 
such as would cause confusion or. decep- 
tion or not and the court has to call its 
legal and general acumen to bear on the 
question after circumspecting all the re- 
levant facts of the case. (Para 11) 
Where the diesel engines manufactured 
by the plaintiff and the defendant were 
useful to the agriculturists and the agri- 
culturists to whom the plaintiff and the 
defendant predominently catered were 
illiterate and as such unwary customers, 
the mark ‘Reec Master’ on the engines 
of the defendant must be deemed to have 
infringed the mark ‘Master’ on the en-_ 
gines of the plaintiff especially when 
there was visual resemblance between the 
engines manufactured by the plaintiff 
and the defendant. AIR 1970 SC 1649, 
Fot. | (Para 12) 
Anno: 3 AIR Manual, Trade and Mer- 
chandise Marks Act, S. 77, N. 1. 
Cases Referred: Chronological Paras 
AIR 1970 SC 1649 . ° 12 
V. B. Patel for S. M. Shah, for Appel- 
lant; H. M. Mehta, for Respondent... 


*Only portions approved for reporting 


-by High Court are reported here. 


**Against order of V. V. Bedarkar, Dist, 


_J. Rajkot in. Civil Suit No. 9 of 1969. 
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tE. The above - authorities, therefore, 
show that Essentially it is a question, of 
fact whether the allegedly. offending 
mark {is.such as would cause confusion or 
deception or not and the court has to 
call its legal and general acumen to bear 
on the question after circumspecting all 
the relevant facts of the case, 


Í i 

12. As said above, the defendant has 
chosen not to lead any evidence in this 
case. The plaintiff's partner Mohanlal 
Ex, 48 has shown that since 1959, they had 
started manufacturing diesel engines and 
spare parts with the trade mark “Mas- 
ter’, which had come to be registered in 
the year 1962. He also showed that -the 
gales of their machines were worth 12 to 
15 lac per year and that they had ex- 
pended considerably after advertising and 


marketing their goods. Then he made the . 


following further clear statements, which 
I would like to quote verbatim from 
para 2 of his deposition. 
= “Our engines are useful for agricultu- 
ral purposes of drawing water from the 
well. Our purchasers are agriculturists 
from villages. They are usually illiterate. 
They ask for our engines by the trade 
name ‘master’ ...... 

Then he stated as follows in para 4 of 
his deposition:— 

“Like the defendant other, mantrfactu- 
rers also started engines using the name 
“Master” along with some other word, 
hike “Road Master” “Kishan Master’ and 
others. I had also filed suits against them 
in this court being civil suits Nos. 4,5, 7 


8, 11, 13, 14 and 16 of 1969. Except the. 


present case all the cases are decided 
either by compromise or by judgment. 
All of them have stopped using the word 
“Master.’? Due to the use of the word 
“Master” by the . defendant and others 
our sales went down by 50% ......... ar 

Then in Para 6 he stated as follows: 


“Fjeld Master’ Trade mark is used by 

one manufacturer. It is Registered. We 
have started proceedings to get that trade 
mark cancelled, before the Trade Mark 
Registry at Bombay. They are pending. 
The defendant selis his engines through- 
out Saurashtra Including Rajkot.” - 
The plaintiffs two other witnesses Gir- 
dharlal and Omprakash also support the 
say of Mohanlal. Girdharlal, who is a 
dealer from the very Saurashtra Region, 
also stated as follows: im 

“The machines were purchased from us 

by agriculturistaa They were usually 
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illiterate. Those who wanted to purchase 
the machines of the plaintiff, they merely 
asked for ‘Master’ machines. I had the 
dealership for these engines for Gondal 
Area, All the engines including the 


“Master” engines are similar in shape 
haveing been manufactured on the type 
design of Lister Machine. .......:. If the 


agriculturist is given any other machine 
in place of “Master’ they would not be 
able to distinguish.” (The sentence is 
underlined by -me). 


Apart from the evidence of Mohanlal and 
this above mentioned witness Girdharlal, 
the fact of illiteracy of agriculturists can 
well be judicially noticed also. Erstwhile 
region of Saurashtra consisted of several 
petty States and it is a matter of com- 
mon knowledge that standard of literacy 
in that region was comparatively far low. 
It is in this context and also in the con- 
text of the say of Girdharlal that allj- 
diesel oil engines are otherwise identical 
in appearance, that we have to look to 
the probability of passing-off other en- 
gines including the defendant’s engines 
as the engines manufactured by the plain- 
tiff. The question that is capital before us 
is whether the mark ‘Master’ and ‘Reec 
Master’ are phonetically similar or not. 
As said above, visual resemblance is al- 
most unchallenged. Girdharlal has 
stated so and that statement is not con- 
troverted. As in the case of Ruston & 
Hornby Ltd. (AIR 1970 SC 18498) (supra); 
the suffix of the word ‘India’ to the word 
‘Ruston’: did not make any appreciable 
difference. to the eyes of an unwary 


‘customer. It was also a case of Diesel en- 


gines purchased by agriculturists and 


_others. In our case, we have got a cate-. 


gorical evidence that the engines manu- 
factured by the plaintiff and the defen- 
dant are useful to the agriculturists, who 
are proved to be illiterate. A villager, 
who goes to purchase an engine popular-|~ 
ly known as “Master” can very well bej. 
given an engine “Reec Master” and he 


‘would be all throughout under the im-~ 


pression that what he has purchased is 
the ‘Master’ engine which has earned a 
good name in the market. The only dis- 
tinguishing feature between the plain- 
tiffs mark and the defendants mark is 
‘Reec,’ which is prefixed to the main 
word ‘Master.’ By itself if would not 
make any appreciable difference fo the 


main word ‘Master’ to the eyes & ears of 
an unwary customer. Except to a very 
discerning eye and to discerning ears, 
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there would be absolutely no difference 


between, the two, l 
Appeal allowed. 
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S, OBUL REDDI, C. J. AND 
N. H. BHATT, J. 


Rameshchandra Bhikhabhai Patel, Ap- 
pellant v. Maneklal Maganlal Patel, and 
another, Respondents. 

Letters. Patent Appeal No. 178 of 1975, 
D/- 28-7-1977. ** 

Easements Act (5 of 1882), S. 13 — 
Easement of necessity — Right of way — 
Hasement of necessify if can survive after 
the alfernafive outiet is available. 


Easement of necessity would no longer 
be available when alternative way is 
available to the claimant of that right. 

(Para 11) 

In fhe instant case the co-owners of 
_ Survey No. 73-B had mutually divided 
the land making the Survey Nos. 73-B-l 
and 73-B-2 and thereafter the owner of 
Survey No. 73-B-2 had taken off his 
claim over Survey No. 73 A and so the 
owner claiming that right of easement 
was the plaintiff. the owner of Survey 
No. 73-B-I. RE the owner of Survey 
No. 73-B-2 had put up his construction 
in such a way as to make it impossible 
for the plaintiff to go aut of his property 
of Survey No. 73-B-1. 

The action on the part of a co-owner 
or any action on the part of the owners 
of a dominant heritage cannot work to. the 
detriment. of the owner of the servient 
. heritage. In other words it was not open 
te the plaintiff and R to so divide their 
properties that the burden on the ser- 
‘vient heritage of the defendants, which 
burden was contingent on the non-avail- 
ability of any alternate way for the do- 
minant owners could continue to hang on 
servient heritage even aftér the contin- 
gency ceased. Simply because the plain- 
tiff and R had taker into their heads to 
divide the property in such a way that 
for all time to come the servient heritage 
would continue to remain burdened, the 
defendants cannot be made to suffer. 

(Para 11) 

Anno.: 3 AIR Manual Easements Act, 

S. 13, N. 5. 


*Only portions approved for reporting 
by High Court are reported here. 





**Against judgment of M. C. Trivedi J.. 


in F. A. No. 749 of 1970, D/- 24-7-1975. 
AV/AV[A292/78/LGC 


R. B. Patel v. M. M. Patel (Bhatt J.) 


(Prs. 1-11] A. LR. 


N. R. Oza, for Appellant; J, G. Shah, 
for Respondents. 

N. H. BHATT, J.:— 1 to 10. xx xx 
‘11. The last question before us for de- 
termination is: is the plaintiffs case 
based on easement of necessity? We are 
endorsing the reasoning of the learned 
trial Judge about the existence of ease- 
ment of necessity that was there till year 
1946. The situation speaks for itself and 
the defendants were not well-advised in 
disowning all the facts. They had gone to 
the extent of speaking of a hedge divid~ 
ing survey No. 73-B and survey No. 73- 
B-1, existing at the’ site ill 1968 when 
the plaintiff, according to them, had re- 
moved the hedge highhandedly and had 
carried his building materials through 
survey No. 73-A which they said the 
plaintiff was permitted to carry. The 
learrned trial Judge rightly discountenan- 
ced all this story. We, therefore, do hold 
that till year 1946 or thereabout when 
southern road came to be laid by the 
Ahmedabad Municipality the owners of 
survey No. 73-B had right of way as an| 
easement of necessity and in exercise of 
that right they were entitled to 
through survey No. 73-A belonging to the 
defendants. However, the situation was 
changed when the road came to be laid. 
This fact is admitted that this road was 
so laid in the year 1946 or thereabout, 
that is before the structures had come 
to be put up by the above-mentioned 
Ranchhodbhai Patel the original plaintiff 
No. 2 who ultimately withdrew from the 
scene of the suit. The question is: can 
the easement of necessity survive after 
the alternate outlet is available? Even 
Mr. Oza, the learned advocate for the 
plaintiff agreed on principle that ease- 
ment of necessity would no longer be 
available when alternative way is avail- 
able to the claimant of that right. His 
submission, however, was that long be- 
fore the said southern municipal way. 
came to be carved out by the municipa- 
lity, the co-owners of survey No. 73-B 
had mutually divided the land making 
the survey No. 73-B-1 | and 73-B-2 and 
that in the year 1933 the owner of sur- 
vey No. 73-B-2 had taken off his claim 







_ over survey No. 73-A and. so the owner 


claiming that right of easement was the 
plaintiff, the owner of survey No. 73-B-1. 
It is an admitted fact that Ranchhodbhai 
Patel, the owner of survey No. 73-B-2 
had put up his construction in such a 
way as to make it impossible for the 
plaintiff to go out of his property of sur- 
vey No. 73-B-1. However, the action on 


* 
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the part of a co-owner or. any action on 
the part of the owners of a dominant heri- 
tage cannot work to the detriment of the 
owner of the servient heritage. In other 
words it was not open to the plaintiff and 
Ranchhodbhai Patel to so divide their pro- 
perties that the burden on the servient 
heritage of the defendants, which burden 
was contingent on the non-availability of 
any alternate way for the dominant 
owners could continue to hang on servi- 
ent heritage even after the contingency 
ceased. Simply because the plaintiff: and 
Ranchhodhbai had taken into their heads 
to divide the property in such a way that 
for all time to come the servient heritage 
would continue to remain burdened, the 
defendants cannot be made to suffer. In 
other words they could not for all time 
to come take away that contingency and 
convert the contingent right into an ab- 


solute right. Mr. Oza in this connection | 


submitted that it was an incident of a 
joint ownership that they would divide 
their heritage. This say cannot ordinarily 
be denied. However, the co-owners must 
remember that to their property which 
was joint erstwhile, a contingent right 
was annexed and which right would be 
ost on certain contingencies disappearing. 
They were expected, nay they were 


bourtd, to carry out their affairs includ- ` 


ing the act of partitioning their estate, in 
such a way that the contingent right of 
servient owner (viz. not to bear the bur- 
den of the dominant owner on the alter- 
native way being available for the erst- 
while joint property) would not be lost for 
ever. As a matter of fact on going 
through the relevant evidence and the 
judgments of both the courts we find 
thatthe year 1933 that has been referred 
to by the plaintiff and his supporter 
Ranchhodbhai does not appear to be the 
year in which the said partition had taken 
place The said two Survey Nos. Survey 
No. 73-B-1 and 73-B-2 came to be noted 
in the public register only in the year 
1968 when the controversy between the 
plaintiff on one hand and the defendants 
on the other hand had already started sim- 
mering. There Is nothing on record except 
the bare word of the plaintiff and Ran- 
chhodbhai Patel to show that such a 
partition had come to be effected in the 


year 1933. Mr. Oza, however, in this con- 


nection urged that the evidence of Ran- 
chhodbhai Patel is that in the year 1945 
when he had sought municipal permission 
for putting up the structures on his part 
viz. the southern part of the southern 


portion of survey No. 73, he had submit- 
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ted a plan wherein he had shown this 
land .as having fallen to his share and 
Mr. Oza also said that his chent had de- 
posed on oath that the alleged document 
of partition of 1933, copy of which has 
been before the Court and which is not 
admissible for want of registration, was 
annexed by him to his application. Mr. 
Oza urged that we should accept at least | 
this evidence which was not centroeverted 
on behalf of the defendants. Even if we 
accept this as true it would at the most 
show that in the year 1945 Ranchhodbhai 
Patel and the plaintiff had divided their 
property viz. survey No. 73-B, The exis- 
tence of that writing which has been 
said to have been produced before the 
Municipality in the year 1945 is on a sim- 
ple paper and such a writing could have 
been got up even then. At any rate we 
are not inclined to attach much impor- 
tance to the oral say of the plaintiff and 
Ranchhodbhai Patel that the partition 
came to be effected in the year 1933. The 
said: partition had come to be effected at 
least in the year 1945 and it -was so done, 
despite the knowledge that a road on the 
southern side was imminent if not al-. 
ready laid. Even if tt were not in con- 


, templation, as we have said above they 








could not have partitioned their property 
survey No. 73-B in such a manner as to 
subject survey No. 73-A under pe 
obligation to allow ingress and outgress 
to the owner of survey No. 73-B-1. This 
they could not obviously do and thereby 
deprive the owner of survey No. 73-A 
a possibility of avoiding the burden, whi 
as we have said, was a contingent burden. 
Appeal dismissed. 
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Balubhai Maganlai Ghaswala and 
others, Petitioners v. The State of Gu- 
jarat and others, Respondents, 

Special Civil Appin. No. 581 of 1977 
with Civil Appin. No. 2085 of 1977, D/- 
22-6-1977. - 

(A) Constitution of India Art. 226 — 
Co-operative Society — Order of Regis- 
trar constituting Board of Directors — 
Subsequent. replacement by fresh Order 
= Order challenged as being contrary ‘to 
e provisions of bye-law — Held that 

the petitioner who was the beneficiary 
of the earlier order could not challenge 
the subsequent order. 


KU/LU/£245/77/GDR 
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The High Court under Art. 226 should 
not exercise its discretionary, but very 
wide powers in favour of a party, which 
is unjustly enriched by resort to or on 
account of the very illegality or irregu- 
larity complained of o. (Para 16) 


Where by virtue of the powers confer- 


red on the Registrar of the Co-operative 
Societies, Gujarat State, he had passed 
various orders from time to timie making 
replacement in the constitution of the 
Board of Directors. . < 
Held that the petitioners who were 
made to bid adieu by the order impugned, 
could not be permitted to.turn round and 
‘challenge the order on the ground of 
legal technicality of the interpretation of 
the bye-law, (Para 11) 
It is the settled. principle of interpreta- 
tion that if a particular ` 
has ruled the field for a considerably 
long period and the said interpretation 
has been made by the concerned autho- 
rity and acquiesced in by others through 
a long span’ of period, the said interpre- 
tation is not to be disturbed unless 
there are compelling reasons to do so. 
l (Para 11) 
Anno: AIR Comm. Const. of India 2nd 
Edn. Art. 226 N. 24. 


(B) Constitution of India, Art. 226 0). 


Cls. (b) and (c) —- Bye laws of co-opera- 
tive society — Whether bye-laws envisa- 
ged under Cis. (b) and (c) 
The bye-laws. of co-operative societies, 
- governed by the Gujarat Co-operative 
Societies, Act, 1961, heave their origin in 
contract and therefore. they do not have 
‘the force of a statute and like Articles of 
. Association of a Company, they constitute 
a contract between the parties, Therefore, 
“such bye-laws of a co-operative society 
cannot be enforced by ‘a writ of the 
High Court under Art. 9296 or Art. 227 
of the Constitution. (1976) 17 Guj LR 
583 Followed, Unreported judgment’ in 
S-C. A. No. 1463 of 1978, D/- 3-9-1973 
(Guj) Distinguished. . (Para 13) 
. Anno. AIR Comm. Const. of India 2nd 
. Edn. ‘Art. 226 N. 26. o. 
. (C) īnterpretation of Statutes — Bye 
laws of Co-operative Society — Princi- 
ples of interpretation. l 
When a contract — the bye-law for this 
purpose is as good as a contract and no 
more — is interpreted by the party con- 
cerned for a pretty long time in a parti- 
' cular method, a court of law while sitting 
> to interpret- that contractual phrase 
_ should attach considerable weight to the 
l accepted interpretation of that contrac- 
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interpretation 
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tual phrase or clause and unless inevita- 
ble should not interfere with the esta- 
blished connotation of the éstablished 


phrase. . (Para 15) 
Cases Referred: Chronological | Paras 
(1976) 17 Guj LR 583 T 13 


(1973) Spl Civil Appl»; No. 1463 .of 1973 
D/- 3-9-1973 (Guj) . - i4. 
AIR 1970 SC 245: 1870 Lab IC 285 12 
‘D. D. Vyas, for Petitioners; J. R. Nana- 
vati with P. R. Jani (for Nos. 1 -and 2}, 
C. T. Daru for H. B. Shah -and H. L. 
Patel. (for No. 3) and C. T. Daru, for 
H.. L. Patel (for Nos. 4 to 15 and 19) for . 
Respondents. 
ORDER :— This petition under Art. 226 
of the Constitution of India, ordered .to ` 


be heard peremptorily, raises some im- . 
portant and interesting questions. The. 


factual background of this petition needs... - 
to be stated in a nutskell. 
2. The respondent No. 3 is Shree Bul- © 
sar Sahakari Khand Udyog Mandli Ltd., 
Bulsar, a co-operative society floated 
under the provisions of the Gujarat Co- 
operative Societies Act, with the objects 
to encourage proper development of agri- 
cultural industries amongst members on 
co-operative lines by introducing modern 
methods of agriculture and by promotion 
of principles of co-operative and joint 
farming methods, so as to secure “best 
advantages of modern large scale agricul- 
tural production to the owner or the 
tenant cultivators of land and to establish 
for that purpose ‘sugar manufacturing 
factory and to manage it. For achieving 
the aforesaid objects, the society was to 
raise share capital and deposits from 
members to raise funds by floating de- 
bentures under Government guarantee 
for investment in block assets and allied 
purposes and to do all other things inci- 
dental to the said main objects. - On its - 
being constituted, the society had: framed 
bye-laws which had came to be approved 
by the State Government. The field o 
operation of the society was fairly ex- 
tensive and its activities were spread over 
areas of various talukas in Bulsar Dis- 
trict as set out in schedule A to the bye- 
laws. The management of the society, 
as per the bye-laws was to be with. the 
Board of Directors, which consisted of. 
different categories of directors men- 
tioned. in bye-law No. 21 (1). However, in 
the initial stages, the Government ` had 
spared the amount running into lacs of 
rupees in order to make afoot the activi- 
ties of the society and bye-law No. 21 (2) 
made provision for the initial Board of 
Directors. The bye-law No. 21 (2) reads 
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as follows: a 
21 “(2) Notwithstanding anything con- 
tained in any of the bye-laws the first 
Board of Directors including the Chair- 
man and Vice-Chairman, shall be nomi- 
nated by the Registrar, C.S., G.S., Ahme- 
dabad with the consent of the State Gov- 
ernment which shall conform to the con- 
stitution as laid down in the bye-law 
No. 21 (1) and thereafter the registrar 
may extend the period of such nomina- 
ted Board from time to time as deemed 
fit. However, such extended period shall 
not exceed five years after the factory 
goes into production. Any interim va- 
cancy occurring in the nominated Board 
of Directors shall be filled by the Regis- 
trar. After the expiry of the period of 
- the nominated Board, the first Board of 
Directors shall be elected. Thereafter in 
subsequent years, four, .four “and three 
representatives of the Producer share 
holders from amongst those mentioned 
in bye-law No. 21 (1) (a) shall retire by 
rotation, but shall be eligible for re- 
election. Ordinary member shall be elect 
ed every year”. 


8 By virtue of the powers conferred 


on the Registrar of the Co-operative So- 


cieties, Gujarat State, he had passed 
~ various orders from time to time and all 
those orders are enumerated at the top 
of Annexure A to the petition. The first 
order had come to be passed on 1-12- 
1973 under which the first Board of 
Directors had come to be nominated. 
Thereafter another order had come ta 
be passed on 5-3-75 under which a new 
Board had come to be constituted and its 


period was kept up to the end of June. 


1975 or until further orders. Thereafter 
the third order had come to be passed on 
29-10-75 and it was’ the Board of Direc- 
tors appointed for the year 1975-76. Then 
- the order Annexure A came to be passed 
on 5-2-77. As per the said order, the 
members mentioned therein were appoin- 
ted for the period ending on 30-6- 
77 or till any other order came to 
_ be as passed by the Registrar. The peti- 
tioners Nos. 1, 2 and 3 were amongst 
those persons notified or -appointed for 
the purpose. The petitioner no. 1 was ap- 
pointed as the Chairman of the Board of 
Directors and the petitioner no. 2 was 
appointed as the Vice-Chairman. In fact, 
fin paragraph one of the petition itself, 


these three petitioners have made the- 


following averment . . 
“Petitioner No. 1 is the Chairman, peti- 
tioner No. 2 is the . Vice-Chairman and, 
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petitioner No. 3 is one of the Directors 
of the said society appointed by the State 
Government vide an order dated Febru- 
ary 5, 1977. Annexed hereto and marked 
Annexure A is a true copy of the said 
order”. e 

These words are lifted from the petition 
in order'to show that. these petitioners 
rested their claim to hold the office by 
virtue of the order Annexure A dated 
5-2-77, in pursuance of which the life of 
the earlier Board of Directors had come 
to be cut short by the Joint Registrar of 
Co-operative Societies and these peti- 
tioners along with other companions of 
theirs had come to. replace the Board in 
its entirety, though in fairness to the 
petitioner it should be stated that there 
was not the whole hog replacement of 
all the old members. 

4. The petitioners and their compa- 
nions by virtue of the order Annexure A 
had been holding the office of the ad- 
ministration of the society, but the Joint 
Registrar of Co-operative Societies came 
to pass on 3-5-77 the impugned order at 
Annexure Band appointed anew Board of 
Directors limiting its life up to the period 
of 30-6-77 or to the passing of any other 
order. All the three petitioners by the 
impugned order, Annexure B, are made 
to bid adieu and. that is why they chal- 
lenge the order, Annexure B, on the 
ground that it is violation of the express 
text of bye-law No. 21 (2) quoted above 
and that the said order had come to be 
passed by the Joint Registrar of Co- 
operative Societies, Gujarat State, 
Ahmedabad, at the behest of the Janata 
Party. Ministry, which wanted to accom- 
modate their favourites in place of the 
petitioners and others, who presumably . 

_do not owe allegiance to this new Gov- 
ernment installed for the State of Gujarat 
somewhere in the month of April 1977. 

5. The grounds of challenge to the 
order Annexure B could be crystallised 
under. the following heads: 

(1) The impugned order is contrary to 


. the provisions of the bye-law ‘No. 21 (2) 


quoted above and it tobs the petitioners 
of their valuable right to man 4nd manage 
the institution, namely, the respondent 
no. 3 co-operative society; 

(2) The said power is exercised by the 
Joint Registrar at the instance of the 
Government, that is actuated by political 
considerations and thus there is colour- — 
able exercise of the statutory or State’s 
powers by the Joint Registrar; - 

6. As against that, the order, Annexur 
B has been supported by the State and- 
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the Joint Registrar of Co-operative So- 
cieties and other officers on one hand 
and by the members of the newly con- 
stituted Board of Directors, that is, by 
the respondents Nos. 4 to 15. It is to be 
noted that the respondent no. 4 Dr. 
Keshubhai Ratanji Patel was a Minister 
in the Janta Front Ministry constituted 
in the year 1975 followed by the Presi- 
dent’s Rule for about six to eight months 
again followed by the rule of the Con- 
gress Ministry headed by Shri Madhav- 
sinh Solenki,. The said Keshubhai Patel 
was the Director and also the Chairman 
of the Board of Directors right from the 
first nomination till he came to be re- 
placed by the petitioner no. 1 as per the 
order Annexure A. By way of prelimi- 
nary objections, the respondents raised 
the following contentions :— 


(1) The petition is not maintainable in 
view of amended Article 226 of the Con- 
stitution, firstly- because there is no sub- 
stantial injustice or injury caused to the 
party, and secondly because this was a 
case of enforcement of a bye-law which 
was for all purposes analogous to, if not 
identical with, the articles of association 
of a company, floated or deemed to be 
floated under the provisions of the Com- 
panies Act; 

(2) The impugned order, Annexure B, 
is not a statutory order in exercise of the 
State’s power, but it is only an executive 
function and, therefore, it was at best a 
civil wrong for redressing which the 
High Court was not a proper forum; 


(3) The petitioners who had been rest- 
ing their claim for office vide order An- 
-nexure A were. not entitled to raise the 
question of the interpretation of bye-law 
No. 21 (2) because as per their own sub- 
mission, the Joint Registrar had got 
power to appoint initially a Board of 
Directors, which was to go on till the 
duly elected Board of Directors came 
into existence, subject of course to the 
Registrar’s power to fill in the vacan- 
cies. In other words, the objection is that 
the petitioners who have claimed the 
place in the picture by virtue of the 
order Annexure .A, which was fourth in 
the series of five orders passed by the 
respondent No. 3 (Registrar) so far could 
not now fall back on the alleged inter- 
pretation which was never sought for or 
objected to by them and which inter- 
pretation, if accepted, would knock the 
bottom from their feet. 


-% The preliminary objections raised 


— by the respondents deserve to be dealt 


A. ER. 
with initially. Before I proceed to do so, 
it is necessary to amplify the submission 
made by Mr. Vyas for the petitioners 
on the basis of the interpretation, of the 
bye-law No. 21(2), which is already quo- 
ted above. According to Mr. Vyas, the 
following propositions emerge from the 
overall view of the said bye-law —. 

(1) The first Board of Directors includ- 
ing the Chairman and the Vice-Chairman 
is to be nominated by the Registrar, sub- 
ject of course to conforming to the 
o~ laid down in the bye-law No. 21 

); 

(2) The Registrar is empowered to ex- 
tend such pertod of the nominated board 
from‘time to time till the deadline is.. 
reached and the deadline is feached when 
five years pass after the factory goes into 
production, but this extension is. meant 
only for the purpose of extending the . 
time of the very Board and this exten- 
gion of time does not envisage the re- 
placement of the old Board by a new 
one from time to time; 

(3) The Registrar is entitled to ffll in 
interim vacancies occurring in the first 
Board of Directors; 


8. As against that, it was contended 


on behalf of the respondents and parti- 


cularly the Joint Registrar, who has come 
to pass the impugned order at Annexure 
B, that the bye-law No. 21 (2) envisaged 
the nominated Board, its nomination be- 
ing made from time to time and that 
there was nothing in the bye-law no. 2I 
(2) to make us postulate that the 
first Board of Directors subject fo 
such casual vacancies that may occur 
itself must go on rolling till the 
duly elected Board of Directors had 
come to be appointed. If the interpeta-- 
tion placed by the petitioners is accepted, 
it would obviously result into setting at 
naught the Board of Directors appointed 
as per the- Annexure B. But it is to be 


recalled here specifically that the peti- 


tioners who have put forward Annexure 
A as the platform for them also would 
partially come to be affected because in 
that case, the vourt as a matter of 
necessary corollary would be re- - 
quired to examine not only the order 


at Annexure B, but also the order at 
Annexure A and the other previous 
orders. In other words, if we take the 
submissions of the petitioners to their 


logical limits, it would be required to b 

held that the Board appointed as per thej 
Government’s order dated 1-12-73 was 
the only validly constituted Board and 
subsequent replacements by fresh orders 
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as made from time to’ time were 
lal null, void and hence inoperative. 
|The question and the first question 
jthat was posed was whether the peti- 
\tioners, who were resting their claim to 
office as per Annexure A could be pèr- 
itted now -tọ fall back and take the 
jbenefit of interpretation sought for by 
alleged very wrong 
assumption of the peti- 
tioners is there. However, on behalf of 
the petitioners, it was very vehemently 
urged that though fresh orders had come 
to be passed on 5-3-75, 29-10-75 and 
§-2-77, there was practically no material 
change and, therefore, though technically 
it could be said that there were fresh 
orders of appointments, they were made 
for the continuation of the initial Board 
of Directors and, therefore, no serious 
exception could be taken to those orders, 
including the order Annexure A, and Mr. 
Vyas very emphatically submitted that 
the whole spirit and letters of bye-law 
No. 21 (2) came to be flagrantly violated 
for the first time by the impugned order, 
Annexure B. 

8. In order to give a clear picture as 
to who were the persons initially ap- 
pointed and who came to be continued 
or replaced from time to time 
under ali the five orders, a sort 
of a chart was given to me by 
the learned Counsel for the State 
and that has been accepted as the cor~ 
rect factual representation of the situa- 
tion. I got it annexed at the end of the 
petition and treated it as a part of the 







record with the consent of all the learn- 


ed counsel appearing in this case. Sum- 
mary of the said statement requires to 
be stated here in order to give justice to 
the latest submission of Mr. Vyas. 


10. As per the order dated 1-12-73, 
the respondent No. 4 was ‘appointed as 
the Director-cum-Chairman and the peti- 
tioner No. 1 was made the Vice-Chair- 
man. By the second order dated 5-3~75, 
all those persons were continued and 
there was no change whatsoever in the 
constitution of the Board of Directors, 
Then came the third order dated 29-10- 
75 under which one Firozsha Shroff came 
to be dropped and so was dropped the 
present petitioner No. 1. Instead one 
K. Firozsha Shroff had been appointed and 
in place of the present petitioner no. 1 
one Somabhai Kalabhai Patel was ap- 
pointed. In other words, there were two 
material changes, dropping the two per- 
sons, namely the petitioner No. 1 and 
ene Firozsha Shroff. The petitioner No. i 
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at that time did not choose to challenge 
the State’s interpretation. However Mr. 
Vyas urged that the petitioner No. 1 at 
that stage had no occasion to spring on 
his feet because he was there in the 
quota of the Government nominee. How- 
ever, the fact remains that a new order 


had come to be passed, disturbing the 


constitution of the initial Board of Direc- 
tors and also changing the Vice-Chair- 
man. It seems that none of the petitioners 
nor any share-holder took any exception 
to this exercise of the assumed power by 
the Joint Registrar. Then comes the order 
Annexure A dated 5-2-77 when the Con- 
gress Ministry was in power. There was 
considerable reshuffling at that time. 
The present respondent No. 4, who had 
his place retained on all the three earlier 
occasions came to lose the Directorship 
as well as his Chairmanship. The peti- 
tioner No. 2 Dahyabha’ Patel was exalt- 
ed to the position of the Vice-Chairman, 
which post he readily accepted and 
courted. Four other members of that ear- 
lier Board constituted as per the third 
order dated 29-10-75 were given a go-by 
and they are Chandrakant Shah, Kunverji 
D. Patel, Manabhai G. Patel and above- 
mentioned XK. Firozshah Shroff. Some 
four new faces also had made their ap- 
pearance on the scene and they are 
Somabhai Patel, Barjubhai Subhala, 
Dhamanbhai Panchabhai and Naranbhaf 
Patel, over and above the petitioner No. 
3 Govindjibhal Desai, who was also a 
new entrant as per the sald order. 
The petitioner No. 1, who was drop- 
ped at, the time of passing of the 
third order also made his re-appear- 
ance and came to be appointed as 
the Chairman of the Board of Directors. 
This would show that-when the order 
Annexure A came to be passed, there 
was a large scale amendment, if not the 
en bloc replacement. When this change 
as per Annexure A had come to be made, 
none of these petitioners had anything 
to say against the allegedly wrong inter- 
pretation of the bye-law No. 21 (2). Nay. 
by dint of the exercise of the power by 
the Joint Registrar as per the interpreta- 
tion of the said by-law, as he put it, the 
petitioner No. 2 came to be exalted to 
the position of the Vice-Chairman and 
the petitioner No. T got back not only. 
his directorship, but got the Chairman- 
ship also and the petitioner No. 3 came 
to occupy his chair for the First time as 
per Annexure A. Their legal and moral 
conscience at that time did not revolt 
because it was to their advantage. The 


68 Guj. [Prs, 10-11] 


alleged illegality came to their mind 
only when their own Chairs came to be 
shaken by the order, Annexure B, and 
this quake made them realise the wrong 
done by the Joint Registrar, may be at 
the behest of the State Government or 
may be as an inevitable outcome of the 
political reshuffling of the State. The 
question is: can the petitioners, who 
had all the while taken down this as- 
sumption of the power on the assumed 
interpretation of the bye-law No. 21 (2) 
and who had reaped the benefit of that 
interpretation placed on the bye-law 
No. 21 (2) be permitted now to challenge 
the very basis, the beneficial fruits of 
which had come to be enjoyed by them 
quietly and pleasantly when the order 
Annexure A had come to be passed? In 
other words, the moot question that faces 
us very cogently and clearly is: Can the 
petitioners be permitted now to turn 
round and challenge the order, Annexure 
EB, on the ground of legal technicality — 
may’ be the technicality of the interpreta- 
tion — and should the Court exercise its 
.|discretionary, but very wide powers in 
favour of a party, which is unjustly en- 
riched by resort to or on account of the 
very illegality or irregularity complained 
of? 


11. Mr. Vyas, however, urged that out 
of the three petitioners, the petitioner 
No. 2 Dahyabhai Patel was on the Board 
of Directors right from the start and he 
could not be said to have in any way 
taken benefit of the action of the respon- 
dent No. 3, the Joint Registrar. It cannot 
be gainsaid that said petitioner No. 2 was 
a director right from the start and Mr. 
Vyas contended that at any rate the peti- 
tioner No. 2, who was all the while 
allowed to retain his position as a Direc- 
tor had no grievance to make and no 
cause to raise his voice against these 
occasional orders passed by the Joint Re- 
gistrar, because his personal position re~ 
mained unaffected and unaltered. Partly 
Mr. Vyas is right, but partly he is equal- 
Ty not right also. If what the petitioner 
No. 2 along with othe: petitioners has 
been contending is true, he was not ex- 
pected. to usurp, to use the language of 
Mr. Vyas which is running as an under- 
current of his submission, the office of 


the Vice-Chairman, but he readily came 
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such alleged uncalled for tampering with 
the constitution of the first Board of 
Directors by the respondent No. 3. 
Aman,’ who takes such intermittent 
changes lightly, connives at them and 
ultimately shares the benefit, cannot be 
heard to complain against the’ alleged 
illegality or irregularity, particularly in 
the High Court that is called upon to 
exercise its wide but well-restrained 
powers under Article 226 of the Constitu- 
tion. There is another facet of this argu- 
ment also. I put a pertinent question to 
Mr. Vyas as to what would be the out- 
come of my expected annulment of the 
order, Annexure B? As I understood, it 
would be the continuance of the earlier 
Board constituted as per Annexure A, 
This is writ large'as the expectation of 
the petitioners. For this purpose, I have 
Quoted myself some portion from para- 
graph 1 of the petition and I reiterate 
that the petitioners have come forth to 


‘this court claiming certain positions of 


privilege by virtue of the order, Annex- 
ure A. By granting the prayers sought 
for In this petition, that is by annulling 
the order Annexure B, I indirectly and 
inevitably would be upholding the order 
at Annexure A, which on the showing of 
the petitioners themselves is a flagrant 
violation of the law, namely the bye-law 
to which the label of law has been anne- 
xed by the petitioners. The question that 
arises before me is whether I sitting as 
a High Court under Article 226 of the 
Constitution should encourage this sort 
of propensity. The obvious answer would 
be that the court should not encourage 
any such attempt. Mr. Vyas, however, in 
this connection implored me that if the 
court’s conscience so felt the court may 
set aside the order Annexure A also and 
retrace the steps and bring about the 
situation that was prevalent when the 
first Board of Directors had come to be 
constituted as per the order dated 1-12- 
1973. The question is whether I should 
do it after much water has flown beneath 
the bridge for as many as 3 1/2 years. If 
I do it, it will create a situation of con- 
fusion, if not of chaos I am going to 
show below that the interpretation that 
has been placed on the bye-law No. 21 
(2) by the Joint Registrar has ruled the 
field all these years without a murmur 
from any quarters. I am also going to 
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interpretation has ruled the field for a 
considerably long period and the said 
interpretation has been made by the con- 
cerned authority and acquiesced in by 
others through a long span of period, 
the said interpretation is not to be dis- 
turbed unless there’ are compelling rea- 
sons to do so. On that ground also I do 
not think that this is a case where the 
_ petitioners, who have benefited out of 
the Joint Registrar’s interpretation of the 
bye-law No. 21 (2) should be allowed to 
raise their murmur and protest against 
kt. On this preliminary ground, J feel that 
I should not entertain this petition at the 
behest of these petitioners, This prelimi- 
nary objection, therefore, by itself is 
sufficient to dispose of this petition, but 
as various questions: also had been can- 
vassed at considerable length, it is desir- 
able that I dealt with them cursorily, 
though not exhaustively. 


12. The next preliminary objection is 
whether Article 226 of the Constitution 
can be said to be attracted to the grie- 
vances of the petitioners before the court. 
This article came to be completely re- 
written by the Constitution (42nd 
Amendment) Act, 1976 and it is truism 
to say that this replacement was for the 
purpose of drastically curtailing the wide 
powers enjoyed by various High Courts 
by virtue of the earlier Article. This hbis- 
torical background is to be constantly 
kept in view while examining -the scope 
and ambit of the present Article 226. The 
question now is whether the case of the 
petitioners falls under any of the three 
clauses of Art. 226 (1). According to Mr. 
Vyas, the case of the petitioners falls 
under each one of the three categories. 


According to him, it is the right of all. 


citizens of India to form an association 
and to manage it. This fundamental right 
to manage the institution, assuming that 
it is there, is given over to the Registrar 
by the body of ‘shareholders, assumedly 
in the best interest of the management 
itself. Even if any such right was there, 
these petitioners who are admittedly the 
shareholders of the society had handed it 
over to the State, on a platter so to say, 
when the bye-laws had come to be fram- 
ed and after having voluntarily handed 
over the right to the State, they cannot 
be allowed to say that their fundamental 
right to manage the .institution has been 
taken away from them. Coming to the 
clauses (b) and (c), we find that either 
redress of an injury of substantial nature 
or redress of an injury by reason of any 
illegality. is the basis. I do not find that 
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the injury complained . of by the peti- 
tioners is of any substantial nature. As 
per the bye-law No. 21 (2), the share- 
holders had left the management to the 
Government to be həndled through its 
chosen representatives. Whether the 
Board of Directors is appointed for the en- 
tire period between the establishment of 
the society and the election of the Board 
of Directors or whether the Board of 
Directors is appointed from time to time is 
not going to make any material diffe- 
rence as far as the society and share-hol- 
ders are concerned. The injury complain- 
ed of is more notional and emotional than 
real if at all it can be designated as in- 
jury. [f it is permissible to, throw any 


` conjectures, I would say that the peti- 


ttoners Nos. 1 and 2 after having enjoyed 
the Chairmanship and Vice-Chairmanship 
are not ready to part with those positions. 
Moreover, it is a Question whether the 
bye-law of the co-operative society is the 
bye-law envisaged in clauses (b) and (c) 
of Article 226 (1) of the Constitution. 
The Supreme Court had an occasion to 
examine such bye-laws of a Co-operative 
society, in a different context of course. 
It is the case of Co-operative Central 
Bank Ltd. v. Additional Industrial Tribu- 
nal, Andhra Pradesh AIR 1970 SC 245. 
The handling of the industrial dispute 
regarding the conditions of service of the 
employees of a co-operative society by 


` the Industrial Tribuna? was sought to be 


thwarted by the stand that the Tribunal 
was thereby contravening the bye-laws 


‘of the co-operative society framed under 


statutory provisions which had the force 
of law. The argument came to be negati- 
ved very clearly by the Supreme Court 
in the following words:— (at p. 252 
Para 10) 


“The bye-laws of a co-operative society 
framed in pursuance of the provisions of 
the Act cannot be held to be law or to 
have the force of law. It has no doubt 
been held that, if a statute gives power 
to a Government or other authority te 
make rules, the rules so framed have the 
force of statute and are to be deemed te 
be incorporated as a part of the statute. 
That principle, however, does not apply 
to bye-laws of the nature that a co- 
operative society is empowered by the 
Act to make. The bye-laws that are con- 
templated by the Act can be merely 
those which govern the internal manage- 
ment, business or administration of 4 


society. They are of the nature of the 
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Articles of Association of a company in~ 


corporated under the Companies Act. 
They may be binding between the per- 


sons affected by them, but they do not 
have the force of a statute.” ae 


supplied by me) 


13. Relying upon this E A Mr. 
Justice 5. H. Sheth, the then Judge of 
this High Court, disposed of one special 
civil application No. 1753 of 1974. It is 
the case of Rajabhai Ranmal Mori v. Mem- 
bers of the Managing Committee of Shri 
Una Taluka Sahakari Kharid Vechan 
Sangh Ltd. (1976) 17 Guj LR 583: The 
learned Judge, after examining the series. 


of authorities ultimately ruled that bye-. 


laws of co-operative societies, governed 
by the . Gujarat Co-operative Societies 
Act, 1961, have their origin in contract 
and therefore they do not have the force 
of a statute and like Articles of Associa- 
ition of a Company, they constitute a 
jcontract between the parties. He had 
- Jheld, therefore, such bye-laws of a co- 
operative society could not be enforced 
by a writ of the High Court under Art. 
226 or Art. 227 of the Constitution. The 
learned Judge had, therefore, dismissed 
the said petition in limine on the preli- 
. minary ground of want of maintainability 
of the petition. In this connection Mr. 
Vyas, however, urged that to all intents 
and purposes, the petitioners were not 
seeking the enforcement of the bye~-laws, 
but they were.seeking to contain the 
abuse of statutory powers at the hands 
of the Joint Registrar of the Co-operative 
Societies. Mr. Vyas, therefore,. urged that 
what is called in question is not the en- 
forcement of a bye-law, but what was 
challenged was the action of the State or 
rather of an officer, who was exercising 
the power of the State for unauthorised 
urposes, that is, in contravention of the 
Belen. It is to be recalled here that if 
bye-laws have only contractual force, the 
impugned action of the Joint Registrar 
is not a statutory action or an action 
purported to be taken in exercise of the 
statutory powers. If the Supreme Court’s 

judgment is taken as the basis, then it 
should be ‘stated that the Joint Registrar 
while acting or purporting to act under 
bye-law No. 21 (2) was not exercising 
any powers of the State, but was exercis- 
ing the powers conferred by the State 
on the said officer by virtue of the con- 
tract. In this context it could well be 
said that this is nol a cese, which would be 
maintainable under Article 226 of the 
Constitution. of ; 
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-~ 14. In respect of these preliminary 
objections, Mr. Vyas had submitted cer- 
tain observations from the judgment of 


another learned Single Judge of this 
Court. It is an unreported judgment in 


‘the Special Civil Application No. 1463 of 


1973 decided on 3-9-1973 (Guj) by my 
learned Brother A. D. Desai, J. In that 
case it was held that the officer of the 
State without any authority of law had. 
purported to interfere with the legal 
rights of a person and, therefore, that 
person was entitled to approach the High 
Court by way of an application under 
Article 226 of the Constitution. It was a 
case arising out of the management of a ` 
co-operative society aná the situation was 
more or less similar. Under the bye-law 
No. 16 of that co-operative society, the 
first Board of Directors, including the 
Chairman was to be nominated by the 
State Government, conforming to the 
composition of Board as laid down in 
bye-law No. 45 and the said first Board 
of Directors was to hold the office till 
the factory of the society went into 
operation or for the first five years, 
whichever was earlier. As has been done 
in this case, so was done in that case. 
Despite the clear time limit laid down 
there, the Joint Registrar had purported 
to pass orders from time to time appoint- 
ing different Board of Directors and the 
said action was challenged by that peti- 
tion, which had come to be allowed. The 
Court had negatived the preliminary ob- 
jection regarding the petitioner having 
availed himself of the alleged wrong in- 
terpretation and also the non-maintain- 
ability of the petition under Article 226 
of the Constitution. On the first ground, 
the learned Judge has held that as the 
petitioner was allowed to continue all: 
throughout despite fresh orders being 
passed from time to time, he had no 
occasion to complain and it was also held 
in that case that the petition was main- 
tainable against a public servant exercis~ 
ing the powers of a State. Both these 
pleas were pressed inte service by Mr. 
Vyas for the petitioners and he urged 
that out of the three petitioners the peti- 
tioner No. 2, who had all the while con- ° 
tinued as one of the Directors of the 


‘Board, was not expected to rise up 


against those orders pessed from time to 
time. On that analogy Mr. Vyas urged 
that at any rate the petition No. 2 was 
entitled to challenge the impugned order 
Annexure B. I have already noted above 
that the matter is nol so simple as it 


was in that case. The present petitioner 
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No. 2 aid avail himself of the order An~ 
nexure A and derived benefit out of it 
because for the first time in pursuance 
of that order, Annexure A, he assumed 
the office of a Vice-Chairman. If he were 


a fair-minded person, having absolutely _ 


clean hands, he would have at any rate 
at that time on 5-2-1977 stated that he 
would no longer usurp the office of Vice- 
Chairman. This case stands distinct from 
the case of the petitioner in that petition 
decided by A. D. Desai, J. Regarding the 
maintainability of the petition also. time 
has brought about ¢s.sea-change. The 
present Article 226 of the Constitution 
was not before the learned Single Judge. 
-In that view of the matter, that judg- 
ment of the learned Single Judge, though 
palpably supporting the say of Mr. Vyas, 
ultimately does not stand him in good 
stead. In this connection Mr. Vyas also 
urged that at any rate the petitioners, 
who are shareholders, also are entitled 
to raise their voice. I would not entertain 
their prayer in that capacity of share- 
holders also because all these years, they 
have connived at and suffered from time 
to time appointments of Directors at the 
hands of the Joint Registrar. As said 
above, noteworthy changes had come to 
be made when the tkird order dated 
29-10-1975 had come to be passed and 
far-reaching changes had come to be 
effected when Annexure ‘A’ had come to 
be passed. At that time. these petitioners 
fn their capacity as shareholders took the 
things lying down. They allowed the new 
office-bearers to assume office and go on 
with the management. If as share holders 
they have accepted one position, they 
cannot be allowed now to change the 
same and raise the bogey of the share- 
holders’ conscience being revolted at the 
order Annexure B. To me, it appears all 
eye-wash. Mr. Vyas had in this connec- 
tion also urged that Section 74 of the 
Gujarat Co-operative Societies Act, 1961 
recognised the.right of the management 
as vested in a committee and so this peti- 
tion is maintainable. However, as said 
above, the Committee whose right is 


spoken of in Sec. 74 is the committee con- | 


stituted in accordance with bye-laws and 
the committee appointed under the im- 
pugned order, Annexure B would also be 
a committee under Sec. 74. 


15. The above-mentioned preliminary 
objections should dispese of this petition, 
but I propose also to deal with the ques- 
tion of interpretation. The two rival in- 
\erpretations ‘placed on. the bye-laws 
No. 21 (2) have been fully set out by me. 
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Mr, Vyas emphasised on the continuation 
of the first Board of Directors and also on` 
the phrase “such nominated Board’. In 
his submission the entire reading of this 
bye-law No. 21 (2) shows that what was 
intended was the continuance of the first ` 
Board of Directors whose initial term 
could be extended in anticipation of the 
holding of the elections, if the Govt.. 
thought that the time was not ripe for 
holding those elections. I would frankly 
state that there is something to be stated 
in favour of this interpretation, However, 
at the same time I do not find that the 
interpretation placed on this bye-law 
No. 21 (2) by the Joint Registrar and 
accepted so far, if not acquiesced in, by 
the shareholders and others, is absolutely 
unreasonable. The interpretation relied 
upon by the respondents can be support- 
ed by the phrase “may extend the period 
of such nominated Board from time to 
time.” The extension of time presupposes 
the initial appointment for a fixed dura- 
tion. Mr. ‘Vyas, however, in this connec- 
tion laid emphasis on the phrase “such 
nominated Board.” Under the fundamen- 
tal principles of interpretation a singular 
may include plural and plural may in- 
clude singular. If we read the relevant 
words as follows, there can be no difi- 
culties :— 


“and thereafter the Registrar may ex- 
tend the period of such nominated Boards 
from time to time as deemed fit.”.’ 

The interpretation placed on bye-law 
No. 21 (2) by the joint Registrar cannot 
be said to be in any. way unreasonable. » 
It is to be noted that when a State law 
is to be interpreted by the Supreme 
Court, the latter court attaches conside- 
rable weight to the interpretation placed 
on the State’s statute by the State 
Courts. On the abcve analogy. we can say 
that when a contract—the bye-law for this 
purpose is accepted by me as good as a 
contract and no more — is interpreted. by 
the party concerned for a pretty long 
time in a particular method, a court of 
law while sitting to interpret that. con~ 
tractual phrase should attach considerable 
weight to the accepted interpretation of 
that contractual phrase or clause and un- 
less inevitable should not interfere with 
the established connotation of the esta- 
blished phrase. As far as the bye-law 
No. 21 (2) of the present society is con- 
cerned, the interpretation placed by the 
Government has ruled the field for more 
than three years. All have accepted with- 
_out any murmur the. said interpretation. 
As said above, even the petitioners took 
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it lightly and on the last occasion they 


' welcomed and courted it, This interpre- 


tation accepted so far is not in any way 
unreasonable or improper or revolting to 
the judicial conscience, if I may say so. 
If it be so, there is no occasion for me 
to set aside the said interpretation, I em- 
phasise at this stage that I accept the 
interpretation of bye-law No. 21 (2) asis 


applicable to this society, but if the very. 


phrase or the very body of bye-law comes 
to be employed by any other society, this 
court may, in the facts and circumstances 
of that case, adopt the interpretation 
placed by the petitioners herein. I accept 
the interpretation only for the limited 
purpose of interpreting this bye-law of 
this society and this observation of mine 
is not to be carried beyond-this, 


16. In above view of the matter, the 
allegations of mala fides are not required 
to be examined by me I would, however, 
hasten to add that political reshuffling 
might have something to do with this as 
it appears to be the case even when the 
order Annexure A had come to be passed. 
The timings of Annexvres A & B at any 
‘rate have given a good ground for the 
petitioners to smell of the political under- 
currents or overtones and they cannot be 
blamed for it. I, on my part, refrain from 
expressing any opinion one way or the 
other in view of the decisions of mine on 
the above three major points dealt with 
by me. In above view of the matter, the 
petition fails and is dismissed. but in the 
facts and circumstances of this case, there 
will be no order as te costs. 


17. At this stage, Mr. Vyas for the 
petitioners urged that the petitioners are 
desirous of moving the Division Bench of 
this Court under Letters Patent and the 
stay granted be continued. Mr. H. L. Patel 
for the respondents Nos. 4 to 15 assured 
us at the Bar that till 24th June evening, 
` the new Board as constituted under An- 
nexure B would not spend any amount 


out of the funds of the society. In view. 


of this statement, no stay is: required and 
the petitioners are at liberty to move the 
Division Bench and pray for the appro- 
priate orders. 

18. In view of the final dismissal of 
this petition, no order is now called for 
on the civil application No. 2085 of 1977. 


One uncertified copy of the judgment 
is ordered to be given to the advocate for 
the petitioners immediately, on usual 
- charges. i 
Petition dismissed. 
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Gaurishankar, Petitioner .v, Bhikhalal 
Chhaganlal and others, Opponents. 

Civil Revn. Appin. No. 81 of 1975, D/ 
23-6-1977.* i 

Bombay Rents, Hotel & Lodging House 
Rates Control Act (57 of 1947), S. 13 (1) 
(c) — Nuisance or annoyance — What 
amounts to — Whether quarrels of dome- 
stic nature amount to nuisance or annoy- 
ance -~- Held quarrels between wives of 
tenant did not amount to nuisance or 
annoyance, 


Nuisance or annoyance to the adjoin- 
ing or neighbouring occupiers which is 
contemplated by the section must be of 
very serious character in nature, intensity 
and frequency. It would not be possible 
to exhaustively enumerate the nature of 
the nuisance or annoyance which would 
attract the provisions of the section. But 
following tests must invariably be satisfi- 
ed :— 


(1) It must be of a gross character. (2y. 
It must be of an unusual character. (3) 
It must be frequent and persistent. (4) It 
must be such that one cannot ordinarily 
expect in a household. (5) It must. be 
such that it would not be possible for the 
neighbours to lead anormal life which one 
can hope to live in a busy town or city. 
Quarrels, even frequent quarrels, in the 
domestic household of a citizen are a 
part of the social life. It cannot be made 
a ground for eviction. (Para 3) 


If eviction decree is to be passed merely 
because there are quarrels in the domes- 
tic households of a tenant no tenant would 
be safe and it would amount to virtually 
repealing the Rent Act for all intents and 
purposes, (Para 3) 

The fact that a woman is living with 
the tenant as his mistress would, by it- 
self, never amount to annoyance to 
neighbours. 

(Para 3) 


K. L. Abichandani, for Petitioner; 5. M, 
Shah, for Opponents. 

ORDER:— This revision application 
under S, 29 (2) of the Bombay Rents, Hotel 
& Lodging House Rates Control Act illus- 
trates how the provisions of the Rent Act 
are misused, how poor tenants are harass-. 
ed, and how lightly eviction decrees are 


*(Against order of Vadodaria, Asstt. J. 
Rajkot District Gondal in Civil Appeal 
No. 102 of 1972). 
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passed in total disregard of their impact 
and consequences. It becomes a matter 
of greater concern when it is realised that 
such a decree has been passed in this 
case against a poor tenant who is occupy~ 
ing one small room on a rent of Rs, 5/- 
per month in the town of Jetpur and who 
may not be able to procure a roof over 
his head if he were turned out. 


2, The petitioner was inducted as a 
tenant in the suit room in about 1958. In 
1963 his brother died and his widow 
(Kalaben) came to live with the petitioner 
as there was nowhere else she could go, 
In course of time, according to the peti- 
tioner he entered into a Natra marriage 
with her. Thereafter they had three 
sons one in 1966, one in 1968 and another 
_in 1969. The suit giving rise to the pre- 
sent petition was instituted on July 13, 
1971 on the ground that the petitioner 
was using the premises as a brothel and 
for immoral purposes. The allegation was 
that the petitioner was living on the earn- 
ings of his sister-in-law Kalaben. It was 
alleged that there were quarrels between 
Kalaben and the wife of the petitioner 
Girjaben and on that account nuisance 
was caused to the other tenants and 
neighbours. On these premises eviction 
was sought against the petitioner. The 
trial Court recorded aclear finding on 
evidence that the allegation that the peti- 
tioner was running a brothel or using the 
premises for immoral purposes was false. 
However, the trial Court came to the con- 
‘clusion that as the petitioner was living 
with his sister-in-law in adultery, he had 
lost the protection of the Rent Act. He 
also recorded a finding to the effect that 
there were quarrels between Kalaben and 
Girjaben and that it amounted to nuisance 
within the meaning of S. 13 (1) (c) of 
the Rent Act. On this ground a decree 
for eviction was passed against the peti- 
tioner. The appellate Court accepted the 
contention of the petitioner that even 
assuming that the finding that the peti- 
tioner was living in adultery with his 
sister-in-law was true, that was no 
ground for eviction under Sec. 13 (1) (c). 
The learned Appellate Judge, therefore, 
reversed the finding recorded by the trial 
Court on this aspect. However, the 
learned Appellate Judge confirmed the 
finding that there were quarrels between 


Kalaben and Girjaben and they had con-. 


stituted nuisance within the meaning of 
S. 18 (1) (c) which renders the petitioner 
liable to eviction under S. 13 (1) (e). 

3. Section 13 (1) (c) of the Rent Act 
provides that if a tenant or any person 
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residing with him is guilty of conduct 
which constitutes nuisance or annoyance 
to the adjoining or neighbouring occupiers 
or has been convicted for using tha pra- 
mises or allowing the premises to be us- 
ed for immoral or: illegal purposes, he 
can be evicted. Now, the learned Ap- 
pellate Judge has recorded a finding to 
the effect that the Natra marriage be- 
tween the petitioner and his sister-in-law 


.was legal. We. are not concerned with 


the question as to whether or not the 
marriage was legal. Even assuming that 
Kalaben was residing with the petitioner 
as his mistress, it cannot be said that the 
premises were used for immoral or illegal 
purposes.and in any case as it is an admitt- 
ed position that there has been no convic- 
tion recorded against the petitioner, de- 
cree for eviction cannot be passed against 
him under the second part of S. 13 (1) (c) 
which clearly provides that a decree can 
be passed only in the case of conviction 
for using the premises for illegal or im- 
moral purposes. The only question that 
now survives is whether a decree for 
eviction can be passed on the ground 
that the conduct of the petitioner or any 
person residing with him constituted nui- 
sance or annoyance to the adjoining or 
neighbouring occupiers so as to attract 
the first part of S. 13 (1) (c). It appears 
that both the Courts were extremely pre- 
judiced against the petitioner on account 
of the fact that he was living with his 
sister-in-law as husband and wife under 
the cover of Natra marriage. The ap- 
proach of both the Courts was an ap- 
proach of hostility and revulsion towards 
the petitioner on this account. An ab- 
solutely unrealistic view was taken by 
the learned Appellate Judge as is evidenc- 
ed by the following passage from Para. 16 
of his Judgment :— 


“A Hindu widow residing in the family 
of married man giving birth to children 
would certainly spoil moral atmosphere 
of the neighbouring occupiers. It creates 
an adverse effect on the mind of children 
growing up in the neighbourhood. . This 
very act of keeping a mistress and the 
said mistress repeatedly giving birth to 
children amounts to annoyance to the 
neighbouring occupiers.” 


The learned Appellate Judge failed to 
realise that even assuming that Kalaben 
was living as the mistress of the peti- 
tioner, by itself it would never amount to 
annoyance to neighbours. How does the 
learned Judge know that the private life 
and -character of all the residents of that 
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locality is unimpeachable? One cannot peep 
into the private life of'citizens in order 
to find out their sexual mores. For aught 
we know, many other owners of the pro- 
perty and many other residents of the 
locality might be living their own private 
lives which may not be beyond reproach. 
If nothing can be done about it, how can 
a tenant be thrown out on the ground that 
his sexual mores are not tothe liking of 


the neighbours. The approach evidenced: 


by the aforesaid passage clearly shows 


that both the Judges of the lower Courts ` 


have completely lost objectivity and de- 
cided the matter on extreme prejudice. 
Of course the decree is ostensibly based 
on the finding that there were quarrels 
between Kalaben and Girjaben and -that 
it amounted to nuisance. ` Now, it is dif- 
ficult to visualize a house where there are 
no quarrels in families. Sometimes the 
quarrels are between brothers. Some- 
times the quarrels are between mother- 
in-law and daughter-in-law. Sometimes 
‘ quarrels are between the wives of two 
brothers. If eviction decree were to be 
passed merely because. there are quarrels 
in the domestic household of a tenant. 
no tenant would be safe and it would 
= amount to virtually repealing the Rent 

Act for all intents and purposes. One 
- cannot conceive of a case where a land- 
lord cannot get 2 or 3 witnesses who 
. would depose that there were quarrels in 
the household of a tenant even if there 
were no quarrels. Assuming that there 
were quarrels even that would not consti- 
tute a ground for eviction. Nuisance or 
annoyance to the adjoining or neighbour- 
ing occupiers which is contemplated by 
S..13 (1) (c) must be of a very serious 
‘character in (1) nature, (2) intensity as 
also (3).in frequency. It would not be 
possible to exhaustively enumerate the 
nature of the nuisance or annoyance 
which would attract the provisions of 
S. 18 (1) {¢). But the following sic 
must invariably be satisfied :— 


(1) It must be of a gross character. o 


It must be of an unusual character. -(3) . 


It must be frequent and persistent. (4) 
It must be..such that one cannot ordin- 
arily expect in a household. (5). It must 
be such that it would not be possible for 
the neighbours to lead a normal life which 
one can hope to live in a Toas town or 
city. 

At any rate, quarrels in the domestic 
household of a tenant can never consti- 
tute nuisance or annoyance within the 
meaning of S. 13 (1) (c) of the'Rent` Act. 
‘Quarrels,’ and even cauent ‘quarrels, in 
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the domestic household ef citizens are a 
part of the social life. It cannot be made 
a ground for eviction for even those who 
are so unfortumate that there are domes- 
tic quarrels amongst their ‘households 
have to live and have to have roofs over 
their heads. And what can a tenant do 
to ensure that his family members ‘never 
quarrel? Quarrels amongst households äs 
not an unusual or abnormal phenomenon 
and it would be unreasonable to believe - 
that the Legislature which in #ts campas- 
sionate wisdom was enacting a legislation 
to protect the tenants, contemplated to 
punish them far such misfortunes. In my 
opinion, moreover, the evidence of the 


-four witnesses who hawe deposed ito the 


quarrels dees not inspire confidence. ‘But 
assuming that one agrees with ithe assess- 
ment of the evidence made by ithe Jearn- 
ed Appellate Judge and one confinms fhe 
finding that there were quarrels itn the 
household of the tenant, that would not 
amount to a conduct which ts nuisance 
or annoyance to the meighbouring occu- 


4. The petition must, thenefonée, ibe 
allowed: The decree for possession passed 
by. the trial Court as confirmed by the 
lower appellate Court dinecting the peti- 
tioner to vacate and hand over possession 
of the suit premises to the opponents `is 
reversed and set aside with costs through- 
out. - The suit of the opponents in so far 
as the decree for passessinn is claimed 
will stand dismissed. The decree for rent 
and notice charges {a total sum of Rupees 
136/-.is awarded te the opponents) iis not 
disturbed. Rute is made absolute to ‘the 
aforesaid oe 

Petition allowed. 
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Hinda Marriage Act (1955), S. 13 
(1A) (ii) (as amended in 1964) and 'S. 28 
— Decree’ for restitution of conjugal 
rights obtained ty wife — ‘Non-com- 
pliance by husband — Mere non-com- 
pliance per se would not amount to tak- 
ing advantage of his own ‘wrong — 


*(Against decision of R. J. Shah Judge 
City Civil Court — Ahmedabad, in Hindu 
Marriage Pein. No. 115 of 1975.) 
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Husband ig not precluded from. claiming 
divorce. 


Mere fact of non-compliance by a 
husbamd of fhe decree for restitution of 
conjugal rights obtained by a wife would 
not per se amount to taking advantage 
of his own wrong or disability go as to 
disable him from claiming the relief of 
divorce after Iapse of two years of the 
said decree. (Para 10) 

Though S. 18 (1-A) as amended in 1964 
entitles even a defaulting party and not 
merely am aggrieved party to obtain 
dissolution of marriage by a decree of 
divorce if there is no cohabitation for a 
period of two years or upwards after the 
decree for judicial separation {is passed 
or if the decree for restitution of conju- 
gal rights is nef complied with for the 
said period, it is the duty of the Court to 
see under S, 23 (i) whether the peti- 
tioner under S. 13 (1-A) is disabled by 
his conduct. subsequent to the decree of 
judicial separation or decree of resti- 
tutior of conjugal rights, as the case 
may bẹ which may again amount to 
taking advantage of his own wrong. The 
contention that non-compliance of decree 
for restitution of conjugal rights per se 
amounts to such a wrong is not well 
founded since if would have the effect 
of defeating the manifest legislative im- 
tenf envisaged in the amendment made 
by bringing sub-sec, (I-A) on the statute 
book after deleting cls, (viii) and (ix) of 


sub-see, (I) of S. 13. It cannot be gain- 


said that the legislature was very much 
aware of the provisions of S; 23 (1) dis- 
abling a defaulting petitioner who tries 
to fake advantage of his own wrong 
from obtaining g decree for divorce and 
in spite of suck an awareness the statute 
was. amended by deleting cls. (viii) and 
(ix), and! bringing sub-sec. (1-A) on the 
statute book so ag to entitle even a de- 
faulting party to a marriage after pass- 
ing the deeree of judicial separation or 
restitution of conjugal rights, as the case 
may be, to obtain a decree for divorce, 
if per se non-compliance of a decree for 
restitution of conjugal rights is to be 
considered as a wrong  disentitling 
a defaulting party for obtain- 
ing a decree of divorce under 
S. 23: (1), the entire purpose of bringing 
sub-sec, (I-A) on the statute book is lost, 
The Court has, therefore, got to recon- 
cile the provisions contained in S. 13 
(i-A) amd S. 23 (1) of the Hindu Marri- 
age Act and in such an. attempt of re- 
conciliation the 
mind the well-known principle of inter- 
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pretation that ‘the Court should always 
act on a broader construction for ad- 
vancing the legislative intent rather than 
preferring a narrow meaning which may 
fail to effectuate the manifest legislative 


purpose, The background of the amend- 


ment, the rationale underlying therein, 
the mischief intended to be eradicated 
are the apparent factors which the 
Court must bear in mind while exercis- 
ing preference between the narrower 
and broader interpretation of a particu- 
lar provision of a statute. (Para 10) © 


The conduct which should weigh un- 
der S, 23 (1) cannot have reference to 
remitting the wrong which led to the 
decree for judicial separation or restitu- 
tion of conjugal rights but it must be in 
the mature of subsequent conduct of the 
petitioner which may be so reprehensi- 
ble or repulsive to the conscience of the 
Court that to grant a decree to such party 
committing such a wrong would be giv- 
ing premium for such a wrong. In that 
view of the matter, mere non-compli- 
ance with the decree of restitution of 
conjugal rights would per se not consti- 
tute such a conduct, and im order that 
a defaulting party to a decree of restitu- 
tion of conjugal rights Is deprived of the 
benefit which is sought to be conferred 
on him under the amended sub-sec, (1-A) 
of S. 18, his subsequent conduct must not 
be only mere non-compliance but must 
amount to a positive misconduct of such 
repulsive or of shocking nature as it can be 
said that he is trying to take advantage 
of his own wrong. This will be always a 
question of fact in each case, (Para 10) 

In the instant case nothing 
has been found except the fact 
that the petitioner-husband had 
left for United Stateg after the 
decree for restitution of conjugal rights 
had been passed in favour of his respon- 
dent-wife and that he arrived only a 
few days before he applied for the dis- 
solution of the marriage. This very fact is 
sufficient to warn the -Court that the 
marriage has foundered .and there was 
no scope for reconciliation. Therefore 
the husband was entitled to a decree for 
divorce. (Case law discussed). (Para 11) 

Anno: AIR Manual (8rd Edn.) Hindu 
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JUDGMENT: A question of considera- 
ble importance but of some difficulty 


5, 6 


arises in this appeal, whether the mere ` 


fact of non-compliance by a husband of 
the decree for restitution of conjugal 
rights obtained by a wife would per se 
amount to taking advantage of his own 
wrong or disability so as to disable him 
from claiming the relief of divorce after 
lapse of two years of the said decree. 
' The question arises in the following cir- 
cumstances: 


The marriage of petitioner-husband 
with the respondent was solemmized on 
May 29, 1967 at Ahmedabad. A son was 
born of this wedlock on March 6, 1968. 
The respondent-wife filed Petition being 
Hindu Marriage Petition No, 66 of 1972 in 
the City Civil Court at Ahmedabad for a 
decree of restitution of conjugal rights 
umder S. 9 of the Hindu Marriage Act, 

1955. The Court granted the decree as 
prayed for by its order of Sept. 24, 1973. 
It is common ground that this decree 
was not complied with or satisfied by the 
petitioner-husband, who immediately 
thereafter left for Umited Stateg and re- 
turned only after the expiry of two years. 
Immediately after his return he filed an 
application for a decree of divorce under 
S. 13 (1-A) (ii) of the aforesaid Act. 

2-3. This petition was resisted by the 
respondent-wife, contending, inter alia, 
that the Court should not exercise its 
discretion by granting a decree of di- 
vorce as prayed for since the petitioner- 
husband was trying to take advantage of 
his own wrong by intentionally avoiding 
the decree for restitution of conjugal 
rights passed in her favour, 

4. On the aforesaid pleadings, the 
learned City Civil Judge raised necessary 
issues. On hearing the evidence of the 
parties. the learned Judge, after referring 
the relevant case law on the point, and 
on appreciation of the evidence, found 
that the petitioner-husband had no. im- 
tention after the decree of restitution of 
conjugal rights was passed to co-habit 
with the respondent and within a period 
of less than a month from the date of 
the decree, the petitioner left for the 
United States and returned only five 
days before the present petition, No 
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correspondence ensued between the par- 
ties while the petitioner was in the States, 
nor he furnished hig address in the 
States to: the respondent-wife. . In that 
state of evidence,.the learned Judge was 
of the opinion that this conduct on’ the 
part of the petitioner-husband’ amounted 
to taking advantage of the wrong com- 
mitted by him and, therefore, the Court 
should not exercise its discretion as the 
case squarely fell within S. 13 (1-A) (ii). 
The learned Judge, therefore, by his 
order of July 26, 
petition of the husband, It is this judg- 
ment and decree which has been chal- 
lenged in thig First Appeal. 

5. The crux of the problem is, whe- 
ther the non-satisfaction by a husband of 
the decree for restitution of conjugal 
rights obtained by a wife would per se 
amount to taking advantage of his own 
wrong which will disentitle him to a 
decree for divorce wnder S, 23. It ig com- 
mon ground that the petitioner-husband 
applied for a decree of divorce because 
there had been no restitution of conjugal 
rights after passing of the decree in 
favour of the respondent-wife herein on 
September 24, 1973. This petition for 
divorce has been made under S. 13 (1-A) 
(ii) of the Hindu Marriage Act, 1955. 
The gaid clause has been brought on the 
statute book by Hindu Marriage (Amend~. 
ment) Act of 1964, which repealed cls, 
(viii) and (ix) of sub-sec. (1) of S. 13. 
The law, as it stood before the amend~ 
ment in 1964, entitled only a party 
aggrieved by non-compliance of a decree 
for judicial separation or a decree for 
restitution of conjugal rights. After their 
repeal, sub-sec, (1-A) has been brought 
on the statute book which now permits 


-@ither party to marriage, whether sole- 


mnized before or after the commence~ 
ment of this Act, to present peti- 
tion for dissolution of marriage by a 
decree of divorce on the ground of non- 
resumption of cohabitation as between 
the parties to the marriage for a period 
of two years or upwards after the passing 
of a decree for judicial separation, or 
where there has been no restitution of 
conjugal rights between the partieg to the 
marriage for a period of two years or 
upwards after the decree for restitution 
of conjugal rights. On the plain reading 
of the law. as it stood before the amend- 
ment and after the amendment in 1964, 
the position becomes very clear that 
irrespective of the fault of the party to a 
decree for restitution of conjugal rights 
or a decree for judicial separation, either 
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party can present a petition for dissolu- 
tion of marriage by a decree of divorce 
on the ground that the period of two 


years or more has elapsed without the 
decree in question being complied with. - 


. The Legislature has wisely not amended 
5. 23 of the Hindu Marriage Act after 
the repeal of cls. (viii) and (ix) and sub- 
stitution of sub-sec. (1-A) in the statute 
book, The effect ig that either party to 
the decree of judicial separation or res- 
titution of conjugal rights can move the 
.Court for dissolution of marriage by a 
decree of divorce irrespective of the con- 
sideration that who is at fault fornon- 
compliance of the decree in question re- 
maining unsatisfied for a period of 
two years or upwards, the Court is still 
invested with a discretion to refuse such 
a decree if the conduct of the party ap- 
plying for dissolution of the marriage is 
such that it would be permitting him to 
take advantage of his own wrong. No 
doubt, the contention that if either of the 
spouse to the marriage who flouts -the 


decree for restitution of conjugal rights- 


or judicial separation for the statutory 
period of two years or more, which may 
be a ground for the decree of divorce 
under the law, is permitted to apply for 
dissolution of the marriage by such a 
decree, it would be tamtamount to giving 
premium for his own wrong and 
the Court must view such disobedience 
of the writs of the Court by penalising 
the party by refusing to give a decree 
for the dissolution of the marriage. This 
contention appears to have a great force 
in it and it had appealed to the Bombay 
High Court in Laxmibai Laxmichand v. 
Laxmichand Ravaji, ATR 1968 Bom 332 
where in a petition for divorce: by a hus- 
band who had failed to satisfy the decree 
for restitution of conjugal rights obtain- 
ed by a wife, Chandrachud J, took the 
view that there is no warrant in the 
language of sub-sec. (1-A) of 5. 13 for 
holding that it confers an absolute or 
unrestricted right on a party to apply for 
and obtain a decree of divorce, but it is 
obligatory on the Court to consider whe- 
ther the provisions mentioned im sub- 
sec, (1) of S. 23 are satisfied or not since 
S. 23 isan overriding provision; and that 
in the facts and circumstances of the 
case before him, there was a wilful de- 
fault that the decree for restitution of 
conjugal rights remained unexecuted on 
account of wilful default on the part of 
the husband and, therefore, he was not 
entitled to a decree for divorce. This 


view has also commended to the Punjab 


_ 
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High Court in Chamam Lal v. Mohinder 
Devi, AIR 1968 Punj 287, where the hus- 
band ‘having been found not making any 
effort to comply with the decree for res- 


titution of conjugal rights obtained by ` 


his wife was held to be disentitled for a 
decree of divorce as his conduct amount- 
ed to taking advantage of hig own 
wrong, the Court refused to exertise the 
discretion to grant a decree for divorce 
under S. 23 (1) of the Hindu Marriage 
Act, 

6. On the other hand, in slightly dif- 
ferent. context of the husband refusing 
to cohabit with his wife for a period of 


two years or more after the de- 
cree for judicial separation being 
obtained by the wife on the 


ground of desertion, the learned Single 
Judge of the Bombay High Court in 
Madhukar Bhaskar v. Sarala , Madhukar 
AIR 1973 Bom 55 held that the husband 
is under no obligation to assure the other 
party that his previous cruelty would 
cease and that he -would treat her well 
or to ask her to come and stay with him. 
and a fortiori there cannot be any 
question of his being in the wrong ` by 
not carrying out such obligation such as 
to disentitle him to the relief of divorce, 
Justice Nain as he then was, in that con- 
text noted the distinction between the 
ground available to an aggrieved party 
to the marriage for obtaining the relief 


of judicial separation viz. the matrimo- ` 


nial offence of wrong or cruelty and the 
ground for obtaining the relief of divorce 


after the decree for judicial separation,- 
non-resumption of cohabitation | 


namely 
for the statutory period. He emphasised 
the legislative recognition of the rationale 
underlying the amended S. 13 (1A) that 
the interest of the society is not served 
in keeping the parties tied down to each 
other when thereis irreconcilable break- 
down of a marriage. He distinguished 
the decision of Justice Chandrachud in 
Laxmibai Laxmichand Shah’ case AIR 
1968 Bom 332 (supra) by pointing out 
that what weighed with the Court in 
that case was not the conduct ‘which led 
to the passing of decree for restitution of 


conjugal rights and what really impres- 


sed the Court wag the conduct subse- 
guent to the decree. He succinctly set 
out the rationale which prompted the 
Legislature to put sub-s. (1A) of 5. 13 
on the statute book in 1964 in the fol- 
lowing terms: 


“In my opinion, when the Legislature 


amended S. 13, in 1964, by deleting 
cls. (viii) and (ix) of S. 13 (1) which 
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gave right to apply for divorce only to 
the party in whose favour a decree for 
Judicial separation or restitution of con- 
jugal rights had been passed and not to 
the other party and by enacting $S. 13 
(1-A) which conferred a right on both 
the parties, the Legislature was giving 
expression to new and more liberal 
thinking on the subject of divorce. The 
amemded section provides for divorce 
where the prospect for reconciliation has 
faded which is evidenced by non-resump- 
tion of married life for two years or up- 
wards. after the decree for judicial sepa- 
ration or restitution of conjugal rights. 
The amendment. takes note of the inte- 
rest. of the community in not maintain- 
ing a union which has utterly broken 
down and the interest of the petitioner 
as regards allowing him to remarry and 
live respectably. Section 13 (1A) refers 
to existing state of affairs namely that 
in. case of a decree for judicial separation 
‘there has been no resumption of cohabi- 
tation as between the parties to the 
marriage for a period of two years or 
upwards and in the case of a decree for 
restitution of conjugal rights there has 
been no restitution of conjugal rights for 
, a period of two years or upwards. The 


`. provision does not refer to a matrimonial 


_ offence or.a wrong. It provides for main- 
‘tenance of a true balance between res- 
pect for the binding sanctity of marriage 
and the social considerations which 
wake it contrary to public policy to in- 
sist om the maintenance of a union which 
has utterly broken down and on prevent- 
ing a party to the marriage from re- 
orarrying and living respectably. I have 
no doubt, -that in granting relief under 
S. 13 (1A) the Court will and must take 
-into consideration S. 23 (1) and consider 
the conduct of the petitioner subsequent 
to the passing of the decree of conjugal 
rights and mot grant relief to a party 
who ig taking advantage of his own 
wrong. It has however no reference to 
. remedying the wrong which led to the 
decree for judicial separation or restitu- 
tion of conjugal rights.” 
(emphasis supplied by me) 


A Division Bench of the Bombay High 
Court in Jethabhai Ratanshi v. Manabai 
Jethabhai, AIR 1975 Bom 88 reversed the 
judgments of both the Courts below and 
held that the husband was entitled to 
get a decree for divorce since he was 
under no obligation to cohabit with the 
wife after the decree for judicial sepa- 
ration was granted. The Division Bench 
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further held that by the change intro« 
duced by the Amendment Act of the 
concept of matrimonial wrong or disabi- 
lity as furnishing a ground for divorce 
although it continues to exist so far as 
8. 13 (1) is concerned -stands excluded 
80 far as the grounds in S. 13 (LA) are 
concerned. Nathwani, J., speaking for 
the Division Bench observed in that 
connection as under (at p. 93 para 14): 
Pia No doubt after a decrée for judi- - 
cial separation the parties or either of 
them may make attempts for reconcilia< 
tion and even the Court is at the hearing 
of the petition for divorce enjoined in 
every case where it is possible so to do 
to make every endeavour consistently with 
the nature and circumstances of the case 
to bring about a reconciliation between 
the parties (see S. 23 (2) of the Act). 
But there is no obligation on either 
party. to make any such attempt. The 
husband was not guilty of continuing to 
desert her. Both the Courts below took 
the view that the wrong of desertion had 
continued on the part of the husband as 
he had made no attempts to bring about 
a reunion with the wife. Mr. Justice 
Gante held that after the passing of the 
decreee of judicial separation the wife 
but not the husband was released from 
the obligation to cohabit. From hig judg- 
ment’ however it does not appear that 
his attention was drawn to the non- 
cohabitation provision in S. 10 (2) of the 
Act and the effect thereof on husband’s 
obligation to cohabit with the wife. For 
the reasons already expressed, the Courts 
below are in error in taking. the view 
that the husband remained under the 
obligation to cohabit with the wife and 
was guilty of continuing to desert her, 
and therefore, of a wrong within S. 23 
(1) of the Act.” 
Mukhi, J. in his concurring opinion refer- 
red with approval the decision of 
Nain, J. in Madhukar Bhaskar Sheorey’s 


case AIR 1973 Bom 55 (supra) that 


S. 23 (1) will apply to a case of petition 
under S. 13 (1A) and the Court must 
satisfy itself not only about the ground 
for granting the relief of divorce but 
also about the disability created by the 
petitioner by taking advantage of his 
own wrong. He, however, found that 
the scope of application of S. 23 (1) (a) 
is limited in such circumstances. He 
said as umder: 

AEA But the scope of S. 23 (1) (a) in 
relation to the grounds for divorce, as 
contained in S, 13 (1A) must, in my 
opinion, of necessity and logic be some~ 


- 
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what limited. It is mot possible to en 
visage what kind of wrong or disability, 
would have to be taken into considera~ 


tion. Human ingenuity being what it is. 


there is no doubt that many cases will 
arise where notwithstanding that a 
ground for divorce exists there may be. 
something in the conduct of the petitioner 
which would be sọ reprehensible that 
the Court would deny to such a peti- 
tioner the relief by way of divorce on 
the consideration that the petitioner wes 
taking advantage of his or her own 
wrong.” 
Mukhi, J. also advocated for constant 
changes in the law of divorce so as to 
keep it in tune with the times, He, 
therefore, tried to reconcile S. 23 (1) 
with the amended S. 13 (i)(a) of the 
Hindu Marriage Act by stating as under: 
season If it was to be imsisted upon that 
even after the marriage has practically 
broken down and an order for judicial 
separation has been made or for that 
matter a decree for restitution of conju- 
gal rights, then the petitioner would 
have to go throughout the pretence and 
mechanics of a purported reconciliation, 
otherwise the Court would not be able 
to bring to an end an unhappy and ill- 
atarred union.” 


It is true that the decision of this 
Court in AIR 1968 Bom 332 (supra) was 
based on the fact that the petitioner had 
defied a mandate of the Court by wilful 
non-compliance of a decree for resti- 
tution of conjugal rights, It can never 
be unreasonable to say that defiance of a 
Court’s order is, at all times, to be 
deprecated and frowned upon. But 
viewed in the light of modern society, it 
would perhaps not be very realistic to 
expect a wife or a husband for that 
matter to resume cohabitation under the 
threat of a decree. 


In my view, the only effect of a decree 
for restitution of conjugal rights is to fix 
the blame on the party primarily res- 
ponsible for the break-down of the mar- 
riage and then provide a period for re- 
flection with the hope that a marriage 
which had foundered may still be re- 
deemed. But once the parties have reach- 
ed a stage of the ground contained in 
S. 13 (1A) (ii) it will require to be con- 
sidered by the Court that a point of no 
return may have been reached at which 
stage a consideration as to who was to 
blame becomeg irrelevant, 


It may be noted ‘that whether non= 
compliance of a decree for restitution of 
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conjugal rights is a wrong which can be 
taken into consideration for the purpose 
of S. 23 (1) of the Act is also a matter 
on which there is some difference of 
judicial opinion. 

This High Court in AIR 1968 Bom 332 
(supra). has held it to be so, But an- 
other High Court has held that failure 
to perform a decree for restitution of 
conjugal rights per se without more does 
not disentitle a spouse to relief under 
S. 13 (LA) (ii) of the Act.” 


a. A Full Bench of Delhi High Court 
in Ram Kali v. Gopal Das, ILR (1971) 1 
Delhi 6, in similar facts where the hus- 
band, though in default in complying 
with the decree for restitution of conju- 
gal rights obtained by wife, had applied 
for divorce on the ground that there was 
no restitution of conjugal righty for a 
period of 2 years or upwards after the 
decree, rejected this very contention that 
granting of decree of divorce to a de- 
faulting husband would be tantamount 
to allowing him to take advantage of 
his own wrong and observed as under: 


"os. A decree for judicial separation or 
for restitution of conjugal rights neces- 
sarily presupposes of marital wrong or 


has failed to discharge an essential mari- `- 


tal obligation. Despite such a wrong or: 
failure on the -part of the defaulting 
spouse, the legislature hag given a right 
by the amending Act to the defaulting 
spouse to apply for a decree of divorce 
if the other conditions mentioned in 
sub-a, (1A) are fulfilled, To non-suit 
such a petitioner by invoking cL fa) of 
sub-s, (1) of S. 23 would have the effect 


of defeating the manifest purpose of the 


amending Act and reducing it to futility. 
A construction which would lead to such 
a result must be avoided. The provisions 
of S. 23 (1) (a), in our opinion, should 
be so construed that they operate in har- 
mony with those of S. 13 (14) rather 
than in such a manner as may have the 
effect of nullifying the change brought 
about by insertion of sub-s. (1A) in 
S. 13 of the Act...... The underlying ob- 
ject of the legislature in inserting sub- 
sec. (1A) in S. 13 seems to be that if there 
has been no resumption of cohabitation 
or no restitution of conjugal rights as 
between the parties to the marriage for 
a period of two years or upwards, after 
the passing of a decree for judicial sepa- 
ration or for restitution of conjugal 
rights, the Court should assume that the 
relations between the parties have reach- 
ed a stage where there is no possibility 


ye 
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of reconciliation and as such it might 
grant the decree of divorce.” 


The Full Bench. therefore, confirmed the 
decree of divorce, 


8. There are two decisions of our Court: 
one by A.D. Desai, J. in. Second Appeal 
No. 106 of 1974, decided on 22-9-1976: 
(1977 Hindu LR 398) (Guj), where the 
husband obtained a decree for restitution 
of conjugal rights and the wife having 
failed to comply with the decree for a 
period of two years or upwards after the 
passing of the decree applied for disso- 
lution of marriage by a decree of divorce. 
A. D. Desai, J. in that context said that 
the. relevant factor which the Court 
must bear in mind ig the conduct of the 
party asking for the relief of dissolution 
of the marriage subsequent to the pas- 
sing of the decree for restitution of con- 
jugal rights. He noticed particularly that 
“neither the provisions of S, 13 (1A) 
nor S. 23 (1) (a) of the Act impose any 
obligation on a party applying for di- 
vorce, to see that the decree for resti- 
tution of conjugal rights is satisfied.” I 
do not think that this decision can be 
of much assistance because the learned 
Judge said in the context of the facte 
before him. 


9, Another didn is of T. U. 


Mehta. J. in First Appeal No. 481 of 1970 


decided on 16-2-1973 (Guj). In that case 
the wife obtained a decree for judicial 
separation on the ground that after the 
solemnization of the marriage the hus- 
band had sexual intercourse with a per- 
son other than his spouse and since there 
was no cohabitation between the parties 
for a period of two years or upwards 
after the decree for judicial separation 
the husband applied for dissolution of 
marriage by decree of divorce. The 
learned Single Judge having regard to 
the admitted position that at the rele- 
vant time-when the petition for divorce 


‘was made, the husband continued to re- 


side with his. mistress and had two issues 
from that relationship. The learned 
Judge, therefore, found that the husband 
was trying to take advantage of his own 
wrong and, therefore, a decree for 


divorce was refused, This aliso -again in 


terms of its own facts and, therefore, 
would not be of any assistance to the 
present problem with which I have been 
called upon to deal with, 


10. I am of the opinion that though 
S. 13 (1-A) as amended in 1964 entitles 


jeven a defaulting party and not merely 
an aggrieved party to obtain dissolution 
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of marriage by a decree of divorce if 
there is no cohabitation for a period of 
two years or upwards after the decree 
for judicial separation is passed or if the 
decree for restitution of conjugal rights 
is not complied with for the said period, 
it is the duty of the Court to see under 
S. 23 (1) whether the petitioner under 
S, 13 (1-A) is disabled by his conduct 
subsequent to the decree of. judicial se- 
paration or decree of restitution of con- 
jugal rights, as the case may be, which 
may again amount to taking advantage 
of his own wrong. The contention in the 
present case that non-compliance of de- 
cree for restitution of conjugal rights per 
se amounts to such a wrong which would 
disentitle a defaulting husband to 
obtain a decree of divorce under S. 23 
(1) is not well founded since it would 
have the effect of defeating the manifest 
legislative intent envisaged in the 
amendment made by bringing sub-sec. 
(1-A) on the statute book after deleting 
cls. (viii) and (ix) of sub-sec. (1) of Sec- 
tion 13. It cannot be gainsaid that the 


. legislature was very much aware of the 


provision of S. 23 (1) disabling a default- 
ing petitioner. who tries to take advan- 
tage of his own wrong from obtaining a 
decree for divorce and in spite of such 
an awareness the statute was amended 
by deleting cls, (viii) and (ix) and bring- 
ing sub-sec. (1-A) on the statute book so 
as to entitle even a defaulting party to a 
marriage after passing the decree of judi- 
cial separation or restitution of conjugal 
rights, as the case may be, to obtain a 
decree for divorce, if per se mnon-com- 
pliance of a decree for restitution of con- 
jugal rights is to be considered as a 
wrong disentitling a defaulting party for 
obtaining a decree of divorce under Séc- 
tion 23 (1), the entire purpose of bring- 
ing sub-sec. (1-A) on the statute book is 
lost. The Court has, therefore, got to 
reconcile the provisions contained in 
S. 13 (1-A) and S., 23 (1) of the Hindu 
Marriage Act and in such an attempt of 
reconciliation the Court has to bear in 
mind the well-known principle of inter- 
pretation that the Court should always 
act on a broader construction for advance- 
ing the legislative intent rather than pre~ 
ferring a narrow meaning which may 
fail to effectuate the manifest legislative 
purpose, The background of the amend- 
ment, the rationale underlying therein, 
the mischief intended to be eradicated 
are the apparent factors which the Court 


must bear in mind while exercising pre~ 
ference between the narrower and broa- - 
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der interpretation of a particular provi- 
sion of a statute. Before the amendment 
in 1964, it was only the aggrieved party 
to a decree of a judicial separation of 
restitution of conjugal rights which was 
entitled to pray for dissolution of marri- 
age by a decree of divorce, The 
legislature recognized the modern trend 
of the Society where on account of 
ever changing social, economic and cul- 
tural concept of the community it decid- 
ed to amend the law of divorce so as to 
keep it in tune with the change in times, 
In the ultimate analysis the framers of 
the law of marriage and divorce have to 
adopt a realistic and human approach 
and to compel the parties to stick to 
the facade of marriage even though 
the union has completely broken down 
and where there is no scope for recon- 
ciliation, to compel them to do so would 
amount to not only refusal to recognize 
a tragic fact of life but would also not 
serve the interest of the Society as it 
would perpetrate the hypocrisy and ille- 
gal relationship for the unfortunate 
spouses, Viscounts Simon L, C. in Blunt 
v. Blunt (1942) 3 All E. R. 76 recom- 
mended the considerations which should 
prevail with the Courts in matrimonial 
matters in the following terms: 

aTe I would add a fifth of a more 
general character, which must indeed be 
regarded as of primary importance, viz., 
the interest of the community at large, 
to be judged by maintaining a true 
balance between respect for the binding 
sanctity of marriage and the social con- 
siderations which make it contrary to 
public policy to insist on the maintenance 
of a union which has utterly broken 
down. It is noteworthy that in recent 
years this last consideration has operated 
to induce the Court to exercise a favour- 
able discretion in many instances where 
in an earlier time a decree would cer- 
tainly have been refused ..,...” 
It is no doubt with this spirit, I am of 
the opinion, that the recent amend- 
ment in 1964 has been brought in sub- 
sec. (1-A) on the statute book. I think 
Justice Nain was right when he stated 
that the conduct which should weigh 
under 5. 23 (1) cannot have reference to 
remitting the wrong which led to the 
decree for judicial separation or restitu- 
tion of conjugal rights but it must be 
in the nature of subsequent conduct of 
the petitioner which may be so repre- 
hensible or repulsive to theconscience of 
the Court that to grant a decree to such 


party committing such a wrong would ` 
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be giving premium for such a wrong. 
In that view of the matter, I am of the 


opinion that mere non-compliance with 


the decree of restitution of conjugal 


-rights would per se not constitute such a 


conduct, and in order that a defaulting 


‘party to a decree of restitution of con- 
jugal rights is deprived of the benefit 


which ig sought to be conferred on him 
under the amended sub-sec. (1-A) of sec- 
tion 18, his subsequent conduct must not 
be mere non-compliance but must 
amount to a positive misconduct of such 
repulsive or of shocking nature as it can 
be said that he is trying to take advan- 
tage of his own wrong. This will be 
always a question of facts in each case. 

11. Applying this principle. nothing 
has been found except the fact that the 
petitioner-husband ‘herein had left for 
United States after the decree for resti- 
tution of conjugal rights had been passed 
in favour of hig respondent-wife and 


‘that he arrived only a few days before 


he applied for the dissolution of the 
marriage. This very fact, in my opinion, 
is sufifcient to warn the Court that the 
marriage has foundered and there was 
no scope for reconciliation. I also made 
an attempt to see that the parties come 
together but unfortunately this was 
of no avail, If merely the non-compli~ 
ance of a decree of restitution of conju-. 
gal rights is mot per se a good defence 


under S. 23 (1) as I have held above it 


is indeed, the result is that the petitioner- 
husband herein should get a decree for 
divorce by setting aside the judgment 
and decree of the trial Court. 

12. The result is that thig appeal is 
allowed and the decree for divorce as 
prayed for is granted. As regards the 
permanent alimony to be paid to the un- 
fortunate wife and son the parties have 
entered into compromise and the consent 
terms have been filed in accordance of 
which an order for permanent alimony 
is to be made. The appeal is: therefore, 
allowed and the judgment and decree. of 
the trial Court is set aside-and a decree 
for divorce as prayed for is granted to 
the petitioner-husbang and the 
is ordered to be paid as agreed upon be- 
tween the parties, There should be no 
order as to costs in this appeal. The ali- 


mony amount is to be deposited in the 


Court by 14-3-1977 and will be paid to 
the wife on the Court passing the order 


on 15-4-1977, 
Appeal allowed, 





alimony . 
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l FULL BENCH 
S. OBUL REDDI, C. $, J. B. MEHTA 

AND B. K. MEHTA, Jj. 

Saiyed Mohammed Abdullamiya Uraizee; 
and others, Petitioners v, 
Municipal Corporation, Ahmedabad and 
others, Respondents. - 

Special Civil Appln. Nos, 1208, 1286, 
1336, 1416, 1451, 1470, 1471, 1560 of 1965 
and 15, 54 to 60, 62, 108, 109, 127 and 173 
of 1966, D/- 26-8-1976. 

(A) Bombay Town Planning Act, 1954 (27 
of 1955), (as applied to Gujarat), S. 32 (I) 
— Bombay Town Planning Rules (1956), (as 
applied to Gujarat), R. 21 (8) & (4) — In- 
dividual notice under R. 21 (8) & (4) — Ab- 
sence of, at the time of re-constitution of 
plots —- Scheme is not rendered null and void. 


A right to individual notice under Rule 
21 (8) and (4) is not so mandatory as to have 
a nullifying consequence. Sub-rules (8) and 
(4) were merely additional procedural safe 
guards and were not the essential minimum 
requirements and the violation of such an 
additional procedural safeguard which was 
not in the nature of essential minimam pro- 
cedural requirements as in the case of Rule 
21 (1) of a general notice weuld not render 
the sanctioned scheme null and void. AIR 
1977 Guj 28 (FB) Foll (Para 3) 


(B) Bombay Town Planning Act, 1954 
(27 of 1955), (as applied to Gujarat) Ss. 54, 
55 — Bombay Town Planning Rules (1956); 
(as applied to Gujarat) Rr. 27, 28 — No 
rights reserved to petitioners under final 
scheme in their building — Petitioners con- 
tinuing to Occupy building after the scheme 
-= Eviction Proceedings — Procedure — 
S. 54 read with Rule 27 is applicable and 
not S. 55 read with R. 28 — Distinction þe- 
tween two procedures pointed out. 

Where admittedly na rights have been 
‘reserved to the petitioners in respect of their 
building by the Town Planning Officer in 
the final scheme, their right to occupy the 
building has come to an end by the statutory 
force of the scheme which had become a 
legislative measure. In such a case, once the 
property has vested absolutely in the local 
authority and all rights of those persons. oc 
cupying the same have come to an end, the 
eviction power would be merely an adminis 
trative power of eviction. Such eviction 
would be of the same nature as of the per- 
sons who are evicted under the provisions of 
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the Land Acquisition Act after the acquired 


land has vested’ in the State: and the matter 
is: only taking possession. In. such a gitua- 
tion, the eviction machinery which will apply 
is’ one provided by S. 54 read with Ri 27 and 
not one provided’ by S. 55 read with R. 98; 
(Distinction between Ss: 54 and 55: pointed 
out), AIR 1972 SC 798, AIR 1974 SC 2177, 
Spl Civil Appin. No. XI51 of 19665; 
D/- 9-7-1969 (Guj) and Spl. Civil! Appln. 
No. 265 of 1967, D/- 16-8-1970 (Guj): 
Rel. on. ` (Para 6) 

(C) Bombay Town Planning: Act, 1954. (27 
of 1955), (as applied. to Gujarat), S. 54 — 
Bombay Town. Planning, Rules (1956) (as 
applied to Gujarat), R. 27 — Final scheme 
sanctioned. —. No reservation. of petitioner's 
right to continue. occupation of. their premises 
— Eviction notice: without, first giving show 
cause. notice — Validity: 

No: substantial ground for holding evic- 
tion notice: ultra. vires made: out by giving or 
suggesting any explanation even at the hear 
ing. —— Held evictiom notices: could: not be 
invalidated on the ground of prejudice or 
absence: of fair-play and justice (1972) 13 
Guf LR 649, Explained. (Paras 18, 14) 

(D) Bombay Town Planning Acti 1954 
(27 of 1955) (as. applied. to Gujarat), S. 54 
— Bombay Town. Planning, Rules (1956) (as 
applied to. Gujarat), R. 27 — Eviction notice 
~= Period’ to be allowed. 

Tt is ea that in cases of eviction from 
immovable: properties. a. fairly long iod 
should be: provided: by the: local E orby 
The reasonable. period would, however, de- 
pend' upoir the: facts and. circumstances of 
each case:. (Held that iw the instant case, on 
that score: no: prejudice had: resultedi because 
the: petitioners: had’ ample knowledge of the 
finally published: scheme under which their 
right to occupy the premises. had’ ceased: and 
af any time they: were: liable to be: evicted): 

(Para 15) 

(E) Bombay Town. Planning, Act, 1954 (27 
of 1955) (as. applied’ to Gujarat). S: 8r — 
Land needed. for town. planning: scheme for 
housing fire brigade: personnel! —. Acquis 
tion. held. was: valid: for Town: Planning 
Scheme. ATR. 1965 SC 646,, Disting.. 

(Para 16) 

(F) Bombay Town FPlanning Act; 1954 
(2% of 1955) (as. applied to: Gujarat), S. 5D 
— Scheme: — Objection on: ground of mala 
fides: — Allegation that some. land: covered 
by the scheme had been. acquired. for Cœ 
operative. Housing Society: at: higher price: — 
Held that it was: not allegation: of: mala. fides 
whatever of the State: Government: — The 
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angent Co-operative Housing Societies 
Schemes might have justified acquisition for 
that public purpose being given a priority — 
But lands in suit from the petitioners were 
required for the purpose of ‘town planning 
scheme and therefore, the whole contention 
of mala fides was thoroughly misconceived. 


(Para 16) 

Cases Referred: Chronological Paras 
AIR 1977 Guj 23 (FB) 8 15 
AIR 1974 SC 2177 10 
AIR 1972 SC 798 9 
(1972) 18 Guj LR 649 2, 4, 11, 14 
AIR 1970 SC 159 12, 13 
(1970) 11 Guj LR 993 8 
(1970) 11 Guj LR 1085 3 
(1970) Spl. Civil Appln. No. 265 of 1967, 
D/- 16-3-1970 (Guj) 10 
(1869) Spl. Civil Appin. No. 1151 of 1965 
D/- 9-7-1969 (Guj) i 10 
ATR 1965 SC 646 18 
AIR 1965 SC 1585 3 
AIR 1984 SG 1800 8 


ATR 1961 SC 838 : (1981) 2 Cri LJ J 8 
1931 AC 494 : 100 LJKB 306, Minister f 
Health v. King 


SpL C. A. No, 1208 of 1985: Y. B. Bhatt, 
for A. H, Thakar, for Petitioner; F. R. Nana- 
vati, Asst. Govt Pleader, for the State; S. B. 
Vakil, for Respondent No. 1; SpL C. A. Ne, 
1236 of 1965: S. B. Vakil, (for No, 1) and 
J. R. Nanavati, Asst. G. P., (for No. 3), fer 
Respondents; Spl. C. A. No. 1836 of 1965: 
J. B. Patel, for Petitioner; Spl. C. A. ` Nos. 
1416, 1451, 1470, 1471, 1560 of. 1965 and 
15 of 1966 : H. B. Shah, fer C. T. Dam, (in 
Spl. C. As. Nos. 1416, 1451, 1470 and 1471 
of 1965) and B. K. Amin (in S. C. As, Nos. 
1560 of 1965 and 15 of 1966), for Peti- 
tioners; S. B. Vakil, for Respondents; Spl. 
C. A. No, 54 of 1966: C. C. Patel, for Peti- 
tioner; Spl, C. As. Nos. 55 to 60 and 62 af 
1966: C. C. Patel, for Petitioner; M. D. 
Pandya, for G. N. Desai, (for Nos. 1 and 2) 
and J. R, Nanavati, Asst. Govt. Pleader, (for 
No, 8), for Respondents; Spl. C. A. No. 108 
of 1966: H. B. Shah, for C, T. Daru, for 
Petitioner; M. D. Pandya, for G. N. Desai, 
(for Nos. 1 and 2) §. R. Nanavati, Asst. Govt. 
Pleader, (for No, 8), for Respondents; Spl. 
C. A. No. 109 of 1966: H. B. Shah, for C. T. 
Daru, for Petitioner; M.D. Pandya, for 
G. N. Desai, for Respondents; Spl, C. A. No. 
173 of 1966: C. C. Patel. for Petitioner; M. 
D. Pandya, for G. N. Desai, (for Nos. 1 and 
2) and J. R Nanavati, Asst. Govt. Pleader 
(for Ne. 3), for Respondents; Spl. C. A. Ne. 
127 of 1966: H.B. Shah, for j. M. Patel, 
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for Petitioners; M, D. Pandya, for G. N. 
Desai. for Respondent Nos. 1 and 2 

J. B. MEHTA, J.:— These petitions were 

disposed of by the order dated Aug. 12, 1976 
as under:— 
_ “These Special Civil Applications which 
are before us are dismissed with costs. The 
reasons will follow. Interim relief, if any, 
granted in each of these petitions, is vacated. 
Rule discharged. 

The learned counsel appearing for the peti- . 
tioners in these petitions (except Special C. K. 
1286/65) made an oral application for leave 
to appeal to the Supreme Court under Arti- 
cle 188 (1) of the Constitution. We are unable 
to certify that any substantial question of 


‘law of general importance which, in our 


opinion, requires to be decided by the Sup- 
reme Court arises in this batch of Special 
Civil Applications. Leave refused,” 

We, therefore, now give our reasons for the 
said decision. 

2. In all these petitions, the petitioners 
have been issued notices of eviction under 
S. 54 of the Bombay Town Planning Act, 
1954 (hereinafter referred to as ‘the Act) 
read with Rule 27 of the Bombay Town 
Planning Rules, 1955 (hereinafter referred to. 
as ‘the Rules’) because their right to occupy 
their final plots in question had come to an 
end on the final town planning scheme hav- 
ing been sanctioned and as it became a le- 
gally binding enforceable scheme as if en- 
acted in the Act itself under S. 51 (8) of the 
Act. The petitioners have, however, challeng- 
ed these notices on various grounds in these 
petitions, inter alia— 

(1) That the mandatory safeguard of indi- 
vidual notice having not been complied with 
under R. 21 (8) and R. 21 (4) at the time 
of reconstitution of their plots under S. 82 (1) 
by the Town Planning Officer, the scheme 
is ultra vires the Act. . 

(2) That the- eviction scheme under S. 54 
and R, 27 could not be invoked in cases 
where a building is to be pulled down im 
view of the specific provision for such de- 
molition made in S. 55 and R. 28, provid- 
ing for a specific demolition notice. 

(8) That in any event, the eviction notice 
is ultra vires without first giving a show cause 
notice in accordance with the principles of 
natural fustice as contemplated in the deci- 
sion in Mangaljibhai Roopajibhai v. State 
(1972) 18 Guj LR 649 by the Division Bench 
consisting of Bhagwati C. J., as he then was 
and T. U. Mehta J., and without first judi- 
cially deciding the question ae the occupation 
not being - wrongful. - l 
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(4) That in any event, time of a few days 
allowed in such eviction notice was so short 
and unreasonable in the context of such evic- 
tion as to vitiate such eviction notice. 


3. As far as the first question was con- 
cerned, it is completely concluded by the 
Full Bench decision in Special Civil Appln. 
No. 1663 of 1970 decided on Aug. 4, 1978 
: (AIR 1977 Guj 28) where the learned Chief 
Justice spoke for all of us. It has been finally 
held ‘in that decision that the two decisions 
in Kaushikprasad v. Ahmedabad Municipal 
~ Corporation, (1970) 11. Guj LR 993 and 
Mohanlal Jesingbhai v. P. jf. Patel, (1970) 11 
Guj LR 1085 were wrongly decided to the 
extent that a right to individual notice under 


R. 21 (8) and (4) was held to be so manda- ` 


tory as to have a nullifying consequence. It 
was in terms held that old sub-rule (8) and 
sub-rule (4) were merely additional proce- 
dural safeguards and were not the essential 
minimum requirements and the violation of 
such an additional procedural safeguard 
which was not in the nature of essential 
minimum procedural requirement as in the 
case of R. 21 (1) of a general notice would 
not render the scheme null and void or as 
transgressing the jurisdictional limits so as to 
entitle a party to challenge the same under 
Art. 226 or in any Court after it became a 
part of the Act under S. 51 (8). While coming 
to this conclusion, the learned Chief Justice 
-had reconsidered the two earlier decisions on 
the following vital considerations which had 
been unfortunately not earlier considered in 
those decisions = 


(i) That S. 51 (8) has not been considered 
as it gave effect to the finally sanctioned 
scheme as if it was statutorily enacted in the 
Act and which thus conferred on it the status 
of a legislative measure so as to give immu- 
nity from challenge on the score of such pro- 
cedural defects not amounting to transgress- 
` ing the bounds of authority ‘under the Act 
to frame such a scheme as per the settled 
practice in England referred to in the classic 
decision in Minister of Health v. King. (On 
the Prosecution of Yaffe), (1931) AC 494. 
Even the Supreme Court had in State of 
Kerala v. K. M. C. Abdulla and Co., AIR 
1965 SC 1585 at page 1589 held that the 
effect of such a legislative device by giving 
the Rule effect as if enacted in the Act was 
to prevent its validity being challenged in 
Courts so long as the authority had not trans- 
‘gressed its limits in making such a rule, Even 
in Chief Inspector of Mines v. K, C. Thapar, 
AIR 1961 SC 888 at p. 845-847, this English 
_ practice had been considered by pointing out 
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that the effect of this legislative device was 
to prevent the challenge to the validity of 
such measures sought to be protected by the 
words “as if enacted in the Act”. The settled 
legal position had not been considered on 
the earlier occasion because S. 51 (8) was 
not pointed out. 


(ii) While considering the safeguard under 
R. 21 (8) and (4) to be mandatory, the fur- 
ther question as to when the violation of 
even a mandatory provision resulted in nul- 
lity had not been considered as per the settl- 
ed distinction pointed out between a mere - 
illegality and a nullity in the decision in 
Dhirendra Nath v. Sudhir Chandra, AIR 1964 
SC 1800 at p. 1305. 


(iii) That the distinction had not been 
made between the fact that minimum prin- 
ciples of natural justice had been embodied 
in the general notice provided in R. 21 (1) 
even at this stage when the Town Planning 
Officer dealt with this question of reconstitu- 
tion of plots under S. 32 (1) and, therefore, 
the minimum principles of natural justice 
having not been whittled down so far as this 
additional safeguard was concerned of only 
a fairer and just treatment to an individual, 
it would not have nullifying consequences 
but would result in an irregularity which 
was cured because of the aforesaid protective 
device so as to make the Scheme immune 
from challenge in- writ jurisdiction or in a 
Court of law. 

(iv) That the intrinsic evidence in the 
second proviso to S, 32 (1) which contem- 
plated hearing of objections raised by the 
concerned owners only in cases of substantial 
variations and the elaborate scheme provid- 
ed in Ss. 56 and 57 even for the purpose of 
variation of schemes after they had obtained 
the status of a legislative measure under Sec- 
tion 51 (8) even on the grounds of errors, 
irregularities or informalities under S. 56 (1) ` 
or on the wider power under S. 57 (1) would 
show that the aforesaid safeguard was only 
an additional safeguard which would not 
have any nullifying consequence in the light 
of this whole scheme. 

(v) That the same intention was now clear- 
ly brought out by the rule-making authority 
in the newly amended Rules in 1974 which 
also led to the irresistible conclusion that this 
was only an additional safeguard under 
Rules 21 (8) and (4) by way of a special 
notice and the violation thereof could never 
have any nullifying consequence. 

Thus this question having been concluded as 
per settled legal position, the first ground 
raised by the petitioners would not survive. 
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4. As the full impact of this Full Bench 
decision had to be considered and in . that 
light the decision in Mangaljibhai’s case 
(1972-18 Guj LR 649) (supra) had to be 
examined by us, all these petitions were put 
up before this Full Bench. 


5. In order to appreciate the other con- 


tentions raised by the petitioners, we would 
first set out the relevant scheme of these two 
relevant provisions, where provision is made 
for implementation of the final scheme which 
has now become a legislative measure under 
S. 51 (3), After all the statutory procedure 
had heen complied with including the quasi- 
judicial machinery provided in Chap. V by 
way of the decisions of the Town Planning 
Officer under S. 82 and of the Board of Ap- 
peal under S. 84 which have become fiual 
and binding on the parties under S. 43 (1), 
this further procedure is for summary evic- 
tion in S. 54 and for enforcement of schemes 
under S. 55. Section 54 and its correspond- 
ing R. 27 run as under:— 

“54, On and after the day on which the 
final scheme comes into force any person 
continuing to occupy any land which he is 
not entitled to occupy under the final scheme 
may, in accordance with the prescribed pro- 
cedure, be summarily evicted by the local 
authority.” 

“97. Procedure for eviction under S. 54:— 
(1) For eviction under S. 54, the local au- 
thority shall follow the following procedure, 
namely:— . 

(a) The local authority shall in the first 
instance serve a notice upon the person to 
be evicted requiring him, within such re- 
asonable time as may be specified in the 
notice, to vacate the land. 


(b) If the person to be evicted fails to. 


comply with the requirement of the notice, 
. the local authority shall depute any Officer 
or servant to remove him. > 


(c) If the person to be evicted resists or 
obstructs the officer or servant, deputed 
under Cl. (b) or if he re-occupies the Jand 
after eviction, the local authority shall pro- 
secute him under S. 188 of the Indian Penal 
Code.” 


Section 55 and its R. 28 run as under :— 


“55. (1) On and after the day on which 
the final scheme comes into force the local 
authority may after giving the prescribed 
notice and in accordance with the provisions 
of the scheme— 

(a) remove, pull down, or alter any build- 
ing or other work in the area included in 
the scheme which is such as to contravene 
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the scheme or in the erection or carrying out 
of which any provision of the scheme has 
not been complied with: 


(b) execute any work which it is the duty 
of any person to execute under the scheme 
in any case where it appears to the local 
authority that delay in the execution of the 
work would prejudice the efficient operation 
of the scheme. 

(2) Any expenses incurred by the local 
authority under this Section may be recover- 
ed from the persons in default or from the 
owner of the plot in the manner provided for 
the recovery of sums due to the local au- 
thority under the provisions of this Act. 


(3) If any question arises as to whether 
any building or work contravenes a town 
planning scheme, or whether any provision 
of a town planning scheme is not complied 
with in the erection or carrying out of any 
such building or work, it shall be referred 
to the State Government or any officer au- 
thorized by the State Government in this 
behalf and the decision of the State Govern- 
ment or of the officer, as the case may be, 
shall be final and conclusive and binding on 
all persons.” 


“28. Notice before enforcement of 
scheme :— Before removing, pulling down or 
altering any building or other work or execu- 
ting any work under sub-s. (1) of S. 55 the 
local ‘authority shall serve a notice on the 
owner or occupier of the building or work, as 
the case may be, calling upon him to re 
move, pull down or alter such building or 
work or execute such work within such re- 
asonable time as may .be specified in the 
notice and intimating him the intention of 
the local authority to do so on failure to 
comply with the requirement of the notice.” 


. 6. A bare perusal of these two relevant 
provisions would show that the said twe pro- 
visions deal with two different situations and 
they occupy entirely different fields. S. 54 
deals with the question of eviction after the 
final scheme has come into force and the 
persons continue to occupy any land which 
they are not entitled to occupy under the 
final scheme as per the procedure prescribed 
in R. 27. On the other hand, S. 55 (1) (a) 
deals with the case of removal, pulling down 
or alteration of any building or other work 
in the area included in the scheme only on 
the ground that it is such as to contravene 
the scheme or in the erection or carrying out 
of which any provision of the scheme has 
not been complied with. Even under S$. 55 
(1) (b) the local authority has the power to 


86 Guj. ([Prs. 6-7] 


execute any work which it is the duty of any 
` \person to execute under the scheme where it 
apppears to the local authority that delay 
in the execution of the work would prejudice 
the efficient operation of the scheme. That 
is why provision is made in S. 55 (2) tor 
ecovery of expenses incurred by the local 
authority under S. 55 from the persons in de- 
fault or from the owner of the plot in the 
same manner as recovery of other sums due 















or where erection or carrying out of the 
ork has been done in non-compliance of a 
provision of the scheme, the Legislature has 
advisedly provided a special machinery under 
S. 55 (8) for resolution of the question as to 
whether any building or work contravenes 
a town planning scheme, or whether any pro- 
vision of a town planning scheme has not 
en complied with in the erection or carry- 
ing out of any such building or work. Such 
a. question has to be referred to the State 
Government or its authorized Officer and 
their decision is made final and conclusive 
and binding on all persons. Therefore, the 
pith and substance of S. 54 is eviction of a 
person from land which he is not entitled 
to occupy under the final scheme while the 
pith and substance of S. 55 is to deal with 
buildings or works which contravene or do 
not comply with the provisions of the Act. 
It is only in the second case under S. 55 that 
the statutory machinery is provided for re- 
solving the dispute as to whether any build- 
ing or work contravenes the scheme, or whe- 
ther a provision of the scheme has not been 
complied with in its erection or carrying out 
of such building or work, by such an inde- 
- Ipendent body like the State Government or 


its authorized Officer. No such provision is 


advisedly provided in the context of the 
eviction machinery under S. 54 because that 
power is in those cases where any person con- 
tinuing to occupy any land is found not en- 
titled to occupy under the final scheme. In 
that context S. 53 would be very relevant 
which provides-—- 

“53, On the day on which the final scheme 
comes into force,— 

(a) all lands required by the local autho- 
rity shall, unless it is otherwise determined 
in such scheme, vest absolutely in the local 
authority free from all encumbrances; 

(b) all rights in the original plots which 
have been re-constituted shall determine and 
the re-constituted plots shall become subject 
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to the rights settled by the Town Planning 
Officer.” 


Therefore, where admittedly’ no rights have 
been reserved by the Town Planning Officer 
in the final scheme as in the case of thes 
petitioners, their right to occupy the land 
has come to an end by the statutory force 
of the scheme which has now become a legis- 
lative measure. In such a case once th 
property has vested absolutely in the local 
authority and all rights of these persons oc- 
cupying the same have come to an end, th 
eviction power would be merely an administ- 
rative power of eviction. Such eviction would 
be of the same nature as of the persons who 
are evicted under the provisions of the Land 
Acquisition Act after the acquired land h 
vested in the State and the matter is onl 
of taking possession. ` 


7- That is why the procedure prescribed 
in the two cases is different. Under R. 27 (1) 
(a) it is enacted that the local authority shall 
in the first instance serve a notice upon the 
person to be evicted requiring him. within 
a reasonable time specified therein, to vacate 
the land. Under Cl. (b), if he fails to com- 
ply with the requirement of the notice, any 
Officer or municipal servant can be deputed 
to remove him. The person to be evicted. if 
he resists or obstructs the officer or servant, 
would be dealt with under R. 27 (1) (o. 
This prescribed procedure, therefore, does 
not specifically provide for any notice of 
hearing at this stage of eviction and the 
notice, if any. would have to be implied 
only in cases where the principles of fair 
play would so require on. account of the de- 
velopment of our administrative law so that 
the person concerned may not be prejudiced 
if he has a substantial ground to urge. On the 
other hand, so far as R. 28 is concerned. it 
provides a notice before the enforcement of 
the scheme under S. 55 by enacting that be- 
fore removing, pulling down or altering any 
buildi work or executing any 











ding or other 
work under sub-s. (1) of S.55,a notice shall 
be served by the local authority on the 
owner or occupier of the building or work, 
calling upon him to remove, pull down or 
alter such building or work or execute such 
work within a reasonable time specified 
therein and also intimating the intention of 
the local authority to do so on failure to 
comply with the requirement of that notice. 
That notice under R. 28 would be a prior 
notice giving an opportunity to the concern- 
ed owner or occupier to avail of that oppurti- 
nity to demolish the building or carry out 
the work as required. Once that notice is 
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served, the statutory question could be re- 
solved by the quasi judicial decision contem- 
plated in S. 55 (8). Therefore, the two pro- 
visions in Section 54 and S, 55.will have to 


be interpreted as dealing with these two dif- , 


ferent situations in view of the different fields 
they occupy and are therefore, relatable to 
two different purposes which speak for the 
difference in the nature of these two provi- 
sions. 


8. The dichotomy of these two provisions 
could not rest, as urged by the petitioners, 
on the fact that the term “land” is used in 
S. 54 and “building and other work” are 
mentioned in S. 55. It is true that the expres- 
sion “land” in S. 2 (8) which is of a wide 
amplitude to include benefits to arlse out of 
land and things attached to the earth or per- 
manently fastened to anything attached to the 
earth would include “buildings or works” on 
the land. The said definition is to apply un- 
less there is anything repugnant in the sub- 
ject or context. The context of the eviction 
provision in S. 54 does not show anything 
compelling to narrow down the wide scope 
of the definition of “land” which would in- 
clude “buildings and works” because, sucha 
view would really frustrate the object of the 
salutary scheme. Once the rights have been 
crystallized in the final scheme vesting the 
required lands in the local authority under 
S. 53 (a) and when all rights to occupy have 
been determined, the person sought to be 
evicted could never contend that any further 
judicial decision is to be reached as to whe- 
ther he is entitled to continue the occupation 
notwithstanding the fact that the final 
scheme has not reserved any such right, This 
narrow construction suggested by the peti- 
tioners would require that even in such con- 
text, if the person is to be evicted by inci- 
dentally pulling down his building which has 
absolutely vested in the local authority and 
in which no right of occupation continues. 
the adjudication machinery under S. 55 (8) 
would have to be invoked. That machinery 
deals with the only statutory question as to 
whether the building or work contravenes 
the town planning scheme or whether any 
provision has not been complied with in the 
erection or carrying out of any such build- 
ing or work which is the only contingency 
for the application of S. 55 (1) (a). There- 
fore, in such cases on this narrow construc- 
tion there would be no eviction in cases of 
buildings where the right to occupy has come 
to an end under the final scheme as no right 
of occupation is reserved by the Town Plan- 
ning Officer to such an occupier as the statu- 
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tory question in S. 55 (1) of the building or 
construction being. in contravention of the 
scheme or in non-compliance with the provi- 
sion of the scheme does not arise. That would 
whittle down this implementation machinery 
and render it ineffective to deal with cases 
of such buildings where the right to occupy 
has ended and stil the building does not 
come within this mandatory condition envisag- 
ed by S. 55 (1) (a) of being in contravention 
of the scheme or in non-compliance thereof. 
As contravention of the scheme is a penal of 
fence in the context of such schemes which 
have become legislative measures, prima 
facie, such provisions would have prospective 
operation. Therefore, the narrow construction 
would make the scheme of eviction unwork- 
able for buildings where there is no such 
contravention or where they have been erect- 
ed even long before there was a declaration 
of the scheme and the statutory restrictions 
were attracted. Therefore, the very fact that 
two different situations are dealt with, one 
of eviction on the person’s right to oceupy 
ceasing and the other of the construction be- 
ing an offending construction, would show 
that the dichotomy ts not between “land” 
and “building” as contended by the peti- 
tioners in the two statutory schemes of Sec . 
tions 54 and 55 but the dichotomy is be- 
tween the two different situations of eviction 
and the construction being an offending con- 
struction as in contravention or in non-com 
pliance of the scheme. 


9. Even there is binding authority as to 
the proper construction of these two relevant 
provisions in the manner we have dene on 
first principles. In Bombay Municipality v. 
Advance Builders, AIR 1972 SC 793, while 
dealing with this relevant scheme in ‘Ss. 53 
to 55 of the Act their Lordships pointed 
out at pages 797 and 798 that all that the 
local authority had to see for the purpose of 
S. 54 was whether any person was occupy- 
ing any land in disregard of the rights deter- 
mined under the final scheme and, if he 
did so, he was to be summarily evicted by 
the local authority, while S. 55 provided a 
self-contained code by which buildings and 
works situated in the whole of the area under 
the Scheme were Hable to be removed or 
pulled down by the local authority if those 
buildings or works contravened the town 
planning scheme. Therefore, the settled inter- 
pretation is that the two provisions deal with 
these two different situations as they occupy 
two different fields. Further proceeding, thei: 
Lordships pointed out that. the Scheme and 


88 Guj. [Prs. 9-12] 


the regulations leave no doubt that the local 
authority was entirely responsible for remov- 
ing the huts, sheds, stables and other tem- 
porary structures which contravened the town 
planning scheme. It was inherent in the town 
planning scheme that owners or Occupants 
were liable to be dishoused and even an 
owner may get a reconstituted plot which be- 
longs to some other owner. Therefore, the 
innocent owner could not be put to unde- 


served hardship and the object of removing 


the slum dwellers as expeditiously as possible 
which is the very object of such a town 


C planning scheme would be frustrated if a 


provision of eviction which is visualised in 
Section 54 giving ample powers to the local 
authority to do the needful had not been en- 
acted. Further proceeding at page 800 it was 
pointed out that since development and plan- 
ning was primarily for the benefit of the pub- 
lic, the Corporation was under an obliga- 
tion to perform its duty in accordance with 
the provisions of the Act and, therefore, in 
such cases even by a mandamus, a Municipal 
Corporation could be directed to perform its 
statutory duty of evicting the unauthorised 
occupiers from the finally reconstituted plots, 

10. Even in K, R. Shenoy v. Udipi. Muni- 
cipality, AIR 1974 SC 2177 at p. 2182, where 
a cinema house had been erected in violation 
of a town planning scheme even at a huge 
expense, their Lordships held that if the 
Municipality had arbitrarily acted to sanction 
such a plan, the Court must enforce the per- 
formance of statutory duty by such public 
bodies as obligation to rate-payers who had 
a legal right to demand compliance by a 
local authority with its duty to observe statu- 
tory rights alone. The town planning scheme 
was for the benefit of the public. There was 
special interest in the performance of the 
duty. All the residents in the area had their 
personal interest in the performance of the 
duty. The special and substantial interest of 
the residents in the area was injured by the 
illegal construction and the town planning 
scheme could not be allowed to be nullified 
even by arbitrary unauthorized act of the 
municipal body and. therefore, the Resolu- 
tion of the Corporation sanctioning the plan 
for permitting such a cinema house in a re- 
sidential area was held to be without any 
legal foundation and the building had to be 
pulled down because illegality in such cases 
was held to be incurable. If this is the statu- 
tory guideline of the duty of eviction which 


the local authority has to discharge for the 
-benefit of the public, it is obvious that the 
provision must be widely interpreted to carry 
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out its benevolent purpose so that all occu- 


` piers, whether of land or buildings, whose 


right to occupation has ceased under the 
scheme, could be summarily evicted under 


, this provision of S. 54 read with R. 27 and 


that: benevolent statutory provision should 
not be frustrated, The same view is taken 
in Special Civil Appla. No. 1151 of 1965 
decided on July 9, 1989 (Guj) by the Division 
Bench consisting of Bhagwati C. J. as he then 
was and Divan Ï., and in Special Civil Ap- 
plication No. 265 of 1967 decided on March 
16, 1970 (Guj) by the Division Bench cou- 
sisting of myself and A. D. Desai J. In that 
view of the matter, even the second con- 
tention raised by the petitioners must fail 
when the present context admittedly is of 
eviction of the petitioners whose right of oc- 
cupation of the final plots in question has 
ceased in absence of any reservation in their 
favour made in the final scheme. 


11. The third contention rests on the de- 
cision in Mangalfibhai Roopajibhai v. State, 
(1972) 18 Guj LR 649 where Bhagwati C. J. 
as he then was, spoke for the Bench and up- 
held the vires of S. 54 as being not violative 
of Art. 14. It was pointed out that so far as 
the land required by the local authority 
under the final scheme was concerned, the 
right to own it and to obtain possession of 
it with the corresponding liability of the oe- 
cupant of such land to eviction did not exist 
under the general law prior to the making 
of the final scheme and it was a right or 
liability created for the first time by the 
final scheme which was to be read as a part 
of the new Act. The new Act while creating 
these new rights and liabilities gave a spe 
cial and particular remedy for enforcing them 
under S. 54 and the remedy of summary evic- 
tion provided in S. 54, therefore, must be 
held to be an exclusive remedy and the liabi- 
lity to eviction under 8. 58 clause (a) or 
CL. (b) could not be enforced by the ordinary 
remedy of a suit. Therefore, where a person 
continued to occupy any land which he was 
not entitled to occupy under the final scheme 
there was only one remedy of eviction which 
could be availed of against him and that was 
the remedy of summary eviction provided in 
S. 54 and it was, therefore, held not to vio- 
late the equality guarantee under Art. 14. 


12. After upholding the vires of this pro- 
vision the further question was considered as- 
to whether this was a quasi-judicial power 
or an administrative power and as to what 
extent the principles of natural justice could 
be read into this provision in the face of 
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R. 27 because it had been contended that | 
R. 27 was ultra vires S. 34 to the extert.. 


it provided a procedure which did not con- 
form with the principles of natural justice. 
At page 659 it was pointed out that the final 
scheme was by a legal fiction made a part 
of the new Act as if it was enacted in it and, 
therefore, while exercising the power of. sum- 
mary eviction, the local authority would 
have to interpret the legislative provision for 
the purpose of determining whether the oc- 
cupant was entitled to occupy the land or 
not. Such a process requiring interpretation 
of a statutory provision, where the effect of 
the decision reached by the local authority 
would be to determine the rights of the oc- 
cupant of the land leading to the conse- 
quence of summary eviction in case of an 
adverse determination would show that it 
was a quasi judicial power which must be 
exercised in accordance with the principles 
of natural justice and if there was any vio- 
lation of principles of natural justice, the 
exercise of that power would have to be 
struck down as invalid. In that context 
R. 27 was considered.as to whether it dis- 
pensed with the observance of the princi- 
ples of natural justice. It was pointed out 
that there was nothing in Rule 27 which 
would create any inconsistency or Contra- 
diction with S. 54 which impliedly requir- 
ed the local authority to observe the prin- 
ciples of natural justice in exercising the 
power of summary eviction. The basic 
minimum requirement of natural justice was 
that the occupant of land who was sought 
to be summarily evicted must be told what. 
were the grounds on which he was sought to 
be summarily evicted and he must be afford- 
ed an opportunity of showing cause against 
the action proposed to be taken against him. 
The local authority might, therefore, adopt 
either of two procedures:— 


Svea nares the local authority may, before 
issuing a notice of summary eviction, under 
R. 27 Cl. (a), give a notice to the occupant 
of land setting out the grounds why, accord- 
ing to the local authority. he is not entitled 
to occupy the land and calling upon him to 
show cause why he should not be summarily 
evicted. The local authority may in such a 
case determine, after hearing the occupant 
of the land, whether he is entitled to occupy 
the land or not and if it comes to the con- 
clusion that he is not entitled to occupy the 
land, it may then issue a notice of summary 
eviction under R. 27 CL {a). The local 
authority may also, if it so thinks fit, afford 
an opportunity to. the occupant of the land. to 
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show cause against the -proposed action by 
stating in the notice of summary eviction 
issued under R. 27 CL. (a) that he should 
vacate the land unless, within such reason- 
able time as may be specified: in the notice. 
he‘ shows cause why he should not be sum- 
marily evicted. The -occupant of the land 
would in such case have an opportunity of 
making his defence or explanation showing 
that he is entitled to occupy the land under 
the final scheme and he should not, there- 
fore, be summarily evicted. If the local autho- 
rity is satisfied with the defence or explana- 
tion of the occupant of the land, it may dis- 
charge the notice. But if it is not so satisfied, 
it may confirm the notice and after fixing a 
reasonable time for vacating in the order of 
adjudication, proceed to summarily. evict the 
occupant of the land if he fails to vacate 
within the time so fixed. Either of these 
two procedures would satisfy the basic mini- 
mum requirements of natural justice. It is, 
therefore. clear that there is nothing in R. 27 
which excludes the principles of natural jus- . 
tice and R. 27 cannot be said to be ultra 
vires Sec. 54.” 


This decision upholds the vires of R. 27 
because it satisfies the minimum basic re- 
quirement of natural justice which has to be 
read as per the developed administrative law, 
after the classic decision in A. K. Kraipuk 
v. Union of India, AIR 1970 SG 150. The 
two alternative procedures which were open 
to the local. authority under R, 27 were 
held to satisfy this minimum requirement. 
The two alternative procedures would be 
either giving a show cause notice or issuing 
a demand notice of eviction which would 
merely be confirmed by implementation of it 
if no cause is shown within the reasonable 
time. Both these alternative procedures were 
held to satisfy the minimum basic require- 
ment of natural justice and, therefore, the 
vires of R. 27 was upheld. 


13. It is true that in this decision at the | 
outset it has been mentioned that this evic- 
tion power in S. 54 was a quasi judicial 
power because the statutory scheme would 
have to be interpreted to find out whether 
the occupier’s right to occupy it had come 
to an end so that he should be summarily 
evicted . from the land. That contingency 
would arise only in those cases where the 
final scheme had not extinguished the rights 
but had made some reservation which would 
require a process of statutory interpretation. 
The final scheme may have not vested the 
plot in‘ the local authority for a public pur- 
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pose envisaged under the scheme and the 
question may have to be decided in the con- 
text of an individual who was. allotted that 
plot after making certain reservations. In all 
such cases os when easement rights are re- 
served, the controversy even in the eviction 
context might be such as would involve a 
process of statutory interpretation and, there- 
fore, the power would assimilate the nature 
of a quasi-judicial power where the decision 
would have to be reached in accordance with 
the principles of natural justice. There would 
equally be other cases as in the case of all 
these petitioners where the rights have been 
finally settled and no reservation whatever 
has been admittedly made in favour of. the 
petitioners in the final scheme allowing them 
to occupy these plots because all these plots 
have vested in the Corporation for the pub- 
lic purpose mentioned in the Scheme. In 
such cases, the quasi-judicial stage is already 
finished under Chapter V by the decision of 
the Town Planning Officer and of the Board 
of Appeal, if any. The scheme has become 
a legislative measure under which the peti- 
tioners’ rights have totally ceased to occupy 
these premises and the power of eviction in 
such a context would be in the nature of an 
administrative power. In such a context under 
the developed administrative law after Krat- 
pak’s case (AIR 1970 SC 150) the minimum 
requirement of natural justice would be by 
way of fair-play and justice. Therefore, the 
said requirement of principle of only fair- 
play would be complied with when the evic- 
tion notice is given and the petitioners have 
failed to show any substantial ground by rais- 
ing any substantial question. In such cases 
the notice would have to be implemented 
when no ground whatever has been made out 
by giving any explanation raising a substan- 
tial question or even suggesting the same at 
the hearing before us, Therefore, in such 
cases there ig no question of any prejudicial 
decision and the impugned notices could not 
be attacked on a mere academic ground, The 
principles of natural justice would be violat- 
ed if the petitioners are said to be substan- 
tially or prefudicially affected by the ir 
pugned notices. The principles of natural fus- 
tice when they are read impliedly for mak- 
ing the administrative decision a fair one in 
such a context are not by way of mere tech- 
nicalities. These objections are of substance 
and not of mere form and, therefore, when 
the petitioners admittedly have no Tight 
under the final scheme to continue their oc- 
cupation, they could never invoke any pre 


judice or consideration of the principle af 


v. Ahmedabad Municipality (FB) 


ALR 


fair-play and justice so as to have these im- 
pugned notices invalidated. 

14. In the aforesaid Full Bench decision 
we have pointed out that the scheme having 
become a legislative measure, the first ob- 
jection of an additional special notice could 
no longer be urged so as to have invalidat- 
ing consequence, Therefore, that ground 
could not be raised in the replies to these 
eviction notices and no other ground is sug- 
gested. Therefore, the decision in Mangalfi- 
bhais case (1972-18 Guj LR 649) (supra) 
could not help the petitioners because there 
is no question of any quasi-judicial decision 
being now reached where any provision of 
the scheme has to be interpreted as no re 
servation whatever has been admittedly made 
of the petitioners’ right to occupy these plots. 
No substantial ground whatever having been 
made out by giving any explanation or by 
suggesting any explanation even at the hear- 
ing, there would be no prejudice and it 
would be a mere technicality if the impugn- 
ed notices in the present cases are to bein- 
validated on any such ground. Therefore, 
there is no substance even in the third con- 
tention raised by the petitioners. 


15. As regards the last ground it is true 
that in cases of eviction from immovable pro- 
perties, a fairly long period should be pro- 
vided by the local authority. The reasonable 
period would, however, depend upon the 
facts and circumstances of each case. In 
the present cases, even on that score no pre- 
judice has resulted because the petitioners 
had ample knowledge of the finally publish- 
ed schemes which had become legislative 
measure. They knew that their right to oc 
cupy had ceased and at any time they were 
liable to be evicted.. Even after the impugn 
ed notices the petitioners have without any 
right after the finally sanctioned scheme 
under which all their rights were extinguish- 
ed, remained in occupation all these years 
only because of our stay order. Therefore, 
on this ground also the impugned notices 
could never be invalidated and in all these 
cases also for the same reasons as in Special 
Civil Application No. 1663 of 1970 : (AIR 
1977 Guj 28 (FB)) disposed of by us, we 
cannot further continue the interim relief any 
longer when these petitions now obviously 
fail, . 

16. Some additional ground has been 
urged by Mr. Amin in Special Civil Applica- 
tion No. 1560 of 1965. Mr. Amin argued 
that staff quarters of a fire brigade could not 
be said to be for a public purpose of the 
scheme. The reliance on State of West Ben- 
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-gal v. P. N. Talukdar, AIR 1965 SC 646 in 
a different context of works directly useful 
to the public within the meaning of S. 40 (1) 
(b) of the Land Acquisition Act could hardly 


be pressed in aid when these lands were re-. 


quired for the salutary purpose of the town 
planning scheme, for housing the fire brigade 
personnel. Mr. Amin ignores Section 81 
which provides that land needed for the 
public purpose of a town planning scheme 
or development plan shall be deemed ta 
be land needed for a public purpose within 
the meaning of the Land Acquisition Act. 
1894. Equally misconceived is his objection 
that the scheme is mala fide because land- 
lords’ land had been under a compromise ac- 
quired for a Co-operative Housing Society ata 
higher price. These are not allegations of 
mala fide whatever of the State Government, 
The urgent Co-operative Housing Societies 
schemes might have justified acquisition for 
that public purpose bsing given a priority 
but the present lands from these petitioners 
are required for the purpose of the town 
planning scheme and, therefore, the whole 
contention of mala fides is thoroughly mis- 
conceived. The same is true of the grievance 
of non-publication of the draft scheme which 
has been completely met with by showing 
how the draft scheme had been properly pub- 
lished. Therefore. no additional ground exists 
even in Mr. Amin’s petition. 

17. In the result all these petitions fail 
and, therefore, they have to be dismissed. 
These petitions are, therefore, dismissed with 
costs.. For the aforesaid reasons the interim 
relief granted in each case is vacated and the 
rule is discharged in each case. 

Petitions dismissed. 





AIR 1978 GUJARAT 91 — 
S. OBUL REDDI, C. J. AND A. N. 
PO SURTI, f 

M/s. Gujarat Machine Tools Industries 
and others, Petitioners v. State Bank of Saura- 
shtra and others, Opponents, 

Civil Appln. No. 2876 of 1976 and F. A. S. 
No. 8292 of 1976, D/- 3-8-1977. 

- Limitation Act (86 of 1963), 8.-5 — Suffi- 
dient cause — What is — Held ‘sufficient 
cause’ not proved, 

No hard and fast Hne can be drawn as 
to what affords “sufficient cause” in a given 
case. Whether “sufficient cause” is shown 
or not depends upon the facts of each case. 


AV/AV/A63/78/ABO/VBB. 


-~ 


might be to put on the words 


Held, having regard. to the facts of the 
case, that whatever liberal interpretation 
) “sufficient 
cause”, it would be impossible for the court 
to hold that there was no negligence or in- 
action or want of bona fides on the part of 
the. applicants, The applicants failed to 
show a reasonable cause for the delay, Case 


law discussed. (Para 8) 
Anno: AIR Comm. Limitation Act (5th 
Edn.), S. 5, N. 6. 
Cases Referred: Chronologicaf Paras 
AIR 1977 Guj 146 : (1977) 18 Guj LR 
467 5 
(1975) 16 Guj LR 885 4 
AIR 1974 SC 928 5, 7 
AIR 1972 SC 749 4, 6 
AIR 1962 SC 861 4,7 
(1890) ILR 18 Mad 269 6 


S. B. Majmudar, for Petitioners; K. C. 
Shah, for Opponent No. 1. 


OBUL REDDI, C. J.:— The applicants 
were defendants Nos. 1,8and8. They ‘have 
filed an application under S. 4ofthe Limita- 
tion Act for condoning delay of 147 days in fil- 
ing the First Appeal. The State Bank of Sau- 
rashtta had laid actionin the Court below 
against the defendants for recovery.of a sum 
of Rs. 1,88,682-08 ps. and the Court below 
passed a decree in favour of the Bank for 
Rs. 1,78,259-58 ps. with interest thereon at 
O per cent per annum, from the date of the 
suit till date of payment, It is against that 
decree that the present appeal is sought to 
be filed by making an application for con- 
donation of delay of 147 days. Defendant 
No. 1, Messrs Gujarat Machine Tools Indus- 
tries, is a partnership firm and applicants 
Nos. 2 and 8 along with some others who 
have since retired were its partners. The 
reason given by the applicants in their ap- 
plication for condonation of delay for not 
filing the appeal in time is that the Manag- 
ing Partner, applicant. No. 2, “was keeping 
indifferent health by the end of Dec. 1975 
and from Jan. 1976 due to chronic anemia 
and -weakness” and, therefore, he could not 
give instructions to his advocate in time to 


‘file the appeal. It ig the case of the appli- 
judgment 


cants that after the and decree 
were ready for delivery, the second appellant 
could not contact its local advocate to get 
those copies as he was confined to bed and 
could not move out of the house on account 
of chronic anemia and weakness. When he 
contacted his advocate he was informed that 
the copies were ready for delivery long time 


back and, therefore, he immediately obtain- 
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ed the copies from the advocate and rushed 
to Ahmedabad to file the appeal which he 
filed on June 29, 1976. It is, therefore, his 
case that the delay .of 147 days is due to 
“sufficient reasons” and that delay merits to 
be condoned, 


3. This application is opposed by the res- 
pondent No. I, State Bank of Saurashtra. 
As the respondent No. 1 Bank did not admit 
the alleged illness of the applicant No. 42, 
the applicant examined the Private Medical 
Practitioner, Dr. Ramakant H. Shah who had 
treated him during the period when he was 
- said to be ill. 

8. Dr. Ramakant Shah, as may be seen 
from his evidence, is a General Medical prac- 
titioner for the last thirty years and has been 
the family Doctor of the second applicant 
He issued the following medical certificate 
on June 30, 1976 to the second applicant 
stating— 

“This is to certify that Mr, Raojibhai V. 
Patel (applicant) is suffering from Fever, 
Malaria, Anemia and weakness off and on 
during 25-1-1976 to 28-6-1976.” 


According, to the Doctor, Ravjibhai used to 
come to him “on different occasions between 
28th Jan. 1976 and 28th June 1976 and 
“I had prescribed medicines to Ravjibhai for 
Malaria and anemia”. In answer to the ques- 
tions put by the Court, this Doctor admitted 
that he does not maintain regular books of 
accounts though he claimed to maintain a 
diary. He did not maintain a receipt book on 
the ground that “there is no practice to give 
receipt for the fees charged”. He admitted 
that the applicant Ravjibhal was not bed- 
-ridden and he was not suffering from fever. 
He was able to move about. When cross-exa- 
mined he admitted that he has not got a 
“case register” and no serial numbers are 
given to “case papers”. According to 
him, Ravjibhai came to him on “4 
to 5 different occasions” within a period 
of six months from’ Jan. 1976 to June 
1976. His major complaint was anemia. 
He had not made any diagnosis of his ane- 
mia by blood-test or by any pathological test, 
According to him, Malaria is generally treat- 
ed with three doses unless there is relapse. 
Ravjibhai used to come to him personally 
to take treatment from him. He however. 
made a very glaring and a very significant 
admission. “Ravjibhai told me that he re- 
quired the certificate for use in his factory 
and had he told me that he would require 
the certificate to be produced in Court, I 
would have not issued the same... .I would 


ordinarily never give the certificate but be- 


cause of my special relations with Ravjibhai 
I gave the certificate”. Jt is manifest from 
the evidence of the Doctor who is said to 
have treated Ravjibhai that because of the 
false representations made by Ravjibhai viz. 
a certificate was needed for use in the fac- 
tory that he obliged him with this medical 
certificate. We are inclined to hold, having 
regard to the evidence of the Private Medi- 
cal Practitioner, that Ravjibhai during the 
period between Jan. 25, 1976 and June 28, 
1976 did not suffer from any illness which 
prevented him from contacting his advocate 
and obtaining the certified copies of the 
judgment and decree which his advocate had 
already obtained from the Court. It should 
be borne in mind that apart from applicant 
Ravjibhai Patel there were other partners and 
applicant No. 8, his younger brother, was 
also living with him at the Industrial Estate. 
It may be that applicant No. 2 was the 
Managing Partner but there was his younger 
brother who could have attended to the work 
of instructing his advocate, The delay is not 
of a few days or a couple of weeks but 147 
days, which has to be satisfactorily explained. 
It is true that an application under Section 5 
of the Limitation Act has to be liberally 
construed but the applicant has also to satisfy 
the Court that he had “sufficient cause” for 
not preferring the appeal within the period 
of limitation. 

4, Mr. Majmudar appearing for the ap- 
pellants invited our attention to two deci- 
gions of this Court to contend that it is not 
necessary that each day’s delay should be 
meticulously explained and that the Court 
should not “adopt the approach of a school 
master who uses his rod to discipline the stu- 
dents”. In Karim Abdulla v. B. Hoorbai, (1975) 
16 Guj LR 835, our learned brother Thak- 
kar J., while following the rulings of the 
Supreme Court in Ramlal v. -Rewa Coal- 
fields, AIR 1962 SC 361 and State of West 
Bengal v. The Administrator, Howrah Muni- 
cipality, AIR 1972 SC 749 laid down cer- 
tain guidelines some of which, in our opinion, 
are of wider amplitude than the guidelines 
indicated by the Supreme Court. 


X, Another single Judge of this Court, 
P. D. Desai ff. in Hiraben v. Ishwarbharti 
(1977) 18 Guj LR 467 : (AIR 1977 Guj 
146), followed the view expressed by the 
Supreme Court in Trustees, Bombay Port v. 
Premier Automobiles, AIR 1974 SC 928 that 
“public bodies should resist the temptation 
to take technical pleas” like limitation. 

6. We are bound to follow the view ex 
pressed by the Supreme Court from time to 
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time and the guidelines laid down by it when 
the question of condonation of delay comes 
up for consideration. The Supreme Court had 
occasion to review its own earlier decisions 
as also the decisions of High Courts while 
construing the expression “sufficient cause” 
occurring in Section 5 of the Limitation Act 
in State of West Bengal v. Howrah Munici- 
pality (AIR 1972 SC 749) (supra). There 
the learned Judges quoted with approval the 
view of the Madras High Court in Krishna 
v. Chattappan, (1890) FLR 13 Mad 269 
where the learned Judges said that “Section 
5 gives the Court a discretion which in res- 
pect of jurisdiction is to be exercised in the 
way in which judicial power and discretion 
ought to be exercised upon principles which 
are well understood; the words ‘sufficient 
cause receiving a Hberal construction so as 
to advance substantial justice when no negli- 
gence nor inaction nor want of bona fide is 
imputable to the appellant”. 


= 7. In an earlier case, Ramlal v. Rewa 
Coalfields Ltd., (AIR 1962 SC 361), which 
was also referred to by Thakkar J., the Sup- 
reme Court observed (at p. 363): 


“In construing S. 5 it is relevant to bear 
in mind two important considerations. The 
first consideration is that the expiration of 
the period of limitation prescribed for mak- 
ing an appeal gives rise to a right in favour 
of the decree-holder to treat the decree as 
binding between the parties. In other words, 
when the period of limitation prescribed has 
expired the decreeholder has obtained a 
benefit under the law. of limitation to treat 
the decree as beyond challenge, and this 
legal right which has accrued to the decree- 
holder by lapse of time should not be light- 
heartedly disturbed”. 

The Supreme Court, however, made it clear 
in that case that “other consideration which 
cannot be ignored is that if sufficient cause 
for excusing delay is shown discretion is 
given to the Court to condone delay and ad- 
mit the appeal. This discretion has been 
deliberately conferred on the Court in order 
that judicial power and discretion in that be- 
half should be exercised to advance sub- 
stantial justice”. In Trustees, Bombay Port v, 
Premier Automobiles (AIR 1974 SC 923) 
(supra), the Supreme Court has expressed 
the view that “public bodies should resist 
the temptation to take technical pleas or 
defeat honest claims by legally permissible 
but marginally unjust contentions, including 
narrow limitation”. 

_ § The question here is, whether a pub- 
lic body like the State Bank of Saurashtra 


had: taken technical pleas to defeat an honest 
claim which is legally permissible. No hard 
and fast line can be drawn as to what af- 
fords “sufficient cause” in a given case. Whe- 
ther “sufficient cause” is shown or not de- 
pends upon the facts of each case. On his 
own showing the second applicant was not 
bed-ridden. His Doctor said that during the 
period of five months between Jan. 25, 1978 
and June 28, 1976 he had visited him only 
on four or five occasions and the disease 
from which he was suffering was anemia 
which did not prevent him from _ looking] | 
after his routine duties as a Managing Part- 
ner, Jt is not a case where a person was ad- 
mitted as an inpatient in a hospital or a Nur- 
sing Home or where he had undergone an 
operation or where the Doctor advised bed- 
rest. Apart from all that, the appellant's 
conscience did not seem to prick him when 
he made a false statement to his Doctor that 
he required the certificate for use in the fac- 
tory. He knew fully well that his Doctor 
would not give him a certificate for an ill- 
ness from which he had not suffered if only 
he had told him that the certificate was 
meant to be filed in the Court. The applica- 
tion cannot, therefore, be said to be a bona 
fide one made to advance the cause of jus- 
tice. There is also nothing on record to show 
that during the period between Jan. and 
June 1976 anybody other than himself was 
discharging the functions of the Managing 
Partner. We are, therefore, unable to plac 
any credence on the story trotted ont by 
him that he suffered from anemia which 
disabled him from even contacting his advo- 
cate. No affidavit of the advocate has also 
been filed to show on what date he contact- 
ed him for obtaining the certified copies of 
the judgment and decree. We, therefore, un- 
hesitatingly hold that the delay has not been 
satisfactorily accounted for. Whatever liberal 
interpretation we may try to put on the 
words “sufficient cause”, it would be im- 
possible for us, having regard to the facts o 
this case, to hold that there is no negligence 
or inaction or want of bona fides on the part 
of the applicants. From the above discussion 
it is manifest that no “sufficient cause” has 
been shown by the applicants for condoning 
the delay of 147 days in this case. 


9. This application is accordingly dismissed. 
Rule is discharged. No costs. Registration of 
the appeal is refused. 











Application dismissed. 
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_ N. R. BHATT, J. 

Thakkar Babulal Dayashanker, Appellant 
v. Mehta Natwarlal Kaluram and another, 
Respondents. 

Second Appeal No. 
D/- 29-8-1976. °° 

Civil P. C. (1808), Order 6, R. 7; O. 8 
R. 9 — Written statement to amended plaint 
— Court's power to permit. AIR 1966 
Punj 162 and AIR 1960 Punj 575, Dissented 


465 of 1971, 


The very genesis of the Jaw of pleadings 
is that the Court and the respective parties 
should have full know of the case of both 
the parties so that the subsequent trial may 
proceed in that well defined channel and no 
prejudice is caused to either of the sides by 
rambling and meandering course of trial. 

{Para 4) 

Order 6 of the Civil P. C. deals generally 
with the pleadings of both the plaintiff and 
the defendant and the legislative mandate 
is applicable both to the plaint and to the 
written statement, It is, therefore, clear that 
what has been stated once as an allegation 
of fact or as a ground of a claim or an at. 
tack has got to be stuck to by the parties and 
any change in that stand can be taken note 
of by the Court only by way of amendment 
which is permissible only under the estab- 
lished principles of law. (Para 5) 

A defendant has got a right, when he is 
permitted to file his written statement to 
the amended plaint, to have his say only 
with respect to the matter introduced by 
amendment and no further. Order 8, R. 9 of 
the Civil P. C. in its latter part, no doubt. 
confers discretion on the Court to require a 
written statement or additional written state- 
ment from any of the parties and fix a time 
for presenting the same. It is already impli- 
cit in such powers that they are to be exer- 
cised ex debito justitiae. The Court exercis- 
ing its discretionary powers does so only to 
advance the cause of justice and such a 
‘power, assuming that it was exercised in this 
case, did not permit the defendant to 
change the whole front and raise a conten- 
tion which was not consistent with the earlier 
stand taken by him. The fact that the Court 
served the defendant with a copy of the 


*(Only portions approved for reporting by 
High Court are reported here.) _ 

o*/ Against order of J. P. Desai. Asst. Judge, 
Mehsana in Civil Appeal No. 54 of 1970.) 
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amended plaint and gave him time to Me 
additional written statement does not mean 
that the Court had given him liberty to treat 
the subject matter afresh in the manner he 
liked, ignoring the earlier written statement 
filed by him. The Court’s permission, unless 
so expressed or otherwise shown, must be 
understood to have given him permission to 
file an additional written statement in res- 
pect of the amended portion and no further. 
The Court’s power to permit the written 
statement is subject to the other provisions 
of law, namely, O. 6, R. 7 and subject to 
the general principles that under the law of 
pleadings a party is not permitted to blow 
hot and cold in different breaths. That is 
exactly what is prohibited by the enactment 
of the provisions of law of pleadings. AIR 
1966 Punj 162 and AIR 1960 Punj 575, 


Dissented from; AIR 1961 Him Pra 46. 
Rel. on. (Paras 6, 7) 
Cases Referred: Chronological Paras 
AIR 1966 Punj 162 7 
AIR 1961 Him Pra 46 l 5 
AIR 1960 Punj 575 | 7 
AIR 1949 Orissa 77 ? 


M. M. Shah for Appellant, P. V. Nanavati 
for J. C. Patel, for Respondent No. 1. 

JUDGMENT:— 1 to 4° * ° * 

The question is whether a party to a suit 
can be permitted to raise subsequently a plea 
which is incompatible or inconsistent 
with the plea taken up on the earlier occa- 
sion in the earlier pleadings. The very gene- 
sis of the law of pleadings is that the Court 
and the respective parties should have full 
know of the case of both the parties so that 
the subsequent trial may proceed in that 
well defined channel and no prejudice is 
caused to either of the sides by rambling and 
meandering course of trial. This very princi- 
pte is laid down in O. 8, R. 9 of the Civil 
P. C. which reads as follows:— 

“Rule 9, No pleading subsequent to the 
written statement of a defendant.other than 
by way of defence to a set-off shall be pre- 
sented except by the leave of the Court and 
upon such terms as the Court thinks 
This legislative mandate has been laid down 
in an imperative language which is too clear 
to call for any aid of canons of construction 
and the purpose underlying is that the par- 
ties must know as to what is the case of the 
other side which it is called upon to meet. 

5. The same conclusion can be had also 
from the equally mandatory provisions of 
O. 6, R. 7 of the Civil Procedure Code which 


reads as under: | 
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claim or contain any allegation of fact in- 
consistent with the previous pleadings of the 
party Pleading the same”, 


Order 6 of the Civil P., C. deals generally 
with the pleadings of both the plaintiff and 
the defendant and the legislative mandate 
quoted above is applicable both to the plaint 
and to the written statement, It is, therefore, 
clear that what has been stated once as an 
allegation of fact or as a ground of a claim 
or an attack has got to be stuck to by the 
parties and any change in that stand can be 
taken note of by the Court only by way of 
amendment which is permissible only under 
the established principles of law. 


6. Mr. Shah, the learned Advocate, how- 
ever, contended that whenever a plaint is 
amended by the plaintiff, a right accrues to 
the defendant to file a written statement to 
the amended plaint, and once this right ac- 
crues to the defendant what is stated ex- 
pressly or impliedly by the defendant in the 
earlier written statement would not bar his 
right to take up whatever stand the said 
defendant likes, irrespective of the stand 
taken by him in the earlier written statement. 
Taken to its logical limits Mr. Shah’s plea 
would mean that even if the defendant has 
admitted specifically or expressly anything 
in his earlier written. statement from the’ per- 
sonal knowledge, it would be open to him 
in his second and subsequent written state- 
ment to withdraw the same without seeking 
the amendment of the earlier written state- 
ment and take up even an incompatible 
stand. In other words. Mr. Shah’s submission 
would come to this that a defendant would 
have a right to obliterate his earlier written 
statement from the record — in fact, the 
earlier statement remains on the record — 
if he so. feels and it would not be open to 
the Court to have recourse to the earlier 
written statement to find out the stand 
taken therein in respect of a particular mat- 
ter. In my view, this is absolutely abhorrent 
of the concept of law of pleadings as en- 
visaged in the Civil P. C. In my view, a 
defendant has got a right, when he is per- 
mitted to file his written statement to the 
amended plaint, to have his say only with 
respect to the matter introduced by amend- 
ment and no further. Order 8, Rule 9 of the 
Civil Procedure Code in its latter part, no 
doubt, confers discretion on the Court to re- 
quire a written statement or additional writ- 
ten statement from any of the parties and fix 
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“Rule 7: No pleading shall, except by way. : 
of amendment raise any new ground of, 


[Prs. 5-7] 









éxercised ex debito justitiae. The Court exer- 
cising its discretionary powers does so only to 
advance the cause of 


case, did not permit the 
change the whole front and raise a conten- 


mean that the Court had given him liberty 
to treat the subject matter afresh in the 
manner he liked, ignoring the earlier written 
statement filed by him. As stated above, the 
Court’s permission unless so expressed or 
otherwise shown, must be understood to hav 

given him permission to file an additional 
written statement in respect of the amended 
portion and no further. It is, therefore, not 
possible to subscribe to Mr. Shah’s conten- 
tion that the Court had required the defen- 
dant to file the ddditional statement, though 
there is nothing which the court required 
him to do that, and to hold further that the 
court gave him liberty to give a go-bye to the 
stand earlier taken by him and to have the 
free ride in the matter. No such permission 
or requirement can be attributed to the 
Court, much less by implication and Mr. 
Shah’s submission on this score is difficult 
to be entertained. 


7. Mr. Shah, however, in this connection, 
invited my attention to the judgment of the 
Punjab High Court in the case of New 
Bank of India Ltd., v. Smt. Raj Rani w/o 
Jaikishan Dass reported in AIR 1966 Punj 
162 which followed the earlier decision of 
the Punjab High Court referred to in AIR 
1960 Punj 575 (Girdharilal v. Krishan Datt). 
It cannot be gainsaid that the Punjab High 
Court has made certain observations which 
would support the say of Mr. Shah. The 
Punjab High Court examined the case from 
a different angle. According to the Punjab 
view, the crucial test, in deciding whether 
the fresh written statement should be con- 
fined to the amended portion of the plaint 
only, is of the true nature of the order passed 
by the Court when it permits a fresh plaint 
to be filed, and according to that view, un- 
less the Court had at that stage specifically 
restricted the fresh plea to the amended 
material, it was perfectly open to the defen- 
dant to put in fresh written statement un- 
trammelled by his plea in his earlier writ- - 
ten statement. In my estimation the view of 


96 Guj. 
the Punjab High Court does not take note 
of the mandatory provisions of O, 6, R. 7 
and Order 8, Rule 9 of the Civil P, C. As 
stated above, the Court’s power to per- 
mit the written statement is subject to the 
other provisions of law, namely, O. 6, R. 7 
and subject to the general principles that 
under the law of pleadings a party is not 
permitted to blow hot and cold in different 
breaths. That is exactly what is prohibited 
by the enactment of the provisions of law 
of pleadings. I view the case from a different 
angle and unless there are words in the 
Court’s order permitting the defendant to 
raise any ground he liked, uninhibited by 
what he had earlier stated by solemn affirma- 
tion before, the permission to file additional 
written statement must be confined to the 
additional matter alone, and no further. The 
view of the Punjab High Court, in my esti- 
mation, runs counter to the provisions of 
O. 6, R. 7 and O. 8, R. 9 of the Civil P. C. 
and with respects, I am unable to subicribe 
to the same. In this connection, Mr. Shah 
has also called to his aid the case of ‘Chandra 
Kishore Das v. Babulal Agarwala’, ATR 1949 
Ori 77. In that case it has been held that 
Order 8, Rule 9 enables the Court to re- 
quire a written statement from any of the 
parties at any time. The authority proceeded 
to observe that after the plaint is amended 
it becomes the duty of the Court to call 
upon the defendant to file -the additional 
written statement particularly after the newly 
added defendant had filed his written state- 
ment. I fail to comprehend how this autho- 
rity buttresses the plea put forth by Mr. Shah 
‘that O. 8, R. 9 of the Civil Procedure Code 
casts on the Court a duty to see that a 
newly amended material is relied on by 
the other side, and for that purpose the 
Court may call upon the defendant to file an 
additional written statement. But this does 
not and cannot mean that the Court should 
allow liberty to the defendant to deal with 
the matter in an arbitrary manner and ignore 
the stand he had disclosed to the Court on 
the earlier occasion and plead something 
contrary to what he had done before. 


8. If any support for the view which I 
have mentioned above is needed, recourse 
can be had to the case of Dittu Ram v. 
Amar Chand, AIR 1961 Him Pra 46. In this 
judgment it bas been laid-down-in a clear 
and categorical manner by the Judicial Com- 
missioner that a party does not have a right 
to amend a previous pleading without the 
- permission of the Court and it would be a 
violation of the principles of pleadings. and 
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in general of provisions of O. 6, R. 7 of 
the Civil Procedure Code. in particular if 
on the amendment of the plaint a defendant 
is allowed to put forward pleas which are 
not in answer to the fresh matter introduc- 
ed by the amendment of the plaint and are 
inconsistent with the pleas previously put 
forward. 


9. Mr. Shah’s submission, therefore, carri- 


ed to its logical limits would confer on the 


defendant power to amend his written state- 
ment without recourse. to the provisions of 
O. 6, R. 17 of the Civil Procedure Code 
under which, amendment could be effected 
only if the Court, after examining the per- 
spectives of the case, grants the party speci- 
fic permission. In this view of the matter. . 
Mr. Shah’s submission based on the authority 
of the Punjab High Court cannot be upheld. 
x x x x 


Appeal dismissed. 
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Gariadhar Gram Panchayat, Appellant v. 
Nanubhai S. Desai and another, Respondents 


` Letters Patent Appeal No. 303 of 1977. 
D/- 6-2-1978.° 


(A) Letters Patent (Guj), . Ci. 15 — Ex 
pression “revisionat jurisdiction” — Scope of 
— Writ petition under Art. 226 of Constitu- 
tion against revisional order passed by State 
Govt. under 8. 805 of Guj. Panchayat Act — 
Letters Patent Appeal against Single Judge 
decision in writ-petition — Not maintainable. 
(Guj. Panchayats Act (1961), S. 305; Con 
stitution of India Art. 226). 


The revisional jurisdiction of the High 
Court within the meaning of that expression 
as used in Cl. 15 of the Letters Patent em- 
braces within its sweep all judicial orders 
made by Courts, Tribunals and other authori- 
ties howsoever they might have been describ- 
ed. Such a function may be performed by a 
Tribunal, by the State Government or by an 
officer of the State Government. Irrespective 
of who or which authority exercises this 
jurisdiction if the decision rendered by such 
an authority or tribunal is a judicial decision 
by which the lis or the contest between the 
parties is decided, the High Court in ex- 


°(Against judgment and order of P. D. 
Desai J. in Spl. Appln. No. 1548 of 1973 
D/- 8-4-1977.) 
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ercise of its power.under Art. 226-does noth- 
ing more than to revise that decision.: It may 
quash it.or. it may confirm it But essentially 
the jurisdiction which the High.Court ex- 
ercises is that of revising the judicial deci- 
sion impugned before it. Therefore. irres- 
pective of whether such a decision has been 
impugned under Art. 227 or Art, 226. none 
of which makes any reference to a right of 
appeal, appeal against the decision of a sin- 
gle Judge from such a decision is excluded 
by Cl. 15 of the Letters Patent. (Para 11) 
(Tests to determine whether an order is 
a judicial or quasi-judicial stated. L. P. A. 
No. 78 of 1970, D/- 22-9-1970 (Guj). Com- 
mented upon. (Para 18)) 

In the instant case the Appeal Com- 
mittee under the Guj. Panchayat Act 1961 de- 
cided: the lis between the Gram Panchayat 
and the petitioner who challenged the levy 
of tax by that Gram Panchayat. The Com- 
mittee had significant trappings of a Court 
of Law. The appeal was allowed and the 
tax imposed by the Panchayat was quashed. 
The revision against the appellate order was 
allowed and the tax imposed by the Pan- 
chayat was restored. The revisional order 
was challenged in the High Court before sin- 
gle judge in writ petition. The petition was 
allowed and the case was remanded to revi- 
sional authority. On the question whether 
Letters Patent Appeal against the decision of 
the Single Judge was maintainable. 


Held that the appeal was not maintainable. 
The decision of the Appeal Committee as 
well as the decision of the State Government 
were judicial orders, They were impugned 
before the single Judge under Art. 226. The 
Single Judge exercised the revisional jurisdic- 
tion when he examined those decisions. Since 
he exercised revisional jurisdiction ip rela- 
tion to them, appeal against his order under 
Cl. 15 of the Letters Patent was barred. 

(Para 14) 

Anno: AIR Manual 8rd Edn. Letters Patent 
Cl. 15, N. 5; AIR Comm. Constn. 2nd Edn. 
Arts. 226 and 82, N. 57 (A). 


Cases Referred: Chronological Paras 
(1970) L. P. A. No. 78 of 1970, D/- 22-9- 

1970 (Guj) 12 
(1965).67 Bom LR 609 7 
AIR 1955 Mad 72 : 1955 Cri Lf 323 8 
AIR 1955 Mad 287 | 9 


A. P. Ravani, for Appellant; S. D. Shah, 
(for No. 1) and K. M. Chhaya, Asstt. Govt. 
. Pleader, (for No. 2), for Respondents. 


S. H. SHETH. J.i— This appeal is directed 
against.. | the judgment c or Mr. . Justice P. D.. 
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. of 1973. The question which has been rais- 


ed is whether this Letters Patent Appeal is 
maintainable. In order to ‘examine this ques- 
tion, it is necessary to note a few facts and 
to determine the nature of the order which 
was challenged before him and the jurisdic- 
tion which he exercised. 


2. On 80th Nov. 1968, Gariadhar Gram 
Panchayat passed a resolution selecting a 
tax. On 26th Dec. 1968 the panchayat pub- 
lished a public notice and invited objections, 
if any, to the tax which it had selected for 
imposition. On 24th Jan. 1969° the original 
petitioner lodged objections before the pan- 
chayat. On 12th Feb. 1969 the gram sabha 
unanimously decided to impose the entertain- 
ment tax. The objections lodged by the ori- 
ginal petitioner were obviously rejected. On 
lst March 1969 the imposition of the tax 
was notified. The original petitioner felt ag: 
grieved by it and, therefore, filed an appeal 
before the District Panchayat, Bhavnagar. 
The Appeal Committee of the District Pan- 
chayat decided the appeal which was allow- 
ed. The tax imposed by the gram panchayat 
was therefore quashed. The appellate order 
was challenged by the panchayat before the 
State Government under S. 805 of the Guja- 
rat Panchayats Act, 1961. The Development 
Commissioner who decided the revision ap- 
plication allowed it and restored the tax im-- 
posed by the Gram Panchayat. The revisional 
order of the Development Commissioner was 
challenged in this Court in Special Civil Ap- 
plication No. 1548 of 1973 by the original 
petitioner. It was heard by Mr. Justice P. D. 
Desai on 8th April 1977. He allowed the 
petition and remanded the case to Develop- 
ment Commissioner. 


3. It is that order which is challenged by 
the Gram Panchayat in this Letters Patent 
Appeal. 


4. It has been contended by Mr. S. D. 
Shah who appears on behalf of the original 
petitioner that this appeal is not maintainable. 
The Special Civil Application was filed under 
Arts. 226 and 227 of the Constitution. In 
order to answer the contention which has 
been raised before us. it is necessary to 
determine the nature of the order which was 
made by the Appeal Committee in appeal . 
and by the Development Commissioner in 
revision. Section 290-A, inter alia, provides 
that the Appeal Committee of a district pan- - 
chayat shall exercise the powérs . conferred 
upon the district panchayat. under Ss. 93, 
178. „and. 290. of. the Gujarat Panchayats Act. 
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and that the Appeal Committee shall consist 
of the President of the panchayat and four 
other members of the panchayat. It further 
provides that the State Government shall 
make rules consistent with the Act to regu- 
Jate the procedure which the Appeal Com- 
mittee shall follow in exercising its appel- 
late powers and that such rules may, inter 
alia, provide for the mode of settling the 
differences which may arise between the 
members of the Bench. Sub-sec. (6) provides 
that the appellate powers of the Appeal Com- 
mittee shall include the power to grant tem- 
porary injunction or to issue a direction to 
stay the execution of the decision or order 
appealed against until the disposal of the 
appeal or to make such other interlocutory 
orders as may appear to be just and conveni- 
ent and that such power may be exercised by 
the Chairman of the Appeal Committee. Secs 
tion 290-A shows that the Appeal Commit- 
tee which exercises powers conferred upon 
a district panchayat under Ss. 93, 178 and 
290 has the trappings of a Court. Sec. 98 
deals with the control on erection of build- 
ings. Section 178 deals with the question of 
levy of taxes and fees by gram panchayats 
and nagar panchayats. S. 290 provides for 
appeals against the orders of gram or Dagar 
panchayats. The State Government has made 
in pursuance of this section Gujarat District 
Panchayats Appeal Committee (Procedure) 
Rules, 1988. Rule 5 provides for registration 
of an appeal. It, inter alia, lays down that 
if the Secretary is satisfied that an appeal 
which has been presented suffers from some 
minor defects only, the Secretary shall re- 
gister it. If an appeal has been filed beyond 
time, the Secretary has with the approval of 
the Appeal Committee power to register an 
appeal if he is satisfied that on account of 
the non-communication of the order or deci- 
sion of the panchayat to the appellant, the 
appellant was not aware of such order or de- 
cision and that, therefore, he could not pre- 
fer the appeal within the period of limitation. 
Sub-rule (8) of R. 5 provides for return of 
appeal under certain circumstances. R. 6 
provides that an appeal shall be heard when 
three members are present. Rule 7 ‘provides. 
that parties to the appeal shall be served 
with notice before the appeal is decided on 
merits. It confers power upon the Chairman 
to call for all the material records and papers 
which are necessary for deciding 
the appeal. Next it also confers power upon 
the committee to examine any witness Or to 
require any document to be produced im 
order to enable it to decide the appeal. ` It 
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then provides that decision on merits shall 
be recorded by the Appeal Committee after 
the parties have been heard. Rule 8 wbich. 
is the last rule provides that, in any matter 
not provided for in those rules, the procedure 
laid down in the Civil P. C. 1908, may, as 
far as applicable, be followed or that the 
appeal committee may regulate its procedure 
in such manner as it thinks fit. A glance at 
these rules makes it clear that the Appeal 
Committee, which inter alia, has the power 
to examine witnesses is under an obligation 
to hear the parties before it decides the ap- 
peal on merits and that the Civil Procedure 
Code is as far as practicable applicable to 
regulate the procedure before the Appeal 
Committee. It is also necessary to note that 
the function which the Appeal Committee 
performs is the function of deciding a dispute 
between a gram panchayat or nagar pancha- 
yat on one hand and the party aggrieved by 
the decision of the gram or nagar panchayat 
on the other hand. In other words, the deci- 
sion of a gram or nagar panchayat becomes 
the subject-matter of lis between the gram 
or nagar panchayat on one hand and those 
who are aggrieved by it on the other hand 
and this lis between the parties is decided 
by the Appeal Committee. It is, therefore, 
clear that the Appeal Committee performs the 
function of a judicial tribunal. It decides the 
lis between the parties and has also got 
trappings of a Civil Court. Therefore, the 
order which the Appeal Committee makes, 
in our opinion, is a judicial order. 


5. The appellate order made by the Ap- 
peal Committee can be revised by the State 
Government under Section 805 of the Gujarat 
Panchayats Act, 1961. Section 805 provides 
as follows: 


“The State Government’ may call for and 
examine the record of proceedings of any 
panchayat or of any committee thereof or of 
any officer except any proceedings of the 
Nyaya Panchayat or of the District or the 
Sessions Court in judicial proceedings in re- 
vision or reference from the proceedings of 
a Nyaya Panchayat for the purpose of satis- 
fying itself as to the legality or propriety of 
any order passed and may revise or modify 
the order as it shall deem just.” 


These are the contours of the revisional juris- 
diction which the State Government exercises 
under S. 305. Where a subordinate tribunal, 
such as the Appellate Committee, has exer- 
cised judicial power by deciding the lis be- 
tween the parties and if such a decision is 
challenged ` before the State Government 
under S, 305, the State Government also ex- 
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ercises the judicial power, acts asa judicial 
tribunal and decides the lis between the par- 
ties. It is, therefore, clear that the decision 
which the Appeal Committee or the revi 
gional authority against the appellate decision 
of the Appeal Committee exercises is judi- 
cial in character. The decisions which they 
record are judicial decisions. 


6. The question, therefore, which has 
arisen before us is whether appeal under 
Cl. 15 of the Letters Patent lies against an 
order made by a learned single Judge in a 
petition in which such an order was chal- 
lenged. It may be noted that so far as the 
Arts. 226 and 227 are concerned, none of 
them provides for an appeal against.a deci- 
sion of a learned single Judge recorded in a 
petition instituted thereunder. Therefore, 
right of appeal against the decision of a 
learned single Judge cannot be gathered or 
inferred from them. The source of the right 
of appeal lies only in Cl. 15 of the Letters 
Patent. In its application to this High Court, 
Cl. 15 provides as follows: l 


“And we do further ordain that an i 
shall lie to the said High Court of Judica- 
ture at Bombay from the judgment not’ be 

a judgment passed in the exercise of ap- 
pellate jurisdiction in’ respect of a decree or 
order made in the exercise of appellate furis- 
diction by a Court subject to the superinten- 
dence of the said High Court and not- being 
an order made in the exercise of revisional 
jurisdiction, and not being a sentence ot 
order passed or.made in exercise of the power 
of superintendence under the provisions of 
S. 107 of the Government of India: Act, or 
in the exercise of criminal jurisdiction of one 
Judge of the said High Court or one Judge 
of any Division Court, pursuant to S. 108 
of the Government ‘of India Act, and that 
notwithstanding anything hereinbefore pro- 
vided, an appeal shall lie to the said High 
Court from a judgment of one Judge of the 
said High Court or one Judge of any Divi- 
sion Court, pursuant to S. 108 of. the Gov- 
ernment of India Act, made on or after the 
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first day of Feb. 1929 in the exercise of ap- 


pellate jurisdiction in respect of a decree or 
order made (in the exercise of appellate juris- 
diction) by a Court subject to the superinten- 
dence of the said High Court where the 
Judge who passed the judgment declares that 
the case is a fit one for appeal; but that the 
right of appeal from other judgments of 
Judges of the said High Court or of such 
Division Court shall be to Us, Our heirs or 
successors in Our or Their Privy D as 
hereinafter provided. ..ermsrse me 0? 
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Clause 15 which provides for right. to appeal 
from the decisions of the learned single 
Judge of the High Court to a Division Bench 
of that Court is subject to certain exceptions. 
The bracketed portion which carves out the 
exceptions to that right, inter alia, provides 
that if a learned single Judge has exercised 
revisional jurisdiction or the power of super- 
intendence, then his decision in such a case 
is not appealable under Cl. 15 of the Letters 
Patent. The -exercise of revisional jurisdiction 
within the meaning of the language used in 
Cl. 15 of the Letters Patent has nothing to 
do with Art. 226 or Art. 227 of the Constitu- 
tion. In fact, Arts. 226 and 227 were not en- 
acted when Letters Patent were brought into 
force. Therefore, it is not wholly correct to 
say, as is generally believed, that the Court 
exercises original jurisdiction under Art. 226 
and that, therefore, any order made tbere- 
under by a learned single Judge is appealable 
under Cl. 15 of the Letters Patent. The test 
which is required to be applied to determine 
whether a particular order made by a learn- 
ed single Judge is appealable or not in so tar 
as the writ jurisdiction is concerned, whether 
the learned single Judge while exercising 
power under Art. 226 or under Art. 227 was 
required tp revise the order impugned before 


7. Before we proceed further with this as- 
pect we may refer to two decisions which 
have been cited before us. In Jagannath v. 
Gulabrao (1965) 67 Bom LR 609, the ques- 
tion which was argued was whether the 
jurisdiction exercised by a learned single 
Judge under Art. 227 was the revisional juris- | 
diction within the meaning of that: expression 
used in CL 15 of the Letters Patent A Divi- 
sion Bench of the High Court of Bombay 
compared Art 227 of the Constitution with 
Sec. 107 of the Government of India Act, 
1915 and Sec. 224 of the Government of 
India Act, 1985, and recorded the conclusion 
that Art. 227 in the matter of superintend- 
ing jurisdiction of the High Court over sub- 
ordinate tribunals was successor to S. 107 
and S. 224 referred to above, It was further 
held by the learned Judges that if the super- 
intending jurisdiction was exercised in a judi- 


. cial matter by the High Court under Art. 227 


appeal against such a decision of a learned 
single fudge was excluded by Cl. 15 of the 
Letters Patent. To repeat, Cl. 15 of the 
Letters: Patent excludes appeals against the 
decision of a learned single Judge both in a 
case where he has exercised revisional juris- 
diction or in a case where he has exercised 
superintending jurisdiction.. The question whe- 
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ther an appeal would He against the decision 
of a learned single Judge under CL. 15 of 
the Letters Patent if he has exercised revi- 
sional or superintending jurisdiction under 
Art. 226 was not canvassed before the Bench. 


8 The next decision to which reference 
has been made is in Srinivasa Reddiar v. P. 
Krishnaswami Reddiar. AIR 1955 Mad 72. In 
that case the question which was argued was 
whether the jurisdiction exercised by the 
High Court under Art. 227 was. revisional 
jurisdiction, The Madras High Court answer- 
ed the question in the affirmative. It was 
also contended before that Court that an 
order made under Art. 227 without jurisdic- 
tion would be patently illegal and that there- 
fore, such an order without any exception 
would be appealable under Cl. 15 of the 
Letters Patent. That argument was negatived 
by the learned Judges of the Madras High 
Court. 

§. The third decision to which our atten- 
tion has been invited is In re  Tirupulis- 
-wamy Naidu, AIR 1955 Mad 287. It was 
held by a Division Bench of the Madras. High 
Court that jurisdiction exercised under Art- 
cle 227 is a revisional jurisdiction and not 
_the.extraordinary original jurisdiction like the 
jurisdiction of the Court under Art. 226 of 
“the Constitution. 


10. It is, therefore, clear that if a learned 

single Judge of the High Court exercises re- 
visional jurisdiction, no appeal against his 
decision under Cl. 15 of the Letters Patent 
is competent. It is also clear that under Arti- 
cle 227, the High Court’ exercises revisional 
jurisdiction. The Madras High Court in the 
latter-mentioned judgment has described Arti- 
cle 226 as extraordinary original jurisdiction. 
It may be so. But what happens in a case 
where a writ of certiorari is sought under 
Art. 226 to quash a judicial decision of a 
Court or a tribunal below. That raises the 
question of what a judicial decision is. 


11. In our opinion, a judicial decision is 
one which is rendered by a Court or an au- 
thority which has no interest in the subject- 
matter of the decision and which is rendered 
after hearing both the parties. In other words, 
when a Court or an authority, howsoever it 
might have been described, decides lis be- 
tween two contesting parties, the decision 
which it renders is a judicial decision. When 
such a decision is impugned before the High 
‘Court, what- the High Court does is to re- 
vise it. While doing so, the High Court may 
confirm it, modify it or quash it. The revi- 


sional ; jurisdiction of the High Gourt, with: - 


in the meaning of that expression as us 
in. CL 15 of the Letters Patent 


a function may be performed by a Tribunal, 








or. tribunal is a judicial decision by which 
the lis or the contest between the parties 
is decided, the High Court in exercise of its 
power under Art. 226 does nothing more 
than to revise that decision. It may quash it 
or it may confirm it. But essentially the 
jurisdiction which the High Court exercises 


makes any reference to a right of appeal. ap- 
peal against the decision of a learned single 
Judge from such a decision is excluded by 
Cl. 15 of the Letters Patent. 


12. An unreported decision of a Division 
Bench of this Court consisting of Mr. Justice 
Divan (as he then was) and Mr. Justice T. U. 
Mehta in Letters Patent Appeal No. 78 of 
1970 decided on 22nd Sept 1970 has been 
cited before us. In that case, tbe dispute 
centred round the rejection of two nomina- 
tion papers. The dispute was that amongst 
others, two persons bad filed nomination 
papers for contesting the Sarpanchship of 
Sankhari village in Mehsana District. Their 
nomination papers were rejected by the elec- 
tion authority. By consent it was decided that 
the entire dispute should be referred to the 
Taluka Development Officer for his decision. 
The Taluka Development Officer held that 
both the nomination papers did not comply 
with the mandatory requirement of R. 6 of 
the Gujarat Gram and Nagar Panchayats 
(Sarpanch and Upa-Sarpanch, Chairman and 
Vice-Chairman) Election Rules, 1962 and 
that, therefore, they were invalid. He, there- 
fore, set aside the entire proceedings relating 
to the election of the Sarpanch of Sankhari 
village. That decision was challenged in a 


. writ petition which was filed in this Court. 


The learned single Judge allowed the writ 
petition, quashed the order of the Taluka 
Development Officer and declared the peti- 
toner in that petition duly elected as Sar- 
panch of Sankhari Gram Panchayat. That 
order. was challenged in the Letters. Patent 
Appeal. In that appeal it was. contended that. 
the, appeal was. not. maintainable. This Court 
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took the view that the appeal was maintain- 
‘able. While doing so, it proceeded on the 
Concession made by the learned advocate who 
‘raiséd that contention that the Taluka Deve- 
‘lopment Officer who had functioned as com: 
petent authority under S. 44 (6) of the Guja- 
rat Panchayats Act, 1961 was not a Tribunal 
or a Court within the meaning of Art. 227. 
In the alternative, this Court also expressed 
an opinion that the learned single Judge had 
appreciated evidence and come to the con 
clusion on appreciation of such evidence, 
Therefore, in the opinion of this Court, ap- 
preciation of evidence recorded by the learn- 
ed single Judge amounted to exercise of ori- 
ginal Jurisdiction under Art. 226 which dis- 
tinguished the revisional proceedings under 
Art. 227 of the Constitution. We do not ‘find 
any reference to Cl. 15 of the Letters Patent 
having been made in that decision. Since it 
was conceded by the learned advocate who 
raised the preliminary objection that the 
Taluka Development Officer who exercised 
jurisdiction under S. 44 (6) of the Gujarat 
Panchayats Act was neither a ‘Court’ nor a 
‘Tribunal’, it was really not necessary for this 
Court to express an opinion on the nature of 
the jurisdiction exercised by the learned 
single Judge. Therefore, the examination of 
the question on merits. appears to us to be 
obiter dicta. 


13. Jn our opinion, the test which is re- 
quired to be applied while determining whe- 
ther an order made by a learned single Judge 
is appealable to a Division Bench under 
Cl. 15 of the Letters Patent is not whether 
the party has invoked Art. 226 or Art. 227 
or whether one Article confers larger juris- 
diction while the other Article does not do 
so. But the real test is whether what the 
learned single Judge has: done is to revise a 
judicial order. Hf the order which was chal- 
lenged before him was a judicial order and 


if he examined that order and recorded his 


decision, he did nothing else execpt to revise 
it. In case of an executive or administrative 
order, a Court of law does not exercise revi- 
sional jurisdiction. We do not revise such 
orders. We may uphold their validity or de- 
clare them to be invalid and unlawful. We 
do not revise them in the sense that we do 
not substitute our decisions for the decisions 


“of the executive orders impugned before us 


nor do we modify them. The expression “re 
visional jurisdiction” used in Cl. 15 of the 
Letters Patent has a reference to a judicial 
order and to no other orders. We have re- 
produced above Cl. 15 of the Letters Patent 


in its entirety, When CL 15-is read in its 
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entirety, it leaves no doubt in our minds that 
it refers to judicial orders. Such a judicial 
order does not necessarily emanate from or 
originate in a Civil Court. It may originate 
in a Tribunal or in an authority. As: stated 
above, the test whether a particular order 
is judicial order or not lies in determining the 
fact whether the tribunal or authority below 
has decided lis between the contesting par- 
ties and adjudicated upon their rights. A lis 
exists between the parties when there is a 
proposition by one and opposition by another. 
The existence of such a lis, the decision by 
a tribunal or authority having no interest in 
the subject-matter of the decision and the ad- 
judication of the rights of the contesting par- 
ties in that behalf lead to an irresistible in- 
ference that the order made by such a tri 
bunal or authority is a judicial order. If such 
a judicial order is challenged in this Court 
before a learned single Judge, he revises it. 
He may do so either under Art. 226 or Arti- 
cle 227. Now, when he exercises such a revi- 
sional jurisdiction irrespective of the fact 
whether it is invoked under Art. 227 or Arti- 
cle 226 his order is not appealable to a Divi- 
sion Bench under Cl. 15 of the Letters Patent. 
It is needless for us to say that the nature o 
an order, whether it is a judicial or quasi 
fudicial order, is determined by the follo 
ing tests: (i) whether the tribunal or th 
authority had decided lis between the parties, 
(ii) whether it had interest in the subject- 
matter of the decision and (iii) whether th 
rights of the contesting parties had been 
adjudicated upon by it. If the answer to th 
first and the third questions is in the affirma- 
tive and the answer to the second questio 
is in the negative, the decision which is ren- 
dered by a learned single Judge in a petition 














decision of a learned single Judge befor 
whom such an order is impugned is barre 
by CL 15 of the Letters Patent. 


14. In the instant case, the Appeal Com- 
mittee decided the lis between Gariadhar Gram 
Panchayat and the petitioner who challenged 
the levy of tax by that gram panchayat. It 
has significant trappings of a Court of law. 
That decision was challenged before the State 
Government in revision. Therefore, the deci 
sion of the Appeal Committee as well as the 
decision of the State Government were judi- 
cial orders. They were impugned before the 


learned single Judge under Art. 226. In our 
‘opinion, he exercised the revisional jurisdic: : 
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ton when he examined those decisions. Since 
e exercised revisional jurisdiction in rela- 
ion to them. appeal against his order 
under Cl. 15 of the Letters Patent is 
barred, ; 
. 15. Therefore, this appeal is not main- 
tainable and is dismissed with no order as to 
costs in the circumstances of the case. Since 
we have held that the appeal is not maintain- 
able, we reject the application made by Mr. 
Ravani for amendment to the memorandum 
of Letters Patent Appeal. 
Appeal dismissed. 
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J. B. MEHTA, Ag. C. J., D. A. DESAI 
AND B. K. MEHTA JJ. 
R. M. Gajjar, Petitioner v. State of 
Gujarat and others, Respondents. 
Special Civil Appin. No. 2265 of 1974, 
D/- 4-5-1977. 


. {A) Constitution of India, Art. 235 — 
Control vested in the High Court under 
— Scope. 

The control vested in the High -Court 
tunder Art.. 235 of the Constitution is 
exercisable not only over the members 
of' the judicial service of the State as 
defined in Art. 236 (b), but the ministe- 
vial officers and servants on the establish- 
ment of the subordinate courts are also 
ultimately subject to such control. Case 
law discussed. (Paras 12, 15) 


Anno: AIR Comm., Constn. of Ind. (2nd 
Edr.), Art. 235, N. 1. 

(B) Gujarat Civil Services (Discipline 
and Appeal) Rules (1971) R. 23 — Powers 
of review under — Scope. 

The High Court on its administrative 
‘side had jurisdiction to enhance the 
penalty imposed by the District Judge 
upon a member of the ministerial staff 
of the subordinate court in exercise of 
the powers of review conferred | by 
Rule 23 of the Gujarat Civil Services 
(Discipline and Appeal) Rules, 1971; - 

z ` (Paras 14, 15) 


Cases Referred: Chronological Paras 
AIR 1977 SC 1619 : (1977) 2 SCC.12 3 
"1977 Lab IC 849 : 3 
AIR 1976 SC 404:1976 Lab IC 297 6 
AIR 1976 SC 1841 : 1976 Lab IC 1190 6 
‘ATR 1976 SC 1899 : 1976 Lab IC i k 
AIR 1976 SC 2490:1976 Lab IC 1633 7 
AIR 1976 Punj & Har 215 (FB) 12 


AV/AV/A61/78/CWM 


(FB) (Mehta Ag. C, J.) A.LR. 


(1976) 17 Guj LR 1017 (FB) 4,6 
AIR 1975 SC 511 : 1975 Lab IC 347 6 
ATR 1975 SC 613 : (1975) 1 SCC 843 4 


1975 Lab IC 375 _ + 3,6 
1975 Lab IC 578 : 16 Guj LR 277 2 
ATR 1974 SC 710:1974 Cri LJ 631 10 
AIR 1974 SC 2192:1974 Lab IC 1380 : 

3, 6, 7 
AIR 1972 SC 1028 : 1972 Lab IC 571 6,13 
AIR 1970 SC 158 6 
AIR 1970 SC 1616:1970 Lab IC1336 6 
AIR 1968 SC 647 6 
AIR 1967 SC 903 6 
AIR 1966 SC 447 2, 5, 6, 9, 10,12 
AIR 1966 SC 1987 6 
AIR 1961 Cal 1 (FB) 12 
AIR 1959 An Pra 497 12 
AIR 1956 SC 285 7 
AIR 1954 SC 215 10 


5. B. Majumdar, for Petitioner, J. R. 
Nanavati, Asst. Govt. Pleader I/b H. M. 
Bhagat of M/s. Ambubhai Divanji & Co. 
(for Nos. 1 and 2) and G. N. Desai. Govt. 
Pleader I/b R. M. Desai of M/s.. Ambu- 
bhai Divanji &° Co. (for No. 3) for Res< 
pondents. | 


J. B. MEHTA, Ag. C. J.:— In this peti« 
tion the two petitioners: who were 
appointed as class III employees on the 
establishment of the Civil Courts at Raj- 
pipla and Jambusar, in the District of 
Broach, by the District Judge, Broach, 
have challenged the ~ final order of the 
‘District Judge along with the order of 
the High Court at Annexures G and H 
as per which they have been removed 
from service. The petitioners had been 
charge-sheeted by the District Judge on 
Dec. 22, 1971, for falsely identifying three 
persons before the then Civil Judge, Ju- 
nior Division, and Judicial Magistrate, 
F. C. Savli, as per Ex. A. In the disci- 
plinary enquiry which was instituted on 
this chargesheet at Annexure A, the peti- 
tioners had admitted the charges and 
prayed for mercy. The District Judge by 
the order dated June 5, 1974 at Annexure 
D. passed the order to withhold future 
promotions with permanent effect. The 
High Court, however, considered the 
punishment grossly inadequate and, 
therefore, under R. 23 of the Gujarat 
Civil Services (Discipline and Appeal) 
Rules, 1971, hereinafter referred to as 
‘the rules’, issued a show cause motice 
at Annexure E, on Sept. 6, 1974 to en- 
hance. the punishment to one of removal 
from service. After hearing the peti- 
tioners the. High Court passed an order 
at Annexure. G, dated Dec. 30, 1974 ob- 


serving that it- was not safe to continue 
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persons lke the delinquents who have 
committed a serious and grave miscon- 
duct in the service of the Judicial De- 
partment. The penalty imposed upon 
them by the competent authority being 
grossly inadequate, it was considered 
that adequate punishment looking to the 
serious and grave misconduct of the peti- 
tioners could not be less than removal 
from service. Accordingly. the District 
Judge, Broach, by the order at Anne~ 
xure H, in pursuance of the High Court’s 
order has removed from Government 
service the two petitioners with effect 
from Dec. 23, 1974. It is these two orders 
at Annexures G and H by the High Court 
and by the District Judge removing the 
present petitioners which are challenged 
in this petition. 


2. When the matters came up for 
hearing. before the learned Single Judge 
as the question arose as to the compe- 
tence of the High Court to review the 
penalty by exercising powers under R. 23 
und as the relevant rule merely provided 
this review power being exercised by 
the authority to which an appeal against 
the order imposing the penalty would lie 
and as no such authority could be clearly 
spelt out in the rules, the learned Single 
Judge after considering the relevant pro- 
visions and the historical background of 
the various constitutional reforms wan- 
ted to rest the source of this power in 
the constitutional control of the High 
Court under Art. 235 consistent with 
which alone all these disciplinary rules 
could be properly read. The difficulty 
which, however, the learned Single Judge 
experienced was that a Division Bench in 
Ramesh C. Mashruvala v. State 16 Guj 
LR 277: (1975 Lab IC 578) had in that 
case of the Registrar, Small Cause Court. 
proceeded on a restricted interpretation 
of Article 235 as being confined only to 
persons in the judicial service of the 
State as defined in Art. 236 (b) on mix 
apprehension of the true ratio of State 
of West Bengal v. Nripendra Nath 
Bagchi’s, case, AIR 1966-.SC 447, 
This being the question of wide public 
importance as to the true interpretation 
of Art. 235, which embodied the cardinal 
principle of the independence of judi- 
ciary, he has made this reference to this 
larger bench formulating the following 
two’ questions in this reference: 


(1) Whether the High Court on ifs 
administrative side has jurisdiction to 
enhance the penalty imposed by the 
District- Judge upon a member of the 
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ministerial staff of the subordinate Court 
in exercise of the powers of review con- 
ferred by R. 23-of the Gujarat Civil 
Services (Discipline and Appeal) Rules, 
1971? 


(2) Whether the control vested in the 
High Courts under Art. 235 of the Cons- 
titution is exercisable only over members 
of the judicial service of the State as 
defined in Art. 236 (b) or whether the 
ministerial officers. and servants on the 
establishment of the subordinate Courts 
are also ultimately subject to such con- 
trol? 


3. It is true that while this reference 
was pending, the decision in Mashru- 
vala’s case has been set aside by their 
Lordships in the decision in State of Gu- 
jarat v. R. C. Mashruvala, (1977) 2 SCC 
12 : (AIR 1977 SC 1619). Their Lordships 
reversed the view on facts of the Divi- 
tion Bench by holding that on a true in- 
terpretation of the various provisions of 
the Presidency Small Cause Courts Act, 
1882, the Registrar of a Small Cause 
Court exercised judicial powers, heard 
suits, passed decrees which were appeal- 
able and, therefore. he was a person hold- 
ing a civil judicial post inferior to the 
post of a Distnict Judge and was in judi- 
cial service as defined in Art. 236 (b) 
which means, “a service consisting exclu- 
sively of persons intended. to. fill the post 
of District Judge and other civil Judicial 
posts imferior to the post of District 
Judge”. Therefore, their Lordships held 
that the Registrar inasmuch as he exer- 
cised judicial functions, was a judicial. 
Officer in Judicial Service and clearly 
came within the scope and intent of Arts. 
235 and 236 because Article 235 in fact 
vested control in the High Court. in res- 
pect of persons belonging to the judicial 
service of a State and holding any post 
inferior to the post of a District Judge. 
It was further pointed out that the fact 
that the High Court was not the appoint- 
ing authority was not relevant in regard 
to the’ disciplinary jurisdiction of the 
High Court which was clearly vested un- 
der Art, 235. Finally at page 14, it was 
held that the High Court had abdicated 
its own disciplinary jurisdiction. The 
independence of the judiciary had 
been emphasised by the Supreme. Court 
in unmistakable terms in the decision in 
High Court of Punjab and Haryana v. 
State. of Haryana, (1975) 1 SCC 843: 
(ATR 1975 SC 613): and Samsher Singh 
v. State of Punjab, AIR 1974 SC 2192; 
(1974 Lab IC 1380), These decisions have 
proceeded ‘only on a true interpretation 
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of the later: part of Art. 235 because 
Art. 235 clearly includes in this wide 
control after the present Constitution 


even persons in the judicial service as 
defined in Art. 236 (b), It was sufficient 
for their Lordships to rest their decision 
on this narrow ground because the 
Registrar having been found to be a 
member of the judicial service because 
of his judicial functions, in terms fell in 
the later part of Art. 235 because of the 
inclusive clause. The wider question, 
therefore, which was assumed by the 
Division Bench that Art. 235 even in the 
earlier portion, when it was worded in 
the widest language as vesting control 
over the District Courts amd Courts sub- 
ordinate thereto, would also get confined 
in its scope only to the persons in the 
judicial service was a question which 
still remains to be answered in the pre- 
sent reference, The entire catena of deci- 
sions of the Supreme Court have been 
only so far as inclusive later part is con- 
cerned where by the very terms of this 
inclusion the framers of the Constitution 
have clinched this question of the disci- 
plinary control over the members of the 
judicial service. 


4. We shall take up first the second 
question, as argued by Mr. Majmundar 
about the true construction of Art. 235. 
Article 235 and the . interpretation 
clause in Art, 236 run as under :-— 


“235. — The control over district courts 
and courts subordinate thereto including 
the posting and promotion of, and the 
grant of leave to, persons belonging to 
the judicial service of a State and hold- 
ing any post inferior to the post of dis- 
trict Judge shall be vested in the High 
Court, but nothing in this article shall 
be construed as taking away from any 
such person any right of appeal which 
he may have under the law regulating 
the conditions of his service or as autho- 
rising the High Court to deal with him 
otherwise than in accordance with the 
conditions of his service prescribed under 
such law.” 


“236. In this Chapter,— 


(a) the expression “District Judge” 
includes Judge of a City. Civil Court, 
Additional District Judge, Assistant Dis- 
trict Judge, Chief Judge of a Small 
Cause Court, Chief Presidency Magis- 
trate, Additional Chief Presidency Magis- 
trate, Sessions Judge, Additional Sessions 
Judge and Assistant Sessions Judge; 


' (b) the expression “judicial service” 


means ‘a service ‘consisting exclusively ot 
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persons intended to’ fill the post: of Dis- 
trict Judge and other civil judicial posts 
inferior to the post of ‘District Judge.” © 
Article 235 being the constitutional pro- 
vision in the context of the independence 
of the subordinate judiciary, the provi- 
sion would have to be carefully inter- 
preted in the light of the entire context 
and setting so as to give full effect to 
it. As pointed out in the Full Bench 
decision in S. H, Sheth v. Union of India 
(1976) 17 Guj LR 1017 at p. 1040, the 
Constitution being a revelation of great 
purposes which were intended to be 
achieved by it as a continuing instru- 
ment for the organic growth of the 
country all source on statutory inter- 
pretation or relevant material would 
have to be explored by a purposeful 
functional interpretation looking to the 
object, considering the mischief, social 
and historical background and the entire 
provision as a whole in its proper con- 
text and setting. Such an important 
constitutional provision could not be 
read in vacuo but as occurring in a 
single complex pragmatic organic in- 
strument in which one part may throw 
light on another and, therefore, we must 
give due regard to all the relevant mate- 
rials by exploring all the avenues for 
ascertaining the true legislative inten- 
tion by (1) examining the historical 
background to` identify the state of 
affairs existing at the time of the enact- 
ment of the provisions (2) a conspectus 
of the entire scheme of the provisions 
made regarding the Subordinate Courts, 
(3) with particular regard to the entire 
scheme, object and purpose underlying 
and as unravelled from the preamble or 
title, (4) scrutiny of the actual words 
of this provision which would have to be 
interpreted in the light of the establish- 
ed canons of interpretation, and (5) 
examination of the other provisions 
which had been relied upon as throwing 
light on the particular words which are 
the subject of interpretation in the entire 
context and setting. It would, thereafter 
be possible for us to find out whether 
those various avenues or approaches lead 
in different directions or whether they 
lead to an identical conclusion. . 


5. (A) Historical. and social back- 
ground and the-real objective behind the 
provisions in Chap. VI for the independ- 
ence of the subordinate judiciary and the 
nature of this control in Art. 235 as per 
the settled legal position. . 
The entire history of these provisions . 
has . been exhaustively examined in Stata ` 
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of West. Bengal. v. Nripendra Nath 
Bagchi, AIR 1966 SC 447, with a view to 
bringing into bold relief the necessity of 
enacting Part VI even though ` special 
provision was made in Part XIV with 
regard to services.under the Union and 
States. It appears that in Part IX of the 
Government of India Act, 1915, provision 
was made for the constitution and 
jurisdiction of the Indian High Courts 
and in 8. 107 gave to the High Court 
superintendence over all Courts for the 
time being subject to its appellate juris- 
diction amd enumerated the things that 
the High Court could do. The subjects, 
however, did not include appointment, 
promotion or transfer or control of the 
District Judges. High Courts could only 
exercise over them such control as came 


within their power of superintendence 
over the Courts subordinate to their ap- 


pellate jurisdiction, The Government of 


India Act, 1935, made certain special 
provisions with regard to the District 
Judges and the subordinate judiciary 
and they were to be found in Ss. 254 to 
256 of the said Act. These provisions 
were enacted as a part of Chap. 2 of 
Part X which dealt with the civil ser- 
vices under the Crown in India. Briefly 
stated, the effect of those provisions was 
tc place in the hands of the High Court 
the posting, promotion and grant of leave 
of persons belonging to the subordinate 
judicial service of a Province and hold- 
ing any post inferior to the post of Dis- 
trict Judge, though there was right of 
apveal to any authority named in the 
Rules and the High Courts were asked 
mot to act except in accordance with the 
conditions of service prescribed by the 
Rules. As regards the District Judges, 
the posting and promotion of a District 
Judge was to be made by the Governor 
of the Province exercising his individual 
judgment and the High Court was to be 
consulted before a recommendation to 
the making of such an appointment was 
submitted to the Governor. The Act was 
silent about the control over the Dis- 
trict Judges and the subordinate judicial 
service. 
the High Court under S. 224 over the 
Courts subordinate to it extended only to 

the enumerated topics and to superinten- 
dence over them: The- independence of the 
subordinate judicial service and of the 


District J udges was thus assured to à 
certain extent. When. India attained in- 
dependance. and the Constitution was 
drafted, the: advancé made: by the. 1935 
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Act wag somehow lost sight of and no 
provision similar to those made in the 
Government of India Act, 1935, in respect 
of the subordinate judiciary found place 
in the draft Constitution. The unfortu- 
nate omission, however, attracted timely 
attention and consequently Chapter VI 
was enacted as an independent Chapter. 
This was said to be the history lying 
behind the enactment of Articles 233 to 
937. About these Articles, their Lordships 
have held at page 453 that these Arts, 232 
to 237 in Chapter V on services were not 
placed in the Chapter on services, but 
were. immediately after Chapter V 
making the provisions in regard to the 
High Courts. The Articles went a little 
further than the corresponding sections 
of the Government of India Act, by vest- 
ing the “control” of the District Courts 
and the Courts subordinate thereto in 
the High Courts. Therefore the term 
“control” was interpreted in the light of 
this relevant history behind enactment of 
these Articles which indicated that the 
“control” was vested in the High Court to 
effectuate a purpose, namely, the secur- 
ing of the independence of the subordi- 
nate judiciary and unless it imcluded dis- 
ciplinary control as well, the very object 
would be frustrated. Looking to the prior 
state of the law. the evil sought to be re- 
moved and the process by which the law 
Was evolved, it was held that the word 
‘control’ when accompanied with the 
word “vest” clearly shows that the High 


Court is made the sole custodian of the 
control over the judiciary. Control, 


therefore, was not merely the power to 
arrange the day-to-day working of the 
Court but contemplated disciplinary 
jurisdiction over the Presiding Judge. 
Art. 227 gave to the High Court superin- 
tendence over those Courts, while control 
under Art. 235 had a different content 
which included something in addition to 
mere superintendence. It was in terms 
held to be control over the conduct and 
discipline of the Judges. It was pointed 
out that this conclusion was further 
strengthened by two other indications 
pointing clearly in the same directions. 
The first is that the order of the High 
Court was made subject to an appeal if 
So provided in the law regulating the 
conditions of service and this necessarily 
indicated an order passed in disciplinary 
jurisdiction. Secondly, the words are 
that the High Court “shall” deal with the 
J udge in accordance with his: rules of 
service and.the word."deal” also pointed 
to disciplinary . and .not mere administra- 
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tive jurisdiction. Further. proceeding at 
page 454 it was pointed out that controł 
was useless if it was not accompanied 
by disciplinary powers and it was empha- 
sised that the High Court could not be 
expected to run to the Government or 
the Governor in such _ disciplinary 
matters. It was, therefore, emphasised 
that these articles went to show that 
by vesting “control” in the High Court 
the independence of the subordinate 
judiciary was in view. This was the trend 
which is prevalent since 1935 Act and 
which had been given full effect by the 
drafters of the present Constitution. This 
construction was said to be in accord with 
the Directive Mandate in Art, 50 of the 
Constitution that the State shall take 
steps to separate the judiciary from the 
executive in the public services of the 
State. It should also be kept in mind 
that the question before their Lordships 
was the converse question than the one 
before ug as to whether the control in 
Art. 235 over the. District Courts and the 
Courts subordinate. thereto covers also 
the control over the District Judges. That 
is why at page 453 it was in terms 
held :— | 


“We are not impressed by the argu- 
ment that the word used is ‘District 
Court” because the rest of the article 
clearly indicates that the word “Court” 
is used compendiously to denote not only 
the Court proper but also the Presiding 
Judge. “The latter part of Art, 235 talks 
of the man who holds the. office.” In the 
case of the judicial service subordinate 
to the District Judge the appointment 
has to be made by the Governor in ac- 
cordance with the rules to be framed 
after consultation with the State Public 
Service Commission and the High Court 
but the power of posting, promotion and 
grant of leave and the control of the 
Courts are vested in the High Court,” 





6. The historical perspective which 
has been examined in this decision 
reveals the great purpose which was to 
be achieved by vesting this control in the 
High Court of securing of independence 
ef the subordinate judiciary which 
would be completely defeated without 
the disciplinary control, and also to sucs 
cessfully implement the Directive Man- 
date of Art. 50 of a complete separation 
of the judiciary. from the executive. The 


true- setting and context or the purpose 
of Art. 235 was ‘to make the determined 
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advance in this direction by special pro- 
vision in Chap. VI for the subordinate 
Courts and the judicial services. The 
previous control which existed by way 
of administrative superintendence over 
the Courts subject to the appellate juris- 
diction of the High Court was thus 
sought to be finally extended by vesting 
Specifically even the disciplinary control 
both over the Courts and the persons in 
the judicial service in the High Court, 
to advance those ends of the indepen- 
dent judiciary and to implement the 
Directive Mandate of complete separation 
of judiciary from the executive. In the 
next decision in Chandra Mohan v. State 
of U. P., ATR 1966 SC 1987, it is held that 
to secure independence of the judiciary 
from the executive, the Constitution has 
introduced this group of articles in 
Chap. VI under the heading. “Subordi- 
nate Courts”. At. the time when the 
Constitution was enacted, in ‘most of the 
States, the magistracy was under the 
direct control of the executive and there 
Was a strong agitation that the judiciary 
should be separated from the executive, 
for, unless that was done. the independ- 
ence of the judiciary at the lower levels 
would be. a mockery.. So Art. 50 ‘of the 
Directive Principles of Policy states that 
the State shall take steps to separate the 
judiciary from the executive in the 
public service of the -States. Simply 
Stated, it means that there shall be a 
separate judicial service free from the 
executice control. It is against this his~ 
torical background and the policy of the 
Constitution that the provisions in Chap- 
ter VI and, in particular Art. 235, are 
required to be examined for ascertaining 
its true meaning. We should also bear 
in mind the entire catena of decisions 
which has examined the scope and ambit 
of the wide power of this control not 
only as regards the three enumerated 
topics included in the latter part of 
Art, 235 Le. posting, promotion and grant 
of leave, but in the entire spectrum of 
administrative control as pointed out by 
us in S. H. Sheth v. Union of India, (1976) 
17 Guj LR 1017 at p. 1043 (FB) as under:— 


‘It is not confined merely to admin- 
istrative jurisdiction or to: -general 
superintendence or to arranging the day 
to day work of the Court but it com- 
prehends control over the conduct and 
discipline of District Judges. (State. of 
West Bengal v, Nripendra Nath Bagchi, 
AIR 1966 SC 447; their further promo- 
tions and confirmations (State--of Assam 
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v. Kuseswar, AIR 1970 SC 1616 and 
Joginder Nath v. Union of India, AIR 
1975 SC 511); their seniority disputes 
(State of Bihar v. Madan Mohan, AIR 
1876 SC 404); their transfers (State of 
Assam v. Ranga Muhammad, AIR 1967 
SC 903); the placing of their services at 
the disposal of the Government for an 
ex-cadre post (State of Orissa v. Sudhansu 
Sekhar Misra, AIR 1968 SC 647), 
considering their fitness for being retain- 
ed in service and recommending their 
discharge from service (Ram Gopal v. 
State of Madhya Pradesh, AIR 1970 SC 
SC 158); exercise of complete disciplinary 
jurisdiction over them including initia- 
tion of the inquiry, (Punjab and Haryana 
High Court v. State of Haryana, AIR 
1975 SC 613) and in the matter of pre- 
mature retirement (State of Haryana v. 
Inder Prakash, AIR 1976 SC 1841).’ ` 

The scope and ambit of the power con- 
ferred on the Governor under Art, 233 
which was exercisable on the advice of 
the Council of Ministers in consultation 
with the High Court had been confined 
in this catena of decisions to the initial 
appointment or initial promotion of per- 
sons to be District Judges and to their 
assignment to a post in the said cadre 
and to the removal or dismissal of such 
persons, Therefore, it was held in S. H. 
Sheth’s case that the power of the Gov- 
ernor under Art. 233 (c) ceased after 
he had made the initial appointment or 
initial promotion and assignment’ to a 
post in the cadre and thereafter he came 
into the picture again only in the case 
of dismissal or removal on the conclu- 
Sion of the enquiry initiated by the 
High Court, when the final order was to 
be passed or actual reduction in rank or 
dismissal had to be done by the Gover- 
nor and not by the High Court, as held 
ir, Baradakanta Mishra v. Orissa High 
Court, AIR 1976 SC 1899. In these mat- 
ters of ‘control it was pointed out that 
the Government would have to act on 
the recommendation of the High Court 
which was the broad basis of Art. 235, 
In Samsher Singh v. State of Punjab, 
AIR 1974 SC 2192 and State of Haryana 
v. Inder Prakash, AIR 1976 SC 1841, it 
was held that the vesting of complete 
control over the subordinate judiciary in 
the High Court led to this that the deci- 


sion of the High Court in matters within 
iis jurisdiction will bind the State. That 
is why this wide ambit of power confer- 
red under Art. 235 in its opening part 
is held not to be curtailed even by the 
concluding portion of the said Article. 
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except to the extent therein . specified 
and even if some rules framed under 
Art. 309 impinged upon the power of 
control, those rules had to be held ultra 
vires, (State of Assam v. 5. N. Sen, AIR 
1972 SC 1028 at p. 1030). 

7. In Samsher Singh’s case, (AIR 1974 
SC 2192) the learned Chief Justice con- 
sidered it as an act of complete self- 
abnegation by the High Court to hold 
an enquiry over the member of subordi- 
nate judiciary through the Director of 
Vigilance because not only the members 
were under the control of the High 
Court but they were. also under the care 
and custody of the High Court. The 
members of the subordinate judiciary 
look up to the High Court not only for 
discipline but also for dignity. Even His 


Am Ny 


Lordship Iyer, J. made ~ the pertinent 
observation as under {at page 2230, 
para 155) :— 


“The second spinal issue in the case, 
as earlier indicated. bears on fearless 
justice, amother prominent creed of our 
Constitution. The independence of the 
Judiciary is _a_ fighting faith of our 
founding document. Simce the days of 
Lord Coke, Judicial independence from 
executive control has been accomplished 
in England, The framers of our Consti- 
tution, impressed by this example, have 
fortified the cherished value of the rule 
of law by incorporating provisions to 
insulate the judicature. Justice becomes 
fair and free only if imstitutional im- 
munity and autonomy are guaranteed (of 
course there are other dimensions to 
Judicial independence which are impor- 
tant but irrelevant for the present dis- 
cussion). ‘The exclusion of executive 
interference with the subordinate judi- 
ciary, ie, grass-roots justice, can prove 
a teasing illusion if the control over 
them is vested in two matters, viz. the 
High Court and the Government, the 
latter being. otherwise stronger. Some- 
times a transfer could also be more 
harmful than punishment and discipli- 
nary control by the High Court can also 
be stultified by an appellate jurisdiction 
being vested in Government over the 
High Court’s administrative orders. This 
constitutional perspective informed the 
framers of our Constitution when they - 
enacted the relevant Arts. 233 to 237. 
Any interpretation of administrative 
jurisdiction of the High Court over its 
subordinate limbs must be aglow with 
the thought that separation of the Exe- 
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principle of our Constitution.” 


One more decision which concludes this 
line of decisions is Baldev Raj v. Punjab 
and Haryana High Court, AIR 1976 SC 
2490, where their Lordships in terms 
held at p. 2496 that the inner  signific~ 
ance of the constitutional provisions re- 
lating to the subordinate judiciary was 
that in this context of recommendation 
of disciplinary action of the High Court 
in respect of judicial officers they should 
always be accepted by the Governor and 
it was inconcéivable that without refer- 
ence to the High Court, the Governor 
would pass an order which had not been 
earlier recommended by the High Court 
contrary to the contemplation in the 
Constitution. Even regarding the recom- 
mendation of the Public Service Commis- 
sion where it is necessary under Art. 320 
(3) (c) in respect of judicial officers un- 
like the case in our State where the 1960 
regulations did not provide the necessity 
of such recommendation for judicial 
officers. Their Lordships pointed out 
that on a parity of decisions in Pradyat 
Kumar Bose v. Hon’ble the Chief Justice 
of Calcutta High Court, AJR 1956 SC 285, 
the advice should be of no other autho- 
rity than the High Court in the matter 
of judicial officers, This was the plain 
implication of Art. 235, as judicial offi- 
cers were not serving under the State 
Government. 
pretation to Art. 320 (3) (c) would be to 
defeat the supreme object underlying 
Art, 235 of the Constitution specially in- 
tended for protection of the judicial off- 
cers and necessarily the independence of 
the subordinate judiciary. It was empha- 
sised that it was absolutely clear that 
the Governor could not consult the 
Public Service Commission in the case 
of judicial officers and accept its advice 
and act according to it. There was no 
room for any outside body between the 


Governor and the High Court. There- ' 


fore. the aforesaid catena of decisions 
brings out in bold relief the supreme 
purpose of Art. 235 as a constitutional 
Charter of the independence of the 
subordinate judiciary which in such con- 
trol matters is so widely interpreted that 
the whole control would exclusively vest 
only in the High Court and there would 
be no room for any outside body, even the 
Governor or Public Service Commission 
to have their say, and it was with that 


object in view that the subordinate 
Courts and persons in judicial service 


have been taken out from the general - 
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Chap. XIV of services and have’ been 
specially put up in Chap. VI, immediate- 
ly after the High Court in Chap. V. 


8. (B) Preamble, title of the provision 
and the true construction of Art. 235. 


Even .the preamble or title which 
unravels the meaning of _ these 
salutary provisions of Chapter VI 
Is eloquent as it mentions ‘“Sub- 
ordinate Courts” and as even 


the heading for Art. 235 is “Control over 
Subordinate Courts”. A bare perusal of 
Art, 235 emphasises that the provision 
is of widest control over “District Courts 
and Courts Subordinate thereto’, and 
the width of this control is measured by 
the inclusive clause, where not only 
three specific topics are enumerated, of 
posting, promotion and grant of leave, 
but specific mention is made of the entire 
class of judicial officers i.e. of the per- 
sons of the subordinate judicial service 
and holding any post inferior to the post 
of District Judge, so that all doubt is 
finally settled as to the width of this 
inclusion. Article 236 (b) defines judicial 
service as a service consisting exclusive- 
ly of persons intended to fill the post of 
District Judge as widely defined - in 


Article 236 (a), aud other civil 
judicial posts inferior to the post 
cf District Judge. Therefore, the 
wide inclusion of judicial officers had 


initially a limited operation only to the 
subordinate civil judiciary, because the 
Directive Mandate of complete separa- 
tion.of judiciary from the executive 
could only be implemented gradually, 
and that is why Art. 237 in terms pro- 
vides that the provisions of this Chap. VI 
could be applied by public notification 
by the Governor in relation to any class 
or classes of Magistrates in the State as 
they applied to persons of the judicial 
service. Such notifications have been 
issued in our State. So that exclusion of 
Magistrates also does not remain. It was 
to emphasise this wide inclusion even 
of the judicial officers that the latter 
part of Art. 235 had been so enacted that 
on such extension even class of Magis- 
trates would be included. On mo statu- 
tory principle of construction, therefore, 
this Article should be rewritten by re- 
casting the opening part as if it was 
merely: . “the control over persons be- 
longing to the judicial service of a State 
and holding any post inferior to the 
post of District Judge 
posting and promotion of and. ‘the grant 


of leave to such persons), because: that-: 


(including the >- 
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would be rendering otiose the entire 
opening clause. of Art. 235, whose import 
is emphasised both ‘in the- preamble of 
the Chapter and in the title of this Arti- 
cle to unravel its true meaning and by 
deliberate change of language from the 
earlier Ss, 254-256 of the Government of 
India Act, 1935. On no settled principle 
of construction a constitutional provi- 
sion can be so interpreted as to render 
these opening words ‘control over the 
District Courts and Courts subordinate 
thereto” mere surplusage or to render 
substantial portion thereof as otiose, ex- 
cept for compelling reasons. Redundancy 
is not a fault which could ever be attri- 
buted to our founding Fathers, and still 
lf we confine this Art. 235 only to con- 
trol over judicial officers belonging to 
the judicial service as defined in Arti- 
cle 236 (b), this result would be reached. 
Even the constitutional history of the 
earlier provisions in Ss. 254 to 256, 
where only three topics of control, post- 
ing, promotion and leave to only the 
members of the subordinate civil judi- 
ciary had been mentioned, would clinch 
the issue that the change in language of 
the opening part of Art, 235 by the 
founding Fathers im the final draft was 
deliberate to leave no room for doubt 
that the control was not only over Courts 
proper in the compendious sense of its 
whole organism, but also the members 


of the judicial service defined in Art. 236 


(b) and that too in the widest sense, not 
limited to three enumerated topics in 
this later inclusive part. Therefore, on a 
plain grammatical construction keeping 
in our mind the constitutional behest of 
securing independence of judiciary and 
the direction of growth envisaged in 
Art. 50 of complete separation of judi- 
ciary from the executive, the whole pur- 
pose would be frustrated if the discipli- 
nary control cannot - be exercised over 
the entire Subordinate Courts, including 
the administrative staff, which was al- 
ways treated as pointed out in Bagchi’s 
case. as historically inhering even in the 
limited administrative superintendence 
or control over the District Court and 
Courts subordinate thereto. Any other 
interpretation would be wholly destruc- 
tive of the harmonious, efficient and 
effective working of the Subordinate 
_ Courts, if the High Court would be de- 
. nuded of powers of control over the other 


| administrative functionaries and ministe- 
rial staff of the District Court and the Sub- 
ordinate Courts other than judicial offi- 
| cers. The Courts are institutions or orga- 
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nisms where all the limbs complete the 
whole Court and when the constitutional 
provision of control in Art. 235 is of such 
wide amplitude to cover both the Courts 
and persons belonging to the judicial 
service, there would be no reason to ex- 
clude from the scope of control all the 
other limbs of the Court, namely, ad- 
ministrative functionaries and ministerial 
staff of its establishment, Limitation may, 
of course, come in because of the con- 
cluding part as the persons concerned 
have.a guarantee of the right of appeal 
under the law regulating conditions of 
service and because the High Court is 
also required to deal with them not 
otherwise than in accordance with the 
conditions of service prescribed under 
such law. Therefore, if these function- 
aries and ministerial staff have been ap- 
pointed by the District Judge as defined 
in Art. 236 (a), the disciplinary authority 
who would initiate the enquiry would 
not be the District Judge, and the con- 
of the 
original character but the appellate or 
revisional or review jurisdiction in ac- 
cordance. with the relevant conduct and 
discipline rules or when the High Court 
is appointing authority, such controlling 
jurisdiction may also be original disci- 
plinary jurisdiction where the High 
Court itself would have to initiate the 
enquiry. That would be beside the point, 
for resolving the present question as to 
whether this wide Art. 235 which covers 
both within its ambit of control, the 
District Courts and Courts subordinate 
to as well as persons of the judicial ser- 
vice manning this Court, should be 
limited only to the later category against 
all canons of statutory construction. No- 
thing compelling in the context is indi- 
cated for adopting such a construction 
which would defeat the whole purpose 
of this wide clause and the purpose in- 
tended to be secured by this salutary 
control jurisdiction, 


_ § (C) Conspectus of other provisions 
and light that could be had from them 
and from the entire context and setting. 
Nothing compelling in the context is 
shown to give the limited construction 
to this wide constitutional control mea- 
sure in Art. 235 so as to confine it only 
to the judicial officers ie. the members 
of the judicial service. It is true that 
other Arts. 233 to 237 in this. Chapter. 
which deal with appointments are so 
confined, and the interpretation clausés 
in Art. 236 (b) so defines’ even such’ judi- 


‘cial. service; with its: further extension." >” 
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after a public notification even to- Magis- 
trate class, so that that class of Magis- 
trates even as per the evolutionary man- 
date of Art. 50 gets completely assimil- 
ated with the civil judicial service. That, 
however, does not compel this limitation 
to be introduced in the whole of Art. 235, 
which on its own wording has a totally 
wide context both of Courts as well as 
persons of judicial service, in the limited 
or extended sense, dependent on the 
issuance of the notification under Art. 235, 
To narrow down the clear words of this 
Art.. 235, by reference to these other 
Articles in Chap. VI which apply in their 
context only to the members of the 
judicial service is against all canons of 
construction, and is tantamount to re- 
writing Art. 235, forgetting its past his- 
tory and the reasons why this change in 
phraseology was adopted by the founding 
fathers from the existing pattern under 
the Government of India Act, 1935 in 
corresponding Ss. 254, 255 and 256, which 
only mentioned members of judicial ser- 
vice and enumerated only three matters 
of posting, promotion and leave to, As 
explained in Bagchi’s case, (AIR 1966 SC 
447) this is to reverse the determined 
trend prevailing in this direction by fur- 
ther extension by advisedly using this 
wide expression “control over the Dis- 
trict Courts and Courts subordinate 
thereto”, in the final draft, along with 
taking out these provisions in Chap. VI 
from the Services Chap. XIV and placing 
them immediately after the High Court 
in Chap. V, 22 


10. This is further borne out on con- 
sideration of even some of the provisions 
in Chap. V relating to the High Court. 
Under Art. 229 the Chief Justice has 
been put. in the control of the admin-~- 
istrative staff, including even the power 
of appointment and dismissal etc. and the 
prescription -of their conditions of ser- 
vice, except in financial matters. There- 
fore, it would be umreasonable to con- 
clude that the High Court itself, or and 
through other presiding officers of the 
Subordinate Courts would be denuded of 
the powers of control over the minis- 
terial staff. Besides, under - Art. 225, the 
existing jurisdiction, administrative or 
otherwise which would be exercised by 
the High Court is ‘preserved and even 
under Art. 227, the ‘superintendence is 


both administrative and judicial over 
the Subordinate Courts, even after the 
said Article is truncated in the . present 
42nd Constitutional Amendment Pack- 
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age because of the words “generality in 
Art. 227 (2) without prejudice. to the 
quality of the foregoing provisions”, as 
explained in Waryam Singh v. Amar- 
nath, AIR 1954 SC 215, even when now 
the limitation similar to the original 
S. 224 (2) in the Government of India 
Act, 1935, is reintroduced by way of 
sub-cl. (5) to Art. 227 in -Baradakanta 
Mishra v. Registrar, Orissa High Court, 
AIR 1974 SC 710, at pp. 720-722, the 
entire administrative jurisdiction is held 
to be consistently regarded by statutes 
as functions in the administration of 
justice. It is helds 


“The Presiding Judge of a Court em- 
bodies in himself the Court, and when 
engaged in the task of administering jus- 
tice is assisted by a complement of 
clerks and ministerial officers whose 
duty it is to protect and maintain the 
records, prepare the writs, serve the 
processes etc. The acts in which they are 
engaged are acts in aid of administration 
of justice by the Presiding Judge. The 
power of appointment of. clerks and 
ministerial officers involves administra- 
tive control by the Presiding Judge over 
them amd though such control is describ- 
ed as administrative to distinguish it 
from the duties of a Judge sitting in the 
seat of justice, such control is exercised 
by the Judge as a Judge in the course 
of judicial administration. Judicial ad- 
ministration is an integrated function 
of the Judge and cannot suffer any dis- 
section so far as maintenance of high 
standards of rectitude in judicial admin- 
istration is concerned. The whole set up 
of a Court is for the purpose of admin- 
istration of justice, and the control 
which the Judge exercises over its assist- 
ants has also the object of maintaining 
the purity of administration of justice. 
These observations apply to all Courts of 
justice in the land whether they are re- 
garded as superior or inferior courts of 
justice.” 


Again, further proceeding at p. 721: _ 


“In a country which has.a hierarchy 
of Courts one above the other, it is usual 
to find that the one which is above - is 
entrusted with disciplinary control over 
the one below it. Such control is devised 
with a view to ensure that the lower 
Court functions properly in its judicial 
administration. A Judge can foul judicial 
administration by misdemeanour while 
engaged in the exercise of the functions 
of a Judge. It is, therefore, as impor- 
tant for.the superior Court to be vigilant 
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about the conduct and behaviour of the 
Subordinate Judge as a Judge, as it is to 
administer the law, because both func- 
tions are essential for administration of 
justice, The Judge of the superior Court 
in whom this disciplinary control is vest- 
ed functions as much ag a Judge in such 
matters as when he hears and disposes 
of cases before him. The procedures may, 
be different. The place where he sits may 
be different. But the powers are exercis- 
ed in both instances in due course of 
judicial administration. If superior Courts 
neglect to discipline Subordinate Courts, 


they will fail in an essential function of. 


judicial administration and: bring the 
whole administration of justice into con- 
tempt of disrepute.” 

Thereafter provisions in cl. 8 of the 


Letters Patent of various High Courts 
and in S. 9 of the High Courts Act, 1861, 
and S5. 106 of the Government of India 
Act, 1935 were referred to as showing 
that : — 

ENTI several jurisdictions of the High 
Court and all their powers and authority 
are in “relation to the administration of 
justice including powers to appoint 
clerks and other ministerial officers of 
the Court.” 

“Section 223 of the Government of 
India Act, 1985 preserves the jurisdic- 
tions of the existing High Courts and 
the respective powers of the Judges 
thereof in relation to the administration 
of justice in the Courts, Section 224 of 
that Act declares that the High Court 
shall have superintendence over al 


Courts in India for the time being sub- 


ject to its appellate jurisdiction and this 
superintendence, it is now settled, ex- 
tends both to admimistrative and judicial 
functions of the subordinate Courts, 
When we come to our Constitution we 
find that whereas Arts. 225 and 227 
preserve and to some extent extend 
these powers in relation to administra- 
tion of justice, Art. 235 vests in the High 
Court the control over District Courts 
and Courts Subordinate thereto. In the 
State of West Bengal v. Nripendra Nath 
Bagchi. AIR 1966 SC 447, this Court has 
pointed out the control under Art. 235 is 
control over the conduct and discipline 
of the Judge. That is a function which, 
as we have already seen, is undoubtedly 
connected with administration of justice. 
The disciplinary .control over the mis- 
demeanours of the subordinate judiciary 
in .their judicial. administration is .a 
function which the. High Courts must 
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exercise in the interest of administration 
of justice. It is a function which is essen- 
tial for the administration of justice in 
the wide connotation it has received and, 
therefore, when the High Court func- 
tions in a disciplinary capacity. it only 
does so in furtherance of administration 
of justice, - 

We thus réach the conclusion that the 
Courts of justice in a State from the 
highest to the lowest are by their consti- 
tution entrusted with functions directly 
connected with the administration of 
justice, and it is the expectation and 
confidence of all those who have or likely 
to have business therein that the Courts 
perform all their functions on a high level 
of rectitude without fear or favour, 
affection or ill-will.” 


This extensive quotation brings out in 
bold relief how compelling is this con- 
text of Judges of superior Courts exer- 
Cising their’ disciplinary administrative 
control over the lower Courts’ personnel 
as well as other functionaries and the 
ministerial staff, so much so that any 
neglect in this essential function would 
bring the whole judicial administration 
of justice into contempt and disrepute. 
Such jurisdiction over the clerks and 
ministerial staff was always from the 
beginning vesting in the High Court and 
Arts, 225 and 227 were held to have 
preserved that jurisdiction and to some 
extent extended the same. Article 235 was 
held to take this control over the con- 
duct and discipline of the Judges as well. 
Therefore, if the power of superinten-~ 
dence over all Courts by way of admin- 
istrative control, in this compelling con- 
text is so wide as to take in both the 
Courts and other administrative func- 
tionaries or ministerial staff, who are 
all various limbs to complete the whole 
organism called “Courts”, equally this 
control in Art, 235 must extend both to 
the Judges as well as the whole Courts, 
when the same language is advisedly 
used at the time of the final draft by the 
opening words in Art. 235, 

11. Therefore, all these statutory re~ 
sources lead to an inevitable conclusion 
as to’ the legislative intention being 
clearly to use the term “Court” comi 
pendiously in Art. 235 to cover not only 
those judicial officers specifically in- 
cluded in the later part ie. members of 
the judicial service, but even other ad- 
ministrative functionaries or ministerial 
staff of the Court as well, 


12. What appeals to us on sound. 
canons of construction or on principle is 


112 Guj.  (Prs. 12-13] 


borne out even by the decisions: as to 
the meaning to be given to the term 
“Court” in Art. 235. In Bagchi’s case, 
when the question arose in the converse 
context when the District Judge had con- 
tended that the control being over the 
Courts, it could mot be exercised over 
Judges, the . categorical answer wast 


“the Court is used compendiously to de- 
note not only the Court proper but also 


the Presi Judge, The latter part of 
Art. 235 talks of the man who holds the 
office,” It should be borne in mind that 


in Bagchi’s case (AIR 1966 SC 447), the 
original Full Bench decision of the Cal- 
cutta High Court in AIR 1961 Cal 1 had 
already approved in that decision the 
earlier decision in Mahomed Ghouse v. 
State of A. P., ATR 1959 Andh Pra 497, 
holding that the word “Court” occurring 
in Art. 235 must be interpreted as in- 
cluding “not only the person presiding 
over that Court but also all the func- 
tionaries of that Court and any matters 
pertaining thereto.” Therefore, when the 
Supreme Court gave this interpretation 
of the later part of Art. 235 on the basis 
that the Presiding Judges were also in- 
cluded, it must be treated as a settled 
interpretation of the term “Court” as 
being used compendiously in the widest 
sense by not being confined only to the 
Presiding Judge but also as including 
other functionaries and ministerial staff. 
This is the view taken even by the Full 
Bench of the Punjab and Haryana High 


Court in Amar Singh v.C.J. Punj & Har. 


‘High Court, ATR. 1976 Punj & Har 215, at 
page 220, that, “the control vested in the 
High Court squarely extends to the Pre- 
siding Officers and also to functionaries 
and ministerial staff attached to the Dis- 
trict Courts and the Courts subordinate 
thereto.” The Full Bench in a well con- 
sidered judgment, with which we are 
in complete agreement, negatived the 
very contention in the context of such 
clerical staff by holding that Art. 235 
was not confined or limited only to the 
memberg of the subordinate judicial 
service of the State, as any other view 
would lead to the fault of redundancy 
and surplusage and would defeat the 








th on principle and authority, we 
must, therefore, answer the.second ques- 
ition by holding that the control vested 


in. the High Courts under Art. 235 of. the 
Constitution is exercisable “not only over 
members of the judicial | service of ‘the 
State as defined under “Art. 236 (b) - but 
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even the ministerial officers and servants 
on the establishment: of the` subordinate 
Courts are also ultimately. subject: to 
such control. 


13. Now turning to the first- question, 
the answer is obvious as it is categori- 
cally laid down im State of Assam v, 
5. N. Sen, AIR 1972 SC 1028 at p. 1030 
as earlier pointed out that this wide 
ambit of power conferred under Art. 235 
in the opening part was held mot to be 
curtailed down even by the concluding 
portion of the said Article except to the 
extent therein specified, and even if some 
rule framed under Art. 309 impinged 
upon the power of control, such rule was 
held to be ultra vires. Therefore, every 
attempt will have to be made -to read 
down such rules to make them intra 
vires as not impinging upon the wide 
Constitutional control under Art. 235 by 
holding that such rules, laying down 
procedure for dealing with the delin- 
quent and his right of appeal, could not 
lay down any authority other than the 
High Court. As per the settled legal 
position, out of the three competent 
authorities in the field, neiher the State 
nor the Public Service Commission would 
have any jurisdiction so far as disci- 
plinary matters or control matters fal- 
ling under Art. 235 are concerned, where 
the jurisdiction of the High Court is 
exclusive. As per the settled legal posi- 
tion, no such outside. authority could 
have any voice even if the rules are 
silent as to the authority to whom. the © 
appeal would lie in such control matters 
or even if the rule provides some other 


outside authority for such appeal or re- 


view as in R. 22 or by making the deci- 
Government final under 
R. 28, Such omission would have to be 
filled or the language of the rules suit- 
ably modified so that the rule is read 
down consistently with this Art. 235 by 
vesting this power only in the High 
Court. Therefore, the authority to whom 
the appeal lies over the District Judge 
would be beth in view of the admin- 
istrative ‘or disciplinary control „under 
Arts. 225, 227 and 235 as per the settled - 
legal position, only the High Court which 
alone can, exercise this jurisdiction 
under R. 23 to enhance the penalty im- 
posed by the District Judge upon a mem- 
ber of the ministerial staff of the: sub- 
ordinate Courts in exercise of powers of 
review under that rule, because under 


` R. 23 this review power in disciplinary 
cases is to be exercised by the authority | 
‘to which the appeal against the order on: 
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any’ of the penalties of R. 6 lies. Under 
R. 1 (c) all. civil servants are governed 
by the Gujarat Civil Services (Discipline 
and Appeal) Rules, 1971, The petitioners 
would be governed by these rules. Under 
R. 2 (È words and expressions used but 
not defined in these rules shall have the 
meanings assigned to them in the Bom- 
bay Civil Services Rules, 1959, or in the 
rules relating to the. recruitment and 
Classification of services for the time 
being in force. Rule 6 defines various 
penalties — minor and major. Rule 7 
deals with the disciplinary authority, 
under R. 7 (1) the Government may im- 
pose. any of the minor penalties specified 


= in items 43 i = of R. 6 on any Gov- 
ernmen servis while under R. 7 (2) 
withsut prejudite to the provisions of 
sub-r. (1) the. "Head of the Department 
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may impose any of the minor penalties 
specified in itepis (1) and (2) of R. 6 on 
any Government servant of State Ser- 
vice, Class I, under his administrative 
control: Under R. 7 (3) without prejudice 
to the provisions of sub-rr. (1) and (2). 
Heads - of Departments and Heads of 
offices may impose any of the penalties 
mentioned in R. 6 upon any Government 
servant of subordinate services serving 
under them whom they have power to 
appoint. The District Judge being the 
authority with power to appoint the peti- 
tioners, he could take the disciplinary 
action as a disciplinary authority, Rule 8 
gives further authority to the Govern- 
ment or any other authority empowered 
by the disciplinary authority to institute 
a disciplinary proceeding on whom he is 
competent to impose any of the penalties 
specified in R. 6. Under R. 18 appealable 
orders are provided where appeal lies 


‘at the instance of the Government ser- 


vant and in such appeals in the proce- 
dure which is. prescribed in the subse- 
quent rules. R. 21 provides in cL (d) 
that where the penalty imposed is exces- 
sive adequate or inadequate, after con- 
sultation. with the Commission, if such 
consultation is necessary in the case, 
the appellate authority can pass orders 
(i) setting aside, reducing, confirming or 
enhancing the penalty, provided that 
(i) the appellate authority shall not sa 
enhance the penalty as to inflict a penalty 
which neither such authority nor the 


authority which made the order appealed 


against is competent to impose in the 

case under appeal; (fi) and no order for 

enhancing the penalty shall be passed 

unless the: appellant is given an oppor- 

tunity of making any. representation 
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which he may wish to make against such 
enhanced penalty. Rule 22 gives the 
Government a power to review notwith- 
standing anything contained in these 
rules, Rule 23 is tha material provision 
in the present case of review of orders: 


“23. Review of orders In disciplinary 
cases :—-The authority. to which an appeal 
against an order imposing any: of the 
penalties specified in R. 6 lies may, of 
its own motion or otherwise, call for 
the record of any proceeding under these 
rules and review any order passed fn such 
a case and may, after consultation with 
the Commission where such consultation 
is necessary, pass such orders as it deems 
fit as if the Government servant had 
preferred an appeal against such order. 


Provided that no action under this 
rule. shall be taken after the expiry of 
a period of more than six months from 
the date of such order,” 


Rule 28 provides for removal of doubts 
as under :— i 


"28. Removal of doubts: —- Where a 
doubt arises as to who is the Head of 
any office or as to whether any autho- 
rity is subordinate to or higher than any 
other authority or as to the interpretation 
of any of the provisions of these rules, 
the matter shall be referred to the: Gov- 
ernment. whose decision thereon shall be - 
final.” . 


It is in the context of. these rules and 
particularly R. 23 that we have to con- 

sider the question as to whether the 
High Court would be the authority to 
which the appeal against the order im- 
posing penalty specified in R. 6 would 
lie, when that order is passed by the 
District Judge. As the rules are silent 
as to the authority for the purposes of 
R. 23, the learned single Judge in view 
of R. 2 (f) tried to trace the entire his- 
torical background by reference to the 
Bombay Civil Services Rules, 1959 and 
the recruitment rules known as the 
“establishment rules’ under the Civil 
Court Manual. In fact, under S. 9 of 
the Bombay Civil Courts Act, 1869, the 
District Judge shall have the general 
control over all the Civil Courts, and 
their establishments within the district and 
the District Judge shall also refer to the 
High Court all such matters which ap- 
pear to him to require that a rule of that 
Court should be made thereon. Under 
S. 10, the District Judge shall obey all 
writs, orders or processes issued to him 
by the High Court, and shall make such 
returns or reports thereto under his sig- 
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nature. Section 38 which is material 
provides as under :— 


“All ministerial officers of the Civil 
Courts in each District shall be appoint- 
ed, and may be fined, suspended or dis- 
missed, by the. District Judge, subject to 


-. such rules as the High Court may from 


“time to time prescribe. 


Provided that the Judge of every Sub- 
ordinate Court may, subject to the like 
rules, appoint the ministerial officers of 
such Court, whose salaries do not exceed 
Rs. 10 per mensem, and may by order fine, 
suspend or dismiss any ministerial officer 
of such Court who is guilty of any mis- 
conduct or neglect in the performance of 
the duties of his office. 


Every such order shall be subject to 
appeal to the District Judge; and the 
rules for the time being applicable to 
appeals to the Court of Session from 
orders of the Criminal Courts subordi- 
nate thereto shall apply to all appeals 
under this section.” 


Section 39 enabled the High Court to 
prescribe rules for the duties of the 
ministerial officers. Therefore, the High 
Court of Bombay could frame rules re- 
lating to the ministerial staff under Ss. 9 
and 38 of the Bombay Civil Courts Act, 
_ 1869 and these rules were included in the 
Civil Manual published in 1940. Under 
S. 107 of the Government of India Act, 
1915, the High Court was given superin- 
tendence power over all Courts for the 
time being subject to the appellate 
jurisdiction of the High Court and the 
High Court may call for returns and 
make and issue general rules. Therefore, 
in the Civil Manual, Volume I, 1940, Edi- 
tion, in Chapter XIV under the heading 
“Establishments”, the first rule im terms 
mentioned that S. 38 having been repeal- 
ed on coming into force of the 1935 Act 
from April 1, 1937, the appointment of 
ministerial officers is now governed by 
S. 242 of the Government of India Act. 
1935, which appeared to have been men- 
tioned by mistake in place of S. 224, for 
the former in cl. (3) dealt with only 
appointment of staff attached to the 
High Court and for the appointment of 
the subordinate judicial: service the pro- 
visions were made in Ss. 253 to 256 and 
the administrative superintendence was 
under S. 224 corresponding to old S. 107 
really. In fact, after Baradakanta’s case, 
(AIR 1976 SC 1899), it would be hardly 
necessary to go into this detailed history 
of these establishment rules because the 
District Court had control over that staff 


- control 
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and had also the power of. aypointment 
under the repealed S. 38, which had now 
come by way of administrative superin- 
tendence of the High Court in view of 
the Constitutional changes. Therefore, 
even though the B. C. S. Rules, 1959, or 
the Establishment Manual Rules whether 
in 1940 or 1960, edition, did not give a 
clear clue as to the authority to whom 
the appeals would lie, in view of the 
fact that the High Court has admin- 
istrative superintendence and now the 
constitutional control over the District 
Courts and the Subordinate Courts, it is 
obvious that the High Court is that au- 
thority, when rules are silent or when 
the language of the rules has to be 
modified to make it consistent with the 
administrative superintendence or the 
jurisdiction of the High Court 
under the Constitution. Mr. Majmundar 
however, vehemently argued that tha 
1971 rules could not apply to judiciary 
at all This could not be accepted in 
view of the categorical language of 
R. 1 (c) that the rules shall apply to all 
persons appointed to civil services and 
posts of the State. Merely because Gov- 
ernment is mentioned or the Head of the 
Department in R. 6 as the disciplinary 
authority and the High Court is not 
specifically mentioned, these benevolent 
rules, prescribing the conditions ‘of ser- 
vice as to how the Government servant 
shall be dealt with and also hig rights 
of appeal, could not be construed so us to 
exclude the administrative and minis 
terial staff of the Courts. It~was really 
a contention of despair which could not 
be urged because the Constitution being 
the ground-norm, it must always prevail 
and these rules must conform to the 
Constitutional Mandate, rules like 22, 28 
notwithstanding. 


14. Mr. Majmundar next argued that 
under Rule 8 the Government is direct- 
ed to institute a disciplinary proceeding, 
That is a complete misreading- because 
that is an additional power possessed by 
the Government or other authority em- 
powered by it by general or special 
order to direct the authority to institute 
disciplinary proceedings against a Gov- 
ernment servant, when the disciplinary 
authority is not exercising jurisdiction 
under Rule 7. Besides, the Government . 
having been so prescribed as the autho- 
rity for disciplinary control could not 
come in the way of the High Court. 
exercising its constitutional powers of 
administrative superintendence or con- 
trol jurisdiction, so long ag the proce- 
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dural rules are complied with. The term 
“Government” whenever used anywhere 


in these rules would have to be modified. 


in the disciplinary control context so as 
to conform to the constitutional mandate 
as only High Court would have jurisdic- 
tion and no other authority like the 
Public Service Commission or the Gov- 


ernment would have any say im the 
matter of the disciplinary control over 
the Courts. Finally, Mr. Majmundar 


argued that there is intrinsic evidence in 
R. 23 because review power has to be 
exercised in consultation with the Com- 
mission and the order has to be passed 
as if the Government servant had pre- 
ferred an appeal. If the Government ser- 
vant had appealed, no order can be 
passed against the Government servant. 
This argument is equally misconceived 
because in Government servant’s appeal 


even R. 21 provides in cl. (d) for en- 
hancing the penalty, as per the two 
limitations provided for in the proviso. 


The Public Service Commission is to 
come in where its consultation is neces- 
sary and that also, as earlier pointed out, 
would not come in when the Controlling 
jurisdiction is of the High Court. The 
only question in such cases is whether it. 
is the original control jurisdiction or 
appellate or review jurisdiction, which 
would depend on the terms of the rules 
in question. Therefore, even on the first 
question we cannot agree with Mr. 
Majmundar that R. 23 could not be in- 
voked by the High Court on its admin- 
istrative side to exercise its jurisdiction 
tc enhance the penalty imposed by the 
District Judge upon members of the 
ministerial staff. 


15. Therefore, this Reference must be 
disposed of by answering the two ques- 
tions posed by the learned Single Judge 
as under :— 


(1) That the High Court on its admin- 
istrative side had jurisdiction to enhance 
the penalty imposed by the District 
Judge upon a member -of the ministerial 
staff of the Subordinate Court im exer- 
cise of the powers of review conferred 
by R. 23 of the Gujarat Civil Services 
(Discipline and Appeal), Rules. 1971; 


(2) That the control vested in the High 
ourt under Art, 235 of the Constitution 
¢ exercisable not only over the mem- 
bers of the judicial service of the State 
as defined in Art. 236 (b), but the minis- 
terial officers and servants on the esta- 
blishment of the Subordinate Courts are 
also ultimately subject to such control, 
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The Reference is accordingly disposed of 
with no order as to costs in the circum- 
stances of the case, and, the matter shall 
now go before the learned Single Judge 
for disposal in the light of the aforesaid 
answers, 


16. Mr. Majmundar asked for a certi- 
ficate under Arts. 132 and 133 (1). With- 
out going into the question whether this 
is a final judgment in this particular 
matter, we have followed only the settl- 
ed interpretation of Arts. 235 and 236 as 
per the various decisions relied on by 
us and therefore, we do not find any 
substantial question of law of any 
general importance involved in this 
matter which could be certified as fit for 
appeal to the Supreme Court. The re- 
quest is, therefore, summarily rejected. 

Reference answered accordingly. 


AIR 1978 GUJARAT 115 | 
S. H. SHETH AND R. C. MANKAD, JJ.. 
Smt. Shivkor Motasing, Appellant v. 
Ramnaresh Munsising and others, Res- 
pondents. 
First Appeal No. 246 of 1971, D/- 16-1- 
1978.* 


- (A) Civil P. C. (5 of 1908), O. 22, R. 2 
— Suit by father and mother for dam- 
ages for death of their son due to neglig- 
ence on the part of defendants —— Suit 
dismissed — Appeal — Death of father 
during pendency of appeal —— Held 
omission. to bring on record his heirs was 
not fatal to the appeal because appeal 
could proceed gt the instance of the 
mother of the child. (Para 2) 


Anno: AIR Comm. C. P. C. (8th Edn.), 
O. 22. R. 2, Notes 2, 4, 


(B) 


Tort — Negligence — Damages — 


. Death of student due to negligence of 


teacher — Liability of teacher — Assess- 
ment of damages. 


Defendants Nos. 1 and 3 were the tea- 
chers ina Municipal School where one J, 
son of the plaintiffs was studying. 
Defendant No. 2 was the Head Master of 
the School Defendant No. 4 was the 
Municipal Corporation which ran the 
school. J., a boy of about 12 years of 
age, was one amongst the 60 who consti- 
tuted a picnic party. On 6th Sept. 1966 


*(Against decision of V. J. Japee, Judge, 
4th City Civil Court, Ahmedabad, 
in Civil Suit No. 2096 of 1967), 


CV/DV/B288/78/DHZ, 
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the picnic party of these young urchins 
was taken by defendants Nos, 1 and 3 to 
a place situate on the bank of river 
Sabarmati. After the party reached the 
` picnic spot, the picnic party took food, 
Thereafter, when the defendants Nos. L 
and 3 who were in-charge of the picnic 


party had- been taking their food. They 


heard noise from the river side and they 
rushed there. Two boys who were in the 
river water were rescued by a fisherman 
and his companions, The two boys report- 
ed that J. was still in the water, The 
fisherman and his companions were re- 
quested by. defendants Nos, 1 & 3 to find 
out J. The fishermen thereafter jumped 
- Into the water, swam in the water and 
found out the dead body of J. The plain- 
tiffs, father and mother of J., alleged 
that J. was drowned and killed on 
account of the negligence shown by 
defendants Nos. 1 and 3. They, there- 
fore, instituted the present action in 
torts against the defendants for recover~ 
ing a sum of Rs, 15,000/- for damages: | 


Held that in a case of this type, the 
test which should be applied is the test 
of what a reasonably careful parent 
would have done in like circumstances. 
In case of a picnic party, the Court fs 
required to take greater care in delimit- 
ing the contours of megligence, while 
applying the test of a reasonably. careful 
parent, the Court must confine the con- 
tours of negligence in such a manner 
that while picnics continue.to be arrang- 
ed, the young urchins are not left at the 
whim and caprice of the supervising 
teachers. Where two teachers are in 
charge of 60 boys, the test of a reasonably 
careful parent would apply to them only 
in some details. A parent who takes out 
his boys to a picnic spot will ordinarily 
` be looking after two or three or four. 
Obviously, therefore, he would exercise 
greater and more intensive supervision 
over them than two teachers would exer~ 
cise over 60 boys. To a young urchin such 
as J. River water was an allurement and 
excessive enthusiasm on his part would 
prove atrap for him as it did in the 
instant case. The river had a deep cur- 
rent at the material time because it was 
monsoon season. A. greater degree of 
supervision over 60 boys was hence 
necessary. The danger also could have 
been foreseen. Reasonable: care required 
that defendants Nos. 1 and 3 ought not 
ta have started taking their food toge- 
ther. After all the. boys had finished tak- 
ing their food, one of the two teachers 
could have supervised the movements of 
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these immature -boys while the other 
was taking his food. In ‘the facts and 
circumstances. of this case, it. constituted 
negligence. Defendants Nos. 1 and 3 were 
thus liable. Defendant No. 2, the head- 
master of the school could not be held 
liable because at the most what-he did 
was to permit the picnic party to be 
taken out, To permit a picnic party to 


. be taken out from the school can never 


by itself constitute negligence, Defendant . 
No. 4 the Municipal: Corporation in its 
capacity as the employer of the defen- 
dants Nos, 1 and 3 was vicariously liable 
for damages ores out of the present 
incident. 

While cémnpiiting the damages, the 
Court had to bear in mind how much J. 
would have contributed to the estate of 
hig. parents. The evidence showed that 
there was longevity in the family. 
Secondly, J. was healthy, intelligent and 
brave. He had also an aptitude for mili- 
tary career. His parents would have been 
required to spend on him for some time 
until he was ready to take up the career. 
Taking all these factors into account, it 
would not be unreasonable to determine 
that he would have at least contributed a 
sum of Rs. 50/-- per month to the estate 
of his parents, Taking into account the 
fact that the father was dead and the 
mother was in her fifties, twelve years’ 
purchase factor could be reasonably 
applied to the present case. It worked 
out the figure of damages at Rs. 7200/- 
For loss of expectancy of life Rs. 3000/- 
are ordinarily awarded. ` 

(Paras 10, 11, 12, 13, 14) 
Cases Referred: Chronological Paras 


AIR 1970 SC 376 : 1970 ACJ 110 14 


(1953) 2 All ER 376: (1953) 1 WLR 895 
Rich v. London County Council 9 
(1937) 3 All ER 902 Rawsthorne v. 
Ottley 8 
(1937) 1 AN ER 617 Fryer v. Salford 
Corporation 7 


R. N. Oza, for Appellant; Miss V. P. 


Shah for S. B, Vakil, for Respondents 
7a l to 4. 
H. SHETH, J.:— The plaintiff filed 


Ma een suit against the defendants 
for recovering a sum of Rs, 15000/- under 
the following circumstances. Defendants 
Nos. 1 and 3 are the teachers in a Muni- 
cipal School where one Jagpalsingh. son 
of the plaintiffs was _ studying, 
Defendant No. 2 is the Head 
Master of the School. Defendant No. 4 is 
Ahmedabad Municipal Corporation which 
runs the school, Jagpalsing, a boy of 


| structions to the 


, Nos. 
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about 12 years of age was one amongst 
the sixty who constituted the picnic 
party. On 6th Sept. 1966 the picnic party 
of these young urchins was taken by 
defendants Nos, 1 and 3 to Bhadreshwar 
situate on the bank of river: Sabarmati 
in the outskirts of the city of Ahmedabad. 
The party reached the picnic spot at 
about 9-30 A. M. It appears that after 
the party reached there, the picnic party 
took food. Thereafter, defendants Nos. 1 
and 3 who were in charge of the picnic 
party had been taking their food. At 
about 11-30 A. M. when defendants 
Nos. 1 and 3 had been taking food, they 
heard noise from the river side and they 
rushed there, Two boys who were in the 
river water were rescued by a fisherman 
Mahavir Raghu and his companions, The 
two boys, who had swallowed river water 
and who had, therefore, developed dis- 
order in their physical systems’ reported 
that Jagpalsing, was. still in the water, 
Mahavir Raghu and bis companions were 
requested: by defendants Nos. 1 and 3 to 
find out Jagpalsing. Mahavir Raghu and 
his companions thereafter jumped into 
the water, swam in the water and found 
out the dead body of Jagpalsing. The 
plaintiffs, alleged that Jagpalsing, was 
drowned and killed on account of the 
negligence shown by defendants Nos, 1 
and 3, They, therefore, instituted ‘the 


present action in torts against the defen- | 


dants for recovering a sum of 
Rs. 15,000/- for damages. a. 
.2 Plaintiff No. 1, the father of Jag- 
palsing died during the pendency of this 
appeal His name was ordered to be 
truck off by this Court on 5th Oct, 1973. 
The omission to bring his heirs on record 
is not fatal to the appeal because the 
appeal can proceed at the instance. of 
plaintiff No. 2. the mother of Jagpalsing, 


3. It was contended in defence that 


defendants Nos. 1 and 3 had given in- 
boys not to go to the 
river side and that, therefore, they had 
discharged their duty towards those 
whom they had taken to SBhadreshwar 
for picnic. 


4, The learned Trial Judge held that ` 


giving of instructions by defendants 


1 and 3 to the picnic party was 


| sufficient care taken by the teachers and 


: that, therefore, there was no negligence 
| On: the. part of defendants Nos. 1 and 3, 
‘He, therefore, dismissed the suit. 


| 5. It is that decree which is challenged 
in this appeal by the plaintiffs, 
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6. The facts about which there is no 
dispute are that two boys were rescued 
and the dead body of Jagpalsing was 
brought out from the river by the plain- 
tiffs witness Mahavir Raghu, a fisherman 
who was standing on the opposite bank 
across the river and who, on hearing a 
cry for help, jumped into the water and 
ran to the rescue of those who were in 
distress. The evidence of Mahavir Raghu 
does not throw any light on the circum- 
stances under which three boys including 
Jagpalsingh entered water. His evidence 
further shows that other boys of the 
picnic party were also there. The evi- 
dence of plaintiff No. 1 does not help us 
in determining the question of negligence 
because he had no personal knowledge of 
what happened at the picnic spot. Both 
the teachers have deposed before the 
Court, The evidence of Govindram Hari- 
ram Soni, Ex. 37 and the evidence of 
Ramnaresh, Ex. 38 the two teachers, 
show that they took the picnic party to 
Bhadreshwar temple situate at a dis- 
tance of about 200 feet from the river 
bank. It also shows that the picnic was 
taken there on 6th Sept. 1966. It was a 
monsoon season. The evidence further 
shows that water in the river was 10 feet 
deep. The evidence of the two teachers 
next shows that they had given instruc- 
tions to all the boys not to go tothe river 
bank or anywhere near it. Their attention 
was attracted only after they heard 
shouts, When they heard the shouts from 
the river aide, they had been taking their 
food, By that time, the boys had finished 
their food and gone to a well to take water. 
They were instructed to do so. Their 
evidence further shows that three boys ` 
including Jagpalsing had surreptitiously 
and stealthily gone to the river bank. 
The evidence of Ramnaresh also shows 
that the teachers were not told by any- 
one that the three boys had gone to the 
river bank stealthily. It appears that 
part of their deposition is an inference 
drawn by them from the fact that these 
three boys amongst others had gone to 
the river bank even though they had 
Instructed them not to do so. 


7. - Mhe question which has been raised 
for our consideration is. whether on these 
facts we can say that defendants. Nos. 1 
and 3 were negligent in supervising the 
boys.. Mr, Oza. who appears on behalf of 
the plaintiffs, has invited our attention 


‘to three decisions. The first decision is in 


Fryer v, Salford Corporation, (1937) 1 
All E. R. 617. It was a case in which a 
child aged 11 was receiving instructions 
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in cooking and, while doing so, her apron 
caught fire from a gas-cooker and she 
received injuries. It was found on facts 
that there was no guard round the cooker. 
It was held by the Court of Appeal that 
the danger, under those circumstances, 
was one which ought to have been rea- 
sonably anticipated and which a local 
aothority ought to have taken precau- 
tions to prevent by providing a: guard 
round the stove or otherwise. The test 
which is applied in such circumstances 
is: what would a reasonably careful 
parent have done in like circumstances? 


8. The mext decision to which our 
attention has been invited is in Raws- 
thorne v. Ottley (1937) 3 All ER 902. 
It was a case in which the headmaster 
of a school had left the boys to play in 
the playground and had returned to the 
school premises. After he returned to 
the school premises a lorry arrived of 
which he had no knowledge. The lorry 
was in charge of a single driver and 
delivered coke in the school playground. 
After having unloaded the coke when 
the lorry was driving away, a number of 
boys jumped on to the rear of the lorry 
which ‘caused the tipping part to tip up. 
Another boy jumped on to the lorry 
immediately behind the driver’s cab and 
when the tipping part of the lorry was 
suddenly’ released it came down on him 
and crushed his leg. On -these facts, it 
was held by Mr. Justice Hilbery that 
there was no negligence on the part of 
the headmaster in leaving the boys in 
the playground without supervision and 
that he could mot have taken steps to 
_ stop the lorry from coming during play- 
time. He, therefore, held that the head- 
master and the management of the 
school were not liable. It was further 
held that the owners of the lorry had 
placed it in charge of a reasonable adult 
who could mot have anticipated such an 
interference. He. also held that the driver 
was not negligent in failing to notice 
whether any boys had jumped on to the 
lorry. Lastly, he held that a lorry as 
such is not allurement to children. 


8. The last decision to which our 


attention has -been invited is im Rich v.. 


London County Council, (1953).2 All ER 
878. In that case. as infant was a pupil 
at a school under the care and manage- 
ment of the defendants. An unfenced 
heap of coke lay in one of the playgrounds 
of the school and the infant was injured 
by a piece of coke thrown at him by 
enother boy. In an action for damages | 
for megligence it was found by the 
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Court of Appeal that the school authori- 
ties had exercised adequate supervision 
over the boys. The principle which has 
been laid down.is that the duty which 
the defendants owed to the boys was to 
take such care of them as a careful par- 
ent would take in like circumstances. Ap- 
plying that principle the Court of Appeal 
held that the defendants were under no 
obligation to prevent the boys from hav- 
ing access to the coke by erecting fencing 
or by other similar means. The Court of 
Appeal further held that the supervision 
of the boys by the defendants was ade- 
quate and that they were not liable to 


the plaintiff. 


10. The senile which these . three 
decisions lay down is that, in a case of 
this type, the test which should be ap- 
plied is the test of what a reasonably 
careful parent would have done in like 
circumstances. Between a teacher and a 
student, what a reasonably careful parent 
would have done in like circumstances 
is, in our opinion, a very good test to ap- 
ply. Mr. Oza who appears on behalf of 
the plaintiff has-argued that a reasonably 
careful parent, under the circumstances 
which attend upon this case. would have 
taken into account the nature of the 


current, the depth of the water and the 


capacity of the boy to stand them if he 
went to the river bank and tried to play 
with water. A reasonably careful parent, 
according to him, ought to have antici- 
pated all these things and prevented his 
boy from going ‘to the river. He has also 
argued that river water is an allurement 
to young urchins and that therefore, 
greater care is necessary. We have: no 
doubt in our minds that if the death of 
a student occurs on account of some overt 
act of negligence on the part of his teacher 
who is in charge, he would be held. 
guilty of negligence and liable to com- 
pensate the parents. To illustrate, if a 
teacher who knows swimming enters 
river water and takes a young boy with 
him who does not know swimming osten- 
sibly for the purpose of the boy’s plea- 
sure or for the purpose of showing him 
what swimming is, it would constitute - 
an overt act of negligence. if the boy 
dies of drowning in such an attempt 
because it is his duty to gauge the depth 
of water, assess the force of the current 
and reasonably apprehend whether a 
young untrained urchin who is placed 
in his charge would stand the exercise 
to which he subjects him. If there is any 
such overt act of negligence on the part 
of a teacher, we have no doubt in our 
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mind that the teacher will be liable in 
damages to the claimant. Next. even if 
there is no overt act of negligence but if 
there is an act of gross negligence con- 
sisting of an omission, the teacher would 
be liable in damages to the claimant. If 
a teacher who takes a party of young boys 
or urchins to a picnic spot. leaves the 
party alone after giving necessary instruc- 
tions and goes away elsewhere from the 
picnic spot where the boys are camping, 
he would be liable in damages to the 
plaintiff if any one of them, under the 
aforesaid circumstances, sustains an in- 
jury or meets with death because going 
away from the place and depriving the 
boys of his supervision, in our opinion, 
would constitute an act of gross negli- 
gence. The difficulty of applying the test 
of what a reasonably careful parent 
would have done arises only in marginal 
cases. In case of a picmic party, we are 
required to take greater care in delimit- 
ing the contours of negligence because 
if, on one hand, we hold that there can- 
not be any negligence on the part of the 
supervising teacher in case of a picnic 
varty,.we would be rendering the tea- 
chers careless and exposing the urchins 
or young boys to uncalled for hazards. 
If, on the other hand, we hold that meti- 
culous supervision should be exercised 
over each and every boy in the picnic 
party, picnics which. have great educa- 
tional value would come to: an end. 
Therefore. in a case of this type, while 
applying the test of a reasonably careful 
parent. we must confine the contours of 
negligence in such a manner that while 
picnics continue to be arranged, the 
young urchins are not left at the whim 
and «aprice of the supervising teachers, 


11. It cannot be gainsaid that where 
two teachers are in charge of 60 boys, as 
in the present case, the test of a reason- 
ably careful parent would apply to them 
only in some details. A parent who takes 
out his boys to a picnic spot will ordi- 
narily be looking after two or three or 
four. Obviously, therefore, he would 
exercise greater and more intensive 
supervision over them than two teachers 
would exercise over 60 boys. In the 
aforesaid circumstances, the standard of 
applicability of the test is bound to vary 
in case of teachers who were in charge 
of as many as 60 boys. The question, 
therefore, which arises for our considera- 
tion is what degree of care they ought 
to have taken and what degree of neg- 
ligence was involved in the present inci- 
dent. It cannot be gainsaid that to a 
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young urchin such as Jagpalsing was, 
river water is an allurement and exces-j 
sive enthusiasm on his part would prove! 
a trap for him as it did in the instant 
case. The river had a deep current at the 
material time because it was monsoon 
season. The boys including J agpalsing, 
were hardly 12 years of age. The danger. 
of deep water in the river at this time, 
Was apparent and obvious. It cannot,’ 
therefore, be gainsaid that a greater. 
cegree of supervision over 60 boys was! 
necessary. The danger also could have, 
been foreseen. However. could they havel 
foreseen one or two or three urchins 
straying away from the picnic spot 
against their instructions and playing 
with their lives in the river water? Miss 
Shah, who appears on behalf of the 
defendants, has argued that this is at the 
most a case of an omission on the part 
cf defendants Nos. 1 and 3 and has 
pointed out to us the standard of proof 
required in case of an omission from 
Sir John Salmond’s Jurisprudence. The 
first standard of proof is this: What 
could have been commonly done by 
others under like circumstances and did 
defendants Nos. 1 and 3 fail in doing so? 
The second aspect which she has pointed 
out is this: Did defendants Nos. 1 and 3 
fail to do what they were obviously 
wanted to do? In other words, did they 
neglect to provide for what they ought 
to have done under foreseeable circum- 
stances? 


_12. In the instant case, the danger to 
the young boys who had gone for picnic 
was apparent, obvious and foreseeable 
because there was deep monsoon current 
in the river. The river was in close pro- 
ximity to the picnic spot and is generally 
an attraction or allurement to boys of 
very young age. Next, the boys had gone, 
to the picnic including Jagpalsing were 
very young and highly immature, There- 
fore, reasonable care required that de- 
fendants Nos. 1 and 3 ought not to have 
started taking their food together. After 
all the boys had finished taking their 
food, one of two teachers could have 
supervised the movements of these im- 
mature boys while the other was taking: 
his food. It appears to us that the prime 
cause of this incident is the simultaneous 
engagement of defendants Nes. 1 and 3 
in taking their food. In our opinion. in 
the facts and circumstances of this case, 
it constituted negligence. We have no 
doubt in our mind that if two parents 
had taken their children for picnic, both 
would not have been engaged in eating 
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simultaneously while their children had 
finished their food and were away at the 
well to drink water. 
therefore. the negligence in the instant 
case is proved. The finding recorded by 
the learned Trial Judge te the contrary 
cannot be sustained and is, therefore, set 
aside, 


13. So far as liability is concerned, 
defendants Nos. 1 and 3 who had accom- 
panied the picnic party are liable. De- 
fendant No. 2, the headmaster of the 
schcol cannot be held liable because at 
the most what he did was to permit the 
picnic party to be taken out. He did 
nothing more. To permit a picnic party 
to be taken out fromthe school can never 
by itself constitute negligence. Therefore, 
defendant No. 2 cannot be held liable. 
Defendant No, 4 the Municipal Corpora- 
tion of Ahmedabad in its capacity as the 
employer of defendants Nos. 1 and 3 is 
vicariously liable for damages arising out 
of the present incident. 


14. The next question which we are 
required to consider relates to the quan- 
tum of damages which should be awarded 
to the plaintiffs. While computing the 
damages, we have to bear in mind how 
much he would have contributed to the 
estate of his parents. The evidence 
shows that there is longevity in the fami- 
ly. Secondly, Jagpalsing. was healthy, 
intelligent and brave. He had also.an 
aptitude for military career. It cannot 
be gainsaid that his parents would have 
been required to spend on him for some 
time until he was ready to take up the 
career. Taking all these factors into 
account, it would not be unreasonable for 
us to determine that he would have at 
least contributed a sum of Rs. 50/- per 
month to the estate of his: parents. His 
parents are in fifties, His father, during 
the pendency of this appeal, died. The 
mother alone is alive, The loss of mone- 
tary benefit is to be determined on the 
basis of the period for which he would 
have been required to contribute to the 
estate of his parents, Taking into account 
the fact that the father is dead and the 
mother is in fiftys. twelve years’ pur- 
chase factor can be reasonably applied 
to the present case. It works out the 
figure of damages at Rs. 7200/-. For loss 
of expectancy of life Rs, 3000/- are ordi- 
narily awarded, and we do so in the in- 
stant case. That brings the total amount 
to Rs. 10,200/-. We think, a decree for 
Rs. 10,000/- would meet the ends of jus- 
tice. While making this award for com- 
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pensation, we have borne in mind the 
principles laid down by the Supreme 

In our opinion, Court in C. K. Subramania Iyer v. 


T. Kunhi Kuttan Nair, 1970 ACJ 1101 
(AIR 1970 SC 376). 


15. We, therefore, set aside the decree 
passed by the learned Trial Judge and 
order defendants Nos. 1, 3 and 4 to pay 
the sum of Rs. 10,000/- to plaintiff No. 2 
with interest at 6 per cent per annum 
from the date of the suit. The suit 
against defendant No. 2 is dismissed. Tha 
costs of the suit and the appeal shall be 
paid by defendants Nos. 1, 3 and 4 to 
plaintiff No. 2. 


16. The appeal was filed in forma 
pauperis, The Collector may recover the 
amount of Court-fees from defendants 
Nos. 1, 3 and 4. There will be no order 
as to costs of defendant No. 2. 


1%. After having considered the 
educational value of picnics and the 
hazards to which picnic parties would be 
exposed if adequate and sufficient degree 
of care to protect young boys and girls 
is not taken while they are picnicing, wé 
have laid down the law. While doing so, 
we have no desire whatsoever to mar the 
career of defendants Nos. 1 and 3. We, 
therefore, strongly recommend to defen- 
dant No. 4 the Municipal Corporation of 
the City of Ahmedabad not to terminate 
the services of defendants Nos. 1 and 3 
merely on account of this judgment but 
to continue them in service and not to 
claim the decretal amount from them, 
We are aware of the fact that if the 
Municipal Corporation defendant No. 4 
claims the decretal amount from defen- 
dants Nos. 1 and 3, the two poor tea~ 
chers will be ruined and thrown on to 
the Streets without bread. We, therefore, 
recommend that the Municipal Corpora- 
tion defendant No. 4 will pay up the dec-~ 
retal amount to plaintif No. 2 who is 
the only surviving plaintiff without claim- 
ing it from defendants Nos. 1 and 3. 


Order accordingly, 
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The State of Gujarat, Appellant v. 
Sunderlal Karshanji Min, Accused-Res~ 
pondent. 


Criminal Appeals Nos. 546 and 547 of 
1977 with Criminal Revn. Appln. No. 314 
of 1977, D/- 7-2-1978.* 


Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
S. 24 (1) — “Withhold any essential 
supply or service enjoyed by the tenant” 
— Meaning of — Essential service or 
supply coming to an end on account of 
act done by third party — 1973 Cri LJ 
1848 (Bom), Diss. from. 


Withholding essential supply or ser- 
vice as contemplated by S. 24 (1) would 
mean refraining from granting or giving 
essential supply or service though it is 
within the power of the landlord to do 
so. Of course, in order to entitle the 
tenant to this privilege of essential sup- 
ply or service, the same should have 
been made available for the use of the 
tenant i.e. enjoyed by him, at some 
time when the Act was in force. In a 
case where the essential service or 
supply has come to an end not on ac~ 
count of any direct act done by the land- 
lord but on account of the act done by 
a third party, or on account of any 
factor over which the landlord had no 
control, the landlord can be said to have 
withheld the supply or service if he 
omits to get it restored though it is 
within his power to do so. His omission 
in such a case amounts to réfraining from 
granting or giving the privilege of the 
supply or service to the tenant.. 


The complainants were tenants of the 
premises situated in the town of Dwarka 
and the accused persons in both these 
cases were landlords. The premises had 
a facility of basket type latrines attached 
to them. These latrines were being 
cleansed by sweepers employed by the 
Nagar Panchayat. Pursuant to a decision 
in respect of the Bhangi Kashta Mukti 
Scheme taken by the Government to do 
away with manual sweeping of refuge, 
a Circular was issued to the local autho- 
rities; and pursuant to the said circular, 
the Nagar Panchayat of Dwarka directed 
the landlords to convert the basket type 


*(Against Judgment and order of M. K. 
Desai Dist. and S. J. Jamnagar, D/- 
27-5-1977.) 
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latrines into acqua type (flush type) 
latrines on or before a specified date. 
Both the landlords failed to do this. The 
Nagar Panchayat stopped providing ser- 
vices of sweepers for cleansing basket 
type latrines. The upshot of all this was 
that the conservancy service as provided 
to the tenants in both the cases came to 
a halt. 


Held that it was within the power of 
the landlords to yet ‘this conservancy 


` service restored either by getting the 


latrine converted into acqua privy or 
water closet or by providing for its 
cleansing privately through human 
labour. No just or sufficient cause was 
made out for the omission to do so. 
Therefore, the -conviction of the two 
landlords was quite correct and proper. 
AIR 1958 SC 444, (1960) 62 Bom LR 380. 
Rel. on: 1973 Cri LJ 1848 (Bom), Diss. 
from. (Paras 7, .9) 
Cases Referred: Chronological Paras 
AIR 1977 SC 90: (1976) 4 SCC 601: 1976 


Lab IC 1778 7 
1973 Cri LJ 1848:75 Bom LR 245 

6, 7, 8 

(1960) 62 Bom LR 380 8 


AIR 1958 SC 444:1958 Cri LJ 814 


7, 8 9 
1899 AC 99 79 LT 473 Dilworth v. 
Commr. of Stamps T. 


Criminal Appeal No. 546 and 547 of 1977. 

V. H. Bhairavia, Public Prosecutor for 
the Appellant-State. P. V. Hathi, for 
Complainant; A.. P. Ravani, for Accused- 
Respondent. 

Cri. Revn. Appln. No. 314 of 1977. 

P. V. Hathi, Advocate, for Applicant; 
A. P. Ravani, for Accused-Respondent. 
V. H. Bhairavia, Public Prosecutor, for 
Respondent No. 2. 


DESAI, J.:— The question involved 
in these three proceedings pertains to the 
interpretation of S. 24 of the Bombay 
Rents, Hotel and’ Lodging House Rates 
Control Act, 1947 (hereafter referred to 
as "the Act’) in a case where essential 
supply or service has come to an end not 
on account of any avert act or omission 
on the part of the landlord, but on ac- 
count of some other reason. The question 
is whether the landlord is bound to re- 
store the essential supply or service when 
it is within his power to do so and whe- . 
ther his failure so to restore the supply 
or service would amount to withholding 
of the essential supply or service enjoyed 
by the tenant as contemplated by Sec- 
tion 24 (1) and made. punishable under 
sub-sec, (4) thereof? A few facts for 
this purpose may be stated. 
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2. Two prosecutions came to be 
launched by two different tenants against 
two different landlords, in the Court of 
the learned Judicial Magistrate, First 


' Class at Dwarka under S. 24 (4) of the 


Act. The following circumstances led 
to the launching of the prosecution in 
each of the two cases. 


3. The complainants were tenants of 
the premises situated in the. town of 
Dwarka and the accused in both these 
cases were landlords. In both the cases 
the premises had a facility of basket 
type latrines attached to them. These 
latrines were being cleansed by sweepers 
employed by the Nagar Panchayat. It 
appears that pursuant to a decision in 
respect of the Bhangi Kashta Mukti 
Scheme taken by the Government to do 
away with manual sweeping of refuge, 
a circular was issued to the local autho- 
tities: and pursuant to the said circular, 
the Nagar Panchayat of Dwarka directed 
the landlords (accused in each of the two 
cases) to convert the basket type latrines 
into aqua type (flush type) latrines on 
or before a specified date. Both the 
. landlords failed to do this. The Nagar 
Panchayat had stopped providing services 
of sweepers for cleansing basket type 
latrines. The upshot of all this was that 
the conservancy service as provided to 
the tenants in both the cases came to 
a halt. The tenants gave notice to the 
landlords requiring them to restore this 
conservancy service which had stopped. 
The landlords did not comply with the 
same and that resulted into two prose- 
cutions in question. 


4. The accused-landlords in both the 
cases pleaded that they had not cut off 
or withheld the essential service in the 
present case and that it had come to a 
stop on account of the decision of the 
Nagar Panchayat not to provide sweep- 
ing of latrines by human labour. 
Therefore, their contention was that 
there was no act or omission on the 
part of the landlords so as to result in 
cutting off or withholding of the essen- 
tial service in question. The learned 
Magistrate negatived this contention 
observing that it was on account of the 
accused -not acting as per the directions 
of the local authority that the local 
authority stopped to render the services 
of cleansing the Dabba latrines. The 
learned Magistrate also observed as re- 
gards an alternative arrangement for 
cleansing of latrines by human labour 
as under: 
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“Whether the services vf other Bhan- 
gis who are not employees of Nagar 
Panchayat was or was not available, 
then also it was the duty of the accused 
to provide the services of those Bhangis 
as he had provided the amenity of latrine 
to the complainant as a tenant. He 
ought to have managed for the clearance 
of the Dabba latrine any how, because 
he was accepting the sanitation cess from 
the complainant; and, therefore, it was 
his duty to.do it. But the accused did 
not acquire the services of those hari- 
jans nor did he convert the Dabba 
latrine into water closet, and the essen- 
tial service of the complainant was 
withheld.” 


The reason assigned by the accused was 
not held to be just and sufficient. In 
this view of the matter, in both the 
Cases, the learned Magistrate convicted 
the accused under S. 24 {4} read with 
S. 24 (1) of the Act and sentenced the 
accused to a fine of Rs. 50/- with simple 
imprisonment for ten days in case of 
default. Against this order of convic- 
tion and sentence passed in two separate 
proceedings, two separate criminal revi- 
Sion applications were filed before the 
Sessions Court being Criminal Revision 
Application No. 13 of 1977 arising from 
Criminal Case No. 403 of 1975 and Cri- 
minal Revision Application No. 14 of 
1977 arising from Criminal Case No. 341 
of i975. Both the revisional applica- 
tions were heard together by the learn- 
ed Sessions Judge, Jamnagar, who allow- 
ed them and set aside the orders of 
conviction and sentence. It may further 
be stated that the learned Magistrate also 
issued a direction to the accused to re- 
store the essential service by converting 
basket type latrines into aqua type 
latrines or water closets. The learned 
appellate Judge, in his judgment observ- 
ed that this direction was not within the 
power of the learned Magistrate. How- 
ever, in the final order he does not 
seem to have set aside the said direction. 


- § Being aggrieved by the acquittal 
in Criminal Revision Application No. 13 
of 1977, the State has preferred Criminal 


- Appeal No. 546 of 1977; and against the 


acquittal in Criminal Revision Applica- 


tion No. 14 of 1977, =the State 
has preferred Criminal Appeal No. 547 
of 1977. The complainant has pre-- 


ferred Criminal Revision Application 
No. 314 of 1977 in this Court against the 
acquittal of the landlord in Criminal 
Revision Application No. 13 of 1977. 
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6. All the three proceedings are 
heard together and will be disposed of 
by this common judgment. The question 
is of pure interpretation of Section 24 of 
the Act so as to ascertain whether the 
act or omission of the landlords in this 
case would be covered by the term 
“withhold” occurring in S. 24 (1) of the 
Act. It may be stated that in the con- 
clusion to which the learned Sessions 
Judge arrived, he relied upon a decision 
of a learned Single Judge of the Bombay 
High Court in Dhanrajmal v. State of 
Maharashtra, 75 Bom LR 245: (1973 Cri 
LJ 1848). 


7. The provisions of S. 24 of the Act 
may now be reproduced: 


“24 (1) No landlord either himself or 
through any person acting or purporting 
to act on his behalf shall without just 
or sufficient cause cut off or withhold 
any essential supply or service enjoyed 
by the tenant in respect of the premises 
let to him. 


(2) A tenant in occupation of the pre- 
mises may, if the landlord has contra- 
vened the provisions of sub-sec. (1), 
make an application to the Court for a 
direction to restore such supply or 
service. 


(3) If the Court on inquiry finds that 
the tenant has been in enjoyment of the 
essential supply or service and that it 
was cut off or withheld by the landlord 
without just or sufficient cause, the 
Court shall make an order directing the 
Jandlord to restore such supply or ser- 
vice before a date to be specified in the 
order. Any landlord who fails to restore 
the supply or service before the date so 
specified shall for each day during which 
the default continues thereafter be liable 
upon a further direction by the Court to 
that effect to fine which may extend to 
one hundred rupees. 


(4) Any landlord, who contravenes the 
provisions of sub-sec. (1) shall, on con- 
viction, be punishable with imprisonment 


for a term which may extend to three 


months or with fine or with both. 


Explanation I:— In this section essen- 
tial supply or service includes supply of 
water, electricity, lights in passages and 
on stair-cases. lifts and conservancy or 
ganitary service. 


Explanation II :— For the purposes of 
this section, withholding any essential 
supply or service shall include acts or 
omissions attributable to the landlord on 
account of which the essential supply or 
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service is cut off by the local authority 
or any other competent authority.” 

Apart from any authority, a bare exami- 
nation of the language of this section 
will make it clear that the legislative in- 
tent behind this provision is to see that 
a tenant who is in enjoyment of an 
essential supply or service gets protec- 
tion of law. In order to achieve this, 
the section prohibits the landlord from 
cutting off the supply or service directly. 
It also prohibits the landlord from with- 
holding supply or service which has 
come to a stop on account of any other 
reason and which is within the power 
of the landlord to restore. .The Legisla- 
ture has advisedly used two words in 
this provision viz. “cut off’ or ‘“with- 
bold.” On a correct interpretation of 
this legislative provision keeping in mind 
the object behind it, it is clear to us 
that these two words have distinct con- 
notation. The word “cut off’ is limited 
to eases where supply or service is 
brought to an end directly by an act of 
the landlord himself or done through 
any person acting on his behalf. If the 
deprivation is brought about not in this 
direct manner but indirectly as in cases 
where a local authority or any other 
competent authority cuts off the supply 
or service, the same is classified by the 
legislature by virtue of Explanation II 
as falling within the connotation of the 
word “withheld”. If in a. case where 
the landlord brings about this depriva- 


. tion indirectly and the cutting off of 


the supply or service is on account of 
acts or omissions attributable to the 
landlord, then the said landlord by 
virtue of Explanation IT can be said to 
have withheld the supply or service. In 
our opinion, Explanation IT in a way 
clarifies the limited import of the word 
“cut off’ to cases where deprivation is 
brought about directly .by the landlord 
without intervention of any agency or a 
factor. If this is the correct interpreta- 
tion of the word “cut off’, it is crystal 
clear that the word “withheld” js defi- 
nitely of wider import; and one of the 
Species of withholding is that contem- 
plated by Explanation IL Withholding 
of essential supply or service can be 
brought about in various manners even 
without intervention of the local autho- 
rity or a competent authority in case of 
certain supplies or services. Take for 
instance, a lift in a multistoreyed build- 


ing. Under Explanation I it is an essen- 
tial supply or service. The mechanism 
of this lift is out of order. The electric 


' such a case, 
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supply company has not cut off the 
-electric supply for operating the lift 
Only the mechanism needs repairs. The 
landlord does not get it repaired. In 
the essential supply or 
service thas ceased not directly on ac- 
- count of the act of the landlord, but by 
-- ga factor de hors the act of the landlord, 
© viz. failure of the mechanism. In such 
a case also it is a deprivation of the 
essential supply or service in the form 
of a lift and if the landlord does not get 
the mechanism repaired, and thus re- 
store the service, it can be said that 
though he has not cut off the essential 
supply or service, he has all the same 
withheld it from the tenants. If this is 
the correct understanding of the conno- 
|jtation of the two words “cut off’ and 
“withhold” occurring in sub-sec. (1), it 
is clear that Explanation II cannot be 
held to limit the scope of the word 
“withhold” occurring in sub-sec. (1). 
The said Explanation cannot be read in 
a restricted manner as exhaustive of the 
instances in which a supply or service 
could be said to have been withheld. 
It is true that the word “includes” though 
generally used as a word of extension, 
can in a given case be used in a res- 
tricted sense depending upon -the context 
in which it is used. (Vide South Guja- 
rat Roofing Tiles Manufacturers Associa- 
tion v. State of Gujarat (1976) 4 SCC 601: 
(AIR 1977 SC 90)). In that case the 
Supreme Court reproduced in para 5, the 
observations of Lord Watson in Dilworth 
v. Commr. af Stamps (1899 AC 99) showing 
that the word “include” is also suscep- 
tible of another construction’ which may 
become imperative, if the context of the 
Act is sufficient to show that it was 
not merely employed for the purpose of 
adding to the. natural significance of the 
words or expressions defined. It may be 
equivalent to “mean and include,” and 
in that case it may afford an exhaustive 
explanation of the meaning which, for the 
purposes of the Act, must invariably be 
attached to these words or expressions. 
In the présent case the context of the Act 
and in particular the provision of S. 24 
does not justify a limited meaning to be 
given to the word “withheld” occurring 
in S. 24 (1) of the Act. There is no 
question of construing this word by 
_ applying the principle of ejusdem generis. 
_ These two words have two. distinct con- 
notations and operate in distinct fields. 


Therefore, it is not possible to take the 
view in interpreting the word “with- 
hold” that it takes colour from the pre= 
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ceding word “cut off’ as was. done, speak- 
ing with respect, by the learned Single 
Judge of the Bombay High Court in Dhan- 
rajmal’s case (1973 Cri LJ 1848) (Bom) 
(supra), It is obvious that the legislative 
intent could not be to confine the mean- 
ing of the word “withhold” to a cate- 
gory of deprivation of supply or service 
by the local authority or other compe- 
tent authority as mentioned in Expla- 
nation O. The word ‘withhold” as per 
its definition in the Shorter Oxford Eng- 
lish Dictionary, Third Edition, has diffe- 
rent shades of meaning. Some of them 
are “to hold back; to keep back; or to 
refrain from granting or giving;”. Impli- 
cit in these meanings is the power or 
capacity of a person keeping back or 
refraining from granting, to make a 
thing, service or privilege which is kept 
back, available. In our opinion, there- 
fore, withholding essential supply or 
service as contemplated by S. 24 (1) 
would mean refraining from granting or 
giving essential supply or service though 
it is within the power of the landlord 
to do so. Of course, in order to entitle 
the tenant to this privilege of essential 
supply or service, the same should have 
been made available for the use of the 
tenant i.e. enjoyed by him, at some time 
when the Act was in force as laid down 
by the Supreme Court in Kanaiyalal v. 
Indumati, AIR 1958 SC 444. The distinct 
connotation of the word “withhold” is 
also clear from the following observa- 


. Hons of the Supreme Court in the afore- 


said decision in para 3. The Court, 
after reproducing the provisions of Secs 
tion 24 stated as under: 


"It has not been denied before us that 
the supply of tap water is an essential 
supply, and that is beyond controversy 
in view of explanation I What has been 
argued, is that the supply of municipal 


- water had been cut off by the Munici- 


pality as a result of the default in pay- 
ment of municipal dues, by the appel-- 
lant’s predecessor-in-title. It may be 
that the appellant was not to blame for 
the default in payment of municipal 
dues, but it was open to him to pay 
Rs. 11-4-0 and have the water connec-+ 
tion restored. He may not have been 
directly responsible for the cutting off 
of the supply of municipal water, but it 
was within his power to get the supply 


restored by the Municipality on payment 


of the prescribed fee. Hence, in so far 


as the appellant omitted to do so, such 
an omission is attributable to him with- 
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in the meaning of explanation II which 
was inserted into the Act in 1953. There 
can, therefore, be no doubt that the ap- 
pellant was continuing to withhold an 
essential supply within the meaning of 
S. 24, as it stood in 1953.” 
supplied), 


8. In a case, therefore, where the 
landlord is not directly responsible for 
the deprivation of the tenant of the 
essential supply or service, if it is within 
his power to get the supply or service 
restored and he omits to do so, such an 
emission would amount to withholding of 
the essential supply or service by the 
landlord. This is because, by this omis- 
sion he is refraining from granting or 
giving the privilege of the supply or 
service to the tenant though it is within 
his power to restore the same. Looking 
to the context in which the word ‘“with- 
hold” occurs and keeping in mind the 
legislative object, we find no difficulty in 
coming to the conclusion that in a case 
where the essential service or supply has 
come to an end not on account of any 
direct act done by the landlord but on 
account of the act done by a third party, 
or on account of any factor over which 
the landlord had no control, the land- 
lord can be said to have withheld the 
supply or service if he omits to get it 
restored though it is within his power 
to do so. His omission in such a case 
amounts to refraining from granting or 
giving the privilege of the supply or-ser- 
vice to the tenant. The correct test 
applicable in ease of withholding of 
essential supply or service which has 
come to an end not on account of any 
‘default on the part of the landlord, is 
supplied by the observations of the Su- 
preme Court in Kanaiyalal’s case (AIR 
1958 SC 444) (supra) quoted above. The 
test is that even though the landlord 
may not be directly responsible for cut- 
ting off of the supply or service, if it 
was within his power to get the same 
restored and he omits to do so, that act 
of his amounts to withholding supply 
or service. In an earlier decision of the 
Bombay High Court a learned Single 
Judge had taken a view which is con- 
trary to the view taken in the later 
decision by the same High Court in 
Dhanrajmal’s case (1973 Cri LJ 1848 
(Bom)). That earlier decision is the 
Bombay Bullion Association Ltd. v. 
Jivatlal Pratapsi, (1960) 62 Bom LR 380 
(381). In that case, as in the case of 
Dhanrajmal, the supply or service con- 
cerned was amenity of lift. That ame~ 
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nity was- enjoyed by the tenant since 
1942 till about February, 1959 when it 
went out of order. The tenant made 
an application under S. 24 (8) of the Act 
for restoration and succeeded in the trial. 
Court as well as in the appellate. Court 
of Small Causes. The landlords approach- 
ed the High Court and contended that 
mere omission on the part of the land- 
lords to repair the lift which was worn- 
out and had fallen into disuse would not 
amount to withholding of any essential 
amenity enjoyed by the tenant. A con- 
tention was in terms advanced that in 
view of Explanation II, it is only such 
omissions as are described in that Ex- 
planation that may amount to the with- 
holding of an essential supply or service. 
The learned Single Judge rejected this 
contention: and speaking with respect 
rightly, observing that the Explanation 
is only an inclusive Explanation and _ it 
would mean that withholding of any 
essential supply or service includes not 
merely those acts or omissions which are 
expressly described in the Explanation 
but also all other acts or omissions 
which themselves result in such supply 
or service being withheld, The learned 
Judge further observed 

“If the landlord omits to effect neces- 
sary repairs to his lift or otherwise fails 
to keep it in working order and thus 
makes the lift unavailable, even then the 
result is the same; he has in fact with- 
held an essential supply ‘or service to 
his tenant within the meaning of that 
section.” i 


Certain observations from the decision 
of the Supreme Court in Kanaiyalalľ’s 
case occurring in para 6 were relied upon 
in support of the contention of the land- 
Jords before the Bombay High Court. 
These observations are as under: 


"It may also be pointed out that it is 
doubtful whether, before the sècond ex- 
planation was inserted into the section, as 
aforesaid, in 1953, the cutting off of 
the water supply by the municipality. 
or the omission of the landlord to 
to take steps to have the connection re- 
stored, would have come within the mis- 
chief of the penal section. Supposing 
the second explanation was not there, 
could the prosecution attribute the cut- 


ting off. of the connection by the munici- 


pality and the subsequent refusal of the 
landlord to get the connection restored, 
as an act or omission of the landlord 
within the meaning of S. 24 (1) ?” 

These observations, we may say, were 
made with regard to the connotation of 
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the word “cutting off’. The learned 
Single Judge said that in the passage re- 
produced above “their Lordships have 
' described the expressions ‘cutting off’ or 
withhold’ (paraphrased as refusal to get 
the connection restored) as an act or 
omission of the 
meaning of S. 24 (1).” One thing is quite 
clear. The aforesaid observations do not 
purport to lay down that Explanation I 
is exhaustive of the acts or omissions at- 
tributable to the landlord which may re- 
sult in withholding of essential supply 
or service. The learned Single Judge in 
the later Bombay decision in Dhanraj- 
mal’s case, however, dissented from the 
earlier decision of the Bombay High 
Court in the -Bombay Bullion Associa- 
tion’s case and observed as under: 


“With great respect to the learned 

Judge, I do not think that his judgment 
adequately explains or even attempts to 
explain the ratio of the Supreme Court 
passage quoted by me above.” 
With great respect. it is not possible to 
agree with the view of the learned Single 
Judge in Dhanrajmal’s case (supra) in 
view of the reasons given above by us. 


9. Having found the correct connota- 
tion of the word “withhold” occurring 
in S. 24 (1) of the Act, we have now to 
see whether in the present case it could 
be said that the essential service viz. 
sanitation service was withheld by the 
respondents-landlords in both the cases 
even though their respective tenants 
were deprived of that service by an act 
of the Nagar Panchayat which decided to 
discontinue providing service of cleansing 
of refuge from the latrines by human 
labour. Applying the ratio laid down by 
the Supreme Court in Kanaiyalal’s case 
(AIR 1958 SC 444) mentioned above and 
applying the correct connotation of the 
word ‘withhold’, it is clear that it was 
within the power of the landlords to get 
this conservancy service restored either 
by getting the latrine converted into 
aqua privy or water closet or by provid- 
ing for its cleansing privately through 
human labour. No just or sufficient 
cause was made out in the trial Court 
for the omission to do so. Therefore, the 


conviction of the two landlords in the. 


facts of this case was quite correct and 
proper. The learned Sessions Judge set 
aside the order of conviction and sentence 
purely on an interpretation of the provi- 
sions of S. 24 (1) of the Act. We have 
shown earlier that the interpretation 
placed on this provision by the learned 
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landlord within the '’ 
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Sessions Judge, with respect, is not cor- 
rect. If this is the position, there is no 
dispute that both the appeals must 
succeed. 


10. In the result, both the appeals are 
allowed: and the orders of acquittal pass- 
ed in Criminal Revision Applications Nos. 
13 and 14 of 1977 by the learned Sessions 
Judge are set aside. The orders of con- 
viction and sentence passed by the trial 
Court in Criminal Cases Nos. 403 and 341 
of 1975 are restored. It may be stated, 
however, that the order passed by the 
learned Sessions Judge in both the cases 
setting aside the order of restoration of 
the conservancy service is not interfered 
with, because it would be within the 
power of the Civil Court under sub-s. (3) 
of S. 24 to direct such restoration. In 
view of these orders, no orders will be 
necessary in Criminal Revision Applica- 
tion No. 314 of 1977 and the same will 
be disposed of without any orders; and 
in that sense, the Rule will stand dis- 
charged. 

Order accordingly, 
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Chauhan Rajendrasinhji Takhatsinh{i, 


Petitioner v. The State of Gujarat and 
others, Respondents. 


Special Civil Applns. Nos. 11, 13 and 14 
of 1976. D/- 20-12-1977. 


Gujarat Taluka and District Panchayats 
Election Rules (1975), R. 2 (2) (b) — “Such 
Officer has attested tbe mark” 
— Meaning of — Substantial compliance 
with R. 2 (2) (b) sufficient — Interpreta- 
tion of R. 2 (2) to bear reflection of Sec- 
tion 24 (2-A) of Gujarat Panchayats Act 
— (Gujarat Panchayats Act (6 of 1982), 
S. 24 (2-A)). 


>. e * æ «© @ & 


The establishment of the identity of 
the maker of the mark to the satisfaction 
of the Returning Officer at the presenta- 
tion stage of the nomination paper is a 
matter of substance and not a mere 
technicality or a form. If the record of 
the case shows that even though the Re- 
turning Officer did not.attest the mark 
at the time of the presentation stage, if 
the identity of the maker of the mark 
was then satisfactorily established before 
a ee ee ee es 


*(Only portions approved by High Court 
for reporting are reported here). 
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him, then the requirement of law in 
substance is complied with. AIR 1954 SC 
510, Relied on. (Paras 4, 5) 

Sub-section (2-A) of S. 24 of the Guja- 
rat Panchayats Act is indeed intended to 
govern the election petitions filed under 
S. 24 of the Gujarat Panchayats Act, 
1961. Though it would not proprio vigore 
govern writ petitions under Art. 226, it 
can certainly be accepted as a guideline. 
It, in terms, provides that a mere non- 
compliance with a rule made under Sec- 
tion 323 shall not be sufficient to call the 
validity of an election in question unless 
it was corruptly caused or unless the 
result of the election was materially 
affected. The interpretation and applica- 
tion of R. 2 (2) of the Gujarat Taluka 
and District Panchayats Election Rules, 
1975, must bear the reflection of sub-sec- 
tion (2-A) of S. 24 of the Gujarat Pan- 
chayats Act. (Para 6) 
Cases Referred: Chronological Paras 


AIR 1975 SC 1274 : (1975) 2 SCC 240 


4 
AIR 1970 SC 110 4 
AIR 1954 SC 510 4 


Mangaldas M. Shah, for Petitioner in 
all the matters; M. B. Shah, Asstt. Govt. 
Pleader, i/b M/s. Purnanand and Co. (for 
Nos. 1 and 2), M. R. Barot (for No. 3) 
and Mahendra M. Shah (for No. 4), for 
Respondents. 


ORDER :— The question which arises 
in these three petitions is identical. The 
facts of the case in Special Civil Appli- 
cation No...11 of 1976, briefly stated, are 
as follows. The petitioner was a voter 
at the elections to Wav Taluka Panchayat 
in Banaskantha District. Respondents 
Nos. 3 and 4 were candidates. Nomina- 
tion paper of respondent 3 was challenged 
at the time of the scrutiny on the ground 
that his proposer Vanol Kala Vaja was 
illiterate and had affixed his thumb im- 
pression which was not attested by the 
Returning Officer though it was identified 
by some other witness. This objection 
was raised by respondent 4. The Re- 
turning Officer rejected the objection and 
upheld the validity of the nomination 
paper. It js that order which is chal- 
lenged in this petition. 


2. The facts of the case in Special 
Civil Application No. 13 of 1976 briefly 
stated are as follows. Respondents 3 
and 4 were candidates at the elections 
to Wav Taluka Panchayat. The nomi- 
nation paper of Laxmiben Muljibhai 
respondent No. 3, was challenged by 
respondent No. 4 at the time of scrutiny 
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on the ground that her proposer Mehaji 
Valabhai who was illiterate had affixed 
her thumb impression which was not at- 
tested by the Returning Officer though it . 
was identified by another witness. This - 
objection was rejected and validity of 
the nomination paper’ was upheld. It is 
that order which is challenged by the 
petitioner in this petition. 


3. The facts of the case in Special 
Civil Application No. 14 of 1976 briefly 
stated are. as under. Respondents 3 and 
4 were candidates at elections to Wav 
Taluka Panchayat. The nomination of 
respondent No. 3 Vaghela Somji Hathi- 
sing was challenged on the ground that 
the thumb impression of the candidate 
himself who was illiterate was not at- 
tested by the Returning Officer though it 
was identified by another witness. This 
objection was raised by respondent No. 4. 
It was rejected by the: Returning Officer 
who upheld the validity of nomination 
paper of respondent No. 3. It is that 
order which is challenged ‘by the peti- 
tioner in this petition. 

4. I may state that these three peti- 
tions have been filed by the same peti- 
tioner. The common question which 
arises in all these petitions is whether 
the three nomination papers were invalid 
because the thumb impressions thereon 
were not attested by the Returning Ofm- 
cer. The requirement of attestation is 
laid down in R. 2 (2) (b) of the Gujarat 
Taluka and District Panchayats Election 
Rules, 1975. It provides as under: 


“(2) For the purpose of these rules, a 
person who is unable to write his name, 
shall, unless otherwise expressly provid- 
ed in these rules be deemed to have 
Signed an instrument or other paper if— 


(a) he has placed a mark on such in- 
strument or other paper in the presence 
of the Returning Officer or the Presiding 
Officer, or such other officer as has been 
entrusted any work in connection with 
the election, and 


(b) Such officer on being satisfled as to 
his identity as attested the mark as 
being the mark of that person.” 

It is common ground that none of the 
thumb impressions on three. nomination 
papers in question bears the attestation 
by the Returning Officer. Mr. M. M. 
Shah who appears on behalf of the peti- 
tioner has contended that the require-. 
ment of the rule is mandatory and that, 
therefore, the acceptance of the three 
nomination papers by the Returning Offi- 
cer was not valid. He has in support of 
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his contention relied upon the decision 
of thé Supreme Court in Ram Dayal v. 
Brijraj Singh, ATR 1970 SC 110. In that 
case the Supreme Court was dealing with 
S. 2 (1) of the. Representation of the 


“- “People Act, 1951, and R. 2 (2) of the Con- 


duct of Elections Rules, 1961. Rule 2 (2) 
of the Conduct of Elections Rules, 1961 
is pari materia with R. 2 (2) of the Guja- 
rat Taluka and District Panchayats Elec- 
tion Rules. Rule 2 (2) of the Conduct 
of Election Rules, 1961 may be repro- 
duced for the purpose of comparison: 


(2) For the. purpose of the Act or these 
rules, a person who is unable to write 
his name ovhall, unless otherwise ex- 
pressly provided in these rules, be deem- 
ed to have signed an instrument or other 
Paper ifÍ— 

(a) he has placed a mark on such in- 
strument or other paper in the. presence 
of the returning officer or the presiding 
officer or such other officer as may be 
specified in this behalf by the Election 
Commission, and 


(b) such officer on being satisfied as to 
his identity has attested the mark as 
being the mark of that person.” 


The two rules which I have reproduced 
make it clear beyond all doubts that they 
are exactly identical in their expressions. 
Interpreting R. 2 (2) of the Conduct of 
Elections Rules. 1961, the Supreme Court 
fn Ram Dayal’s case (supra) has ob- 
served that where. a person is unable to 
write his name, he may place his mark 
on the instrument or other paper, that 
‘the requirements of law are complied 
with, provided he puts the. mark in the 
presence of the Returning Officer or the 
Presiding Officer or such other officer as 
may ‘be specified in that behalf by the 
Election Commission and that such offi- 
cer on being satisfied as to his identity 
attests the mark as being the mark of 
that person. Adverting to the attesta- 
tion, the Supreme Court thas observed 
that it is not a mere technical or un- 
substantial requirement which can be 
dispensed with. According to the Su- 
preme Court, it is a matter of substance 
because the attestation and the satisfac- 
tion must exist at the stage of presenta- 
tion and omission of such an essential 
feature may not be subsequently vali- 
dated at the stage of scrutiny any more 
than the omission of a candidate.to sign 
at all could have been. In taking this 
view, the Supreme Court has relied upon 
its own earlier decision in Rattan Anmol 
Singh v.. Ch, Atma Ram, AIR 1954 SC 
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510. They have further observed. that 
omission or failure to attest a -nomina- 
tion paper as required by law on the 
date of filing nomination paper could not 
be made good or rectified at the time of 
scrutiny. The next decision on which 
reliance has been placed by Mr. M. M. 
Shah is in Dharam Singh Rathi v. Hari 
Singh, M. L. A., (1975) 2 SCC 240: (AIR 
1975 SC 1274). It was also a case under 
the Conduct of Elections Rules, 1961, 
made under the Representation of the 
People Act, 1951. It has been observed 
in that decision that the thumb mark 
has to be placed by the proposer on the 
nomination paper in the. presence of the 
Returning Officer and that such officer, 
on being satisfied as to his identity, has 
to attest the mark as being the mark of 
that person. Since authentication in that 
case was not done in the prescribed 
manner, it was a clear violation of 
R. 2 (2) of the Conduct of, Election Rules, 
1961. The Supreme Court, therefore, up- 
held the rejection of nominaticn paper 
in that case. If these were the only de- 
cisions bearing on the subject, in all pro- 
bability the argument advanced by Mr. 
M. M. Shah would have ‘been upheld. 
However, Mr. M. B. Shah who appears 
on behalf of the State of Gujarat and 
the Mamlatdar of Wav has invited my 
attention to an earlier decision of the 
Supreme Court in Rattan Anmol Singh's 
case (Supra). I may repeat that this de- 
Cision has been followed by the Supreme. 
Court in Ram Dayal’s case (supra). In- 
terpreting the requirement cf attestation, 
the Supreme Court has observed in 
Rattan Anmol Singh’s case (supra) that 
when the law requires the satisfaction of 
a particular officer at a particular time, 
his satisfaction cannot be dispensed with 
altogether. Such-a provision is as neces- 
Sary and as substantial as attestation in 
the case of a will or a mortgage and is 
on the. same footing as the “subscribing” 
required in the case of the candidate 
himself. However, in para. 15 of the re- 
port, it has been observed that in that 
case no attempt was made at the pre- 
sentation stage to satisfy the Returning 
Officer about the identity of the persons 
concerned but evidence was led to show’ 
that it was attempted at the scrutiny 
stage. It has been further observed that 
if the identity could have been proved 
to the satisfaction of the Returning Offi- 


cer at the time of the scrutiny, it would 
have been too late because the attesta- 
tion and the satisfaction must exist at 
the presentation stage and that a total 
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omission of such an essential feature 
cannot be subsequently validated any 
more than the omission of a candidate to 
sign at all could have been, Mr. M. B. 
Shah has emphasized the expression 
“no attempt was made at the presenta- 
tion stage to satisfy the Returning ofi- 
cer about the identity of these persons 

and argued that if there is evidence to 
show that the identity of the maker of 
the mark was established before the Re~ 
turning Officer at the presentation stage, 
then such a nomination paper cannot be 
held to be invalid for want of attestation, 
though in the latter decision, the Su- 
preme Court has followed its earlier de=- 
cision. The difference in principle which 
Mr. M.-B. Shah has pointed out is that 
whereas the Supreme Court in Rattan 
Anomal Singh’s case was inclined to take 
the view that if there 1s evidence et. the 
time of the scrutiny to show that the 
identity of the maker of the mark was 
established before the Returning Officer 


at the presentation stage and if this evi- ` 
dence is accepted, then nomination paper. 


‘\for want of attestation in the prescribed 
manner cannot be held to be invalid, in 
the subsequent decision no such ques- 
tion arose. The manner in which the 
Supreme Court has expressed itself in 
para, 15 of the report in Rattan. Anmol 
Singh’s case is indeed negative end in~ 
direct. However; taking into account: the 
fact that, in all the decisions referred to. 
above, the Supreme Court has consistently 
laid down that the establishment of the 
identity of the maker of the mark to the 
satisfaction.of the Returning Officer at 
the presentation stage, is a matter of 
substance and not a mere technicality or 
a form, it can be unhesitatingly laid down 
that if the record of the case shows 
that even though the Returning Officer 
did not attest the mark at the time of 
the presentation stage, if the identity. of 
the maker of the mark was then. satis~ 
factorily established before him, then the 
requirement of law in substance is com- 
plied with. In all the three cases, while 
rejecting the objection to the validity of 
the nomination paper. the Returning Offi- 
cer made an identical-order. He has in 
terms stated in his order dated 19th Nov.; 
1975 that he had received ‘the’ nomina~ 
tion paper on 17th Nov., 1975 and ° that 
the thumb mark in question was- placed: 
before him. He has also recorded in his 
order that he had asked’ the’ identifying 
witness to write his name below the 
thumb impression in. question and that 
it was attested. He--has. next. observed; 
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that on account of heavy influx of nomi- 
nation papers though he had intended to 
attest the thumb marks in question, they 
had remained to be attested. According 
to him, therefore, there was no fault’ on 
the part of the candidate who 


and under his orders. 


5. The identical orders made: by the 
Returning Officer on all the three nomi- 
nation papers constitute a clinching evi- 


_ dence to show that the Returning Offi- 


cer was satisfied by the identity of the 
makers of the mark at the time when 
the nomination papers were presented 
to him. In my opinion, therefore, the 
substance of the ‘legal requirement was 
satisfied. 


6.. Mr. M. B. Shah has next pointed 
out to me sub-s. (2-A) of S. 24 of the 
Gujarat Panchayats Act, 1961, under 
which the elections to Wav Taluka Pan- 
chayat were held. It provides as under: 


“(2~A) If the validity of the election is 
brought. in question only on the ground 
of any error by the officer or officers 
charged with carrying out the rules 
made under S. 323, or an irregularity or 
informality not corruptly .caused, the 
Judge shall not set aside the election. . 


Explanation. The expression “error” 
in this sub-section does not include any 
breach of-or any omission to carry out 
or any non-compliance: with the provi- 
sions of this Act or the rules made there- 
under whereby the result of the election 
has been materially affected.” 

This “sub-section is indeed intended t 
govern the election’ petitions filed under 


under Art. 226, it can certainly be ac- 
cepted as a guide-line because the direc- 
tion given therein is a-creature of the 
same statute of which the present elec- 
tions are. the creature. It in terms pro- 
vides that a mere non-compliance with 
a rule made under S. 323 shall not be 
sufficient to call the validity of an elec- 
tion in question unless it was corruptly 
caused or unless the result of the elec- 
tion was materially -.affected. In these 
three . petitions, there are. no allegations 
in regard to corruption or material 
effect of this defect on the elections. No 


identical provision in the Representation. 


of the People Act, 1951 under which the 
Conduct of Elections Rules, |1961, . have 


been. made, has. been pointed out to me: 
However, sub-cl, (iv) of Cl: (d) of sub=: 






had . 
affixed the thumb mark in his presence 


~~ 
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s. (1) of S. 100 of the Representation of 
the People Act, 1951, may be referred to. 
It provides: 

"100 (1) Subject to the provisions oF 
sub-s, (2) if the High Court is of opinion— 


(d) that ihe Se of ike election, in 
so far as it concerns a returned candi- 
date, has been materially affected. 

(i) to (iii) 

(iv) by any non-compliance 


with the 


provisions of the Constitution or of this - 


Act or of any rules or orders made 
under this Act, 


the High Court shall taw the election 
of the returned candidate to be void.” 
The direction given by sub~cl. (iv) is dif- 
ferent in character from one given by 
sub-s. (2-A) of 5. 24 of the Gujarat Pan- 
chayats Act. Firstly, whereas the direc- 
tion given by sub-cl. (iv) is positive and 
affirmative direction given by sub-sec- 
tion (2-A) of S. 24 of the Gujarat Pan- 
chayats Act is negative and prohibitive, 
Secondly, the amplitude of sub-s. (2~A) of 
S. 24 of the Gujarat Panchayats Act ap- 
pears to me to be wider in amplitude 
than that of sub-cl. (iv) of Cl. (d) of sub- 
sec. (1) of S. 100. Therefore, in my 
Opinion, R. 2 (2) of the Gujarat Taluka 
and District Panchayats Election Rules 
cannot be interpreted in the manner in 
which R. 2 (2) of the Conduct of Elec- 
tions Rules, 1961 has been interpreted by 
the Supreme Court. The interpretation 
and application of R. 2 (2) of the Gujarat 
Taluka and District Panchayats Election 
Rules, 1975, must bear the reflection of 
sub-s, (2-A) of S. 24 of the Gujarat Pan- 
chayats Act. 


7. On account of these two reasons, I 
am unable to uphold the contention 
which Mr. M. M. Shah has raised on be- 
half of the petitioners, 

x x x x x x x 

Petitions dismissed, 





AIR 1978 GUJARAT 136 
N. H. BHATT, J. | 
Gunvatray Manilal Desai, Petitioner v, 
The Director of Agricultural Marketing 
and Finance Gujarat State, Ahmedabad 
and others, Respondents. 


Special Civil Application No. 32 of 
1978, D/- 6- 6-2-1978. 


Dv/ EV/B588/ 78/SNV 





Gunvatray v. Director, Agrl.. Marketing (Bhatt J.) 


A. LR. 


‘Gujarat Agricultural Produce Mar- 
kets Act (20 of 1964), S. 4 (2) — Gujarat 
Agricultural Produce Markets Rules, 
1965, R. 28 — Power of Director to hear 
appeals under R. 28 — Delegation of, to 
Joint eer by State Government — 
Validity. 


Whatever powers are exercised ‘by the 
Joint Director and whatever functions 
and duties that are performed by the 
Joint Director as per the delegated au- 
thority, are to be.exercised and perform- 
ed by him “subject to the control of the 
Director”. The judicial powers or quasi- 
judicial powers cannot be exercised sub- 
ject to the control of any one or subject 
to the control of the highest officer. It 
is, therefore, clear that the Legislature 
while enacting sub-s. (2) of S. 4 clearly 
contemplated delegation only of those 
powers and functions and duties which 
could be exercised or performed by the 
delegate “subject to the control of ` the 
Director”. If judicial powers cannot be 
subject to such’ a control, it is to be as- 
sumed as a matter of natural corollary 
that the powers contemplated to be de- 
legated under S. 4 (2) cannot be judicial 
powers. Consequently, delegation by 
the State Government of powers of 
Director under R. 28 to hear appeals, 
which -is a quasi-judicial power, to Joint 
Director is invalid. The fact that the 
delegating authority is the State Govern- 
ment would not make any difference. 
Special Civil Application No. 662 of 
1968 and other allied petitions D/- 27-10- 
1969 (Guj), Rel. on. (Paras 2, 5, 6) 


Cases Referred: Chronological Paras 


(1969) Spl. Civil Application No. 862 of 
of 1968, D/- 27-10-1969 (Guj) 4 
AIR 1965 SC 1486 4 


S. K. Zaveri, for Petitioner; S. J. Joshi 
(for Nos. 3 to 10) and R. M. Christie, 
Asstt. Govt. Pleader (for Nos. I and 2), 
for Respondents. 


ORDER :— This is a petition by a 
citizen of India, claiming to be an agri- 
culturist in Bulsar District and also 
claiming to be a voter in his capacity 
as a member of the Managing Committee 
of one co-operative society. The dis- 
pute which has been raised pertains to 
the election of 8 agriculturists to the 
Agricultural Produce Market Committee, 
Valsad. The term of the Committee was 
to expire somewhere in June 1976 and 
so 3-6-1976 was fixed as a date for gene- 
ral elections of the said Market Com- 
mittee. For the purpose of S. 11 of the 
Gujarat Agricultural) Produce Markets 


1978 `. 


Act, 1963, hereinafter referred.to as ‘the 
Act, a voters list of the members of the 
managing committee of - -co-operative 
societies (other than co-operative mar- 
keting societies) dispensing agricultural 
credit in the: market -area was’ required 
to be prepared. One -authorised person 
was appointed and he had prepared the 
list and had published it on 29-3-1976. 
In that Ust, 469 voters were notified. 
They were as per 8S. 11 (1) clause (i) 
members of managing committees of co- 
operative. societies dispensing agricultu- 
ral credit in’ the market ‘area. Objec- 
tions were invited and a final list was 
published on 12-4-1976. In this final list, 
there were 57 newly added voters. Then 
the nominations were filed: andthe peti- 
tioner and respondents Nos. 3-to 17 had 
filed their nomination papers, which were 
found in order. The election had taken 
place on 3-6-1976 and respondents Nos. 3 
to 10 were successful. The petitioner 
and others had lost. The- petitioner 
thereafter moved the Director under 
R. 28 of the Gujarat Agricultural Pro- 
duce Markéts cies 1965.. which reads 
as follows.: — 


“28. Determination. of validity of dees 
tion. (1) If the validity. of any election 
of a member of the Market .Committee 
is brought in question’ by’ any person 


qualified either to-be elected orto vote ` 


at the election: to which such ‘question 
refers such person may, within. seven 
days after the date of the declaration of 
the result of the Plecuion, Appi ‘in wens 
ing— 


{a) to the Director, tf the- election has 
‘been ‘conducted ‘by- a: person authorised 
by the Director, to perform the function 
of an Election Officer and. 

(b) to the State Government ` it fe 
election has been conducted-: by the 
E oe as an Election ee 

2) r a 
The petitioner's s appeal wa come: to he 
admitted by the Director and stay was 
granted. The result was that the peti- 


tioner, who was a member in the erst- 


while market- committee, and who had 
unsuccessfully fought the election, con- 
tinued to be the member of the market 
committee along with his old colleagues. 
The Director then transferred this ap- 
peal to this Joint Director by virtue of 
the power of delegation, which. the State 
Government has exercised as per the 
special order as per Government’s Order 
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by the Joint Director by- virtue of the 
above-mentioned delegated authority and 
he rejected the application only on two 
counts :...(1) the -petitioner had taken part - 
in the. election and had acquiesced in the 
process; and (2) that the petitioner was 
not able to show how the alleged. ir- 
regularity in the conduct of the election 
had materially affected the election. The 


. result. was that the said election applica- 


tion came io be dismissed. There being 
no other alternative remedy available to 
the petitioner, he moved this Court by 
filing the present petition. . 


2.° At the outset Mr. Zaveri had raised 
the contention that under Rule 28 quoted 
above, the State Government in the 
exercise of its delegated legislative power 
had laid down that the appeal lay to the 
Director after “the election had been 
conducted by a person authorised by the 
Director to perform the functions of an 
Election Officer and this being essential- 
ly a judicial or at any rate a quasi- 
judicial: power, it ‘could not be delegated 
by the State Government by virtue of 
powers: conferred under Section 4 (2) of 
the Act. The power under Section 4 (2), 
Mr. -Zaveri submitted, was essentially 
the executive power of the Government, 


whereas ‘the powers, exercised by the 


Government while framing Rules were 
legislative in character. When the Gov- 
ernment while exercising the delegated 
legislative powers had laid down as a 
matter of binding law that only ‘the 
Director’ could be the quasi-judicial 
authority to ‘entertain and conduct the 
election petition, the Government on its 
administrative or executive side could 


‘not say’ that’ the said. judicial powers 


would stand delegated to the Joint Di- 
rector as seems- to -have been done by 
the - ‘above-quoted notification of the. 
Government dated“ 15-7-72. He also 


‘urged that under Section 4° (2) of the 


Act, what is contemplated to be dele- 
gated is only executive - power and not 
the judicial power and in ‘support of 
this submission of his, he tried to derive 
help from the phrase “subject to the 
control of: the Director’. Mr. Zaveri 
submitted that this clause clearly show- 
ed the legislator’s ‘intention itself that 
under Sec. 4 (2) the only powers of the 
Director that could -be delegated to the 
Joint Director or Deputy Director would 
be only executive and administrative 
powers and not the quasi-judicial po- 
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It cannot be gainsaid that Rule 28 of the 
Rules -has been framed -by the State 
Government’ in exeércise-of the powers 
conferred by the State Legislature on the 
Government under Section 59 of the 
Act. Rule 2 of the Rules’ is deemed 
to be, by a legal fiction, a part and par- 
cel of the Act itself. In other words, 
they are deemed to be the expression of 
legislative will of the State: The very 
legislature itself while enacting Sec- 


tion 4 (2) of the Act had also made pro-- 


vision for delegating to the J oint or 
Deputy Director the powers ‘of’ the 
Director. under the Act,..as the State 
Government may by general or .special 
order direct. The Legislature, however, 
made an important condition that. the 
State Government could _ delegate the 
powers to the Joint or ‘Deputy Directors, 
but “subject to the, control of the Direc- 
tor.” In other words, the State Legisla~ 
ture wanted. to retain the overall con- 
trol of the Director, the highest- func- 
tionary under the- Act; on. all. such : po- 
WETS, functions. and. duties, ‘under this 
Act vested in the Director and with 
this clear intention, it thas been provid- 
ed in Section 4 (2) of the Act that the 
Joint or Deputy Directors so authorised 
by the State Government by'a general 
or special.order are to exercise such 
powers and to: perform such of, his func- 
tions and duties under the -Act “subject 
to the control of the Director.” In other 
words,. whatever -powers are exerci- 
sed by the Joint Director - and whatever 
functions and duties that are performed 
by the J oint Director as per the delegat- 
ed authority, are to be exercised - and 
performed by him “subject to. the. con- 
trol of. the Director.” . The judictal 
powers or., quasi-judicial . powers cannot 
be. exercised. ‘subject to the. control of 
anyone or subject to ‘the control of- the 
highest officer. | It. is, therefore, . clear 


that the ‘Legislature. while enacting sub 


section (2) of Sec. 4, of. the Act ; clearly 
contemplated | ‘delegation , only of those 
powers and. ‘functions’ and duties, which 
could ‘be exercised or, performed by the 
delegate “subject to..the. control of the 
Director.” If judicial. powers. cannot be 
subject to such a.. control, it is to be 
assumed as a matter of- natural corol- 
lary ` that the powers contemplated to be 
delegated under Sec, 4 (2) cannot. be 
judicial powers, . a e Poa g 

3. In this connection, Mr. Joshi 
for the successful. candidates and 
Mr. Christie for the Director -and others 
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urged that the order of delegation refer- 
red to above did not speak of any such 
control. However, this does not matter. 
If the delegation is under Sec. 4 (2), as 
a matter’ of necessity, it is . “subject to 
the control of that Director.” ‘That is 
the clear intention of the PCRs: 


- 4, Jh above view of mine, I am ii 
ported by the judgment of the Division 
Bench of this court in the special civil 
application No, 662 of :1968 and other 
allied’ petitions decided on 14, 21, 22, 23, 
24 & 27 of Oct. 1969 (Guj) the Bench con- 
sisting: of the then Chief Justice P. N. 
Bhagwati and: N.= K.. Vakil JJ. “The 
question that was before the- Division 
Bench pertained: to the disputes. concern- 
ing the rateable value. and the amount 
of tax deduction. under Rule 18 of the 
Municipal Rules. In that case, the fol- 
ssi pertinent z abservations were 
made :—- 


i “Rule | 18 ‘confers power and it also 
imposes | ' duty ` on ‘the commissioner to 
investigate and decide complaints made 
by assessees against the initial entries in 
the assessment book. The, exercise of 
the power results in. an order being 
made determining amongst other things 
the rateable value of the- premises SRS 
This. quasi-judicial . power ` involving 
exercise of a large measure of personal 
judgment: and vitally affecting the pró- 
perty rights of citizens. has been confer- 
red by the ‘Legislature upon the Com- 
missioner who is the highest executive 
officer under the Act. The question ‘is: 
whether such a power is within the 
contemplation of Section 49: ‘Can it be 
deputed to another under that Section? 


We do not think so. No judicial or 


quasi-judicial power can be deputed to 


another by'an officer.to whom it is en 
trusted under the statute unless the law 


expressly - ‘or by necessary ‘implication 
permits‘ it.” (emphasis supplied by me), 
After referring ` the judgment of the 
Supreme Court in the case of Bombay 
Municipal Corporation v., Dhondu, AIR 
1965 SC 1486 and other authorities, the 
Division Bench further held as follows : — 

“If the principle is well founded ‘that 
a. judicial or .quasi-judicial power can~ 
not be delegated unless the law expressa 
fy or by clear implication allows it, if 
must equally hold true that such a 
power cannot be deputed without a 
clear ri aac of ave will to thai 
effect,” - 
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The question that was specifically put 
for the consideration of the court was 
in respect of Sections 49 and 69. of the 
Bombay Provincial Municipal Corpora- 
tion Act, 1949. Section 69 before it was 
amended by Gujarat Act No 5 of 1970 
provided as follows :-— 


“Subject to the provisions of sub-sec- 
tions (2) and (3), any of the powers, 
duties or functions conferred or imposed 
upon or vested in the commissioner or 
the ‘Transport Manager by or under any 
of the provisions of this Act may be ex- 
ercised, performed or discharged, under 
the control of the Commissioner ‘or the 
Transport Manager, as the case may be, 
and subject to his revision and to such 
conditions and’ limitations, if any; as may 
be prescribed by rules,‘ or' as he shall 
think fit to' prescribe iri a manner not 
inconsistent -with the provisions of this 
Act or- rules, by any municipal officer 
whom the Commissioner or the Trans- 
port Manager generally or specifically 
empowers ‘by order in writing in this 
behalf; -and to the extent: to which any 
municipal officer is so empowered the 
word Commissioner”: and the words 
“Transport Manager” occurring im any 
provisions in this’ Act, shall be deemed 
to include such: officer.” — 3 
Section 49 before its amendment read ‘as 
follows i=: `° ` _ ir a 

"49 (1) A Deputy Municipal Commis- 
sioner or Assistant Municipal Commis- 
sioner shall, subject to the orders of the 
Commissioner, exercise such of the po- 
wers and perform such of the duties. of 
the ‘Commissioner as the Commissioner 
shall -from time to time depute to him: 
< Provided that the Commissioner shall 
inform the Corporation of the powers 
‘and duties which’ he from time to time 
deputes to a Deputy Municipal Commis-~ 
sioner or Assistant.: Municipal. - Commis- 
sioner.” (2) All acts and things perform- 
ed and done by:a. Deputy ‘Municipal 
Commissioner- or : Assistant’ Municipal 
Commissioner during his tenure of. office 
and by virtue thereof-shall for ‘all pur- 
poses. be deemed to have been perform- 
ed and done. by the- Commissioner.” >- 
The Division ‘Bench then posed a ques- 
tion as follows: ==.” | ie 

“We must, therefore, turn to inquire 
whether Section 49 contains any provi- 
sion, express or by necessary implication, 
permitting deputation of the quasi- 
judicial power under Rule 18. | 

We find that far from containing any 
such provision there is within Section 49 
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inherent evidence to show that the Legis- 
lature never intended that judicial or 


quasi-judicial power should be deputable 
by the Commissioner to the Deputy 
Municipal Commissioner. Section 49 
says that the powers and duties deputed 
by the Commissioner under the section 
are to be exercised and performed. by the 
Deputy Municipal Commissioner “subject 
to the orders of the Commissioner”. The 
orders may be- general. or specific and 


they may be issued from time to time 


or--at any time and at any stage of the 
proceeding before the Deputy Municipal 
Commissioner. The section -thus enable 
the Commissioner to: control the exercise 
and performance of the powers and 
duties by the Deputy Municipal Com- 
missioner at: any and every stage. It 
makes: it obligatory on the Deputy Muni- 
cipal’ Comimissioner to follow whatever 
orders the Commissioner may make, 
while taking decisions in exercise of the 
power and performance ‘of. the duty 
deputed to him. Now, it is impossible 
to conceive of. -interference and control 
by one officer in .the: performance of a 
quasi-judicial function ‘by another. Such 
interference and control except by way 
of appeal is inherently inconceivable in 
the field- of judicial or quasi-judicial 
decision. It is in fact a contradiction or 
negation of judicial or quasi-judicial 
power. If such interference and control 


‘were permissible, it would make one offi- 


cer ostensibly responsible for the deci- 
sion of another: nay more, it would 
‘compel an officer in’ the exercise of his 
judicial function to act according to, the 
dictates of another, even if he is not 
satisfied about the correctness of. the 
course’: dictated ‘by. that other. That 
would be wholly inconsistent with 
exercise ‘of judicial or quasi-judicial 
power. The words "subject to the orders 
of the Commissioner" are. appropriate 
only in relation.to deputation of admin- 
istrative.. functions. They: are singularly 
inappropriate: in telation ‘to deputation 
of judicial, or quasi-judicial functions. 
These. words are clearly ‘indicative of 
the legislative. intent that judicial or 
quasi-judicial’ functions of the Commis- 
sioner are not intended to be deputed 
and it must therefore be held that the 


deputation of -the quasi-judicial power 
under Rule 18 was ‘not within the con- 
templation of Section 49." (Emphasis 


furnished by me,) 


- 
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5. It is to be recalled here that be- 
cause of this judgment, Sections 49 and 
69 came to be retrospectively amended 
by Gujarat Act No. 5 of 1970, with the 
result that judicial powers were held to 
be delegatable but were held to be 
exercisable not under the control of the 
Commissioner. By enacting Gujarat Act 
No. 5 of .1970, the Gujarat Legislature 
accepted the interpretation placed by the 
Division Bench of this court on Section 49 
of the Bombay Provincial Municipal Cor- 
poration Act, 1949, which interpretation 
even on its own stands.on a firm foot- 
ing. Applying the ratio of that case to 
the facts of the case on hand, it is 
erystal clear that the Legislature while 
enacting Section 4 (2) of the Act, could 
not have intended that judicial or quasi- 
judicial functions, which were required 
to be performed by the Director under 
this Act, were. such as could be dele- 
gated. The phrase “subject to the con- 
trol of the Director”, occurring in sub- 
sec, (2) of Sec. 4 of the Act, therefore, 
clearly shows that only executive 
powers could be delegated. | 


6. The learned Advocates Mr. Joshi 
and Mr. Christie, however, urged that in 
the case before the Division Bench, the 
delegation’ was by the Municipal Com- 
missioner himself whereas in the. case on 
hand, delegation is by the State Govern- 
ment, This, however, makes little differ- 
ence as far as the basic principle is 
concerned. Section 4 (2) of the Act, .as 
‘framed by the Legislature, is susceptible 
of one meaning, namely, the competence 
of the State “Government on its execu- 
tive side to delegate executive functions 
to the Joint Director or Deputy Director. 
The Rule 28 of the Rules as it stands 
speaks only of the Director. The result 
would be that the handling of the elec- 
tion petition by the Joint Director would 
be an act without authority and on that 
count the petition will be required to ‘be 
allowed and the matter to be remanded 
to the Director, who had after admitting 
the election petition, transferred it to the 
Joint Director for disposal. The Director, 
therefore, will be required to entertain 
the said petition presented by the peti- 
tioner and dispose it of in accordance 
with law. Rule is accordingly made 
absolute with no order as to costs, 


7. Many facets over and above the 
one urged by the petitioner in his memo of 
election petition were canvassed by 
Mr. Zaveri for the -petitioner before me. 
On behalf of all the respondents, import~ 
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ant pleas like the acquiescence of the 
petitioner in the election process, namely, 
the petitioner’s. non-objecting :to the ` 
provisional list-and his having participa- 
ted in the election and the petitioner’s 
prospects even otherwise not being im- 
proved were pressed into service. As 
the matter is going back to the Director 
for disposal in accordance with law, I do 
not propose to deal with those questions. 
It will be open to both the sides to raise 
suitable contentions that may be open to 
them. 


8. Before I part with this mater I would 
express my concern over the prolongation 
of the control of the market committee, 
Bulsar by the petitioner and others who 
have lost credentials. About. two years are 
over since this situation started persisting. . 
It will be for the Government to see to it 
that it takes such steps as are necessary 
in the facts and circumstances of the case. 
At any rate, the election petition as filed 
by the petitioner before the Director 
would be disposed of in accordance with 
law. This is by way of suggestion and 
not by way of direction. I also would 
like to bring to the notice of the Govern- 
ment the want of any Rules in respect of 
the election petitions and election process. 
If the rules are framed on the lines of 
Similar provisions in municipal laws, 
much controversy could be avoided. 

Writ petition allowed, 
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Babu Mansa, Appellant v. The Ahmeda-~ 
bad Municipal Corporation | Ahmedabad 
and others, Respondents. 

First Appeal No. 1030- of 1973, ‘D/= 
5~4-1978.** : 


(A) Motor Vehicles Act. (4 of 1939), 
S. 110-B — Accident resulting in per- 
manent partial disability — Compensa- 
tion — Determination of — Factors to be 
considered. 

_Where a boy aged about 15 years re- 
ceived multiple injuries in the course of 
the accident; his right leg was fractured; 


*(Note: only portions approved for re- 


porting by High Court are reported 
here). 


**(Against decision of K. M. Satwani 


Motor ` Accident Claims Tribunal 

Ahmedabad (Rural) at Narol, in 

M. A. C. Appln. No. 74 of 1972). 
EV/FV/C76/78/DVT 
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he was limping on: account of the shor- 
tening of the leg by 1/2-c.m., there was 
wasting of the. thigh and there was also 
fixed flexion deformity of hip; there. was’ 
fracture of the arm and it also left somè 
defect. and: injury on: the right eye-brow 
and consequential’ removal of a piece of 
bone from near:.the eye-brow, .and’ the 
injuries were of serious nature and as he’ 
has to undertake manual work to earn 
livelihood, he had a severe handicap of 
such deformity, therefore, even if in 
medical terms his injury evaluated as 
having left permanent partial disability 


of 20 per cent, in terms of actuality the . 


disability which he would’ suffer right 
from his young -age. unto: his last days- 


would. be of a fairly extensive nature. 


It would not only. result- in pecuniary 
loss but also in. hon-pecuniary loss such 
as loss of enjoyment and. amenities of 
life, retardation of prospects in other 
walks of social lifé:.and .such and ‘similar’ 
other handicaps. .These: factors have to 
be taken- into: consideration’ while re- 
solving the qnesven of compensation. 
(Paras 15, 16) 
Anne: ATR. Comm.: Motor Vehicles Act 
(1st Edn.), S: 110-B, N: 2. -> 


(B) Motor Vehicles Act (4 of 1939), Sees 


tion 110-B — Compensation — Various. 


heads — Awarding- higher than claimed 
amount . under particular head-— Per- 
missibility. (Bombay . Motor. Vehicles 
Rules (1959), R. 291). a 


So long ‘as the total amount to be 
awarded does not exceed the total 
amount claimed, higher amount than 


that claimed under one particular head, 


can be awarded without,- amending the 
claim petition, if on the’ true assessment 
of the evidence led at the trial. the 
claimant’ ‘is found entitled to the same. 
In an application for compensation made 
under S. 110 (1) of the Motor Vehicles 
Act, 1939 read with. R. 291 of the Bom- 
bay Motor Vehicles Rules, 1959 and the 
prescribed form Comp.’ A, the relevant 


particular which the. claimant has to set. 


out relates to the quantum of compensa; 
tion and basis thereof. The basis has to 
be broadly indicated on. estimates. Bé 
sides, heads of compensation | have to be. 


regarded separately as aids to reaching - 


a just amount. ` The Tribunal’s power to 


award just and proper. compensation is, . 


therefore, not fettered by the specifica- 
tion of an amount in the claim applica- 
tion-under any. head. . pee -(Paéra 24) 


Anno:’ AIR Comm:; -Motor. Vehicles: 


Act (ist Edn.),-S. 110-B,.: SN, le ts 


‘. (C) Motor. Vehicles Act (4 of 1939) Sec- 


tion 110-B — Damages for non-pecuniary 
loss- — Bracket of damages for different 
injuries — Assessment. . ~% :. 

-A person injured by ` another Ss Wrong 
is entitled to general damages for non- 
pecuniary ‘loss such as his pain and suf- 
fering, past and future, and his loss of 
amenity and enjoyment of life. Damages 
are also recoverable for loss of expecta- 
tion of life. Damages awarded for pain 
and’ suffering and loss of amenity consti- 
tute a conventional sum which is taken 
to be the sum which society deems fair, 
fairness being: interpreted by the courts 
in the light of previous’ decisions. Thus 
there has been evolved a set of conven- 
tional principles providing a provisional 
guide to the comparative severity of dif- 
ferent injuries, and indicating á bracket 
of damages. into which a particular injury 
will currently - ‘fall. ‘The particular cir- 
cumstances of the plaintiff, including his 
age and.any unusual deprivation ‘he may 
suffer,-is -reflected in the actual amount 
of the award. The fall in the value of 
money: leads to a continuing reassess- 
ment of these awards. and -to periodic re- 
assessment of damages at certain key 
points in the pattern where the disability 
is readily identifiable and not subject to 
large variations in individual cases. Hals- 
bury’s Law of England; Vol. 12, pp.. 446, 
447, Rel. on. (Para 28) 


The conventional amount - -on the basis 
of normally accepted standard in our. 
country is to award Rs. 10,000/- for pain 
and suffering in- case of -loss of limb. 
The amount of Rs: 10,000/- under this 
head is. not. necessarily a standard figure 
and it has to vary according to circum- 
stances of each case. In the instant case. 
a young boy of 15 suffered a permanent 
handicap in a vital limb, but there was 
no loss of limb. The amount of Rupees 
15,000/- was awarded as damages for 
non-pecuniary loss, (Paras 29, 31) 


Anno: AIR Comm., Motor Vehicles 
Act (Ist Edn.), S. 110-B, N. t. > : 
Cases Referred: Chronological Paras 
(1973) 3 WER 97 > ERR 3 All ER 463 


28 
(1972) 13 Gul LR 662 ` ' $9, 31 
(19686) 7 Gui. LR 662 24 


Y. M. Choksi and H. D. Karnik, for Ap- 
pellant; .G. N. Desai with D. Teles 


‘for Respondents Nos. 1. and..2. - 


P, D. DESAI, J.:— 0 x: COX. OX. 
.2. This is a: Case: in which. the claimant- 


“appellant ig: the injured’ pėrson and- the: 


claim for compensation’ ‘arose ‘out of ‘ati’ 
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accident which occurred on Dec. 6, 1971 
at about 6-30 or 6-45 A. M. on the Naroda 
Road in Abmedabad. The appellant, who 
was aged about 15 at the material time, 
Was proceeding, along the Naroda Road 
in the company of his sister Lila aged, 
about -8 years with three donkeys to.col- 
lect sand from the river-bed at Bhadre- 
shwar. At that, time, A: M. T. S. -Bus 
No. G. T, A. 8495 driven by the third res- 
pondent approached from the opposite 


direction, that is to say; from the Sardar-. 


nagar side. .The bus hit one of the don-. 
keys which fell down and then it collid-. 


ed against, the appellant who -was thrown. 
down on the road and received injuries.. 


The donkey died on the spot, while the 
appellant. was removed for treatment to. 


the. Civil Hospital. The. appellant was- 
hospitalized for a period of about four. 


months and. the medical evidence dis- 
closes that .the accident has. resulted in 


shortening of his right leg by half. centi-. 


meter as also in a limp in the right leg. 
The permanent partial PERES is as- 
sessed at 20%. | 


3. The appellant PEA instituted ' 


the claim- application through his guar-: 


dian before the Tribunal ‘in ‘ which ‘he’ 
claimed total compensation in the sum of’ 
Rs. 36,400/- together with costs and in-: 


terest. The claim ‘was split up under’ 
various’ heads: as follows :-— 


Rs. i,000/- Expenses incurred during 
7 + " -the period of: treatment.’ 

Rs, 1,000/ Future. expenses for diet, 

Rs. 1,000/- Pecuniary ` loss “from the- 

Ps :  ~ date of the accident till the 
date of the ‘claim. applica- | 
aan tion, 

Rs. 5,000/- Pain and suffering. ia 

Rs. 5,000/- Loss of ‘amenities and en 
oe joyment of life. 

Rs: 25,000/- Future pecuniary loss, 

Rs. -400/- Loss of the donkey, — 

Rs. 38,400/-- ee , gu Sees 


Though the’ amount claimëd, under vari~' 
ous heads as‘ aforesaid totalled up to 
Rs. 38,400/- the appellant, restricted. his 
claim to Rs. 36,400/-. ` 

4. The Tribunal found that the appel- 
lant had sustained his injuries as a re- 
sult oft rash and negligent driving of the. 
A. M. T. S. bus -in question: by the third 
respondent, and that: the: first and second 
respondents. were vicariously. . liable for 
the; said, act of.the third. respondent. As: 
regards .. „compensation, - -Tribunal 


"=A have ‘not been ‘admitted into evidence. 


A. L R. 
awarded a total sum of Rs. 9, 150/- under 
the following heads :— - 


Rs. 750/-. Expenses - incurred . during 
J of the period of treatment. 

Rs. 600/- Pecuniary loss from the date 

» of.the accident till the date 

ee ea of the Claim Petition. 

Rs.. 3,000/- Pain and suffering. 

Rs. 4,500/- Future pecuniary loss. - ` 

Rs. 400/-. Loss of the donkey. 

Rs. 9,150/- 


It is this award which is under challenge. 
at the instance’ of both the , parties. E 


5 toll. x Xx X. x > 2 os 
15. On an. analysis of the aforesaid 


evidence it clearly emerges that the. ap- 
pellant received: multiple injuries ‘in the 












clearly discernible. 
limping on account of the shortening : of 
the leg by 1/2 cm. There was wast- 
ing of the thigh and there was also fixed 
flexion: deformity’ of hip. Even after 
such a long period, ‘the’ appellant- was 


and could. ‘not bend his‘ leg. There was 
fracture of the arm and it also left same 
defect. ‘There was injury on ‘the right 
eye-brow and consequential removal of a 
piece of bone from ‘near the eye-brow. 
The ‘appellant was unable to ‘open his 
eye fully. It is true that with regard to 
the injuries . on the arm and eye-bro 
there is. no’ “medical ` evidence., That’ is 
because ` ‘the ‘case papers and ` certificates 


Dr. Bhatt has deposed only. about the 
injury on the right leg presumably be- 
cause being an Orthopaedic Surgeon,’ he} 
Was consulted long after the . accident 
only with regard to the said injury, the 
after-effect of which was of a more per- 
manent ‘and lasting nature. The. fact, 
however, remains that the appellant has 
not been cross-examined with regard to 
those ` other, auner to which he has de- 
posed. ` 


16.. “The ‘entire ae dtecisaëd] 
about makes: it. clear that the appellant’s 


injuries were of a serious nature and that]. 
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particularly the injury on his right leg 
has left a permanent scar as: a result of 
which he is severely handicapped in his 
day-to-day pursuit of life.’ A person in 
his position of life, who has to undertake 
manual work to earn livelihood, would 
suffer a severe handicap on account of 
such deformity. If he cannot walk with 
ease and without support, if he cannot 
sit cross-legged, if he can squat with 
support only and if he is unable to bend 
his leg, it is difficult to appreciate as to 
how he would be ‘able to efficiently carry 
on his work of excavation of sand. It is 
true that in medical terms Dr. Bhatt has 
evaluated the injury as having left’ per- 
manent partial disability of 20 per cent. 
However, in terms of actuality, it appears 
to us that the disability which the ap- 
pellant would suffer right from his young 
age unto his last days would be of a 
fairly extensive nature. It. would not 
only result in pecuniary loss but also in 
non-pecuniary loss such as loss of enjoy- 
ment and amenities of life, retardation of 
prospects -in other walks of social life 
and such and similar. other handicaps; 
The ultimate question of compens ation 
will ‘have to be. resolved ies in mind 
these factors. . P 
17 to 2.. xo x x x, 


22. The ` next question which ices 
for consideration is as to the economic 
loss —’past and future — sustained by the 
appellant as a result af the accident.’ The 
Tribtnal' came to the conclusion that the 
appellant’s capacity to earn was reduced 
by about 25%. “We do not' propose ‘to 
interfere with this finding of the Tri- 
bunal although ‘it appears'to us that the 
approach of the Tribunal on the question 
is not wholly ‘correct. It'is true that 
Dr. Bhatt has deposed that the perma- 
nent partial -disability was to-the extent 
of 20 per cent. However,- as earlier 
stated, the evidence of Dr. Bhatt relates 
only to' the injury ‘sustained on the right 
leg. The appellant” also sustained in- 
juries on the arm and eye-brow and they 
too appear to have left their ‘ telling 


effect. Besides, it is not entirely right . 


to always make. the future logs“af income 
eo-extensive with the extent of per- 
manent disability... This is not an algebric 
problem which can be solved: by any ab- 
stract formula: © On the basis: of’ the evi- 


dence as to permanént disability, whe-. 


ther complete or partial, an -assessment 
must be made as to what effect such dis- 
ability would: have on the entire func 


tioning -of the -body and. how. it ‘would: 


consequently affect the earning : capacity. 


‘10,800/- 
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If all these factors’ are. borne in mind 
and -their inter-action is taken into con- 
sideration, it would appear even on a 
conservative ‘estimate that the earning 
capacity of the appellant was affected to 
the extent of 25 per cent. Accordingly, 
the appellant would sustain a loss of 
Rs. 60/- per month, so far. as his future 
earnings are concerned. . The annual loss 
sustained on this account would be 
Rs. 720/-.. The Tribunal has applied the 
multiplier of 15 in order to arrive at the 


- just amount of compensation. We are of 


the view that the said multiplier has 
been properly applied on the- facts and 
in the circumstances of the case. Ac- 
cordingly, the loss .of future income 
ought to be justly computed at Rupees 
and compensation in the like 
sum will have to be awarded to the ap- 
pellant under the said head. The Tri- 
bunal’s award in the sum of Rs. 4,500/- 
on the basis of the loss of income at.the 
rate of Rs. 25/- per month is totally in- 
adequate and we are unable to uphold 
the same - , 


23. The Tribunal has awarded a 
sum of Rs. 500/- as and by way of loss 
of income from the date of the accident 
till the date of the filing of the applica- 
tion which was a period covering 
roughly about five months. This amount 
was awarded on the footing that the net 
income of the appellant per month was 
Rs:'100/-. As we have found above, ‘this 
estimate was grossly inadequate. We 
have held that the net earning of the ap- 
peliant must have been Rs. 240/- per 
month. Accordingly, the award under 
this . head should be - in the sum of 
Rs. 1,200/-. 


(GA, It is ice: that in the. ‘claim appli- 
cation - the compensation claimed by the 
appellant under this head was’ confined 
to Rs. 1,000/-. However, so long as the 
total amount to be awarded does not ex- 
ceed ‘the total “amount: claimed, there 
should be:no’ abjection in awarding higher 
amount. than -that. claimed under one 
particular’ head, if on the true assess- 
ment.of the evidence led at.the trial, the 
claimant is found. entitled ‘to the same. 
In ‘an application. for compensation made 
under S. 110 (1) of the ‘Motor Vehicles 
Act, 1939: read’ with R. 291 of the Bom- 
bay Motor Vehicles Rules, 1959 and the 
prescribed :.form ‘Comp. A, the relevant 
particular: which. the claimant has to set 
out relates to the quantum of compensa- 
tion and basis thereof..:: The basis has to 
be broadly. indicated: on estimates.“ Be- 
sides,- heads: of compensation: have to’ be). 
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regarded separately as aids to reaching a 
just amount. The tribunals power to 
award just and proper compensation is, 
therefore, not fettered by the specification 
of an amount in the claim application 
under any head. We are supported in the 
view which we are taking by the deci- 
sion in Bai Nanda v. Shivabhai, (1966) 7 
Guj LR 662. It was there held at 
page 691 that once loss under both the 
heads comprised in Ss. 1-A and 2 of the 
Fatal Accidents Act, 1855 has been claim- 
ed and so long as the amount awarded 
does not exceed the amount. claimed, the 


amount awarded can be suitably split up 


and awarded under the said two sections. 
The same principle will apply in cases 
of personal injury. So long as the award 
does not exceed the total amount claim- 
ed, there should be no objection in split- 
ting it up under different heads and even 
if a specific amount is claimed under a 
particular head, the Tribunal thas the 
power to award an excess amount under 
that very head without amendment of 
the claim application provided the evi- 
dence justifies it. 


- 25 to 26. x x x x 


` 27. We come now to the last head of 
claim, namely, the claim under-the head 
of pain and suffering and loss of ameni- 
ties and enjayment of life. The appel- 
lant has claimed in all a sum of Rupees 
10,000/- in the claim petition under this 
head. The Tribunal has, however, award- 
ed a sum of Rs. 3,000/-. We are of the 
view that this award is grossly in- 
adequate, 


28. It is well settled that a person in- 
jured by another’s wrong is entitled to 
general damages for non-pecuniary loss 
such as his. pain and suffering, past and 
future, and his loss of amenity and 
enjoyment of life. Damages are also re- 
coverable for loss of expectation of life. 
Damages awarded for pain and suffering 
and loss of amenity constitute a conven- 
tional sum which is taken ta be the sum 
which society deems fair, fairness being 
interpreted by the court. in the light of 
previous decisions. Thus there has been 
evolved a set of conventional principles 
providing a. provisional guide to the 
comparative severity of different injuries, 
and indicating a bracket of damages: into 
which a particular injury. will currently 
fall. -The ‘particular circumstances of 
the plaintiff, including his age and any 
unusual deprivation he may suffer, is re- 
flected in the actual: amount of the 
award. The fall in the value of money 
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leads to. a continuing reassessment of 
these awards and to periodic reassess- 
ments of damages at certain key pointsp 
in the pattern where the disability is 
readily identifiable and not subject of 
large variations in individual cases (see 
Halsbury’s Laws of England, Volume 12, 
Paragraphs 1146 and 1147 at pages 446 
and 447). In the foot-note, the learned 
authors have pointed out that the age 
of the injured person may make a con- 
siderable difference . because, for ex- 
ample, an old lady with a broken and 
deformed leg will have fewer years to 
suffer than a young woman with a 
similar injury. As regards continuing 
reassessment of awards for non-pecuniary 
loss, the learned authors have given in 
the foot-note a comparative assessment 
of various awards made by the Courts 
in England for the loss of sight in one 
eye as an illustration. The pattern ac- 
cording to the learned authors, has been 
as HEA — 


& 1500 — 1960 

& 2000 — 1961 

PEIVERN & 2000 and £ 3000 — 1965 
£ 3500 — 1971 

£ 4000 to £ 4500 — 1974 


This analysis shows that the Courts in 
England have raised the awards in such 
cases under the head of non-pecuniary 
loss almost three times within a period 
of 14 years. This consideration has to 
be borne in mind even by the Courts in 
our country while assessing damages, 
for, as observed by Lawton LJ in 
Cunningham v. Harrison, (1973) 3 WLR 
97 at p. 107, “conventions, however, 
change and if judges do not adjust their 
awards to changing conditions and 
rising standards of living their assess- 
ments of damages will have even legg 
contact with reality than they have had 
in the recent past or at the present. 
time.” . | 
29. The decision of this Court in 
Ranjitsingh Gopalsingh v. Meenaxiben, 
(1972) 13 Guj LR 662 is the leading de=- 
cision with regard to the award for per- 
Sonal or non-pecuniary loss to an in~ 
jured person. In that decision it has 
been pointed out that both in England 
and in this country the settled pattern. 
of awards in personal injury cases is not. 
to award merely token damages but. to 
rant substantial amounts both under the 
ead of personal loss as well as economie 
loss. The awards must be on a conven- 
tional figure derived from experience 
and from awards in similar other cases 
and there should be some- measure of 
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uniformity in awards. After reviewing 
certain - decisions, it.was found that the 
conventional amount on the basis. of nor- 
mally accepted standard in our -country 
was to award Rs. -10,000/- for pain and 
suffering in case of loss of limb. The 
decisions which were relied upon in that 
Case were reported in Law Journals pub- 
lished in 1914, 1959 and .1960 and the 
respective cases were decided in 1913, 
1958 and 1960 by the concerned High 
Courts. However, in that case which 
was decided in 1971 it was observed at 
p. 671 that Rs. 10,000/-- which was: the 
normal amount awarded for pain and 
suffering could hardly. compensate the 
personal loss in the case of a young girl 
aged 11 who had lost her right arm and, 
therefore, additional 75% amount was 
awarded and the total amount under the 
head of pain and suffering and personal 
loss was made in the sum of Rs. 17,500/-. 
Be it noted that as stated at page 671 in 
awarding this amount the Court had not 
taken into consideration ` personal in- 
convenience and discomfort or the social 
discomfiture. or consciousness of loss 
which the girl was likely to suffer be- 
cause it was felt that the global assess- 
ment would take care of all those factors. 
However, the special circumstance that 
in the čase of a female such a loss of 
limb might considerably affect her chance 
of marriage was particularly taken into 
account. This decision, therefore, itself 
shows that the amount of Rs. 10,000/- 
awarded under this head is not neces- 
Sarily a standard figure and that it has 
to vary according to circumstances of 
each case. It is true that the attention 
of this Court was there not focussed’ on 
me question whether there was need to 

continually reassess damages on account 
of the fall in the -value of money and 
that it has, therefore, not referred to 
‘that aspect and the conventional amount 
of Rs. 10,000/- was accepted on the basis 
of old awards. Besides, as earlier stated, 
that decision itself has not stuck to the 
conventional figure and it should not, 
therefore, be read as laying down the 
principle that conventional amount ~can- 
not be revised upwards or as fixing an 
invariable or immutable figure of com- 
pensation for pain and suffering and loss 
of amenities and enjoyment of life. The 
true guideline on that question is fur- 
nished by the statement of law contain- 
ed in Halsbury which has been extract- 
ed above and those guidelines must 
always be borne in mind by the Tri- 


bunals, 
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.30. We cannot conclude the discussion 
on this subject without referring to the 
data relating to the fall in the value of 


_Money in our country so that the need 


of periodical reassessment of damages at 
certain key points is highlighted and the 
requirement of adjusting awards to 
Changing conditions is realised. Tha 
consumer price index numbers for indus- 
trial workers — all India general index 


-` — discloses the following state of affairs : 


(Base: 1960 = 100) 
Month/Year (General Index 
(Annual Average) 
1961 104 
1965 137 
1970 184 
1975 321 
1976 296 | 
1977 321 
J anuary 1978 -329 


This table illustrates the fall in pur- 
chasing power of rupee and, hopefully 


May be, rising standards of. living. From 


1961 : to 1977 the annual average has 
almost tripled. Under these circum- 
stances, if we still continue to be govern- 
ed by the conventional figure adopted in 
pre-1960 awards, the current awards will 
have lost contact with reality. The 
conventional principle providing a broad 
guideline for the bracket of damages 
into which a particular injury having 
regard to its comparative: severity will 
fall thus requires to be up-to-dated. 


31. Once this position is appreciated, 
it would become difficult to sustain the 
total award in the sum of Rs. 3,000/- 
made in the present case for pain and 
suffering and loss of amenities and en- 
joyment of life. In the first place, as 
pointed out -in Meenaxiben’s case, 
Rs. 10,000/- is the commonly accepted or 
conventional amount of compensation 
under the head of pain and suffering in 
case of loss of limb. Therefore, the Tri- 
bunal was entirely in error in awarding 
such a less amount as Rs. 3,000/- under 
the combined head of pain and suffering 
and loss of amenities and enjoyment of 
life in case of permanent disability in a 
vital limb... It ought not to have been 
overlooked that we are herein concern- 
ed with the case of a young boy aged 15 
who has suffered severe physical handi- 
cap which would restrict his activities 
and lead to diminution in the enjoyment 
and amenities of life. Beside suffering 


‘acute physical discomfort -and handicap 


having regard to the injury on the right 
leg, the appeHant will also suffer social 
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discomfiture and he would .always be 
conscious of his physical defects: The 
fall in the value of money since the. de- 
Cision in Meenaxiben’s case and .the 
cases referred to therein must also be 
taken into account. If all these factors 
are borne in mind; then the appellant 
must be held to be entitled to a compen- 
sation in the sum of Rs. 15,000/- under 
the combined head of pain and suffering 
and_loss of amenities. and enjoyment of 
life. In Meenaxiben’s case ((1972) 13 
Guj LR 662), in the case of a young girl 
with ‘all the peculiar circumstances at- 
tendent upon’ the case of a female, the 
total award under this head was made 
in the global sum of Rs. 17,500/- and 
that too, because the right arm was lost. 
Here, we: are awarding Rs. 15, 000/~ as a 
conventional global amount under this 
head even in the absence of such special 
features-and although this is not a‘ case 
of loss of a limb but merely the case of 
a permanent handicap in: a vital limb in 
the case of a young: boy of.15: This, in 
our opinion; is the bracket of damages 
into which this kind ‘of injury’ Wa CUr- 
rently fall in similar Cases, ʻi 


. 32. As a result of the forezoing ‘dis 
cussion: we hold that the ‘appellant is 
entitled to the following: award under 
different heads :: — ' 





Rs. :10,800/- ` Future economic. Joss, 
Rs, 1;200/- Economic loss sustained þe- 
` 0 ool tween the date of the acci- 
dent and the date of the 
se (Claim Petition. 
Rs:..15,000/-, Pain and. suffering and ios 
' >. , of amenities and aoe 
z bs of life: .. 
Rs. 750/- Expenses incurred uring 
- hospitalization.’ 
Rs. 400/- Compensation for loss of 
i ' gsonney: i t 4 
Rs.-28,150/ > ns 


The -appellant will ca ‘te ‘en-= 
titled to total. compensation in the. sum 
of Rs. 28,150/- as against Rs... 9,150/- 
awarded by the Tribunal. The appellant. 
will be -entitled to recover ‘the additional 
amount awarded-to him with interest at 
the rate of 6%- per annum from the date 
of the Claim Application. ` The appellant 
will also be entitled to proportionate 
costs throughout. ‘The additional amount 
which becomes payable. by the order 
made herein will be deposited by the 
respondents in the Tribunal, : Out of the 
said amount, the Tribunal will arrange 


Kanubhai v. Nayankunj Co-op. Housing Socy. 


A.1.R. 


to have an amount of Rs. 15,000/- de- 
posited in fixed deposit with a nationa- 
lised bank in the name of. the appellant, 
who thas since attained majority, for a 
period of 61 months with the condition 
that the appellant will not be entitled 
to. withdraw the amount .before the due 
date nor will it be open to-him to raise 
any loan against. the said fixed deposit 
without the prior permission of the Tri- 
bunal. Till the fixed deposit.. matures 
the appellant will be entitled. to receive 
only interest accruing -due from- time to 
time if he so desires. The: balance 
amount will -be paid over to the. appel- 
lant after due identification in person. 
This direction is given. with the. consent 
of-.the . learned advocates appearing on 
behalf of the appellant to whom a . sug- 


gestion, in this behalf was. made by the 


Court. in the interest of: the . appellant 
himself. The cross-abjections: preferred 
by the-respondents must, obviously fail 
in view of our findings recorded above. 


‘The cross-objections are, therefore, dis- 


missed. ‘The appellant will be entitled 
to his. ag on the cross-objections. 
; Order aii 


? aa 
“4 
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s. H. SHETH- AND R. C. MANKAD, JJ. 
` Kanubhai Sankalchand ‘Patel, Appel- 
lant v. Nayankunj Co-operative Housing 
Society Ltd. Ahmedabad and others, 
Respondents. 


First Appeal No. 290 and Civil Appin, 


No. 974 of 1971, D/- 23-1-1978.** | 


; (A) Urban. Land (Ceiling and Regula- 
tion) Act (33 of 1976), Ss. 5 -(3),-42 and 
19 — Ban on... transfer of vacant. land 
exceeding ceiling limit — Anterior 


agreement.of sale in favour of Co-opera- 


tive Society — Suit for. specific: perform- 
ance of contract — Jurisdiction - ‘of Court 
to pass..a decree, ... ; 


‘Sub-see, (3) of S. 5 foreseen a caste 
ban upon’ the’ transfer of vacant: land 
which exceeds the ceiling limit. It is not 
correct to say that the transfer of such 
land is subject to two conditions, namely 


*(Note : Only portions approved for re- 
porting by High Court are reported 
here.) ; 

** (Against decision of A. M. ' Ahmadi 

.- Judge 2nd Court, City: Civil Court, 
_ Ahmedabad in Civil Suit. No. 1340 o 
T965.) 
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furnishing a statement under S.-6 and 
issuance of notification under sub-sec. (1) 
of S, 10. There is no provision in the 
Act which lays down what is going to 
follow if no notification under §..10 (1) 
fs issued. If the transfer of such a vacant 
land was merely subjected to. two con- 
ditions specified in sub-sec. (3) of S. -5, 
the Parliament would have certainly 
provided for the consequences of non- 
fssuance of notification under sub-sec. (1) 
of S. 10. One such consequence would 
have been to permit the person concern< 
ed to enter into a transaction of trans- 
fer, (Para 8) 

There is no such provision in regard 
to vacant land governed by S..5 (3). It 
is, clear, therefore, that issuance of a 
notification under sub-sec. (1) of S.. 10 
in respect of the land governed by. sub= 
sec, (3) of S. 5 is compulsory | or manda~ 
tory and that delay in issuance ‘of such 
a notification does’ not. restore , to’ the 
person concerned the right to transfer 
such land. (Para 8) 
. Further the - applicability: of sub- 
sec. (3) of S. 5 has to be judged in the 
context .of Section 42 of the ‘Act. Sec 
tion 42 gives an overriding effect to the 
provisions of the said Act over’ amongst 
others all agreements: Agreement of 
sale in favour of a Co-operative Society 
therefore, will be hit by sub-sec. (3) of 
S. 5 read with S. 42 of the said Act and 
the Court cannot pass a decree for spe- 
cific performance in a suit filed by. the 
Co-operative Society. . (Para 7) 


Held further that the plaintiff Society 
was not per se entitled. to exemption 
under S. 19 (1) (v) because the suit land 
was not ‘held’ by it. Because within the 
meaning. of the’ -expression “to hold” as 
defined in S. 2 (l) it: did not: own the 
suit ind. as no title had passed: to` it. 
Case law discussed. se (Para: T) 
Cases. Referred : Chronological Paras 
AIR 1977 SC 34 - ‘10 
AIR 1977 Cal 38L Uoo 11 
(1977) First Appeal No. 471 or ‘1971, 

D/~ 18-10-1977 (Guji) ` x 17 
(1977). First Appeal No, 423. of. 1971, 


D/- 12-9-1977 (Gu) .- mo - 16 
AIR 1977 Kant 158 9 
(1975) First Appeal ‘No. 92. of 1966, 

. D/- 19-9-1975 (Guj) `> 15 


(1974) First. Appeal No, 251 i 1967,- 
_ D/- 22-11-1974, (Guj) - | 
(1974) First Appeal No, 1174 of- ‘1968, 


` D/- 26-4-1974 (Gui) ` >o 
AIR 1970 SC 546 _ i2, 15 
AIR, 1968 SC 1358: (1968) ; T SCJ. 279 . 14 


AIR 1938 All 432 T ye MS 


at 
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- B. R- Shah, for Appellant; Miss V. P. 
Shah, for S. B. Vakil (for Nos. 1 and 8). 
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S. H. SHETH, -J.t— The plaintiff 
filed the present suit against the defen- 
dants for obtaining decree for. specific 
performance of the contract. for sale 
Exh, 116 dated 27th May 1963. Under 
that agreement of sale, the land admea- 
suring 3500 sq. yds. out of S. No. 235 
of Rajpur-Hirpur in the City of Ahmeda- 
bad. was agreed to be sold by defendant 
No.. 8. to the. plaintiff. The total area 
of 8S. No. 235 .was 3 acres 25 gunthas or 
18045 sq. .yds. In the alternative, the 
plaintiff prayed -for a decree for damages 
in the sum of Rs. 57085/-. The land in 
question originally belonged to one San- 
kalchand Manilal - Mukhi . who. died on 
14th July., 1963. He: -bad executed an 
agreement of sale in respect of 6000 sq. 
yds.. of. land out of this survey number 
in favour. of defendant No. 8 on 16th 
Aug. 1962. -Defendant, No.8 in his turn 
executed in favour of the plaintiff the 
said agreement in respect of 3500 sq. yds. 
of land. After the. expiry. of the -owner 
of the land, some of his heirs refused to 
execute: the direct sale deed in favour 
of the plaintiff in respect of 3500 sq. yds. 
of land. Defendant No. 1 one of the two 
widows of the original owner was willing 
to execute the sale deed. Similarly de- 
fendants Nos. 4 and 6 daughters of the 
original owner were also willing to exe- 
cute the sale deed. The rest of the heirs 
of the original owner were unwilling te 
do. so. The real. contesting parties, 
therefore, in the trial Court were defen- 
dants Nos. 2, 3, 5 and 7. . The suit was 
defended by the contesting _ defendants, 
Two principal defences were raised by 
the contesting’ defendants. Firstly, they 
did not admit the agreement of sale or 
banakhat Exh. 185 -executed ‘by the 
original owner. in favour of defendant 
No. 8. Secondly, they contended that the 
suit property was a joint family property 
and that the original owner as the mana- 
ger of the Joint Hindu: Family could 
not. execute: the agreement of sale or 
banakhat: in favour of defendant No. 8 
because there was no legal necessity for 
him to do so. They, therefore, contend- 
ed that Exh.. 185 — agreement of sale 
executed by the original owner in favour 
of defendant No. 8—was not binding upon 
them. The learned trial Judge, on evid~ 
ence held that the original owner San- 
kalchand was the exclustye owner of the 
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suit property. He also held that execu- 
tion of banakhat Exh. 185 was proved 
by the plaintiff. He,. therefore, passed 
in favour of the plaintiff decree for 
specific performance of agreement of 
sale in respect of 3132 sq. yds. of land. 
He passed decree in respect of the smal- 
ler area of land because out of the 
totol area of S. No. 235, an area of 
3999 sq. yds. was compulsorily acquired 
by Government sometime in 1967. Noti- 
fication for compulsory acquisition was 
in the first instance issued under S. 4 
of the Land Acquisition Act on 28th Jan. 
1963 in respect of 2800 sq. yds. of land. 
Subsequently it was cancelled. On 27th 
Aug. 1964 second notification under Sec- 
tion 4 in respect of an area of 4161 sq. 
yds. was issued. Thereafter on 19th Dec. 
1963 notification under S. 6 of the Land 
Acquisition Act was issued in respect of 
an area of 3999 sq. yds. On account of 
compulsory acquisition of a part of the 
land, since the learned trial Judge could 
pass decree only in respect of 3132 sq. 
yds. of land he did so. It is that decree 
which is challenged by defendant No. 3 
in this appeal. 


2. Mr. B. R. Shah, learned Advocate 
who appears on behalf of the appellant, 
has raised before us as many as seven 
contentions. Majority of these conten- 
tions have been raised for the first time 
in this appeal the following are the con- 
tentions which he has raised: 


` (1) Agreement of sale Exh. 116 exe- 
cuted by defendant No. 8 in favour of 
the plaintiff cannot be enforced against 
the heirs of the original owner Sankal- 
chand because Sankalchand was not a 
party to it. 

(2) Exh. 185 — agreement of sale — 
executed by the original owner in favour 
of defendant No. 8 is void for uncer- 
tainty. 

(3) Suit property was the joint family 
property and the appellant had a share 
in it. Therefore, the original owner 
Sankalchand could not have sold in ex- 
cept for legal necessity. 


(4) Assuming that joint family pro- 
perty was partitioned and as a result 
thereof suit property had fallen to the 
share of the original owner Sankalchand, 
that partition was inequitable and was, 
therefore, not binding upon the appel- 
lant. 

(5) Agreement of sale Exh. 185 exe- 
cuted by the original owner Sankalchand 
in favour of defendant No. 8 is an in- 
divisible one and, therefore, decree for 
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performance of a part of that agreement 
cannot be passed. 

(6) No decree for specific perform~< 
ance can be passed in view of the pro- 
visions of Urban Land (Ceiling and 
Regulation) Act, 1976. 


(7) In the facts and circumstances of 
this case, the Court should exercise its 
discretion and refuse to pass decree for 
specific performance. - 


3. We may state that the first, second, 
fourth and fifth contentions, which Mr, 
B. R. Shah has raised before us, have 
been raised for the first time in this 
appeal. Sixth contention was earlier 
raised in this appeal. It was permitted 
to be raised and an issue was framed on 
the question of the applicability of the 
said Act to the suit land and was sent 
down to the trial Court for trial. Evid- 
ence was recorded by the learned trial 
Judge. He has certified the finding that 
the said Act applies to the land in ques- 
tion. 


4. We are not expressing any opinion 
whether we should permit Mr. B. R. Shah 
to raise the said four new contentions 
before us. They raise new questions of 
fact. They were not raised before the 
trial Court. Whether they should be 
allowed to be raised or not is not neces- 
sary to be decided because we are finally 
deciding this appeal only on the sixth 
contention, which he has raised and, 
which, in our opinion, goes to the root 
of the case. Since our finding on the 
sixth contention is capable of finally de- 
ciding the appeal, we are not answering 
any other contention in this appeal. 


5. It is necessary to note two material 
facts so far as the 6th contention raised 
by Mr. B.. R. Shah is concerned. The 
area of the land agreed to be sold under 
Exh. 116 which the plaintiff seeks to en- 
force is 3500 sq. yds. However, we are 
concerned, with considering the plain- 
tiffs case in respect of the area of 
3132 sq. yds. which is the subject mat- 
ter of the decree under appeal. 


6. The Act came into force on 17th 
Feb. 1976. It affects all transactions which 
took place after 28th Jan. 1976, which 
is the appointed day so far as the city 
of Ahmedabad is concerned. Section 2 
(n) of the Urban Land (Ceiling and Re- 
gulation) Act, 1976 defines ‘urban agglo- 
meration’ and has reference to Schedule I 
in the Act. Sec. 4 sets down ceiling 
limit in respect of vacant land which 
can be held by a person in urban agglo- 
merations of different categories specifi- 
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ed in Schedule I. Section 11 provides 
for payment of. compensation _ for -the 
vacant land acquired ea the, Act and 
has reference to Schedule I..- Section - 29 
regulates construction A, B,. C;..& D and 


has reference to. Schedule L In Sche- 


dule I, State of -Gujarat appears at Sr. 
No. 4. In Sr. No. 4, under the entry. 
“Gujarat” appears ‘Ahmedabad urban 
agglomeration’. It clearly shows. that 
Rajpur-Hirpur’.where the suit land is 


situate and which is regarded by. the’ 
Act: as an out-growth of the - city: of - 


Ahmedabad, is governed by the. -Act. 


The finding recorded by the learned trial: 


Judge and . certified to this Court also 
shows that the land in question. is 


governed by the Act. Section 3 provides 


that except as otherwise -provided in the 
Act on and from the commencement of 
the said Act, no person shall be entitled 
to hold any vacant land in excess -of 
the ceiling limit in the,, territories- to 
which the Act applies under sub-sec. (2) 
of S. 1. Section 4 groups different cities 
and towns in the. country -under four 
categories, Schedule. I_-shows that 
Ahmedabad falls under category B. It 
provides that ceiling limit in .case of 
every person subject to the other provi- 
sions of the said: section shall be 1000 sd. 
meters where such land is-situate inan 
urban agglomeration falling within .‘cate- 
gory B specified in Schedule I. -It- is, 
therefore, clear that the. ceiling — limit 
which has been prescribed for the city 
of Ahmedabad in case of every person is 
1000 sq. meters. Indisputably, .the sub- 
ject-matter- of the agreement of ‘sale 
Exh. .116 and the decree under appeal 
exceeds 100..sq.. meters: . Section .2 (1) 
defines. “person”. so as to include an in- 
dividual, a family, a-firm, a company, or 
an association or body of individuals 
whether incorporated or not. Section -5 


imposes a ban on transfer of such vacant. 


land. Sub-sec. (3) of S. 5 is material for 
the purpose of. the present case. It pro- 
vides that no person holding vacant land 
in excess of ceiling limit immediately 
before the commencement of the Act 
shall transfer any such land or-a part 
thereof by- way of sale, mortgage, gift, 
lease, or otherwise until he has furnished 
a statement under.S..6 anda notification 
regarding the excess vacant land held by 
him has been’ published under sub-sec- 
tion (1) of S. 10-and'that any'‘such transi 


fer made iri ‘contravention of the provi= 


sions shall be’ ‘deeméd to” “Be null. and 
void. Section 6 requires - - every, - person 
holding “vacant land in - excess of: the 


`, 
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ceiling limit to file statement before the 
competent authority within the specified 
time. Such.a declaration: must specify 
the location, extent, value and such other 
particulars as may -be prescribed of = 
vacant lands and of any other land. 

which there is a building, whether or nat 
with a dwelling unit therein, It also re- 
quires such a person to specify vacant 
land within the ceiling limit which , he 
desires to retain.. Section 10 provides 
that the competent, authority shall cause 
a, notification giving the. particulars of | 
the vacant land held by every such per- 
son in excess of the ceiling | limit . to be 
published for the information. of -the 
general. public in the official ‘gazette and 
in such other manner as may -be pre- 
scribed. , That notification is required to 
state that such vacant land is to be ac- 
quired by the State Government and 
that the claims of all persons interested 
in such, vacant land may be made by 
them personally or by their agents 
giving particulars of the nature of their. 
interests in” such land. Whereas S. 5 
bans. the transfer of vacant land exceed- 
ing 1000 sq. meters, S. 26 deals with 
transfer of vacant lands which are ad- 
measuring less than 1000.sq. meters. It 
lays down. that no person holding vacant 
land within the „ceiling limit shall trans- 
fer such land by way of sale,. mortgage, 
gift, léase or otherwise except after giving 
notice of the intended transfer to the 
competent authority. It further provides 
that it shall be open to the competent 
authority to purchase such open land on 


-behalf of the State Government at a price 


calculated in accordance with the provi- 
sions of the Land Acquisition Act, 1894, 
or of any. other corresponding law for the 
It next provides 
that if the competent authority does not 
exercise such option within a period of 
60 days from the date of.the receipt of 
the notice, by the person concerned under 
Sirb-sec, (1), it shall be presumed that 
the competent authority. has-rio intention 
to purchase such land on -behalf of the 
State Government and it shal: be lawful 
for such persori to transfer the land to 
Proviso to 
sub-sec. (2) is not necessary to be re- 
produced for the purpose, ‘of the present 
case. Section 27 prohibits’ transfer of 
urban property on -which . building’ is 
constructed. except- with ‘the previous 
permission in writing of. the : competent 
It inter alia provides: that. no 
person shall transfer-by-way _of. sale, 


mortgage,: gift, lease- for. a. period. ex- 
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ceeding ten years, or otherwise, any 
urban or urbanisable land with a build- 
ing whether constructed before or after 
the commencement of the said Act, or a 
portion only of such building for a period 
of ten years of such commencement or 
from the date: on which the building is 
constructed whichever ` is- later. Sec- 
tions 5, 26 and 27 deal with urban pro- 
perties of three different and distinct 
kinds. We -are concerned with sub-sec- 
tion (3) of S: 5. Sub-sec. (3) of 5. 5, in 
our opinion, imposes a complete ban 
upon the transfer of vacant land which 
exceeds the area of 1000 sq. meters. It 
is not correct. to say as has been argued 
iy Miss V. P. Saha that the transfer of 
such land is subject to two ‘conditions, 
namely, furnishing a statement under 
S. 6 and issuance of notification under 
sub-sec, (1) of S. 10: ‘We state so 
because we have not been able to find 
in the Act any ‘provision which lays 
down what is going to follow if no 
notification under S. 10 (1) is issued. If 
the transfer of such a ‘vacant land was 
jmerely subjected to two conditions 
ispecified in sub-sec. (3) of S. 5, the 
Parliament would have certainly pro- 
vided for’ the consequences of non- 
issuance of notification under sub- 
sec, (1) of S. 10. -One such consequence 
would have’ ‘been to permit the person 
concerned’ to enter into a transaction of 
transfer. In this context sub-sec. (3) of 
S. 5 can be usefully © read in ‘contrast 
with: sub-secs. (1) and (2) of S. 26. Sec- 
tion 26 in terms provides that if the land 
to which that section applies is not ac- 
quired by the competent authority with- 
in a period of sixty days after he has 
received the notice in writing of the in- 
tended transfer, he shall be entitled, to 
transfer it in “any manner he ` likes. 
There is no such provision in regard to 
vacant ldnd governed by S.'5 (3). It is, 
clear, therefore, that issudnce of ‘a noti- 
fication under sub-sec.: (1) of S. 10 in 
 jrespect: of the land governed by sub- 
sec. (3) of S. 5 is compulsory or manda- 
tory and that delay. in issuance of such 
a notification does not restore to the per- 
son concerned the right to transfer such 
land. Consequences of non-issuance of 
notification . under - sub-sec. (1) of S. 10 
have not: been provided in the. case: of 
land to. which sub-sec.. (3). of S.-5 ap 


plies because- the Parliament. has ‘not 
contemplated: any :. such’ contingency. `: It- 
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of S. 5 cannot be transferred by its 
owner under any circumstances. It is 
in this light that we have to examine 
the question whether. the decree for 
specific performance of the agreement of 
sale Exh. 116 can be passed in the instant 
case, 


‘7. Reference has also been made at 
the bar -to'S. 15 of the Act. It deals 
with vacant land which is acquired by 
inheritance, settlement or bequest or by 
sale in. execution of decree. or order of 
Civil Court or of an award or order of 
any authority or by purchase or other- 
wise. - For the purpose of answering the 
question which has been raiséd before 
us, S5. 15 cannot ‘be. pressed: into ser- 
vice because the plaintiff who seeks’ to 
enforce Exh. 116 is not going to acquire, 
in’ case we pass decree for specific per- 
formance the land in any of the 
manner specified in.S. 15.' It may be 
noted in. this’ context that original 
owner Sankalchand had executed a will 
Exh. 131 on 30th April 1963. The will 
has been proved in-this case. Under that 
will he has’ conferred upon defendant - 
No. 1 — his junior widow — life in- 
terest and reversionary interest upon 
defendant No. 3 who is the appellant 
before us. Section 19 deals- with ex- 
emptions.: It inter alia provides: that 
subject to the provisions of sub-sec. (2) 
nothing in Chapter ITI shall apply -to 
any vacant land. held by any co-opera-~ 
tive society, registered or deemed to be 
registered. under any’ law relating to co- 
operative societies. for the time being in 
force and to any: society : registered 
under the - Societies‘: Registration Act, 
1860,.:or under any other corresponding 
law: ‘for the time being in force and used 
for ‘any non profit and- non-commercial 
purpose. To repeat, S. 19 provides that 
nothing in Chapter III shall apply to 
any vacant land held by a co-operative 
society or: a society. Section 2 (1) de- 
fines the expression “to hold” in the fol- 
lowing terms : ; 


ty hold”, with its grennd varias 
tions, in ee to any . vacant land, 
means— >. a ; 


(i) to. own such ‘land; or 


Gi) to ‘possess such land as owner. or 
as tenant or as mortgagee- or. under an 
irrevocable power. of attorney, or_ under 
a hire-purchase | agreement or, partly in 
one of the said capacities and ‘partly in 
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For the purpose of the present case, it 
is not necessary to refer to the explana- 
tion appended to Cl. (1) of S. 2. It is, 
therefore, clear that by virtue of this 
definition “to hold land” also means to 
own land. This question has been 
argued because the plaintiff is a co- 
operative society. All that was done in 
the instant case was the execution of 
the agreement of sale Exh. 116 by de- 
fendant No. 8 in favour of the plaintiff 
society. The plaintiff society which is 
a co-operative society is in our opinion 
not per se entitled to exemption under 
S. 19 (1) (v) because the suit land is not 
held by it. We say so because within 
the meaning of the expression “to hold” 
it does not own the suit land as no title 
has passed to it and it does not possess 
such land because indisputably possession 
of the suit land has not been transferred 
to it. The applicability of sub-sec. (3) of 
S. 5 has to be judged in the context of 
S. 42 of the Act which provides as fol- 
lows: 


“The provisions of this Act shall have 
effect notwithstanding anything in- 
consistent therewith in any other law 
for the time being in force or any cus- 
tom, usage or agreement or decree or 
order of a court, tribunal or other autho- 
rity.” i tÀ 


It is, therefore, clear that S. 42 gives an 
overriding effect to the provisions of the 
said Act over amongst others all agree- 
ments. Agreement of sale Exh. 116, 
therefore. will be hit by sub-sec.' (3) of 
S. 5 read with S. 42 of the said Act. In 
our opinion, therefore, agreement of sale 
Exh. 116 cannot be enforced at law. 


8. Miss V. P. Shah has argued that 
Section 5 (3) bans voluntary sale of 
vacant land but does not take away the 
power of the Court to pass decree for 
specific performance. It is difficult for 
us to accede to this contention for the 
reasons which we proceed to state: we 
have already in relation to the scheme of 
sub-sec. (3) of S. 5, recorded the conclu- 
sion that it completely bans:the transfer 
of suit land which is governed by it. It 
is true that the ban is applicable to a 
person as defined in the Act. It does not 
have any express reference to what the 
Court can do or cannot do. Can it, 
therefore, be said that. though a. person 
is prohibited completely ;from transfer- 
ring his vacant. land, governed by sub- 
sec. (3) of S. 5, the Court can order 
specific performance of the agreement of 
Sale which is. otherwise. hit. by sub-sec- 


inno Meiha TY A oa 


Kanubhai v. Nayankunj Co-op. Housing Socy. {Prs. 7-9] Guj. 145 


tion (3) of S. 5 read with S. 42? We do 
not think the Court has the power to 
direct a person to do what he cannot 
willingly do by virtue. of the provisions 
of the Act. To direct him to do so is to 
ask him.to commit breach of law and 
the Court cannot pass: a decree which 
leads person to commit breach of law. 
The function of the Court is to inter- 
pret law and to lay down what can be 
done and what cannot be done by a per- 
son under law. If a Court of law were 
to make an order which leads or forces 
a person to commit breach of law, it will 
militate against ‘its very existence and 
stultify it. In the instant case the con- 
testing defendants indeed have raised a 
number of defences. In order, however, 
to test the proposition which Miss V. P. 
Shah has advanced before us, let us as- 
Sume the case of an honest man who 
has executed an agreement of sale in 
favour of a third party and whois will- 
ing to transfer the land to that party 
but who is prevented by the provisions 
of the subsequently enacted Act from 
doing so. By virtue of the provisions 
of sub-sec. (3) of S. 5 read with S. 42, 
such a person, in our opinion, cannot 
transfer his vacant land to his intending 
vendee. If this intending vendee files a 
‘suit for specific performance, can a 
Court direct him to sell the land which 
the Act otherwise does not permit him 
to do? We do not think, what he can- 
not do voluntarily can be ordered by 
the court to be done by him by passing 
an order or decree against him. In 
other. words, we are of the opinion that 
what cannot be done directly by a per- 
son cannot ordinarily be done indirectiy 
nor can jt be ordered to be done by. the 
Court. To make any such order would 
be patently illegal and flagrantly viola- 
tive of the provisions of law. Therefore, 
in a case where decree for specific per- 
formance of an agreement of sale is 
sought, the order which the Court 
makes must be consistent with the pro- 
visions of the Act and one which does 
not lead the party concerned to violate 
or infringe the provisions of law. 


January 23, 1978. 

9$. There are a few decisions to which 
Miss V. P. Shah has invited our atten- 
tion. In Samuel Thygaraja Kumar v. 
V. K. Sitarama Achar AIR 1977 Kant 158, 


‘the question of impact of this Act on a 


Court sale arose. A Division Bench of 
that Court has laid down in their deci- 
sion that within the meaning of S. 27 (1) 
of the. said Act,. execution sale is. not a 
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transfer. Secondly it has been laid down 
that the Court is not “a person” within 
the meaning of that expression given in 
S. 2.(1) of the said Act. Elucidating 
this proposition, it has been further. laid 
down. that: there js a difference between 
a -transfer by operation of law and a 
transfer by act of parties. A purchaser 


| = at a Court sale acquires title by opera- 


tion of law and at such sales title is 
transferred without a registered deed. 
. The Court merely issues a Sale -Certifi- 
cate. In that view of the matter, the 
Karnataka High. Court has held that 
-S. 27 of the said Act has no application 
to execution sales and that its: scope is 
limited to transfer: inter partes. What 
applies to a Court sale does not: neces- 
sarily apply to a. case for specific per- 
formance. There is ‘a substantial dif- 
ference between the two. Whereas a 
Court sale takes place after the right of 
the parties have been . finally determin- 
ed, in case of specific performance, there 


is no final determination of the rights ` 


of the parties. The Court sale follows 
the final determination of the title to 
the property. In the. case of specific 
performance title is under adjudication. 
In case of Court sale, a person against 


whom bar is supposed to operate has 
lost his rights and has no volition. one 
- the facts of this..case. It may be noted 


way or the other to exercise. In other 
words, he goes out of picture altogether. 
Therefore, there is no person against whom 
the bar operates.. Bar does not operate 
‘against the Court because Court’ is not 
"a person”. In case- of. specific perform- 
ance, situation is altogether different. 
The person against whom bar operates 
is very much: there. He is in the pic- 
ture. and has a volition to exercise. Bar 
operates against him and the Court 
merely performs an adjudicatory role. 
Therefore, what can be done in case of 
a Court sale ‘cannot be done in case of 
specific _ performance where the. .bar 
under the said Act operates. T 


10. The next decision to which refer- 
ence has been made is Janampally Nara- 
simha v., M/s. A. S. Krishna and. Co. 
(P) Ltd. AIR 1977 SC 34 It was a case 
in which decree for specific performance 
passed. by the High Court was challenged 
in appeal before the Supreme Court. 
Before the Supreme Court, it was con- 
tended for the first time. that decree 
would be hit by the Andhra Pradesh 
Vacant Lands in Urban Areas (Prohibi- 
tion of Alienation) Act, 1972. The Su- 
preme Court did not accept the conten- 
tion that in view of: the provisions of 
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the A. P. Act the decree should be set 
aside and observed that the question 
relating to the applicability of the pro- 
visions of the A. P.:Act could not be 
entertained -at that stage. in the appeal 
and that if the appellant was so advi- 
sed, he could raise it at the time of 
execution of the decree. The Supreme 
Court observed that the A. P. ‘Act had 
not made any provision for: making the 
decree a nullity. In the instant case, 
we have already held that-under the 
provisions. of the Central Act, no decree 


for specific performance can be passed. 


Secondly, the Supreme . Court. in the ~ 
aforesaid decision did not. decide what 
impact the A. P. Act had on agreements 
of sale but left it to be decided by the 


executing Court when the decree was 


taken into execution: That may be one 
way of doing things. In our opinion, it 
{s..not the only way because we find, as 
we have done in the instant case, that 
the agreement of sale, otherwise validly 
executed is hit by the subsequently en- 
acted: legislation. We can therefore de- 
termine thé. question of its impact upon 
the anterior agreements of sale and de- 
cide the controversy raised before us. 
With respect, therefore, the Supreme 
Court has not laid down in that decision 
any principle which can be ‘applied to 


that in the- instant case during the pen- 


‘dency of this: appeal an issue was raised. 


whether the Act was applicable to the 
land in question and was sent: down to 


‘the trial Court which tried. it = certi- 


fied the finding to us. - 


11. Next decision to ‘which: reference 
has been made is Taherbhoy Feeda Ally 
v. State. of West Bengal, AIR 1977 Cal 
361. This decision -has no application 
whatsoever to the instant case because 
all that has been laid down by the 
learned Single Judge of that ‘Court: is 


that the language of S. 27 suggests that 
-without: permission. of the campetent 


authority, no property can ‘be transfer- 
red.: In that context, reference has been 
made by the learned Single Judge to 
S. 54 of the T. P. Act and it has been 
observed that contract forsale by itself 
does not create. any interest or charge, 


. 12. Next decision to which reference 
has been made is in Nathulel v. Phool- 
chand, AIR ‘1970 SC 546. The principle 
which the Supreme Court: has laid down 
in‘ that decision is that if a property is 
not transferable under a statute without 
the permission of an authority, an agree- 
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ment: to transfer ‘the property must be. 
deemed to be’ subject to.‘the implied 
condition that the transferor. will obtain 
the sanction of the -authority concérned. 
This decision has no application to ‘the 
facts of the instant case because in our. 


opinion under. sub-sec. (3) of S. 5 there — 
This- 


is a total prohibition of: transfer. 
Act does not provide for transfer we 


permission, i 
13. In Hakim Enayat Ullah v. Khalik 


Ullah Khan,: AIR 1938 All 432, provi- 
sions of S. 7 (3) of the U. P. Encumber-, 


ed ‘Estates Act, 1934, were invoked “to ` non-agiiculturist shall be invalid. S. 64 


defeat a decree of specific perforniance. 
In that context, it was laid down by~a 
Division Bench of that Court that, in 
case of a decree. for specific performance . 


which is: brought into’ execution, 1l£:the - 


Judge finds himself «precluded by rea- 
sons of S. 7 (3), it is for the party and 
not the Court to move the Collector to 
grant sanction to execute the deed. It: 
was also a.case where sale could he 
effected with the sanction of. the. Collec- 
tor. That is not- the situation in. the 
instant case, _ a. 3 otk 


14. Next decision to which irene 
has been made is in-Jambu Rao Satappa - 
Kocheri :: v. Neminth Appayya Hana- 
mannayar, (1989) 1- SCJ 279 : (AIR 1968 
SC 1358). It was a case under the Bom- 
bay Tenancy and Agricultural Lands 
Act, 1948. ‘In that case, it has been held 
by the Supreme Court that the Court 
will not enforce a contract which is ex- 
pressly or impliedly prohibited by a 


statute, whatever may be the intention’ 


of the parties. However, looking to the 
scheme of that Act, the Supreme Court 
came to the conclusion’ that there was 
nothing to indicate that the legislature 
had - prohibited a contract to transfer 
land between one agriculturist and ano- 
ther. This case also does not carry any 
further the argument adyences by Miss 
V., P. Shah. 


15. “Reference has then been made to a 
few unreported decisions of this Court. 
In First Appeal No. 92 of 1966 decided 
by -D. A. Desai and S. N. Patel JJ. on 
19-9-1975, the controversy’ which arose 
related to the impact: of the Bombay 
Tenancy and Agricultural Lands Act 
The contention’ which was raised in that- 
case was that the land in question was - 
situate within the radius of two miles 
from the limits of the Ahmedabad Muni- 
cipality and that therefore, the Tenancy 
Act which came into force on 29th Dec, 


Kamubhat'y. Nayankunį Co-op. “Housing: Sovy. 


‘ Sections 
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1948 did - not apply to the suit land 
However;- it was contended that by 
Amending Act XXXIII of 1952 which 
came into force on 12th Jan. 1953, ex- 
emption granted to the land in question 
was withdrawn-with the result that the 
Tenancy Act applied to it. In that con- 
text it was contended that once Tenancy 
Act applied, contract was impossible ‘of 
performance in view of the provisions of 
63 and 64 of the Tenancy Act. 
Section 63 of the Tenancy Act provides 
that. a sale-' (including sale in execution 
of a decree of a Civil Court) in favour ‘of 


provides for -priorities where agricultu- 


ral land is to be sold. -This Court came- 


to the ‘conclusion that Ss. 63 and 64 did. 
not enact absolute prohibition of sale of 
agricultural land to a non-agriculturist 


- and that it could be sold with the per- 


mission of the competent authority. Re 
ference was also made to the decision 
in Nathulal’s case (AIR 1970 SC 546) 
(supra). Decree for specific performance 


Was” passed ‘in that case ‘because the sale 


was- not totally prohibited because the’ 


‘agricultural land could be sold with the 
permission of the. competent authority, 
. Therefore the ‘decree for specific per- 


formance ` could | depend for its ‘enforce. 
ment upon ` the | availability of such 
permission. The scheme of the Bombay 
Tenancy-- Act- is not identical with the 
scheme of the Act with which we are 
concerned. Sub-sec. (3) of S. 5 enacts 
a total prohibition of alienation of any 
vacant land to which it applies and, 
therefore, what holds good in a case to 
which Bombay Tenancy. Act applies and 
in ‘which sale can be effected with the 
permission of the competent authority 


_does not hold good in the instant case, 


In the case of Bombay Tenancy Act, 
right to sell is very much there. It is 


: hedged | in or fettered by the require- 


ment `of the permission of the com- 
petent authority. Grant of permission 
by the competent authority revives the 


_ full right and removes the fetter placed 


on it. In the case of present Act, issu- 
ance of notification under S. 10 does not 
remove the fetter on the right to sell 


‘put is a step which is taken in pursu-< 


ance of the loss of right to. sell in order 
to effect final disposal of the vacant 
land ahdi-to make payment of compensa- 
tion.. It is therefore, inappropriate ta 
resort to the analogy of the Bombay 
Tenancy Act in order to judge the im- 
pact of sub-sec. (3) of S. 5 of the pre 
sent Act upon the agreements of sale. 
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16. Then there is another set of decis 
sions to which our attention has been 
invited. In First Appeal No. 423 of 
1971 decided by Justice A. D. Desai and 
Justice N. H. Bhatt on 12-9-1977 it was 
argued that by virtue of the provisions 
of the Act with which we are concerned 
no decre for specific performance of an 
agreement of sale could be --passed, 
Whether this Act hits an agreement of 
sale, executed prior to coming into forca 
of that Act, was not decided in that case 
by the learned Judges. All that the 
Court observed was that the contention 
raised under Urban Land (Ceiling and 
‘Regulation) Act, 1976 could be decided 
in execution proceedings. Decree for 
specific performance was passed by this 
Court subject to the provisions of that 
Act. We find that the question was left 
open by this Court for being decided by 
the executing Court and that no prin-« 
ciple was laid down which can be ap 
plied to the instant case. If there is ąa 
total. prohibition on the sale of a vacant 
land and if, therefore, it hits the ante« 
‘rior agreements of sale, it can certainly 
be decided in the suit or in the appeal 
and need not necessarily be left open 
for the executing Court to decide in exe« 
cution proceedings, Instead of leaving 
the controversy to be decided by the exe- 
cuting Court and prolonging the pro- 
ceedings, we have thought fit to decide 
St in this appeal 


17. In First Appeal No. 471 of 197% 
decided on 18-10-1977 (Guj) by the same 
learned Judges, a similar view was 
taken by them. Suffice it to say thai 
the course followed by the learned 
Judges might be one way of looking af 
the controversy but that in our opinion 
is not the sole and exclusive way. Wa 
find that on the pure question of law 
such as the one which has arisen befora 
us, proceedings need not be prolonged. To 
leave the question to be decided by tha 
executing Court is to postpone the deci 
sion of the question raised before us be- 
cause whatever view the executing 
Court takes would be unfailingly chals 
lenged before us at.a later stage In aps 
peal. We would have been bound by 
the two unreported decisions last men- 
tioned, if any principle, having force of 
law, was laid down by this Court. We 
find that no principle has been laid down 
in those two decisions by this Court, 
Therefore, we have proceeded to decida 
this controversy in this appeal. 

18. Two more decisions In which the 
impact of the Gujarat. Vacant - Lands in 


Kanubhafi v. Nayankunj Co-op. Housing Socy. - 
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Urban Areas (Prohibition of Alienation) 
Act, 1972 upon the agreements of sala 
was canvassed have been cited. It may 
be stated that this Act. has now been 
repealed, Sub-sec. (1) of S. 4 of tha 
Gujarat Act provided as follows :— 

“No person who owns any vacant land 
shall -on or after the appointed day, 
alienate such land by way of sale, gift, 
exchange, mortgage other than simple 
mortgage, lease or otherwise, or effect 
a partition or create a trust of such 
land and any alienation made, or parti- 
tion effected or trust created in contra- 
vention of this section shall be null and 
void.” 


It is not necessary for us to reproduce 
for the purpose of this. judgment pro- 
viso to sul-sec. (1) and sub-sec. (2) of 
S. 4. This sub-section corresponds to 
Sub-sec, (3)-of S. 5 of. the Act with 
which we are dealing. Section 13 of the 
Gujarat Act provided as under :— 


- “The provisions of this Act shall have 
effect, notwithstanding anything incon- 
sistent therewith in any other law for 
the time being in force, or any custom, 


usage or agreement, or decree or order—_~ 


of a court, tribunal or other authority.” 
This provision corresponds to the provi= 
sions in Section 42 of the Act le 
which we are dealing. - 


19. In First Appeal No. 1174 of 1968 
(Guj) decided by the learned Chief 
Justice and Mr. Justice Dave on 25/26-4- 
1974, the question of the impact of the 
above quoted provisions of the Gujarat 
Act upon an agreement of sale arose, 
After having examined several provi- 
sions of the Gujarat Act this Court 
passed decree for specific performance 
subject to the condition of the plaintiff 
in that case obtaining exemption from 
the State Government under S. 7 of the 
Gujarat Act within eight months from 
the date of the decree. This Court also 
passed the alternative decree in case. the 
plaintiff was unable to obtain exemption 


‘from the State Government under which 


he could recover damages from the de- 
fendant. 


20. The next case referred to is First 
Appeal No. 251 of 1967 (Guj) decided 
by Justice M. P. Thakkar and Justice 
P. D. Desai on 22-11-1974. What was 
done by this Court in the case last re- 
ferred to was adopted and the decree for 
specific performance was passed subject 
to the exemption being obtained. 

21. We have examined the provisions 


. of the Central Act with which we are 
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concerned, The scheme of exemptions 
incorporated in S. 19 of the Central Act 
appears to be entirely. different from 


the scheme of exemptions incorporated, 


in Sec. 7 of the repealed Gujarat Act. 
There was no provision in the repealed 
Gujarat Act corresponding to S. 19 of the 
Central Act S. 20 which confers upon 
the State Government power to exempt 
is materially different .from the corres~ 
ponding provision of Section 7 of the 
repealed Gujarat Act. Whereas the Gu- 
jarat Act provided that the State Gov- 
ernment may by a general or special 
order in writing and for the reasons to 
be recorded therein exempt any area or 
any alienation or other transfer of any 
vacant land from all or any of the pro- 
visions of that Act, we find no such 


provision in Section 20 of the Central. 


Act. In particular, S. 20 does not con- 
fer upon the State Government the 
power to exempt a particular alienation 
or intended alienation. It may be stated, 
out of abundant caution, that in the in- 
stant case an application for exemption, 
we are told, was made by, the plaintiff 
_ intending vendee — for exemption. 
There is nothing to show that it has 
been granted. 


22. Under the aforesaid circumstances, 
we are of the opinion that the agree- 
ment of sale which. defendant No. 8 exe- 
cuted in favour of the plaintiff is not 
enforceable at law. The learned trial 
Judge was, therefore, in error in passing 
decree for specific performance. It is 
liable to be set aside. 

23-29. X X x x x 

Appeal allowed, 
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B. J. DIVAN, C. J. AND 
N. H. BHATT, J. 


Mistry Bhikhalal Bhovan, Petitioner 

v. Sunni Vora Noormamad Abdul Karim 
a others, Opponents. 

Civil Revn. Appin, No. 506 of 1973, 
D/- 7-12-1977. 


_ (A) Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act (57 of 1947), 
S. 12 (2) — Term “month” — It does 
not mean calendar month ~~ It means a 
space of time between two dates of two 
contiguous months. C. R. No. 712 of 1972 
D/- 3-2-1976 (Guj) Overruled. (Words 
and Phrases — “Month’’). 
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._In.common parlance, the term ‘month’ 
is hardly understood as a calendar month 
according to the Gregorian calendar, but 
it by and large means “space of time 
from a day. in one month to the corres- 
ponding’ day in the next.” This is the 
meaning of the term ‘month’ given in 
the Concise Oxford Dictionary, 1964 
Edition. The term ‘month’ has been ex- 
plained also in the Bombay General 
Clauses Act, 1904. The term “month” as 


‘defined in S. 2 (30) of the Bombay Ge- 


neral Clauses Act, means “a month 
reckoned according to the British Calen- 
dar.” The term “reckoned” is equiva- 
lent of the term “calculated” or “count- 
ed.” The phrase “until the expiration 
of one month next after notice in writ- 
ing is served” in S. 12 (2) clearly: indi- 
cates that the month is to be counted 
from the date of service of the notice 
on the tenant. (Paras 4, 5) 


Thus both the general tenor of the 
term as well as the clear meaning that 
could be derived from the interpretation 
of the term occurring in S. 12 (2) clearly 
point to only one conclusion, namely, 
that the month referred to there is a 
span of time between two dates of two. 
contiguous months and not a calendar 
month C. R. No. 712 of 1972, D/- 
3-2-1976 (Guj) Overruled. (Para 8) 


(B) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 -of 1947), 
S. 12 (3) (a) and (b) — Gujarat Educa- 
tion Cess Act (1962), S. 19 (1) — Pay- 
ment of cess — Liability of tenant — 
Landlord not claiming education cess in 
his demand — Effect. 


The landlord, who goes to a court of 
law with a prayer only for rent claiming 
it to be payable every month, impliedly 
makes a statement that the only liability 
of the tenant is to pay the rent as de- 
manded by the landlord. The fact that 
he does not demand any education cess 
in his notice preceding the suit and in 
his plaint would be prima facie evid- 
ence of the lack of tenant’s liability to 
pay the education cess to his landlord, 
who is entitled to recover it only when 
he happens to pay the same to the local 
authority. If such an implied assertion 
of the landlord arising out of the non- 
mention of such a claim is controverted 
by the tenant, it is for him to raise the 
question so as to give a proper opportu- 
nity to the landlord to meet that case. 


(Para 8) 
Cases Referred: Chronological Paras 
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(1976) R.A. No. -712 of 1972, D/- 3-2-1978 
(Guj ` 2, 3 


Suresh M. Shah, for Petitioner; J, R. 
Nanavati, for. Opponents. 


BHATT, ‘J.:— This- is a tenant’s revi- 
sion application under S. 29 (2)- of the 
Bombay Rent Act, challenging the decree 
-passed against him in the regular civil 
suit No. 313 of 1971 of the court of the 
Civil Judge (J. D.) Jetpur, :and confirm- 
ed in the appeal No. 17 of 1973 decided 
‘by the Assistant Judge of Rajkot District 
at Gondal The tenant. was ordered’ to 
be- evicted from the rented - premises, 
namely, a shop, under S. 12 (3) (a) of 
the Bombay Rent Act -on the ground 
that despite the service of a notice, 
ex, 18, dated 7-10-1971, served on him 
on 8-10-71, calling upon him to pay. the 


arrears of.rent from 1-11-70 to 30-9-1971, © 


he had failed to pay the same within 
one month of the recent of the notice 
of demand. - 


2. This adoi ET ER has been 


referred to the Division Bench by the. 


learned Single Judge Of this court þe- 
cause it involved a question regarding 
‘the meaning of the term ‘month’ occur- 
ring in S. 12 (2) of the Rent Act. Under 
' the said provision, no suit for posses- 
gion could be instituted by a landlord 
against a.tenant prior to the expiry of 
“one month” next after the. notice in 
writing of the demand of the standard 
rent has been served upon the. tenant. 
Relying upon the judgment of another 
learned Single’ Judge of this court in the 
Civil Revn. Appin. No. 712. of. 1972 
decided on 3-2-1976, the petitioner- 
tenant before this court had’ contended 
that the term ‘month’ referred to in 
5. 12 (2) would be’a calendar month and 
as the suit in question had come to be 
filed on 2211-71 before’ the expiry of 
the next calendar month, namely Nov. 


1971, the suit was premature and, there-. 


fore, liable to be- dismissed. On behalf 
of the tenant, one -another contention 
also was raised to the effect that the 
landlords’ case fell under S. 12 (3) (b) 
of the Bombay Rent Act, in ‘so far as 
there was an invariable’ liability of the 
tenant to pay education cess by virtue 
of S. 19 of the Gujarat Education Cess 
Act, 1962, which cess is payable only 
annually and not monthly. In other 
words, the contention’ was that part of 
the rent being not payable by month, one 
of the four requisites of S. 12 (3) (a) 
was lacking and consequently the ‘case 
fell under the alternative situation pro- 
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l of notice.” i 
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vided for by S, 12 (3) (b) of 1E Bom-« 
bay Rent Act. 

3. The view E on ‘behalf of: 
the petitioner by Mr. Suresh M. Shah, 
the learned Advocate, to put in the 
words of the learned Single Judge who 
decided the Civil Revn. Appln. No. 712 


of 1972 on 3-2-1976 is as incorporated 


below from the j udgment of the learned 


_Single J udge hirnself ; 
“The expression ene: month’. used. in 


sub-sec. (2) of S. read with sib- 
sec. (1) of S. 12 in el opinion means a 
calendar month commencing from the 
first day of the’ month following the 
service of notice of demand upon the 
tenant. It. does not mean an ordinary 
or usual month from the, date of service 
We are called upon to examine ‘and de- 
cide this question, namely, what is 
meant by the term ‘month’ occurring in 
S. -12 (2) of the Bombay Rent.. Act. 


'4. In- common parlance, the term 
‘month’ is hardly understood as a calen 
dar month according to the Gregorian 
calendar, but it by and ; ; large means 
“space of time from'a day ‘in one month 
to the corresponding day in the next”, 
This is the meaning -of the term ‘month’ 
given in the Concise Oxford Dictionary, 
1964 Edition. The term ‘month’ has been 
explained’ also in the. Bombay General 
Clauses Act, 1904.. The term ‘month’ as 
defined in S. 2 (30) of the Bombay Ge- 
neral Clauses. Act, means “g month 
reckoned according to the British. Calen- 
dar.” The term “reckoned” is’ equiva- 
lent of the term “calculated” or “count- 
ed.” If the legislature wanted the 
month to mean only a compact unit of 
a calendar month, the normal definition’ 
would have been. as a British-Calendar 
month or a calendar month. The elabo-l 
rate explanation given in the definition 
of the term: ‘month’ and particularly 
the reference to calculation clearly and 
pointedly suggest that what is intended 
to be referred to by the term is-a space 
of time between the two dates of the 
two. contiguous months. 


5. The matter, however, does not rest 
on the meaning of the term ‘month’ as 
understood generally. The ferain olory 
of sub-sec. (2) of S. 12 of the Bombay - 


‘Rent Act clinches the question. Sub- 


sec. (2) of S. 12 is quoted below: 

“12 (2). No suit for recovery of pos- 
session shall be instituted by a landlord 
against a tenant on the ground of non- 
payment of the standard rent or per~ 
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mitted increases due, until the expiration 
of one month next after notice in writing 
of. the demand: of the standard rent or 
permitted . increases has ; been served 
upon the tenant in the manner provided. 
in S. 106 of the Tranaret of FEOpeny Act, 
1882.” , 

The phrase “until: the expiration of one 
month next after notice in writing is 
served” clearly indicates that the month 
is to be counted from the date of ser- 
vice of the notice on the tenant, The 
adjective ‘next’ occurring therein is the 
superlative form of the term ‘nigh’ which 
is equivalent or synonym `of the ‘term 
‘Tear. The term ‘next, therefore, 
means ‘nearest’, ‘closest’, ‘most contigu- 
ous’. When a month is to be counted 
immediately after the date of the ser- 
vice of notice, it means that no days 
are to be left out in between for count- 
ing of the month, As for example, let 
us take the facts of the case on hand. 
The notice ex. 18:was ‘served on 8-10-77 
on the tenant, What-sub-sec. (2) of S. 12 


requires is that the landlord must wait — 


before instituting a suit against a tenant 
on the ground of non-payment of the 
standard rent or permitted increases 


due, till the expiry of one month to be- 


reckoned immediately after the notice in 
writing of the demand has been served 
upon the tenant. Another connotation 
of the word “next” would mean “imme- 
diately”, The. phrase- “next after’ is 
equivalent to “immediately after’ and 
the term “next” does not allow any 
scope for the intervention of any days 


6. -No doubt, there is the judgment of 
the learned Single Judge of this court 
referred to above, supporting the submis- 
sions made on behalf of the petitioner- 
tenant, but we find that the learned 
Single Judge has not put forward any 
reasons in support of that view of his, 
which with profound respect we say. is 


not correct, The :learned single Judge. 


has assumed — we say so with respect 
because there is no elaboration at all — 
that a month as occurring in S. 12 (3) 
of the Rent Act means a calendar 
month, commencing from the first day 
of the month following the service of 
the notice of demand upon the tenant. 
Even the learned Single Judge in his 
judgment accepts the position that 
“ordinary” or “usual” would mean a 
month calculated from a specified date. 
There is nothing in the context or in 
the text of S, 12 (2) of the Rent Act 
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which would suggest. such an unusual 
connotation. As observed by us above, 
both the. general tenor of the term as 
well as the. clear meaning that could be 
derived . from the interpretation :of the 
term occurring in S.`12 (2) clearly point 
to only one conclusion, namely, that the 
month referred to there is a span of 
time between two dates of two conti- 
guous months and not a calendar month. 
We, therefore, find ourselves unable to 
agree with the view of the learned 
Single Judge, tie. OF 


7. This brings us to the second ques- 
tion regarding the case falling under 
S, 12.(3) (b) of the Bombay Rent Act. 
It- was: very vehemently contended by 
Mr, Shah for the. petitioner-tenant that 
under S. 19 (1) of the Gujarat Education 
Cess Act, 1962, it s ultimately the 
liability of the tenant to be accountable 
for the amount of education cess, which 
admittedly is payable annually. Reliance 
in this connection was placed upon the 
judgment of the Division Bench of this 
court, It is the. case of Dayalal Ganga- 
ram v.-Bhimani Bhunatrai Chunilal, 18 
Guj LR 349:(ATR 1977 Guj 68). In. 
that case,- the following observations 
have been made (at p; 74 of AIR) :— 


“The settled. legal position fs to treat 
the rent in the context of such rent 
control measure not only as a merely 
realisable contractual rent but in the 
more comprehensive. sense so that all 
Buch permitted. increases and the stan- 
dard rent which is made lawfully re- 
coverable ‘under such. control measure 
form part of the term “rent” and that 
is the ‘context in which S. 12 (8) (a) 
has used the term ‘rent’ in thefirst 
condition required to be fulfilled.” . 


It has been further observed as follows s 


_. “Even in the absence of-a contract 
between the landlord and tenant -as re~ 
gards. payment of education cess, the 
education cess would form part of the 
rent payable by the tenant to the lænd- 
lord. so` as to enable the court to decide 
under S. 12 (8) (a). that the said rent 
was not payable by: the month and, there- 
fore, in the facts of the present case 
S. 12 (3) (a) would not be attracted and 
the case would fall into’ any other case 
under S. 12 (8) b)?” - ; 


However, PE TE E E ttow? 


of Section 19 (2), second proviso, that 


the landlord would not: be entitled to 
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recover education cess:'in respect of any 
tenement, the tax on which by the terms 
of tenancy, such owner had agreed to 
pay for its occupier. In other words, 
there may be cases in which: there may 
be a contract to the contrary, making 
the landlord himself liable for the edu- 
cation cess, without his being able to 
recover the same from the occupier of 
the premises, 


8. Mr. Shah, the learned advocate 
appearing for the petitioner-tenant, how- 
ever, urged that this being an excep- 
tional situation, it was required to be 
both pleaded and proved by the land- 
lord, because in his submission the 
initial onus to plead and prove the four 
requisites of S. 12 (3) (a) lay on. the 
landlord and it was for the landlord to 
eliminate the presumptive statutory 
liability of the tenant to pay education 
cess by specific pleading and by specific 
proof if the pleading was controverted. 
We, however, do not agree. What is 
essential in such cases is that the land- 
lord, who goes to a court of law with a 
prayer only for rent claiming it to be 
payable every month, impliedly makes a 
statement that the only liability of the 
tenant is. to pay the rent as demanded 
by the landlord. The fact that he does 
not demand any education cess in his 
notice preceding the suit and in his 
plaint would be’ prima facie evidence of 
the lack of tenant’s liability to pay the 
education cess to his landlord, who is 
entitled to recover it only when he 
happens to pay the same to the local 
authority.’ If such an implied assertion 
of the landlord arlsing out of the non- 
mention of such a claim is ‘controverted 
by the tenant, it is for him to raise the 
question so as to give a proper opportu- 
nity to the landlord to meet that case. 


9. Relying upon the background of 
this case, Mr. Shah, however, urged that 
these very landlords had served ‘the 
tenant with the notice ex. 22 on 10-77-70 
demanding arrears of rent and in that 
notice a specific demand for education 
cess was put forward. It is the com- 
mon case that that notice ex. 22 was not 
required to be carried to its logical cul- 
mination because the dispute was then 
settled. The present.:suit is based on 
the notice ex. 18 dated 7-10-71 in which 
the only demand made is of the rent as 
such due from 1-11-70 to 30-9-71. 
is no mention of the . education cess. 
Mr. Shah, however, urged that’ from the 


Bhikhalal v. Noormamad Abdul Karim (Bhatt J.) 


There 


A. L B. 


notice, ex. 22, an admission of the land- 
lords should be deduced to the effect 
that there was no such contract exonerat- 
ing the tenant from the Hability to 
pay the landlord the amount of educa= 
tion cess as and when paid by the land- 
lord, We do not know, and Mr. Shah 
was fair enough to concede before us 
that there was nothing on record to 
show, why the notice ex. 22 did not 
come to be pursued any further. We, 
therefore, in the facts of this case, are: 
not in a position to hold that from ex. 22 
the liability of the tenant to pay the 
education cess was, as a matter of fact, 
really there. This sort of deduction 
from a casual demand in the earlier 
notice, ex. 22, cannot necessarily be 
made, If the tenant wanted to deny 
the plaintiffs’ implied pleadings to the 
effect that the rent was payable by 
month, he should have put up this spe- 
cial defence specifically and in that casa 
some evidence could have been led by 
the plaintiffs to meet-that defence. To 
as, it appears. clear that at the revi- 
sional stage such.a contention could not 
be allowed to be advanced for the first 
time. It is common case that this plea 
is raised for the first time before the 
High Court. If entertained, it would 
necessitate further examination of some 
facts in the light of what may be alleg~ 
ed by the plaintiffs as a part of.their 
pleadings liable to be amended or elabo- 
rated, The other side cannot be allow~ 
ed to be taken by surprise in the man-~ 
ner in which an attempt has been made 
by the tenant here before us. We, 
therefore, have not permitted Mr. Shah 
to raise this question on certain. assump- 
tions, because, in our view, this con~ 
tention is necessarily and inextricably 
involved with some questions of facts, 


which could have been pleaded by the 
other, side, 


10. In above view of the matter, we 
find little merit in this revision applica- 
tion, which is hereby rejected with no 
order as to costs, Rule is accordingly 
discharged. | 


Revision application dismissed, 
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Jam Shri Staji Digvijaysingji and others, 
Appellants v. Daud Taiyab and others, Res- 
pondents. 

First Appeals Nos. 544, 545, 546, 557, 
583 and 584 of 1978, D/- 22-8-1977. 


Motor Vehicles Act (4 of 1939), S. 95 (1) 
Proviso (ii) —' Person given free lift and not 
carried for hire or reward — Whether cover- 
ed by insurance policy. (1974) 15 Guj LR 
428 Not Foil 


What is intended to be covered under 
Cl. 1 and 1 (a) is only the risk required to 
be covered under S. 95 which restricted the 
legal liability only to the statutory require- 
ment under S. of Therefore, the Act policies 
satisfying only the requirements of S. 95 
would cover passenger risk only in respect of 
the passengers who were carried for hire or 
reward or by reason of or in pursuance of a 
contract of employment. The Act policy 
would not cover the risk of a passenger car- 
ried in a vehicle who was not carried for 
hire or reward or by reason of or in pur- 
suance of a contract of employment in view 
of this finally concluded position. The term 
“third party” which was of the widest ampli- 
tude in S. 95 could not cover all persons ex- 
cept the person insured and the insurer for 
the simple reason that the insurance cover 
was not available to the passengers and that 
fact was made explicit by the proviso (ii) to 
S. 95 (1). After the legal position is now 
settled by the Supreme Court in AIR 1977 
SC 1785 the Court can no longer fall back 
on the business test which was adopted by 
the High Court in (1974) 15 GLR 428 and 
relying upon that business test which the 
vehicle must satisfy the High Court had 
contemplated its further extension as was 
done in England that if the vehicle satisfied 
this statutory business test it was immaterial 
whether on that particular occasion a pas- 
senger was carried for hire or reward or 
even a person was carried free of charge. If 
the relevant test which is now evolved for 
the passenger risk is that the passenger must 
be one carried for hire or reward or by rea- 
son of or in pursuance of a contract of em- 
ployment, which would automatically fulfil 
the condition laid down in the exception that 
the vehicle is a vehicle in which passengers 
are carried for hire or reward or by reason 


[Only portions approved for reporting by 
High Court are reported here.) 
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of or in pursuance of a contract of employ- 
ment on that particular occasion at the time 
of the occurrence of the event out of which 
the claim arises, it is obvious that the 
risk of a passenger who was given a tree lift 
would not be required to be covered in view 
of the aforesaid settled legal position. AIR 
1977 SC 1785 Rel. on. (1974) 15 Guj LR 


428 Not Foll. (Paras 28, 29, 36) 
Cases Referred: Chronological Paras 
AIR 1977 SC 1785 z6 
(1974) 15 Guj LR 428 30 


(1971) 2 All ER 1845 : (1971) 8 WLR 291. 
Albert v. Motor Insurer's Bureau 80, 31 
(1971) 2 All ER 1872 
Motor Insurer’s Bureau 80 
AIR 1967 SC 1424 : 1967 Cri LJ 1215 38 


R. N. Oza, for Appellants in F. A, Nos. 544, 
545 and 546 and for Respondents (for 
Nos. 6 and 9) in F. A. Nos, 557 and 588 of 
1978, (for Nos. 2 and 5) in F. A No. 584 of 
1973; J. R. Nanavati, for Appellants in 
F. A. Nos. 588 and 584 of 1978. And for Res- 
pondents (for Nos. 5 and 6) in F. A. No. 544 
of 1973, (for Nos. 6 and 7) in F. A. No. 545 
of 1978; (for Nos. 2 and 3) in F. A. No. 546 
of 1973 and (for (Nos. 5 and 7) in F. A. 
No. 557 of 1978; D. M. Shah, for Appellant 
in F. A. No. 557 of 1978. And for Respon- 
dents (for No. 7) in F. A. No. 544 of 1973. 
(For No. 8) in F. A. No. 545 of 1978, (for 
No. 4) in F. A. No, 546 of 1973, (for No. 8) 
in F. A. No. 588 of 1973 and (for No. 4) in 
F. A. No. 584 of 1973; D. U. Shah, for Res- 
pondents (for Nos. 1 to 4) in F. A. Nos. 544 
and 583 of 1978. 
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25. So:far as the other two deceased persons, 
Sidi Musa and Noormohmad were concemed, 
they were persons who were merely given 
lift. They are not shown to be persons car- 
ried on the truck G. T. Z. 1959 for hire or 
reward or by reason of or under any con- 
tract of employment. The evidence of Pravin- 
chandra is very categorical that they were 
merely given lift. So far as Noormohmad 
was concerned, it was an act of mere social 
kindness out of sympathy for him and for 
his ailing buffalo calf. For Sidi Musa also, it 


was a mere lift piven in presence ot the 


owner, Pravin by the cleaner Abbas, 
and so, of course, with the consent ot Pra- 
vinchandra. 

26. The question about insurance coverage 
of such passenger risk is now finally settled 
by the aforesaid decision of their Lordships 
in Pushpabai v. Ranjit Ginning and Pressing 
Co. Pvt. Ltd., (AIR 1977 SC 1785). At page 
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1745, Their Lordships first pointed out that 
Section 95. of the Motor Vehicles Act, 1989, 
as amended by Act 56 of 1969 was based -on 
the corresponding English Acts, the’ Road 
Traffic Acts. of 1980 and 1960, neither ot 
which required users of motor vehicles to 
. be insured in respect of Hability for death 
or bodily injury to passengers.in the -vehicle 
being used except a vehicle in which pas- 
` sengers were carried for hire or reward or 
by reason of or in pursuance of a . contract 
of employment. In fact, S, 208 (4) of the 
1960 Act provided: that the policy shall not 
be required. to cover liability in respect ot 
~ death of or bodily injury to persons being car- 
ried in or upon, or entering or getting on to 
or alighting from, the vehicle at the time of 
the occurrence of the event out of which 
the claims arise. Their Lordships in’ terms 
pointed out that the ‘provisions ot the Eng- 

lish Acts being explicit the risk, to passengers 
is not covered by the insurance policy and 
it was these provisions in the English Road 
' Traffic Act, 1960, which were introduced. by 
the 19869 amendment of: Section 95 of the 
Indian Motor Vehicles Act. The law ‘as re 
gards general exclusion of :passengers was re- 
produced from Halsbury’s Laws ot England, 
. Third Edition, Vol. 22, at page 368, pere. 755 

as under:— 


“Subject to certain exceptions a policy is 


_not required to cover liability in respect of. 


the death of, or bodily injury to, a person 
being carried im or upon, or entering ol 
getting into or alighting from, the vehicle at 
the time of the occurrence of the event out 
of which the claim arises.” > :` 


' The subsequent development in ee by 
subsequént statutory changes was not tound 
to be necessary to be referred to where in- 
surance cover for passenger ay was 
made compulsory by repealing ` paragraph 
(a) and the proviso of S. 208 (4) by -the 
Motor Vehicle (Passenger: Insurance) Act, 
1971, which was also repealed by the Road 
Traffic Act, 1972 though under S. 145. of 
1972 Act, the coming into force of. the provi- 
sions of 1971 Act, covering passenger liabi- 
lity was delayed until Deo. 1, ies a 


27, Thereafter their ` pointed 
out that Ss. 95 (a) and 95 (b) 4) of our Motor 
Vehicles Act had ad the provisions of 
the English Road Traffic Act, 1960, and ex- 
cluded the ability of the insurance company 
regarding the risk to the” passengers. Sec- 
tion 95 provided that a policy of insurance 
must be a policy which insures the person 
against any Hability which may. be incurred 
by him in respect of death or bodily injury 
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‘to any person or damage to any property of 


a third party caused by or arising ‘out of the 
use of the vehicle in a public place. There- 
fore, the plea that the words “third party” 

were wide enough to cover all persons. “ex- 
cept the person and the insurer was in terma 
negatived as the insurance cover was not 
available to the ‘passengers. That was in 
terms made clear by the proviso (ii) to 
S. 95 (1) which provides that a: policy shall 
not be required: 


“(i) except where. the edi is a vehicle 


in which passengers are carried for hire or 


‘reward or by reason of or in pursuance of a 
‘contract of employment, to cover liability in — 


respect of the death of or bodily injury to 
persons being carried in or upon or entering 
or mounting or alighting from the vehicle at- 
the time of the occurrence of the event out 
of which a claim arises.” 

The final conclusion recorded by their 
Lordships, therefore, was: as under: — 


“Therefore it ig not required that a: ‘policy 
of insurance should cover risk to the passer- 
gers who are not carried for hire or reward. 
As under Section 95 the risk to a passen- 
ger in a vehicle who is not carried for hire 
or reward is not required to be insured the 
plea of the counsel for the insurance com 
pany will have to be accepted and the im- 
surance company held not Hable-under the 
requirements of the Motor Vehicles Act.” 


28. Thereafter ‘the question was consider- 
ed as to the ‘voluntary coverage given by the _ 
Insurance Company to the extent ot 
Rs. 15,000/- by covering even such passen- 
ger risk which was not required to, be cover- 


- ed by the mandatory requirements of S. 95 


by charging the extra premium. To that ex- 
tent the Insurance Company was, therefore, 
held liable because of this special contrac- 
tual clause by giving a wider coverage. 
Their Lordships, however, pointed out at © 
page 1747 that even these policy clauses 
would indicate that what was intended to be 
covered under clauses-1 and 1’ (a) was 
the risk required to be covered under Sec- 
tion 95 of the Motor Vehicles Act which 
restricted the legal liability only to the sta- 
tutory requirement under S, 95. . Therefore, 











only in respect of the passengers who were 
carried for hire or reward or by reason of or 
in pursuance of a , contract of employment. 
The Act policy would not cover the risk of a 
passenger carried in a vehicle who -was noti. 


view of this finally concluded position, 
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29. It is true that the question in this ‘case 
had arisen in the context of a private. motot 
car when a person who was given a litt had 
died in the motor accident’ and--their Lord- 
ships had held that- such a passenger's risk 
was not covered under the statutory require- 
ment under S. 95. That fact, however, would 
not confine the ratio only to- such private cars 
as their Lordships’ observations have been 
made on a historical pérspective of the 


scheme of this third party risk insurance in’ 
so far as such passenger risk is concerned.. 










t is why their Lordships were careful to 
point out that the term “third: party” which 


not cover all persons except’ the personin- 
sured and: the insurer for the simple reason 
t the insurance cover was not available to 
the passengers and that fact was made ex’ 
icit by 
which made very clear that a ‘policy of im- 
surance was not required to cover risk to the 
passengers who were not carried for hire or 


contract of. employment: a 


30. Mr. Oza’ invited our attention to the 
decision in Sakinabibi' v. © Gordhanbhai, 
(1974) 15 . Guj LR 428 where the ' question 
had arisen in the context of the ~ owner; of 
the goods who was carried on the truck in 
question. So far as the ultimate 
was rested on the fact that even when the 
owner or the hirer of the goods was carried, 
the carriage of such a passenger being tor 


hire or reward, the passenger risk for such ` 
a person was required to be ‘compulsorily: 


insured under S. 95, would be justified ‘even 
on the basis of the’ aforesaid -settled legal 
position. The ratio, however, would be 


affected in so far as, ‘the reasoning “Tests ‘on’ 
test “which hag ‘to . 
be fulfilled by the vehicle in question because 


the basis of the statutory . 
of the words “vehicle is a vehicle in’: which 


passengers are carried for hiré or reward’ or 


by reason of or in pursuance of a- contract 
of employment.” This Court had interpreted 
S. 95 (1) second proviso by holding that the 
limitative condition in this second proviso 


which required coverage of passenger's risk. 


was not by reference to the passengers but 
by reference to the vehicle and so it was 


held that the vehicle must satisfy the test ` 


by answering the statutory description and 
it was not the passenger who was to answer 
the statutory description. Theretore, it “was 


held that if the. ‘vehicle was a vehicle iw: 


which passengers ‘were carried. for hire or 
reward or by reasOn of or in pursuance of a 
contract of employment, such - vehicle must 
have passenger's risk covered by compulsory 


was of the widest amplitude in S. 95 could- 


‘the proviso (ii) to S. 95 (1). 


ard or by reason of or in pursuance at a 


conclusion 


‘Donovan at: page 1352, that the 
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insurance policy for the third party risk, ir- 
respective’ of the fact as to what is the class, 
of the passengers who was carried in or upon 
such vehicle at the time of the Occurrence 
of the event which gave rise to the claim 
of compensation. The business test or the 
business flavour was emphasized by relying 
upon the decisions. of the House of Lords in 
two recent cases in Albert v. Motor Insurer's 
Bureau, (1971) 2 All ER 1845 and Motor 


‘Vehicles Bureau v. Meanan, (1971) 2 All ER 


1372 by holding that the legislature. had 
made insurance: cOver compulsory when the 
carriage of passengers by a vehicle was as a 
business proposition or business. exigencies 
or business reasons, the limitative condition 
she to be satisfied by reference to this statu- 

a to bẹ fulfilled by the vehicle by 
looking to the‘normal character of the vehicle 
or its normal habitual function. Therefore, 
it could not be ‘satisfied when passengers 
were given lift by way ‘of social kindness, or 
if casual, solitary use was made of the vehi- 
dle: for carrying a passenger for some small 
reward whether by way of petrol charges or 
otherwise. 


Bi. While taking this view on the basis 
of those’ English. decisions, the business test 
had been emphasized as was the majority 
view in those. decisions. The majority view 
was founded on the fact that in a penal 
statute the liability for use of the vehicle 
without the necessary insurance or the per- 
mit could not be fastened on mere Heeting 
use of the vehicle on some isolated occasion 
and because the definition of the term “pub- 


‘lic service vehicle” as pointed out in Lord 


Donovan’s judgment in Albert’s case at page 
1358 under Ss. 117 and 118°(8) of the 1980 


Act andthe 1960. Act clearly imported the 
-notion of’ business by the very- language of 


those provisions. The main- factor which was 
relied upon was, as pointed out: by : Lord 
Parliament 
had not provided the necessary insurance by 
using proper language to indicate the -said 
requirement “when passengers : were being 
carried for hire or reward” but the relevant 
words having been used by way ot adjecti- 
val clause governing a vehicle: in which 
passengers were carried for hire or reward, 
the relevant expression” eould: not be com 


‘strued' as meaning any vehicle in which pas- 


sengers were in fact. being carried for hire 
or reward at the time of the occurrence of 
the event ‘giving rise to a claim. The user’ 
test which was relied upon in the minority 
view was not accepted by. us in. that. decision 
because in proviso (ii) to S. 95 (1) even the 


word. “vehiclé’ had been further elaborated 
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by substituting the expression “vehicle is a 
vehicle in which passengers are carried for 
hire or reward or by reason of or in puar- 
suance of.a contract of employment.” 


32. This statutory language of the proviso 
(ii) in S. 95 (1) is now found by their Lord- 
` ships to be explicit and ‘the statutory langu- 
age itself gives the point of time in the very 
exception which is laid down that a policy 
' shall not be required to cover liability in 
respect of the death of or -bodily injury to 
persons being carried in or upon or entering 
or mounting or alighting from the vehicle 
at the time of the occurrence of the event 
out of which the claim arises.- When the 
coverage is given by engrafting an exception 
on the exception by. the opening words of 
this proviso “except where the vehicle is a 
vehicle in which passengers’ are carried for 
hire or reward or by reason of or in pur- 
suance of a contract of employment”, ` the 
relevant time contemplated in the exception 
would have to be borne in mind, also for 
the purposes of that exception to the excep- 
tion which gives the positive coverage. It 
should also be borne in mind that even the 
“public service vehicle” definition in S..2 (25) 
in our Act is any motor vehicle used or 
adapted to be used for the carriage of pas- 
sengers for hire or reward and including a 
motor cab, contract carriage, and stage car- 
riage, which has no notion of business there- 
in, so as to indicate that the vehicle would 
satisfy this test only when the carriage of 
passengers was for hire or reward or by way 
of a business proposition. l 


-33. The interpretation of this definition 
even in the context of a penal liability was 
by adopting this user test in the deci- 
sion in State of Mysore v. Syed Ibrahim, 
AIR 1967 SC 1424. There the motor car had 
on one occasion carried eight passengers col- 
lecting -fare of Rs. 5/- from each and the 
question arose in the context of S. 42 (1) 
read with Section 128 for having used the 
said car as a transport vehicle without permit 
required under S. 42 (1). The definition of 
“public service vehicle” in S. 2 (25) was re- 
ferred to as well as the definition of “trans- 
port vehicle” in S. 2 (83) as meaning a 
public service vehicle or a goods vehicle. 
At page 1425 their Lordships pointed. out 
that S. 42 (1) no doubt used the words 

“owner of a transport vehicle” by providing 
that he shall not use or permit its use in any 
Dp save in accordance with the conditions 

a permit ‘granted or counter-signed. by 
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the prescribed authority. But those words 
did not mean, that the sub-section applied 
only to cases where the motor vehicle in 
question was registered as a transport vehbi- 
cle. The Section having been enacted for 
control of transport vonde. it could never 
be the intention of the Legislature to allow 
such an anomalous result that a person could 
use his motor vehicle provided it was not a 
transport vehicle for carrying -passengers for 
hire or reward without having to take out a 
permit for user as a transport vehicle. There- 
fore, S. 42 (1).was construed in a manner so 
as to effectuate the object for which it was 
enacted and it was held to mean that if a 
person Owned. a motor vehicle and used it 
or permitted its use as a transport. vehicle, 
he could do so provided he took out the re 
quisite permit therefor. If he did not take out 
the permit and used it or permitted its use 
as ‘a transport: vehicle’ he committed an in- 
fringement of the sub-section. What was- em- 

phasized by S. 42 (1) was the use of a motor. 
vehicle as a transport vehicle and the neces- 
sity of a permit which was required for pur- 
poses of exercising control over vehicles used 
as transport vehicles. Their Lordships in 
terms relied upon the very wordings of these 
definitions because the ‘transport vehicle’ . 
meant ‘a public service vehicle’ and ‘a public 
service vehicle’ meant any motor vehicle 
either used or adapted to be used for car- 
riage of passengers for hire or reward. There- 
fore, any motor vehicle used for carriage of 
passengers for hire or reward was regarded, 
when so used, as a public service vehicle 
and therefore a transport vehicle. It was the 
use of the motor vehicle for . carrying pas- 
sengers for-hire or reward which determined 
the category of the motor vehicle whether 
it was adapted. for that purpose or not. It 
must, therefore; follow that even if a motor 
vehicle was occasionally used for carrying 
passengers for hire or reward it must be re- | 
garded when so used asa public service 
vehicle and, therefore, a transport vehicle 
and if it was so used without the necessary 
permit for such use it would be in breach 
of S. 42 (1) and the owner who used it or 
permitted it to be used would be liable to 
be punished under $. 52 (1) read with Seo- 
tion 128. 


34. Therefore, even in the context of penal 
Kability in our country this user test is ap-. 
plied and a motor vehicle occasionally used 
for carrying passengers for hire or reward is 
regarded when so used as a public service 
vehicle. Even when by the amendment by 
Act No. 56 of 1969 with effect from March 2, 
1970.S. 95. (1) (b) Gi) had been introduced 
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by providing for insurance policy which in- 
sures the person or classes of persons speci- 
fied in the policy to the extent specitied in 
sub-sec. (2) against the death of or bodily 
injury to any passenger of a public service 
vehicle caused by or arising out of the use 


of the vehicle in a public place it . would 


show the legislative intention ‘that in this 


proviso which by an exception:to an excep- 


tion covers the passenger risk when passen- 
gers are carried for hire or reward, it is the 
user test which was clearly intended. Pas- 
senger of a public service vehicle would 
clearly satisty this test. Even the relevant 
words “where the vehicle is a vehicle” in 
this relevant exception (i) in the proviso are 
not ignored in this construction. The posi- 
tive coverage is given by this exception 
“where the vehicle is a vehicle in which 


passengers are carried for hire or reward or. 


by reason of or in pursuance of a contract 
of employment” and, therefore, the vehicle 
would satisfy the user test Once the passen- 
gers fulfil this necessary condition of being 
carried for hire or reward or by reason of or 
in pursuance of a contract of employment 
on this particular occasion at the time of the 
occurrence of the event out of which the 
claim arises. l ; 

$5. The view which is now taken clearly 
fits in with the entire scheme of the Act as 
interpreted in our country as aforesaid, A 
passenger who is carried for hire or reward 
or by reason of or im pursuance of a con 
tract of employment must have his safe car- 
riage implied in that consideration. That is 
why the Legislature, even while providing 
for the exception of the passen- 
ger risk in S. 95 (1), has given this positive 
coverage making insurance compulsory. when 
such a passenger is carried for hire or re 
ward or by reson of or in pursuance of a 


contract of employment. That is why under 


s. 96 (2) b) (G) (a) the Insurance Company 
is provided a. statutory defence by 
enacting that it can defend the action on the 
ground that there has been a breach of-a 
specified condition of the policy being one 
of the following conditions, namely, a cond+ 
tion excluding the vendors "of the vehicle for 
hire or reward, where the vehicle is on the 
date of the contract of insurance a vehicle 
not covered by a permit to ply for hire or 
reward, This statutory defence emphasizes 
the user test and not the business test being 
kept in view and, therefore, the Insurance 
Company when the vehicle on the . date of 
the insurance is not covered by a permit to 
ply for hire or reward, is given a right to 
raise this statutory defence . provided a 
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‘special term by way of a condition in the 


policy is introduced excluding the -user of 
the vehicle for hire or reward if that vehicle 
was not on the date of the contract of in- 
surance a vehicle covered by a permit to ply 
for hire or reward. Such condition excluding 
such use is permitted” by the Legislature 
enabling the Insurance Company even to es- 
cape liability because under our law the 
owner making such occasional use would be 
required to be covered by the insurance 
policy. But if he committed a breach of the 
condition with his Insurance Company, the 
Insurance Company would not have to in- 
demnify. 


36. In view of these considerations it is 
clear that after the legal position is now 
settled by the Supreme Court, we can n 





sion who was carried, a passenger for hire 
or reward or even a person carried free 


tion. This being ultimately a contract of in- 
demnity, if the policy of insurance is not 
compulsory, the Insurance Company could ` 
not be: held liable when it is not statutorily 
bound to cover this passenger risk of free 
passengers and when voluntarily it has not 
given any extra coverage as had happened 
in the case before their Lordships. There- 
fore, the Tribunal was right-in holding that 
the passenger risk was not covered in respect 
of these two persons, Sidi Musa and Noor- 

erefOre, Insurance 


‘mohamed and, th 


Company, opponent No. 5, would not be 
table to satisfy the award against the owner 
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and the driver; cezonen Nos. 1 and 8 in.” 


those two cases: 


v. Ramanlal . Nathubhai Patel and 
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"First Appeal No. 707 of, 1976, D/- 18-4 
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(A) Motor Vehicles ‘Act (4 of 1989), Sec 


tion 110-B-— Award under — Factors oan 


Consideration. —.. Illustration. 
The . claimant. (school student.. aged. about 
12 years) was .the injured person and. the 


-claim for compensation arose out ; of an ac 


cident occurring on 10-10-1974 at about 
5 P. M. on, National Highway. The in- 


_ juries, received by the. claimant. in the course 


” 


' career... 
. and’ this loss too must have left its own’ scar 


of the 


was 50 to 55. per cent in the right leg. and 


about 10 to T5 per cent in. the left leg, witb — 
`- a possibility of difference of 5 per cent .only 


after further treatment. The ‘claimant. was 


„bound to. have a severe, handicap resulting 
. in restriction of movement. The. social. dis- 
- comfiture was ‘also likely to be on a higher 


kcale. ` The period of hospitalization. had. been 
more extensive. Besides,’ there had been the 
loss of two or three years. in the academic 
The claimant was a brilliant -student 


on the mind. of this young boy. The Tribunal 
awarded Rs; 6000/- for pain and suffering 


_ Rs. 8000/- for medical expenses and Rupees 


{Against 


9000/- for prospective economic loss. In all, 
an award in the sum of Rs. 28000/- was ac- 
cordingly made. In appeal the question was 
whether the award was. just and proper. 


Held: (1) the award of Rs. 6000/- by the 


Tribunal under :the head of pain and suffer- 
ing was grossly inadequate and. the conven- 
tional global award under the head of pain 


and. suffering.and loss. of amenities and: enjoy- - 


ment. af life must be made herein in the sum 
of Rs.. 22,500/- AIR 1978 Gof 184, Con- 
sidered. _ oe (Para 19) 


{Only portions ET ‘for reporting by 


' High Court are reported here.) 

dectsion of Nagin N. Gandhi 
Motor Accidents Claims Tribunal Surat in 
Motor Accidents Claims: Peta. No. 23 of 
1975.7 
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accident were extensive and thelr | 
after-effects would persist throughout, the life 
‘of the claimant.. The permanent disability 


A. L B. . 


(2) that even on a modest scale, the loss - 
of earning capacity should be estimated to 
be Rs.-150/- per month on the facts and in 
the circumstances. of ‘the case.. The tribunal’s 
estimate of Rs. 50/- was totally unrealistic. 


- Accordingly, the annual loss would .be in the 


sum-of Rs. 1800/-. It: would be just and 
proper to take the multiple of 15...Accord- © 
ingly, the claimant would be entitled to conr. 
pensation in the sum of. .Rs. 27000/-. under. - 
this sub-head. - a 

(S) that -having regard to’ various factors | 
and in. the light of the award in the sum of 
Rs. 15000/- made as special -damages up to 
the date of the trial ‘under this sub-head, 2 
would be just, reasonable and proper to 
award compensation in the sum of Rs. 3000/ 
for the cost of medical. ‘treatment’ and ser- 
vices after me date is trial 
- oS Pira 21). 

Amino: AIR Göm. M. V. Act ‚Qst Edn.), 
sS. ‘110-B, N. 2 i 

(B) Motor Vehicles Act (4 of 1939), ‘Seo 
tions 110-B, 96 (1) — Award under Sec: 
tion 110-B — Direction of Tribunal that 
claimant | entitled to recover. amount from 
owner and driver, who in their tum to. be 
indemnified by insurance company -m Direc 
tion is contrary’ to Section 96 (1) — Insur 
ance Company. is liable: as seo ai i ' 
to the extent of the sum apated, 

(Para 23) 

~ Anno: “AIR omm M. V. - Act (Ist kdi); 
S. 110-B, N. 1; -S. 96 (1), N. 1. A 
Cases. Referred: - Chronological 
AIR 1978 Guj 134 . 19 
(1972) 18 Guj LR 662 19 


V: M. Chokshi and H. D. Karnik, for Ap- 
ser S. B. Vakil’. for Respondents Nos. 1 


Paras 
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3. The. clatmant-appellant. . igs the in 
ee. person and the claim. . for com- 
pensation arose. out of. -an accident 
which occurred on Oct. 10, 1974 at about 5 
or 5-80 P. M. on National Highway No. 8 
near the spot where the road from. village. 


Chalthan meets. the highway.. The appellant, © ` 


aged about 12 or.18 at the material time, 
wus residing at. village-Keadodra with his ~ 
maternal uncle. Village Chalthan is at a dis- 
tance of about 8 furlongs from village Kado- . 
dra: There is a High School in village. Chal- 
than and the appellant was. studying. in the 
said High School. On the day in question 
he was returning from the High School and 
going to his maternal uncle’s house at village 
Kadodra. He was in the company of about 6 
or 7 schoolmates. -A truck bearing No. GTC | 


(Para 20) © 


1978 
8706 owned by the. first respondent. and - dri- 
ven by the second respondent came trom be 
hind and knocked down the appellant. It ap 
pears. that at the spot of the accident there 
was a mile-stone and that the appellant’s 


legs were crushed between ‘the vehicle and | 
the mile-stone against which. the truck ulti | 


mately dashed. The appellant was taken to 


the Civil Hospital at Surat for treatment He- 


was hospitalized therefrom Oct 10,1974 to 


Oct. 23, 1974. The appellant was then removed ` 


to the Vadilal Sarabhai Hospital at Ahmeda- 


bad where he was admitted on Oct. 24, 1974. 


The appellant was confined to the hospital 
up to March 12, 1975. .. The appellant. was 
again admitted in the Vadilal Sarabhai Hos: 


pital on April 15, 1975 and discharged on. 


October 10, 1975. There was a further period 
of confinement in the same hospital from 
Nov. 27, 1975 to Jan. 13, 1976. On Feb. 21, 
1976 the appellant’ was again admitted in 
the same hospital and he was in the hospital 
on March 6,;,1976 on which .day Dr. M. M. 


Desai, an Orthopaedic Surgeon, under whose. 
treatment the appellant was all throughout’ 


the period of hospitalization at Ahmedabad 
gave his evidence at the trial. During this 
entire period of hospitalization, the appellant 
was given intensive treatment and: he under- 
went surgical operations.. On. the. day - on 
which Dr. ,Desai gave his evidence, he és- 


timated permanent disability in the right leg 
to the extent of 50 to 55 per, cent and I0 to. 
15 per cent in the left, leg. According ' 


to the 
further 
year and even after taking such treatment, 
the difference in the permanent . disability 
would be only to the extent-of 5 per cent. 


_ 4, The appellant filed. the claim petition 
out of which this appeal. arises -on. March 
21;..1975. In the claim petition, the appellant 
claimed total compensation in’ the sum of 
Rs. 80,000/-. The claim. was broadly split up 
. under two: heads: first, in: amount of Rupees 


doctor, the., appellant _ needed 


15,000/-. was claimed.as special damages for 


expenses already incurred on medical treat- 
ment, diet and transportation charges, and, 
secondly, the balance amount of. Rs. 65,000/- 
was claimed as general damages tor pain and 
suffering, loss of amenities and. enjoyment -of 
life, social discomfiture, ‘loss of. careér and 
prospective oe Capen and . costs o 
future nursing, etc. 

5. The Tribunal, upon appreciation ot 
evidence, on record, came to the conclusion 
that the truck. ia question was being driven 
at the material: -time by the second respon- 
dent in the. course of his employment - and 
that the accident’ occurred on: account of his 


rashness and negligence. “As regards compen- 


Bhaskarbhai v, Ramanlal (P. D: Desai `J.) 


treatment for a period of - one. 


[Prs. 3-18] Guj. 159 
sation, the Tribunal: awarded Rs.::6000/- for 
pain and suffering, Rs. 8000/- for medical 
expenses 'and Rs. 9000/- for prospective eco- 
nomio loss. In all, as earlier stated, an award 
in the sum. of Rs. 22000,7 was accordy 
made. 

6-12, x XIXIXXX 


183. The . evidence discussed above, 


which we accept unhegitatingly, establishes 
that the injuries received by the appellant in 


' the course of the accident were extensive 
and that their after-effects will persist 
‘throughout the life of the appellant. The 


‘appellant’s evidence’ that ‘he was, not in a 
position to place his left leg on the ground 


‘and thathis right leg had become totally use- 


less has gone unchallenged. Dr. Desai’s evi- 
dence establishes. that on Oct. 24, 1974 when 
he. examined the appellant for the first time, 
he found one contused lacerated wound ot 
large’ size. ón each leg exposing the muscles 
and other parts below the injuries. The right 
forefoot was hanging with help of some of 
the muscles on its plantar side and the viabi- 


‘lity of the foot was doubtful. Besides, there 


‘was fracture dislocation. Several operations 
had to'be performed during the four periods 


of hospitalization. Skin grafting was done. 


Even: on the:date of the deposition of Dr. 
‘Desai, that is to say; on-March 6, 1976, there 
was extensive painful scar over the left leg 
with mild Killoid formation. There was 5 
degrees of equinus deformity of-left- ankle. 
The right ankle and ‘feot were completely 
stiff: and: in‘'a deformed position’ and there 
was a painful adherent scar and an ulcer ot 
1” x 1*., Toe movement was only of few de- 
grees. ‘There was half an-inch shortening of 
right leg. Even on March-6, 1976, the ap- 
pellant was-in hospital and according to Dr. 
Desai, he would. require treatment tor one 
year more. The appellant was unable to stand 
bearing any weight on right foot. Even after 
the reconstrictive surgery, he would not be 
in a position to bear weight -for more than 30 
to 40 minutes. The limp would be perman- 
ent and there was likely to be repeated 
break-down of scar. The appellant would not 
be able to run or stand for a tong time. He 
would: have difficulty in ‘normal walking. 
There -was- likely to be still greater shorten- 
ing of the right leg. He would be 


“fo wear a special surgical beot and would 
‘require support for rest of his life. The per- 


manent disability -was 50 to 55 per cent in 
the right leg. and about 10 to 15 per centin 
the left. leg, with a possibilty of difference 
of 5 per cent only even after further ‘treat- 
ment. The appellant would. be unable ‘to sit 
like a normal person continuously for six 
hours: He wonld have to suffer pain ‘dnd re- 


- 160 Guj.  [Prs. 18-19] 


peated break-down of the scar even atter 
successful treatment throughout his life. 
Even if proper care was taken, the pain 
would persist. This evidence will have its 
own bearing on the assessment of damages 
under various heads. 

14-17. xxxxxxxx 

18. Then comes the claim for dama- 
ges under the various heads such as pain and 
goffering, loss of amenities and enjoyment of 
life, social discomtiture, loss of career, pro- 
spective earning capacity and cost of future 
nursing, etc. So far as this claim in the sum 
of Rs. 65000/- is concerned, the Tribunal 
has awarded Rs. 6000/- for pain and suffer- 
ing (past, present and future) and Rs. 9000/- 
for future economic loss. So far as the future 
economic loss is concerned, the Tribunal was 
of the view that the disablement of the ap- 
pellant would result in diminishing his earn- 
ing capacity by Rs. 50/- per month and that 
the annual loss would, therefore, be to the 
tune of Rs. 600/-. The Tribunal applied the 
multiplier of 15 and arrived at the figure of 
Rs. 9000/- as the proper amount of damages 
for prospective loss of earning. The question 
is whether the Tribunal’s award under these 
two heads is just and proper. 

19. We shall first deal with the award for 
pain and suffering. Recently we had'an oc- 
casion to consider this question in Babu 
Mansa v. Ahmedabad Municipal Corporation 
First Appeal No. 1080 of 1978 decided on 
5-4-78 : (Reported in AIR 1978 Guj 184). We 
were there dealing with a claim under the 
head of pain and suffering and: loss of ameni- 
ties and enjoyment of life in the case of a 
boy aged 15, who had suffered permanent 
injury on the right leg which had resulted 
in the shortening of the leg by 1/2 c. m. 
and other injuries. The medical evidence m 
that case was to the effect that the perman- 
ent partial disability was to the extent of 
20 per cent. We have there pointed out that 
damages awarded for pain and .suffering and 
. {loss of amenities and enjoyment: of: life con- 
stitute a conventional sum which is taken to 
the sum which society deems fair, fair- 
ness being interpreted by the Courts in the 
light of previous decisions. The particular cir- 









in key points in the pattern where the 
disability is readily identifiable and not sub- 
ect to large variations in’ individual cases. In 
that case, we awarded damages in the sum of 
Rs. 15000/- as a conventional global amount, 


‘Bhaskarbhai v. Ramanlal (P. D. Desai J.) 


having regard to the. permanent handicap in 
a vital limb in the case of a young boy of 


15. In terms we held that that was the brac- 
ket of damages into which that kind of in- 
jury would currently fall in similar cases. 
Herein also we are concerned with a young 
boy aged 12 or 18. The injury which he has 
sustained is also in the right leg and it has 
left its permanent scar. However, as against 
the permanent partial disability to the ex- 
tent of 20 per cent assessed in Babu Mansa’s 
case, herein, according to the medical evi- 
dence, the permanent disability is to the ex- 


tent of 50 to 55 per cent, so far as the 


right leg is concerned. There has been much 
more prolonged period of hospitalization and 
more intensive treatment, including surgical 
operations. Pain and suffering have been on 
a much higher scale. There has been shorten- 
ing of the right leg by half an inch and, ac- 
cording to Dr. Desai, there is every likeli- 
hood of further shortening of the said leg. 
Besides, the appellant would suffer pain and 
repeated break-down of scar even after suc- 
cessful treatment throughout the life besides 
other physical handicaps. This, however, is 
not the only injury. The appellant has also 


sustained an injury on the left leg. Dr. Desai 


has deposed that even on the day of his de- 
position, there was an extensive scar with 


mild killoid formation on the said leg. The- 


injury was painful and there was tive de- 
grees of equinus deformity of left ankle. The 
permanent disability, so far as the left leg 
is concerned, was assessed at 10 to 15 per 
cent. This case, therefore, stands in a cate- 
gory different from Babu Mansafs case. 
Herein, though we are concerned with a 
young boy more or less of the same age, the 
injury is not in one leg but in two legs 
bringing in its trail permanent disablement. 
Besides, the extent of permanent disable- 
ment is also on a higher scale. Therefore, 
the appellant is bound to have a more severe 
handicap resulting in greater restriction 
movement. The social discomfiture is also 
likely to be on a higher scale. The period 
of hospitalization has been more extensive. 
Besides, there has been the loss of two or 
three years in the academic career. The ap- 
pellant appears to be brilliant and this loss 
too must have left its own scar on the min 
of this young boy. If all these tactors are 
taken into account, it is difficult to appr 
ciate the award in the sum of Rs. 6000/- 
made by the Tribunal. Even ‘in Ranjitsingh 
v. Meenaxiben, (1972) 13 Guj LR 662, the 
conventional amount for pain :and :suffering 


in our country was found to be Rs. 10,000/-. . 


As pointed out in Babu Mansa’s case, the 
fall in the value of money since the decision 


ALR 
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Meenaxtben has also to be taken into ac- 
t In our opinion, therefore, the award 
grossly inadequate and the conventional 
obal award under the head of pain and 
ie se loss of amenities and enjoy- 
ent life will have to be made herein in 
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the time of the accident studying in 8th 
Standard. He stood first in all the 


with typhoid and in 7th Standard he stood 
third. Though the t was residing in 
a ‘village, he belongs to the Anavil commu- 
nity where standard of education and pro- 
spects of profitable settlement in life can. be 
reasonably rated to be good. The appellant 
deposed that it was his ambition to bea law- 
yer, doctor or engineer. There is no reason 
to believe that he would not have been 
able to attain this goal had he not met with 
this unfortunate actident. Even i he still 


earning 
capacity is bound to be affected by his phy- 
sical handicap. A person requiring support 
for the rest of his Hfe, who cannot stand or 
sit for a long time or walk normally and 
who is likely to be subjected to recurring 
painful trouble at the site of injury cannot 
ordinarily be expected to earn what a suc- 
cessful lawyer, doctor or engineer would do. 
In our opinion, even on a modest scale, the 
oss of earning capacity should be estimated 
be Rs. 150/- per month on the facts and 
the circumstances of the case. 








be in the sum of Rs. -1800/-. Tt would be 
ust and proper to take the multiple of 15 
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91. -The compensation under this head, 
however, is not confined merely to the loss | 
of earning capacity. It must also include 
the cost of future medical treatment and 
services for such period as the appellant re- 
asonably requires them, Dr. Desai has de- 
posed that the appellant would require hos- 
pitalization for a further period of one year. 
In fact, after the appellant’s deposition was 
recorded on Jan. 28, 1976, he was again ad- 
mitted in the hospital and he was in the 
hospital when Dr. Desai's deposition was re- 


cee which the appellant would require. Those 
services may be rendered gratuitously by his 
parents other relatives. Even then, the 
appellant would be entitled to claim com- 
pensation for the same on the basis of the | 
reasonable costs of such services. The ap- 
pellant, according to Dr. Desai, would be re- 
De ee eee of 

his life. Provision must also be made for the 
same. In our. opinion, having regard to all 
these factors and in the light of the award 
in the sum of Rs. 15000/- made by us as 
special damages up to the date of the trial 
under this sub-head, it would be just, reason- 
able and proper to award compensation in 
the sum of Rs. 9000/- for the cost of medi- 
aaa aia leas 


22. On the aforesaid basis, the appellant 


, -Would be entitled to total compensation in 


the sum of Rs. 36000/- under this head. 


23. We may now summarize the effect 
of our decision in respect of damages under 
the aforesaid three heads. We will indicate 
in the table set out below the additional 
award made by us under each of the heads:—. 
Rs. 700/- : Medical treatment, transporta- 

i i tion charges, costs of attend- 

i ance, dist, eto. 
Rs. 16500/- : Pain and suffering and loss of 
aa and enjoyment of 





Rs. 27000/- : Loss of earning and cost of 
medical treatment and at- 
tendance, 

Rs. 50500/- 


additional compensation - in the: sum of 


_ spondent No. 3 (Insurance Company). 
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Rs. 50,500/- with interest at the rate of 
6 per cent per annum from the date of the 
claim petition and. proportionate costs 
throughout. In its award, the Tribunal has 
directed that the appellant would be entitled 
to recover the awarded amount from respon- 
dents Nos. 1 and 2 (Owner and driver) who, 
in their turn, should be indemnitied by re- 
This 
ion, in Our opinion, is contrary to the 
provisions of S...96 (1) of the Motor Vehicles 
Act, 1989. Subject to the terms of the policy 
and not exceeding the sum assured, the In- 
surance Company is liable in respect of the 
award asif itis the judgment-debtor. In the 
present case, the Insurance Policy, Ex. 388, 
shows that the limit of the Insurance: Com- 
pany’s liability was Rs. 50,000/-. Therefore, 
to the extent of Rs. 50,000/-, the Insurance 
Company would also be Hable to make good 
the amount awarded. The Insurance Com- 
pany would also be liable to pay proportionate 
costs and interest on the sum of Rs. 50,000/-. 
Out of the additional.amount awarded by us, 
the respondent No. 8 will deposit with the 
_ Tribunal within two months from today an 
amount equivalent to its liability determined 


as aforesaid. The balance amount will be de-' 


posited by respondents Nos. 1 and 2 within 
the same period. Out of the amount so de- 
posited, the Tribunal will pay to the father of 
the appellant a sum of Rs. 10,000/- in order 
to reimburse him in respect of the costs of 


medical treatment, etc.. incurred so far and 


which might have to be incurred in future. 
The Tribunal will arrange to have the balance 
amount, minus costs and interest, deposited 
in a fixed deposit with a nationalized Bank 
for a period of 61. months, with the condi- 
tion that the appellant or his guardian will 
not be entitled to withdraw the amount be- 
fore the due date nor will it be open to them 
to raise any loan against. the said fixed de- 
posit without the prior permission of the 
Tribunal. Till the fixed deposit matures, the 
guardian of the appellant will be entitled to 
receive only interest accruing due from time 
to time for the maintenance and education 
of the appellant. The amount of costs and 
interest will be paid over to the guardian of 
the appellant for meeting the costs of this 
litigation and other incidental expenses. There 
will be no order as to the costs of the res- 
pondents. - 
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B. J. DIVAN, C. J, P. D. DESAT AND 
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The Commissioner of Income-tax, 
Gujarat, Ahmedabad, Applicant v, Smh 
Kamalini Khatau, Respondent, 


1 


Income-tax Reference No. 118 of 1974,- 


D/- 23-12-1977, 


Income-tax Act (43 of 1961), Ss. 164, 
166, 161 and 4 — Representative asses~ 
sees — Discretionary trust — Shares of 
beneficiaries unknown -— Charge of tax 
-—- Amount received by beneficiaries 
from the imcome of trust — Taxable im 
the hands of trustees and . not in the 
hands of beneficiaries — Doctrine of 
relation back — Not applicable — AIR 
1970 Guj 167 and (1969) T4 ITR 396 
(Guj), Overruled. . 


-(Per majority: P, D. Desai, J.. Contra) 
~~ The income under the discretionary 
trust is only assessable in the hands of 
the representative assessees as if {ft were 
the total income of a fictional association 
of persons and it is not assessable in the 
hands of beneficiary even if the amount 
is paid to the beneficiary. In the event 
of any part of the income of the discre- 


tionary trust being paid to a beneficiary, - 


the option is only as regards the rate at 
which the tax shall be charged but that 
too in the hands of the representative 
assessee only. (1969) 74 ITR 386 
and obiter observations to the contrary 
in AIR 1970 Guj 167, Overruled, (Case 
law discussed), (Para 27) 


The charge created by charging S. 4 
fs to be in accordance with,.and subject 
to the provisions of the Act and, there- 
fore, the’ charge in the case of special 
class of representative assessees created 
by S. 164 must prevail over the ag 
created by S. 4. Section 161 does not 
create a charge but S. 164 in terms 
creates a charge using the words 


by | 
“tax shall be charged”. In terms 8. 164 


provides that the tax in the situation 
contemplated by that section is to be 


 *(n this case, the Judges of the. Full 





(Guj) . 


Bench differ In their views. The majos’ 


ee J, Divan, €. J 
end B. K. Mehta, J. and the ERUR 
by FP. D. Desai, J. ~m Ed). 
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charged -in the manner provided for 
therein and that being the case it must 
be clear that for cases falling within 
S. 164, the charging section is S. 164 
eather than S. 4. Thus’ for cases falling 
under S. 164 one has to look only to the 
special provisions of that section rather 
than to the provisions of S. 161. 

(Paras 9, 14) 


It cannot be said that S. 164 merely 
gives an option as to rates and that the 
main liability of a representative asses- 
see in cases covered by S. 164 arises 
under S. 161 (1). The first part of S. 164 
which creates the legal fiction about in- 
come in a case covered by S. 164 being 
the income of am association of persons 
deals both with the creation of fiction 
treating the income in such case to be 
the income of am association of persons 
requiring such income to be treated as 
fncome of an association of persons and, 


also provides for the rate to be 
applicable to` such. income of 
that association of persons and 


also creates a charge. But having made 
that provision, an option is given by the 
concluding portion of S. 164 that where 
such income or part thereof is actually 
received by the beneficiary, then the 
rate or rates applicable shall be the 
rate or rates applicable to the total in- 
come of the beneficiary if such course 
would result in a benefit to the revenue. 
The last part of S. 164 does not enable 
the tax authorities to proceed against 
the beneficiary. Thus in view of the clear 


language of S. 4 and in view of the fact . 


that there is also an exception contain~ 
ed in S. 161 (1) it is «only, -the provi- 
sions of S. 164 which govern the case of 
a representative assessee when the facts 
bringing the case within the operative 
part of S. 164 exist and it must be borne 
in mind that the word “receivable” oc- 
curring in S. 164 must be interpreted 
fo mean TEIVRÐIR under the deed of 
trust. . . (Para 21) 


t 


Therefore in the case falling under - 


S. 164 where the beneficiaries are more 
than one and their shares are indeter- 
minate and unknown’ the trustees. are 
assessable in respect of the benefit and 
in such case obviously it is not possible 


to make direct assessment on the bene-. 


ficlaries because their shares are in- 
determinate and unknown and that is 
why it is provided that the assessment 
may be made on the trustees, that is, 
the representative assessee as if the 


income in the hands of- the. represen- 
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tative  assessee were. the income 
of an association of persons, 


Looking to the clear provisions of first 
part of S. 164, there is no scope’ for 
operation of any question of relation 
back to the money in the hands ofthe 
beneficiary, (Paras 22, 26) 


Section 166 merely permits direct 
assessment of the beneficiary or of the 
representative assessee when it can 
possibly be done under any of the provi- 
sions of Chap, XV, that is, preceding 
S. 166, that is, Ss. 159 to 165, both in- 
clusive, As the very language of S. 166 
says, it Is an enabling section, Section 166 
makes express what is implicit in Sec- 
tion 161 (1) but, since S. 164 is an ex- 
ception to 8. 161 (1), the provisions of 
§. 166 can only apply to those cases 
falling under Ss. 159 to 165 where they 
can possibly apply and since it is not 
possible to proceed against the benefi- 
ciaries under S. 164, the provisions of 
S. 166 cannot apply to cases falling 
under S. "164, (Para 23) 


Per P, D. Desai, J. Contra. — The 
Revenue has an option to tax inthe 
hands of the beneficiary under a discre- 
tionary trust the amount actually receiv- 
ed by him from the trustees in the 
course of the previous year in exercise 
of their discretion. . (Para 58) 


The beneficiary would always be 
assessable im respect of the income 
receivable or received by the trustee on 
his behalf or for his benefit, since such 
income must be taken to have accrued 
to him and would form part of his total 
income. The right of the Revenue to 
make direct assessment on him in res- 


pect of such income stands unimpaired 


by the provision enabling assessment to 
be made on the trustee in a represen- 
tative capacity. This right, in the first 
place, is implicit in the terms of S. 161(1) 
and, in the next place, ‘it is expressly 
provided for in S. 166. The. Revenue, 
therefore, may assess the trustee as re- 


. gards the income in respect of which he 


is.a representative assessee but it is not 
bound to do.so and it may either assess 
the trustee or the beneficiary. The liabi- 
lity of a representative assessee to be 
taxed even under 5. 164 has to be spelt 
out of S. 161 (1), first part, having pe- 
gard to the opening words of S. 164. 
Section 164, in, substance ` and effect, 
supersedes S. 161 (1), second part, only 


‘and to that extent alone it is an excep- 
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tion to S. -181 (1). Indeed, in cases where 
the income of a discretionary trust is 
received by a beneficiary and the reve- 
nue opts to tax the trustees at the rate 


applicable to the total income of the 


beneficiary as provided in S. 164, lást 
part, the distinction between these two 
provisions loses all its significance for all 
practical purposes. Section 164, there- 
fore, is no more than an enabling sec 
‘tion similar to S. 161 (1) and nothing 
more or less could be read therein. 
(Para 38) 
Section 4 read with S. 5 is the only 
charging section in the Act. Sections 
next following are merely machinery 
sections for computation and levy of tax. 
It may be that in some of those machi- 
nery sections the word “charge” in its 
grammatical variations is used. How- 
ever, the use of such word cannot raise 
those machinery sections to the pedes- 
tal of charging oor quasi-charging sec- 
tions. Thus it cannot be said that S. 164 
is by itself the charging section in cases 
covered by it and that, therefore, charge 
of tax can be levied in cases covered by 
tt thereunder only. In S. 164, the said 
word can only be construed as convey~ 
, ng the meaning “levied and recovered”. 
(Para 41) 


Therefore, S. 166 would in terms be 
attracted in such cases covered by S. 164 
where the beneficiaries have received 
the income or part thereof pursuant to 
the. exercise of discretion by the discre- 
tionary trustees in the course of the 
same accounting year. 
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. B. J. DIVAN, C. J. (for himself and 
on behalf of B. K. Mehta J.) (majority 
view): — In this case at.the instance 
of the Revenue the following question 
has been referred to us for our 
opinion :— l 


"Whether, on the facts and in- thë 
circumstances of the case, various 
amounts totalling to Rs. 18,000/- receiv- 
ed by the assessee of the income of the 
six discretionary trusts are Hable to be - 
taxed in the hands of the assessee ?” 


2. The assessee is an individual The 
assessment year under reference ds 1969- 


70, the relevant previous year` òf ac- 


count being Calendar Year 1988, The 


1978 


assessee Is a beneficiary -under nine dif- 
ferent trusts. She is the sole beneficiary 
in three of the nine trusts and at the 
time of filing her return for the assess- 
ment year under reference, she includ- 
ed the income from the said three trusts 
in her return of income and there is no 
dispute between the parties regarding 
the income from those three trusts. The 
dispute in this case centres round in- 
come from other six trusts which are 
all discretionary trusts. During the year 
of account, that is, calendar year 1968, 
the assessee received the following 
amounts from the said six discretionary 
trusts in terms of the resolutions of the 
trustees of the respective trusts as dis- 
tribution out of the income which the 
trustees of those six different trusts 
received during 1968 :— 
(See Table below) 


The assessee was not the sole bencidiary 


Iin any of these six trusts but in each 
case she was one of the group of bene- 
ficiaries in each of the said trusts. The 
relevant clause conferring discretion on 
the trustees of these six different trusts 
was identical in each case and the clause 
runs as follows :— 


“From and after the date hereof (i.e.,: 


the date of the Trust deed) and during 
the periods mentioned in this clause, the 
Trustees may either accumulate the net 
income of the Trust or at their discre- 
tion pay the same to the persons as 
mentioned therein or to any one or more 
of them to the exclusion of others or 
other of them for their, his or her abso- 
lute use or benefit in such proportion 
and in such manner as the Trustees 
may in their absolute discretion . think 


Thus the payment of income to any ons 
or more of the beneficiaries depended 
upon the absolute discretion of the 
trustees and hence the shares of the 
beneficiaries including the assessee under 
each of these six trusts were indeter- 
minate and unknown, The assessee con~ 


tended that this income aggregating to- 
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received by her from the 
said trusts was not liable to be assessed 
in her hands and, according to her, the 


components aggregating to Rs. 18,000/- 


were taxable only in the hands of the 
trustees of the respective trusts in view 
of S. 164 of the Imcome-tax Act, 1961. 
The Income-tax Officer rejected this 
contention of the assessee and assessed 
the amount of Rs. 18,000/- in her hands 
under S. 166 of the Act. 


3. Against the decision of the In- 
come-tax Officer, the assessee carried 
the matter in appeal to the Appellate 
Assistant Commissioner. The order of 
the Income-tax Officer was confirmed 
by the Appellate Assistant Commissioner 
as in appeal the same view as the In- 
come-tax Officer was taken by the Ap- 
pellate Assistant Commissioner. 


4.: Against the decision of the Appel- 
late Assistant Commissioner, the asses- 
see took the matter in further appeal 
before the Appellate Tribunal. The Tri- 
bunal held that no part of the trust 
income is specifically receivable on be- 
half of or for the benefit of any of the 
beneficiaries including the assessee and, 
therefore, the assessee’s case clearly 


came within the purview of S. 164. The 


Tribunal rejected the contention of the 
Revenue that S. 166 of the Act was 
applicable. Therefore, the Tribunal held 
that no direct assessment on the asses- 
see could be made in of the 
said amount of Rs. 18,000/-. According 


‘to the Tribunal the amount of Rupees 


18,000/- could be assessed only in the 
hands of the trustees of the respective 
trusts under. S. 164 of the Income-tax 
Act. The Tribunal, therefore,. allowed 
the appeal and thereafter at the instance 
of the revenue the question hereinabove 
set out has been referred to’ us for our 
opinion, 

- 5, This Reference first reached hear- 


ing before a Division Bench consisting 
of two of us (Divan, C. J. and P. D. 


‘Desai, J.) on or about February 13, 1976 .- 








S, No.. Name of the “J ‘Trust Amount 
1. Geeta Mayor B. Trust No. 1 Rs. 1,600/- 
2. Ambalal Sarabhai D. Trust No. 4 Rs. 6,200/- 
' 3. Manorama Sarabhai (K. 8 D-Trust) Rs. 1,000/~ 
‘ 4 Sarladevi Sarabhai (G. 15) D. Trust Rs. 1,400/= 
' 5 Manorama Sarabhai D. Trust No, 8 Rs. 7,300/< 
_ 6 Anand Sarabhai. (J, 9) D. Trust Rs 50)/< 
| Rs 


.. 18,000/~ 
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and as it was felt that the legal position 
in this behalf was not free from doubt 
and that the whole problem required 
reconsideration, the matter was referred 
to a larger Bench. Hence this matter 
was placed before a Full Bench consist- 
ing. of three of us. After the arguments 
were heard some time before June 1976 
but. before the judgment could be deliv- 
ered, one of us (Divan, C.J.) was trans- 
ferred from this High Court to the 
High Court of Andhra Pradesh ‘and it 


was directed that the matter should not. 


be treated as part-heard. It seems that 
no other Full Bench took up the matter 


during the intervening period and it was- 


only in September 1977 that all the 
three of us having once again assembled 
in this High Court, the matter could -be 
taken up for final hearing. 


6. In the order of reference it was 
pointed out that the following passage 
from the decision of a Division Bench 
of this Court in Commr. of Income-tax 
yv. Arvind Narottam (1969) 73 ITR 480: 
(AIR 1970 Guj 167) regarding the scope 
of S. 164 required reconsideration Lat 
page 170 of AIR):— 


"But even here, when ‘such Income’, 
‘that is.. income which falls within the 
main part of S. 164 or any part of 
‘such income’ is paid by the representa- 
_ tive assessee to the beneficiary, the bene- 
ficiary can always be assessed directly 
in respect of such amount since such 
amount would on receipt by the benefi- 
ciary. form part of his total income and 
would be assessable in the hands of the 
beneficiary. Here too, S. 166 operates to 
make it clear that the provision enacted 
in Section 164 for assessment 
income’ in the hands of the representa- 
' tive ‘assessee as an association of. persons 
shall not. prevent direct assessment of 
the beneficiary in respect of any part of 
‘such income’ received’ by him.” 

“Thè order” of reference’ to the larger 
bench makes it clear that these observa- 
tions in Arvind Narottam’s case were 
undisputedly obiter because .the Court 
was there concerned with a case which 
fell within the purview of S. 161 (1) 


and it was in terms observed by Bhag- 


wati C. J., speaking for the Division 
Bench .that the Court in that case was 
not directly concerned with the inter- 
‘pretation of Section 164. However, when 
the Court came to decide Panna ‘Sanjay 
Trust v. Commissioner of Income-tax, 
(1969) 74 ITR 396 (Guj) which decision 
was rendered within a very short time 


after the decision in Arvind .Narottam’s . 
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‘Trust 


of ‘such 


A.LRB. 


case, Section 164 directly fell for consi- 
deration. It was a case in which the 
trustees of a discretionary trust paid a 
certain amount out of the trust incor 

to the beneficiary in exercise of their 
discretion, The amount received by the 
beneficiary was assessed to income-tax 
in her hands. The balance was assessed 
in the hands of the trustees but in 
determining the rate of tax, the amount 
already paid to the beneficiary was also 
included in the total income of the 
trust. The question was, whether this 
could be validly done and in consider- 
ing that question, the same Judges who 
composed the Division Bench in Arvind 
Narottam’s case construed’ the provisions 
of Section 164 and the passage which 
we. have extracted 
Narottam’s - case was in terms adopted 
interpreting the main part of 
Section 164 and thus what was obiter 
dicta in Arvind Narottam’s case became 
the ratio decidendi in. Panna Sanjay 
case. In Panna Sanjay Trust 


Case the Division . Bench of this 


Court approved of the decision of the 


Bombay - High Court in Trustees of 
Chaturbhuj Raghavji Trust v. Commis- 
sioner of Income-tax, (1963) 50 ITR 693 
and it was felt by the Division Bench 
which referred the matter with which 
we are dealing in the instant*case to a 
larger Bench, that in Panna Sanjay 
Trust case the decision in Trustees of 
Chaturbhuj] Raghavji Trust case .was 
approved and followed and in view, of 
what was decided in Trustees of Chatur- 
bhuj Raghavji Trust case the — eee 
requires to. be reconsidered. 


-% In order to follow the- decisions y 


rendered on this branch of the law it 
is necessary to refer to the relevant’ pro- 
visions of ‘the Indian Income-tax Act, 
1922 (hereinafter referred to as ‘the Act 
of 1922’) and compare them with the 
analogous provisions in the Income-tax 
Act,’ 1961 (hereinafter referred to as 
‘tthe Act of 1961’). Section 40 of the Act 
of 1922 was included in Chapter V which 
dealt with “Liability in Special Cases”, 
Sections 40 and 41 which are material 
for the purposes of this case’ provided 
for cases of “Guardians, trustees and 
agents” and with cases of “Courts of 
Wards, etc.” Under Section 40 sub-sec- 
tion (1) where the guardian or trustee 
of any person being a minor, lunatic or. 
{diot (all of which persons were in. sub- 


section (1) included in the term ‘benefi- 
ciary’) was entitled to receive on behalf 
of such beneficiary, or was in receipt 


above from Arvind © 


1878 


on behalf’ of such beneficiary of, any in- | 


come, profits or gains chargeable under 


the Act, the tax was to be levied upon. 


and recoverable from such_ „guardian or 
trustee, as the case might be, in like 
manner and to the same amount as it 


would be leviable upon. and recoverable - 


from any such beneficiary ff of full age 


or sound mind and im direct receipt of. 


such income, profits or gains, and all 
the provisions of the Act were to apply 
accordingly. Sub-section (2) of S. 40 is 
not material for the purposes of this 
judgment, Section 41 sub-section (1) 
provided as follows: k 


‘In the case of income, profits or gains 
chargeable under this Act which the 
Courts of Wards, the: Administrators- 
General, the Official Trustees or any 


receiver or manager (including any per- 


son whatever his designation who in 
fact manages property on behalf of an- 
other) appointed by or under any order 
of a Court, or any trustee. or trustees 
appointed under a trust declared by a 
duly executed instrument in writing 
whether testamentary or otherwise (in- 
cluding the trustee or trustees umder 
any Wakf deed which is valid under the 
Mussalman Wakf Validating Act, 1913), 
are entitled to recelve on behalf of any 
person, the tax shall be levied upon 
and recoverable from such Courts of 
Wards, Administrator-General, Official 
Trustee, receiver or manager -or trustee 
or trustees, in the like manner and to 
the same amount: as it would be leviable 
upon and recoverable from the person 
on whose behalf such income, profits or 
gains are receivable, and all the provi- 
sions of this Act shall apply Apcondings 
ly.” N 


The frst proviso to Section 41 sub-seo 


tion (1) stated— 


“Provided that where any such income, 
profits or gains or any part thereof are 
Not specifically receivable on behalf of 
any one person, or where the individual 
‘shares of the persons on whose behalf 
they are receivable are indeterminate 
or unknown, the tax shall be levied and 
recoverable at, the maximum -rate, but, 
where such persons have no other per- 
sonal income chargeable under this Act 
and mone of them is an artificial juridi- 
cal person, as if such income, profits or 
gains or such part thereof were the total 
income of an association of persons.” . 
The rest of the provisions of Section 41 
are nor eee ae purposes of. this 
- judgment, . 
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$8. Chapter XV of the Act of 1961 
deals with “Liability in Special Cases”. 


In Chapter XV there are several group- — 


ings of Sections under the heads, A, 
B, C, ete, Head “A” deals with “Tegal 
representatives” and. is not material for 
the purposes of this judgment. That 
head consists only of Section 159. 
Head “B”. deals with “Representative 
assessee — general provisions” and Sec- 
tion 160 defines “representative assessee”. 
For the purposes of this case we are 
concerned with clause (iv) of sub-section 
(1) of Section. 160 and under that clause, 


“representative assessee” means, in res- 
pect of income which a trustee appointed 
. under a trust declared by a duly execu- 


ted instrument in writing whether testa- 
mentary:.or otherwise (including any 
Wakf deed which is valid under the 
Mussalman Wakf Validating Act, 1913 
(VI of 1913)) receives or is entitled to 
receive on behalf or for the benefit of 
any person, such trustee or trustees. 
Under sub-section (2) of Section 160, 
every representative assessee shall be 
deemed to be an assessee for the purposes 
of the Act of 1961. Section 161 sub-seec- 
tion (1) which is the crucial Section in 
this case provides— l 

“(1) Every representative assessee, as 
regards the income in respect of which 
he is a representative assessee, shall be 
subject to the same duties, responsibili- 
ties and liabilities as if the income were 
income received by or accruing to or in 
favour of him beneficially, and shall be 
liable to assessment in his own name in 
respect of that income; but any sueh 
assessment shall be deemed to be made 
upon him in his representative capacity 
only; and the tax shall, subject to the 
other provisions contained in this Chap- 
ter, be levied upon and recovered from 
him in lke manner amd to the same 
extent as it would be leviable upon and 
by hin”, from the person represented 


Under sub-section (2) of Section 161 tt 


is provided— 


--“(2) Where any person jis, In respect 
of any .income, assessable under this 
Chapter in. the capacity of a represen- 
tative assessee, he shall mot, in respect 


“of that income, be assessed under any 


other provision of this Act.” 

Sub-heading “C” of Chapter XV deals 
with ‘Representative assessees — special 
cases”, Section 163 deals with “who may 
be regarded as agent” for the purposes 
of- Section 163 particularly in the Hght 


of clause (1) of Section 160, which speck - 
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fically says that a person who has to be 
treated as agent under Section 163 is 
also a representative assessee for the 
purpose of definitions in Section 160. 
Section 164 deals with “charge of tax 
where share of beneficiaries is unknown” 
and the Section runs thus— 


“164. Where any income in respect of 
which the persons mentioned in clauses 
{iii) amd (iv) of sub-section (1) of Sec- 
tion 160 are liable as representative as- 
gessees or any part thereof, is not speci- 
fically receivable on behalf or for the 
benefit of any one. person, or where the 
individual shares of the persons on whose 
behalf or for whose benefit such income 
or such part thereof’ is receivable 
(which persons are hereinafter in this 
Section referred to as the beneficiaries) 
are indeterminate or unknown, tax shall 
be charged as if such income or such 


part thereof were the total income 
of an association of persons, 
or, where such income or 
such part thereof is actually received by 
a beneficiary, then at the rate or rates 
applicable to the total income of the 
beneficiary if such course would result 
in a benefit to the revenue”, (Emphasis 
supplied by us.) 

Section 166 which is also material for 
the purposes of this judgment provides— 


“166. Nothing in the foregoing Sec- 
tions in this Chapter shall prevent either 
the direct assessment of the person on 
whose behalf or for whose benefit in- 
come therein referred to is receivable, 
or the recovery from such person of the 
tax payable in respect of such income.” 


9. A comparison of the first proviso 
to Section 41 (1) of the Act of 1922 and 
Section 164 which is the analogous Sec- 
on of the Act of 1961 clearly brings 
out this distinction that whereas under 
the Act of 1922 the words were “the tax 
shall be levied upon and recoverable”, 
under the Act of 1961 the words are “tax 
shall be charged”. Similarly, it is to be 
borne in mind that under Section 161 
of the Act of 1961 the words are “the 
tax shall ........... .... be levied upon and 
recovered from him (representative 
assessee) in like manner and to the 
same extent as it would be leviable upon 
and recoverable from the person repre~ 
sented -by him”. The corresponding 
words in Section 41 (1) main portion 
were “the tax shall be levied upon and 
recoverable from ....... ......- in the like 
manner and to the same amount”. Thus 
though the language of Section 161 (1) 
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of the Act of 1961 and Section 41 (1) of 
the Act of 1922 is more or less identical 
except substitution of the word “extent” 
for the word “amount”, a departure is 
made from the language of the first pro- 
viso to Section 41 (1) of the Act of 1922 
when the Legislature came to enact Sec- 
tion 164 of the Act of 1961 which deals 
with the identical situation which was 
dealt with by the first proviso to Sec- 
tion 41 (1) of the 1922 Act. The margi- 
nal note mentions “Charge of tax where 


share of beneficiaries unknown” (empha- 
sis supplied by us) and im the body of 
the Section it has been mentioned that 
“the tax shall be charged” as distin- 
guished from “the tax shall be levied 
upon and recovered” etc. Section 
4 of the Act of 1961 which 
is the charging Section pro- 
vides that where any Central Act enacts . 
that income-tax shall be charged for any 
assessment year at any rate or rates, 
income-tax at that rate or those rates 
shall be charged for that year in accord- 
ance with, and subject to the provisions 
of the Act in respect of the total in- 
come of the previous year or previous 
years, as the case may be, of every per- 
son. It is thus clear that the charge 
created by charging Section 4 is to be 
in accordance with, and subject to the 
provisions of the Act and, therefore, the 
charge in the case of special class of 
representative assessees created by Sec- 
tion 164 must prevail over the charge 
created by Section 4. Section 161 does 
not create a charge but Section 164 in 
terms creates a charge’ by using the 
words “tax shall be charged”, In terms 


. Section 164 provides that the tax in the 


situation contemplated by that Section 
is to be charged in the manner provided 
for therein and that being the case it 
must be clear that for cases falling 
within Section 164, the charging Section 
is Section 164 rather than Section 4 of 
the Act of 1961. 


10. It may be pointed out that in 
Saifudin Alimohamed v. Commissioner of 
Income-tax (1954) 25, ITR 237: (AIR 
1954 Bom 219), the Bombay High Court 
had expressed the opinion, which, as 
pointed out by Shah J., as he then was, 
in C. R. Nagappa v. Commissioner of 
Income-tax, (1969) 73 ITR 626 at p. 631: 
(ATR 1969 SC 888 at pp. 891-92) was 
not necessary for the ultimate decision 
of the reference, that Section 41 of Act 
of 1922 conferred an option upon the 
Income-tax Officer efther to assess the 
income as the income of the beneficiary 
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or as the income of the trustee. The 
Division Bench of the Bombay High 
Court in Saifudin Alimohamed’s case 
observed at page 247 (of ITR): (at p. 223 
of AIR) of the report in that. case in 
dealing with the case In which the trus~ 
tees appointed by the Civil Court in a 
suit were carrying on the business on 
behalf of two minors— 


raain it was open to the Depart- 

ment to have assessed the income of the 
guardians under Section 10 on the basis 
that the particular business was carried 
on by the guardians in their own right, 
and the taxing department could have 
taken up the stand that they had no 
concern with what the guardians did 
with the profits after they had paid the 
tax on the income from the business; or 
it was open to the Department to pro- 
ceed against the guardians . under Sec- 
tion 41 and to tax in their hands only 
that income which they had received on 
behalf of the minors.” 
In connection with this passage from 
Saifudin Alimohamed’s case, Shah J., ia 
C. R. Nagappa’s case observed at p. 631 
(of ITR) : (at pp. 891-92 of AIR) of 
the report— 

“It was apparently assumed that it 
was open to the Income-tax Officer 
either to assess and tax the guardians 
as if they were owners of the business 
and of the income accruing therefrom, 
or to tax them as trustees under Sec- 
tion 41. In so assuming the Court exalted 
Sections 40 and 41 into quasi-charging 


Sections. The observation was plainly 


obiter, for the income-tax department 
had assessed the income in the hands of 
the guardians as trustees under Section 
41,” 


In a later Judgment of the same High 
Court, the Court reversed the earlier 
opinion: Commissioner: of Income-tax vV. 
Balwantrai Jethalal Vaidya, (1958) 34 


ITR 187 at p. 194 : (AIR 1959 Bom 298),- 


The Court held in that case that 
the liability of trustees to income-tax 
is co-extensive with that of the benefi- 
ciaries and cannot in any case be a lar~ 
ger or wider liability. If the assessment 
is made upon a trustee, his liability to 
pay tax must be determined in accord- 
ance with Section 41 of the Income-tax 
Act. It was observed in that case that 
Section 41 gives no option to the taxing 
department to treat the income received 
by the trustees on behalf of. the benefi- 
ciary as his own income. or to treat it 


as the income of the trustee on behalf 
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of the beneficiary, It was further observ- 
ed (by the Division Bench in Balwantrai 
Jethalal Vaidya’s case)— 


‘Tf the assessment is upon a trustee, 
the tax has to be levied and recovered 
in the manner provided in Section 41, 
The only option that the Legislature 
gives is the option embodied in sub- 
section (2) of Section 41, and that option 
is that the department may assess the 
beneficiaries instead of the trustees, or 
having assessed the trustees it may pro- 
ceed to recover the tax from the bene- 
ficiaries. But on principle the contention 
of the department cannot be accepted 
that, when a trustee is being assessed to 
tax, his burden which will ultimately 
fall upon the beneficiaries should be in- 
creased and whether that burden should 
be increased or not should be left to the 
option of the department. 


The basic idea underlying Section 41, 
and which is in conformity with prin- 
ciple, is that the liability of the trustees 
should be co-extensive with that of the 
beneficiaries and in no sense a wider or 
a larger lability. Therefore, it is clear 
that every case of an assessment against 
a trustee must fall under Section 41, and 
it is equally clear that, even though a 
trustee is being assessed, the assessment 
must proceed in the manner laid down 
in Chapter IIT,” l 
It may be pointed out, while enacting 
Section 164 of the Act of 1961, the Par- 
Hament has in terms created a charge 
by using the words “tax shall be charg- 
ed” and now there is no question of the 
Court exalting the provisions of any 
particular Section into a quasi-charging 
Section. 


11. In C. R. Nagappa’s case, 73 ITR 
626 : (AIR 1969 SC 888) the Supreme 
Court was dealing with a case arising 
under the Act of 1961 and the main 
question was whether in a case falling 
under Section 161 sub-section (1) the 
application of Section 64 clause (v) of 
the Act of 1961 was to be excluded. The 
Supreme Court there pointed out that it 
was implicit in the terms of Section 161 
(1) that the Income-tax Officer may as- 
sess a representative assessee as regards 
income in respect of which he is a re- 
presentative assessee, but he is not 
bound to do so. He may assess either 
the representative assessee or the person 
represented by him; that is expressly so 
enacted in Section 166. Section 161 (2J 
does not purport to deny the Income- 
tax Officer the option to assess the in- 
come in the hands of. the person repre- 


* 
— 


170 Guj. [Prs. 11-14] 


sented by the representative assessee; tt 
merely enacts that when a representa- 
tive assessee is assessed to tax in exercise 
of the option of the revenue, be shall 
be assessed under Chapter XV arid shall 
mot in respect of that income be assessed 
under any other provision of the Act. 
Section 161 (2) was so enacted presum- 
ably with an intention of removing the 
conflict of judicial opinion which arose 
in the interpretation of the analogous 
provisions of Sections 40 and 41 of the 
Act of 1922, 


12. At page 629 (of ITR): (at p. 890 


_ of. AIR) of the, report,. Shah Ju as he 


then was, observed:— 


“It is implicit in the ienai of aub 
section (1) (of Section 161) that the In- 
come-tax Officer may assess a represen- 
tative assessee as regards income in Tres- 
pect of which he is .a representative 
assessee, but he is mot bound to do so. 
He may assess either the representative 
assessee or the. person represented by 
him. That is expressly 80 enacted in 
Section 166........cccesseees 


The Income-tax Officer may, therefore, 
assess the person represented in respect 
of the income of the trust property and 
the appropriate provisions of the I.-T. 
(Act) relating to the computation of the 
total income and the manner in which 
the income is to be computed will apply 
to that assessment, The Income-tax Off- 
cer may in appropriate cases assess the 
representative assessee~ in -respect -of 
that income and limited to that extent, 


' and tax may be levied and recovered 


from him to the same extent as may be 
leviable. and recoverable. from the person 
represented by him.” 


To the same effect is the earller decision 
of the Supreme Court in Aggarwal Cham- 
ber of Commerce v. Ganpat Rai Hira 
Lal, (1958) 33 ITR 245: (ATR 1958 SC 
269). The Supreme ‘Court in that case 
was concerned: with the case of an agent 
in India of a non-resident principal and 
the following passage from the speech 
of Viscount Cave in Williams v. Singer, 
(1920) 7 Tax Cas. 387 was cited with ap- 
proval by the Supreme Court (at p. 278 
of AIR):— 


"The fact is that, H the Income-tax 
Acts are examined, it will be found that 
the person charged with tax is neither 
the trustee nor the beneficiary as such, 
but the person in actual receipt and 
control of the income which it is sought 
to reach. The object. of the Acts is to 
secure for the State a proportion of the 
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profits chargeable, and this end is attain- 
ed (speaking generally) by the simple 
and effective expedient of taxing the 
profits where they are found,” 
It is this principle of taxing the. profits 
where they are found. which is the 
underlying principle, according to the 
Supreme Court, under Ss. 40, 41 and 42 
of the Act of 1922, 


13. In Commissioner of. Income-tax 
v. R.L. Aggarwal & Co., (1965) 56 ITR 
20: (AIR 1965 ‘SC 1526) the question was 
again of an agent in India of a non- 
resident principal and it was pointed 
out that S. 40 sub-section (2) was a 
machinery " Section and that was also 
mentioned in Aggarwal Chamber of Com~ 
merce case (AIR 1958 SC 269). It was, 
therefore, contended that Section ‘161 
sub-section: (1), corresponding to Sec- 
tion 40 sub-section (2), was also a ma- 
chinery Section and not a charging Jec 
tion. 


14, In Commissioner of Income-tax 
v. Manilal Dhanji, (1962) 44 ITR 8763 
(AIR 1963 SC 433), the Supreme Court 
was dealing witha case of a trustee 
where the settlement was of sum of 
money for accumulation with interest to 
the beneficiary who was a minor until 


. the minor attained majority. There it 


was not a case of discretionary trust of 
the kind that is before us and at page 
886 (of ITR): (at p. 439 of ATR), the 
Supreme Court. observed:— 

‘Under Section 41 of the Income-tax 


it was open to the Department 
either to tax. the trustees of the trust 
deed or to tax. those on whose behalf 
the trustees had received the amount. 
The true position‘of the assessee in this 
case was that he was a trustee and nol 
the sole beneficiary under the trust deed, 
He held the income on trust for himself, | 
his wife and his children. The shares of 
the beneficiaries were indeterminate and, 
therefore, under the first proviso to 
Section 41 (1) of the Income-tax Act, it 
was open to the department to levy and 
recover the tax at the maximum rate 
from the assessee; but that did not en- 
title the department to include‘ the sum 
of Rs. 14,176/- in the. total income of the 
assessee as though he was the sole bene- 
ficiary under the trust deed.” 

To this extent the provisions regarding 
discretionary trusts were considered but 
the main question was, as we have 
pointed out above. However, it may ba 
reiterated’ that we are concerned with .a 
case falling under Section 164 of the Act of 
1961 which is under the heading “Repre- 
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sentative assessee — special. cases” as 
distinguished from Section 161 which 
fs under the heading “Representative 
assessees — general provisions’. More- 
over, Section 161 in terms provides that 
under that Section, ‘tax shall,’ subject 

to the other provisions contained in this 
cone be levied upon etc”. It isthus 
clear that for cases falling umder Section 
164 one has to look only to the special 
provisions of that Section rather than 
to the provisions of Section 161. 

15. It may be pointed out that the 
provisions of the Wealth Tax Act in 
Section 21 are similar to the provisions 
of Sections 161 and 164 of the Act of 
1961. In Commissioner of Wealth-tax v. 
Trustees of Nizam Family Trust, (1977) 
108 ITR 555 at p. 593: (1977: Tax LR 998 
at p. 1009), Bhagwati J.. speaking 
for the Supreme Court, has observed:— 


"This Court also observed that ‘‘the 
same considerations must apply im: the 


interpretation of Section 161 (2) of the | 


Income-tax Act, 1961’ (as was applicable 
under Section 41 of the Act of 1922). 
The same view, it may be pointed out, 
was taken by this Court im an earlier 
decision in Commissioner of Income-tax 
v. Nandlal Agarwal, (1966) 59 ITR 758°: 
(AIR 1966 SC 899).. These decisions given 
under the Income-tax law. must apply 
equally im the interpretation of Section 
21, since the relevant provisions of both 
the statutes are almost identical. That 
was pointed out by this Court in Com- 
missioner of Wealth-tax v. Kripashanker 
Dayashanker Worah, (1971) 81 ITR 763, 
768: (1971 Tax LR 1756 at Pp. pee 
(SC), where it was said: . 


‘Section 21 (I) of the Act ts Seite 
to Section 41 (1) of the Indian Income- 
tax Act, 1922. The only difference be- 
tween the two Sections is that whereas 
the former deals with assets, the latter 
deals with income. Subject to this dif- 
ference, the two provisions. are identi- 
cally .worded. Hence, the decisions ren- 
dered under Section 41 (1) of the Indian 
Income-tax Act, 1922, have a bearing on 
the question arising for, decision in this 
case’. 


In view of this secu acest ‘of. the 
Supreme Court it is clear that provisions 
of Section 21 of the Wealth Tax Act 
being almost’ in identical language and 
being analogous to the provisions te- 
garding representative “assessee as: en- 
acted in Section 161 and Section 164 of 
the. Income-tax Act, the decisions under 
the Wealth Tax Act will also have their 
impact in interpreting Section 161 and 
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Section 164 of the Act of 1961. Sec- 


. tion 21 (1) of the Wealth Tax Act is 


analogous to Section 161 of the Act of 
1961 and Section 21 (4) of the Wealth 
Tax Act is analogous to S. 164 of the 
Income-tax Act, 1961, At page 593 of the 
report in 108 ITR: (at pp. 1009-1010 of 
1977 Tax LR), Bhagwati J., speaking for 


‘the Supreme Court explained the scheme 


of Sections 21 and 21 (4) of the Wealth 
Tax Act as follows:— 


“It must also be noted that the 
assessment which is contemplated to be- 
made on the trustee under sub-section 
(1) or sub-section (4) of Section 21 is 
assessment in a representative capacity. 
It is really the beneficiaries who are 
sought: to be assessed in respect of their 
Interest in the trust _properties through 
the trustee. Sub-section (1) provides that 
in respect of trust properties held by a 
trustee, wealth-tax shall be levied upon 
him ‘in the like manner and to the same 
extent’ as it would be leviable on tha 
beneficiary: for whose benefit the trust 
properties are- held, This provision 
obviously can apply only where the 
trust properties are. held by the trustee 
for the. benefit of a single beneficiary or, 
where there are more beneficiaries than 
one, the individual shares of the benefi- 
claries in. the trust properties are deter- 
minate and known, Where such is the 
case, wealth-tax can be levied on the 
trustee in respect of the interest of any 
particular beneficiary in the trust pro- 
perties ‘in the same manmer and to the 
same extent’ as it would be leviable 
upon the beneficiary and in respect of 
such interest in the trust properties, the 
trustee would be assessed in a represen- 
tative capacity as representing the bene- 
ficiary. This, of course, does not mean 
that the revenue: cannot proceed-to make 


- direct assessment . on the beneficiary in 


respect of the interest in the trust pro- 
perties which ‘belongs to’ him. The 
beneficiary would always be assessable 
in respect of his interest in the trust 


. properties, since such -interest ‘belongs 


to’ him and the right of the revenue to 
make direct assessment on him in res- 
pect of such interest stands unimpaired 
by the provision. enabling assessment to 
be made on the trustee in a representa- 
tive capacity. Sub-section (2) makes this 
clear by. providing that nothing contain- 
ed in sub-section (1) shall prevent. either 
the direct assessment of the ‘beneficiary 
for whose benefit the trust properties 
are held or the recovery from the bene- 


ficiary of the wealth-tax -in respect of 
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his interest in the trust properties which 
is assessed in the hands of the trustees, 
The revenue has thus two modes of 
assessment . available for assessing the 
fnterest of a beneficiary in the trust 
properties: It may either assess such in- 
terest in the hands of the trustee in a 
representative capacity under sub-set- 
tion (1) or assess it directly in the hands 
of the beneficiary by including it in the 
net wealth of the beneficiary. What is 
important to note is that in either case 
what is taxed is the interest of the be~ 
neficiary in the trust properties and not 
the corpus of the trust properties. So 
also where beneficiaries are more than 
one, and their shares are indeterminate 
or unknown, the trustees. would be as- 
sessable in respect of their total” benefi= 
cial Interest in the trust properties. Ob- 


viously, in such a case, it is not possible 
to. make direct assessment on the bene- 


ficiaries in respect of their interest in 


the trust properties, because their shares 
are indeterminate or unknown and that 


is why it is provided that the assess~ 





‘ment may be made on the trustee as if 


the beneficiaries for whose benefit the 
trust properties are héld were an indi- 
vidual. The beneficial interest is treated 
as if it belonged to one ‘individual bene- 
ficiary and ‘assessment is made on the 
trustees in the same manmer and tothe 
same extent as it would be on such 
fictional beneficiary. It will, therefore, be 
seen that in this case too, it is the benefi- 
cial interest which is assessed to wealth- 
tax in the hands of the trustee and not 
the corpus of the trust properies,” (Em-~ 
phasis supplied by us), 


16. In this decision in ‘the EROR 


of Nizam’s Family Trust, (1977 Tax LR 
998) the Supreme Court approved the 


earlier decision’ of this High Court in 


Commissioner of Wealth-tax v. Kum, 
Manna G. Sarabhai, (1972) 86 ITR 153 : 
(1972 Tax LR 377) (Guj. At page 
177 of the report, ‘Bhagwati C, J, 
as he then- was, speaking for the 
Division Bench consisting of himself and 
T. U. Mehta J., in the Gujarat High 
Court explained the legal position under 
S. 21 of the Wealth Tax Act on the 
same lines as is’ subsequently explained 
in the Supreme Court decision: in the 
Trustees of Nizam’s Family Trust case, 
Dealing with the provisions of 8. 21 
sub-section (4) at page 178(of any a 
{at p. 388 of Tax LR) 208 ee 
observed—~ 
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“This would clearly appear to be the 
position.in regard to assessment where . 
the trustees hold the trust properties 


„for the benefit of a single beneficiary or, - 


there being more beneficiaries than one, 
the individual shares of the beneficiaries 
in the trust properties are determinate 
and known. But what is to happen where 
there are more than one beneficiary and 
their individual shares in the trust proper- 
ties are indeterminate or unknown? The 
answer to this question is provided in 
sub-section (4) which provides that 
where the shares of the beneficiaries for 
whose benefit the trust properties ara 
held are indeterminate or unknown, the 
wealth-tax may be levied upon the trus- 


tees as if the beneficiaries for whose 


benefit 


the trust properties 
held 


were - an individual 
the purposes of the Act. 

the interests of the beneficiaries 
in the trust properties in such a case 
would be indeterminate or unknown, it 
to make direct. 
assessment on any beneficiary in respect 
of his interest in the trust properties nor 
would it be possible to levy wealth-tax 
on the trustees in respect of the interest 
of any beneficiary in the trust ‘proper~ 


are 
for 
- Since 


‘ ties In the like manner and to the same 


extent as it would be leviable 


upon’ 
such beneficiary, 


under sub-section (1), 


‘The legislature, therefore, provides that, 


in a case of this kind, wealth-tax may ba 
assessed on the trustees as if the bene- . 
ficiaries were an individual, so that, for ` 
the purpose of assessment, a fiction 
would be created as if the trustees hold 
the trust properties for. the benefit: of a 

single . beneficiary and assessment gould 
be made on the trustees on such fiction- 
al basis under sub-section (1). When as« 


sessment is made on the trustees on the 
fictional individual, it is assessment on 


. the trustees in a representative capacity 


and what is assessed to wealth-tax is tha 
of the benefi- 
ciaries in the trust properties, It is, 
therefore, apparent that once assessment! 
is made on the trustees in respect of the 
interest of the beneficiaries in the trust 
properties under sub-section (4), tha 
beneficiaries cannot be again assessed 
directly in respect of their interest in 
the trust propertfes. . The interest of tha 
beneficiaries in the trust properties hav= 
ing suffered: assessment to wealth-tax in 
the hands of the trustees in ‘a represen« 
tative capacity, cannot again be assesas 
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ed to wealth-tax In the hands of the 
beneficiaries,” 


17. Mr. S. P, Mehta for the assessee 
tn the instant case before us is right 


when he contends that the precise. ques- 


tion which has arisen for determination 
before us has not arisen in a single case 
so far, namely, whether it Is open to the 
tax authorities to proceed against the 


beneficiary under a discretionary trust. 


who has actually received some amount 
from the trustees in exercise of their 
discretion in view of the language of 
S. 164. The cases up-till now arising in 
Commissioner of Wealth-tax v. Kum. 
Manna G, Sarabhai 1972 Tax LR 377 
(Guj) (supra) or in Panna Sanjay Trust 
case (1969-74 ITR 396) (Guj) (supra) 
_ were cases where income in respect of a 
beneficiary under the discretionary trust 
having already been taxed in the hands 
of the trustees or in the hands of the 
beneficiary was sought to be included 


În the hands of the beneficiary or the.. 


trustee, as the case may be, or was 
sought to be taken. into consideration 
once again for the purpose of compu- 


tation of tax and the rate. of tax.. But. 


the question before us is whether in 
case: of discretionary trusts as they 
existed at the relevant time in the light 
of the provisions of S. 164 read with 
S. 166 it was open to the income-tax 


authorities to proceed at all against thea’ 


beneficiary when the beneficiary under a 


discretionary trust- has received some. 


amount from the trustees of. the benefi- 
ciary trust in exercise of the discretion 
of. the trustees, : 


17-A. Mr. Desai for the events has 
relied upon the decisions of the Courts 
in England in. Drummond: v. Collins, 
(1915) 6 Tax Cas 525 (decided by the 
House of Lords), Tollemache v. Tha 
Commrs. of Inland Revenue, (1926) 11 
Tax Cas 277 (decided by Rowlatt, J. 
sitting singly in the King’s Bench Divi- 
sion), Lindus and Mortin v. The Com-~« 
missioners of Inland Revenue, (1933) 17 
Tax Cas 442 (decided by Finlay, J., -sita 
ting singly in King’s Bench Division) 
and the decision of Finlay, J., in John- 
stone v. Chamberlain, (1933) 17 Tax Cas 
706 and these English cases provide that 
when the trustees in the exercise of 
their discretion pay any amount or allow 
eny benefit to be enjoyed by a benefi- 
ciary under a discretionary trust, then 


the receipt in the hands of the benefi- . 
English. 


ciary can be taxed under the 
Inmcome-tax law, In: Drummond v. Cok 
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: Collins; 
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lins, (supra) Lord Loreburn observed at 


-page 539 — 


- “They were payments made in fulfil- 

ment of a testamentary . disposition for 
the benefit of the children in the exer- 
cise of a discretion conferred by the 
Will. They were the children’s income, in 
fact.” 
Similarly, Lord Parker of Waddington 
observed in his speech, “the money in 
question was as soon as the Trustees 
had exercised their discretionary trust 
held in trust for these infants as benefi- 
ciaries and that the Section was a col- 
lecting section and not a taxing Section, 
and there was no reason in principle 
should not receive a liberal 
interpretation. Lord Wrenbury observed 
in his speech — 


cise their discretion in favour of- the 
child, the interest of the child ceases to 
be contingent and becomes vested. Whe- 
ther the money is paid to the child, or 
to the guardian of the child, or to the 
school master, or to the tailor or other 
person who supplies the wants of the 
child, it is paid to or to the use of the 
child and is income of the child.” 

The other three decisions which we have 
referred to above merely follow the 
principle laid down in Drummond v. 


18. We are reluctant to follow uncri- 
tically and without a full analysis the 
provisions of the English law — and 
especially what has been stated in 
Drummond v. Collins (1915-6 Tax Cas 
525). and the three other English deci- 
sions because, as has heen pointed out 
by the Supreme Court in Commissioner 
of Income-tax v. Vazir Sultan & Sons, 
(1959) 36 ITR 175: (AFR 1959 SC 814) 
and reiterated by Subba Rao, J., (as 
he. then was) in Commissioner of In- 
come-tax v. A. Gajapathy Naidu, (1964) 
53 ITR 114 at page 117 s (AIR 1964 SC 
1653)— 


“While considering the case law it is 
necessary to bear in mind that the 
Indian Income-tax Act is not im pari 
materia with the British Income-tax 


statutes, it is less elaborate in many 


ways, subject to fewer refinements and 
fn arrangement and language it differs 
greatly from the provisions with which 
the Courts in England have had to deal, 
Little help can therefore be gained by 
attempting to construe the Indian In~ 
come-tax Act in the Hght of decisions 
bearing’‘upon the meaning of the in- 
come-tax legislation in England.’ But on 
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analogous provisions, fundamental con- 
cepts and general principles unaffected 
by the specialities of the English in- 
come-tax statutes, English authorities 
may be useful guides.” 

and then Subba Rao, J, further ob- 
served — 


“The caution administered by this 
Court shall always. be borne in mind in 
construing the provisions. of the Indian 
statute. The provisions of the Indian 
Income-tax Act shall be construed on 
their own terms without. drawing any 
analogy from English statutes whose 
terms. may superficially appear to .be 
similar but on a deeper scrutiny may 
reveal differences not only in the word- 
ing but also in the meaning a particular 
expression has acquired in the context 
of the development of law in that coun- 
try.” E ; 

19. In our opinion, therefore, in the 


light of the caution administered by the 


Supreme. Court in the earlier case of 
Vazir Sultan. and Sons and reiterated 
in A. Gajapathy Naidu’s case, it is not 
possible for us to rely on the concept of 
receipt in the hands of. the beneficiary 
under a discretionary * trust. under -the 
Income-tax law in England for the pur- 
- pose of elHiciting,the legal position - under 
`S. 164 of the Act of 1961. As we haye 
pointed out above, the language of 
S. 161 and’ S. 164 is different. Not only 
has the legislature used the terminology 
“the tax shall......be levied” under Sec- 
tion 1612 (1) while using, in S. 164 the 
words “tax shall be charged”, ‘but again 
_ S. 161 (1) mentions that “the tax shall 
be levied upon and recovered from the 
representative assessee, subject to the 
other provisions contained in this Chap- 
ter, in like manner and to the same ‘ex- 
tent as it would be leviable upon and 
recoverable from the beneficiary’. As 
the Supreme Court has pointed out in 
Trustees of Nizam’s Family Trust case 
(1977 Tax LR 998 (SC)) the words “in 
like manner and to the same extent” in 
S. 161. are the words which bring. in the 
concept of implicit: right of. the tax 
authorities: to’ proceed: against the’ trus- 
tees or. against, the beneficiary when 
there is a single beneficiary or in the 
case of there being . more beneficiaries 
than. one,’ the- -shares:.of the. beneficiaries 
are determinate and known. Therefore, 
evem the provisions of S. 161. (1) which 
by necessary’ implication give an. option 
to the tax: authorities :to proceed either 
against the -representative -assessee, or 
against the beneficiary but qua the 
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representative assessee authorized the tax 
authorities to levy the tax and recover © 
it from the representative. assessee in 
the manner and to the same extent as 
tt. would be leviable upon amd recover« 
able from the beneficlary,. are to yield 
to other provisions of Chap. XV. 

20. ,When’ one comes to S., 164, tha 
only departure that is made from the 
scheme of S. 21 (4) of the 
Act is that .instead of creating the 
fiction that the body of beneficiaries is a 
single individual, under S, 164 the fiction 
is created that the income received by. 
the representative assessee in cases 
covered by S. 164 is “as if the income 
were the total income of an association 
of persons,” It is to be borne in mind 
that unlike the fiction «in . S. 21 (4) of 
the Wealth-tax Act, the fiction under 
S. 164 is that the income is deemed to be 
the income of an association of persons 
and the tax has to be charged as if the 
income of the trust were the income of 
an association of persons when it is not 
specifically receivable on behalf of or 
for the benefit of any one person or 
where the individual shares of the per- 
sons on’ whose behalf or for whose bene~ 
fit such income or such part thereof is 
receivable are-. indeterminate or un- 
known. Therefore, it is clear that. the 
tax is to. be charged “on such income as 
if it were the total income of an associa- 
tion of persons and the rates applicable 
to:an association of persons and all pro- 
visions applicable ‘in law to the income 
of an association of persons are applic- 
mas to this income which is covered by 
. 164. 


21. It was contended by Mr. Desai 
for the Revenue - that” S, 164 merely 
gives an option as to rates and that the 
main liability of a representative asses- 
see in cases covered by S. 164 arises 
under S. 161 (1) of the Act. We are un- 
able to: accept „this comtention because 
the first part of S. 164 which creates the 
legal fiction about income in a case 
covered by S. 164 being the income. of 
an association of persons déals both with 
the creation ‘of - fiction treating the in- 
come. in such case to ‘be the' income of 
an association of persons requiring such 
income to be treated as income of an 
association of persons ‘and, also provides 
for the rate to be applicable to such in= 
come of -that association of persons and 
also creates a charge.-But having. made 


that provision, an option is given by the} - 
concluding portion of S, 164 that whera 


Wealth-tax — - 
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such income or part. thereof is actually 
received by the beneficiary, then the 
Tate or rates applicable shall be the rate 
or rates applicable to the total income 
of the beneficiary if such course would 


result in a benefit to the. revenue. It is ` 


clear that the concluding part of Sec- 
tion 164 still deals with income required 
by S. 164 to be treated as income of a 
fictional association of persons - but 
instead of applying the rate applicable 
under the Finance Act of the year con- 
cerned to an association of persons; op- 
tion is given to the tax authorities to 
apply the rate or rates applicable to the 
total income of the beneficiary to whom 
in exercise of the discretion a portion 
of the income or ‘whole of the income 
has been given by the trustees. It is 
clear that the last part of S. 164 does 
not enable the tax authorities to proceed 
against the beneficiary. It is also clear 
-ifrom the distinction in the _language 
between S. 161 (1) that “tax shall...... be 
leviable upon and recoverable from the 
person represented by him” and in Sec- 
tion 164 “tax shall be charged” and 
looking to the fact that S. 164 is an ex- 
ception to the provisions of S.-161 (1), 
and as even S. 161 (1) says “subject to 
the other provisions contained in this 


Chapter” — and S. 164 is the provision 


of exception to 5. 161 — it is clear that 
the provisions of S, 161 (1) cannot 
govern the case of'a_ representative 
assessee when the facts bring the case 
of a particular ‘representative assessee 
within 5, 164. In our opinion, in view 
of the clear language of S. 4 which says 


that the charge shall be subject to and 


in accordance with the provisions of the 
Act and in view of the fact that there is 
also an exception contained in S. 161 (1) 
it is only the provisions of S. 164 which 
govern the case of a representative 
assessee when the facts bringing the 
case within the operative part of 5.164 


exist and it must be borne in mind that 


the word “receivable” occurring in Sec- 
tion 164 must, as pointed out by 
Kotval, C. J., in Commissioner of Im- 
come-tax v. Ratanbai Mathuradas, (1968) 
67 ITR 504 at page 512 (Bom) be inter- 


preted to mean receivable -under the — 


deed of trust — 


M PET, it has to be noticed that the words 
of the proviso to S. 41 are ‘where any 
such income, profits or gains or any 
part thereof are mot specifically receiv- 
able on behalf of amy one person, or. 
where the individual shares of the per- 
sons on whose behalf they are receivable 


[Prs, 21-22] Guj. 175 


are indeterminate or unknown’. The 
word ‘receivable’ indicates that we have 
to seé whether upon the provisions of 
the trust deed, such as they are, the 
shares are indeterminate or unknown or 
otherwise and from this point of view it 
seems to us that the action which the 
trustees may have taken in  notionally 
separating the shares would be wholly 
irrelevant., We must look to what is pro- 
vided by the deed and not to what the 
‘trustees may choose to do in the imple- 
mentation of its terms.” 


It was urged that we should qualify 


this observation of Kotval, C. J., of the 
Bombay High Court in Ratanbai Mathu- 
radas’s case by mentioning that if in 
advance the trustees have exercised 
their discretion which taken together 
with the deed of trust indicates that the 
share of the income given to the parti- 
cular beneficlary was no longer indeter- 
minate or unknown and that the shares 
had become determinate and known, 
then the case would be taken out of 
S. 164, because it can be predicated in 
that eventuality that the individual 
shares of the persons on whose behalf 
the income -was receivable were 
determimate and known. It is not neces- 
sary for us to decide this point and we 
express’ no opinion in this connection. 
However,’so far as the use of the word 
“receivable” is concerned. we agree 
with Kotval, C. J. that the word 
“recelvable” used by the Legislature in 
S. 164 in the context in which ‘it occurs 
indicates that it is to the document of 
trust that one has to look at, be it atesta- 
mentary document or deed of settlement 
inter vivos, and not the actual exercise 
of the discretion by the trustees in the 
course of the year. 


22, In our opinion, our task has be- 
come easier since the decision of the 
Supreme Court in Trustees of Nizam’s 
Family Trust case (1977 Tax LR 998) 
(SC) which was decided by the Supreme 
Court as recently as May 3, 1977 amd 
sinte in the case. falling under S. 21 (4) 
which is analogous to 8.164 where the 
beneficiaries: are more than one ` and 
their shares are indeterminate and un- 
known the trustees” are assessable in 
respect of the benefit and in such a case 
obviously it is mot possible to make 
direct assessment .on the beneficiaries 


because. their shares are indeterminate] 


and unknown and that is. why it is pro- 
vided that the assessment may be made 
On the trustees, that is, the represen- 
tative assessee as if the income in the 
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ds of the representative assessee were 
e income of an association of persons. 
In our view, after the decision of the 
Supreme Court in Trustees of Nizam’s 
Family Trust case there is no scope for 
any difficulty posed by the language 
used in Arvind Narottam’s case (AIR 
1970 Guj 167) that the income in the 
hands of the beneficiary when the bene- 
ficiary receives the income in exercise 
of the discretion of the trustees under a 
discretionary trust would be charged to 
income-tax. 


23. Section 166 merely permits direct 
assessment of the beneficiary. or of the 
representative assessee when it can 
possibly be done under any of the provi- 
sions of Chap. XV, that is, preceding 
S. 166, that is, Ss. 159 to 165, both in- 
_ elusive. Section 166 permits either the 
direct assessment of the beneficiary or 
the recovery from the beneficiary of the 
tax payable in respect of the income 
referred to in amy of Ss. 159 to 165 ag 
receivable even though the assessment 
might have been made on the repre- 
sentative assessee. The crucial question 
is not the provisions of S.166 but Sec- 
tion 164 because if under S. 164 it is not 
open to the tax authorities to proceed 
against the beneficiary where the bene- 
ficiary is not any one person or where 
the individual shares of the persons on 
whose behalf or for whose benefit such 
income or such part thereof is receiv- 
able are indeterminate and unknown, it 
is not open to the tax authorities to 
treat the income of the trust except as 
the income of a fictional association of 
persons and the last portion of S. 164 is 
only for the purpose of giving an option 
as to rates as explained above, the 
question of proceeding under S. 166 
against the beneficiary directly or recov- 
ering from the beneficiary the tax pay- 
able by the representative assessee in 
respect of the amount paid in the’ course 
of a particular year of account by the 
trustees under a discretionary trust to 
one or other of the beneficiaries under 
S. 164 can never arise. As the very 
language of S. 166 says, it is an enabling 
section and as the Supreme Court has 
pointed out in C. R. Nagappa’s case 
(AIR 1969 SC 888), S. 186 makes express 
what is implicit in S, 161 (1) but, as we 
have pointed out above, since S. 164 is 
an exception to S. 161 (1), the provi- 
sions of S. 166 can only apply to those 
cases falling under Ss. 159 to 165 where 


they can possibly apply and since it is 
as pointed out.. by the 


not possible, 
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Supreme Court in Trustees of Nizam’s 
Family Trust case to proceed against 
the beneficiaries under 5S. 164, the pro- 
visions of S. 166 cannot apply to cases 
felling under S. 164. 


24. Before parting with this case wa 
may only point out that as pointed out 
by the House of Lords in Gartside v, 
Inland Revenue Commissioners, (1968) 
70 ITR 663 (HL) at page 711 of the 
report— 

“The objects of a discretionary trust 
do not have interests extending to’ the 
whole or any part of the’ income of tha 
trust fund and it must follow that they 
do mot have interest in the fund.”  . 
It was pointed out by Lord Wilberforca 
at page 719 of the report — 


“No doubt in a certain sense a benefi- 
ciary under a discretionary trust has 
an ‘Interest’: the nature of it may, 
sufficiently for the purpose, be spelt ~ 
out by saying that he has a right to be 
considered as a potential recipient of 
benefit by the trustees and a right to 
have his interest protected by a Court 
of equity. Certainly that is so, and when 
it is said that he has a right to have tha 
trustees exercise thelr discretion ‘fairly’ 
or ‘reasonably’ or ‘properly’. that indi- 
cates clearly enough that some objective | 
consideration (not stated explicitly in 
declaring the discretionary trust, but 
latent in it) must be applied by the 
trustees and that the right is more than 
& mere spes. But that does not mean 
that he has an interest which is capable 
of being taxed by reference to its extent 
in the trust funds income: it may be a 
right, with some degree of concreteness 
or solidity, one which attracts the pro~ 
tection of a Court of equity, yet it may 
still lack the necessary quality of defin« 
able extent which must exist before if 
can be taxed.” 

This passage, in our opinion, succinctly 
brings out the nature of the interest of 
a beneficiary under a discretionary trust 
and it is because of this nature of the 
beneficlary’s interest under a discre 
tionary trust and his right being merely 
a right to be considered by the trustees, 
that the legislature because of impossi-~ 
bility to deal with the income in such 
cases has made special provision in 
S. 164 to see to it that the income is 
treated as income of fictional association 
of persons, option being given to the tax - 
authorities only as regards the rate of 
tax, namely, either to apply the rate of 
tax applicable to an association of pera 


ons or to apply the rate of the benefi- 
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ciary in case the trustees have exer- 
cised their discretion in favour of any 
beneficiary, 


25. The principle of stare decisis 


which was invoked by Mr. Desai on be~ 


half of the Revenue is not applicable to 
the facts- of this case ‘because the inter- 
pretation placed on analogous provi- 
sions of S. 21 (4) by the Supreme Court 
leaves no scope for the operation of the 
doctrine of stare decisis. 


26. Considerable arguments were ad- 
vanced on the doctrine of relation back 
when the question was being canvassed 
at the bar but looking to the clear pro- 
visions of first part of S. 164, there is mo 
scope for operation of any question of 
relation back to the money in the hands 
of the beneficiary. As pointed out in 
T. S. Srinivasan v. Commissioner of 
Income-tax, (19686) 60 ITR 36 at p. 403 
(AIR 1966 SC 984 at p. 986}:— 


“We would not be justified in intro- 

ducing uncertainties and anomalies in 
the working of the Act by introducing 
this doctrine (of relation back) for the 
purpose of S. 4 of.the Act of 1961.” 
It was again observed in Commissioner 
of Income-tax v. A Gajapathy Naidu’s 
case (53 ITR 114 at page 118): (AIR 
1964 SC 1653 at p. 1656) (supra); 


"If an income accrues within a parti- 
cular year, it is liable to be assessed in 
the succeeding year. When does the 
right to receive an amount under a con- 
tract accrue or arise to the assessee, 
te, come into existence? That depends 
upon the terms of a particular contract. 
No other relevant provision of the Act 
has been brought to our notice — for 
there is none which provides an excep- 
tion that though an assessee does not 
acquire a right to receive an income 
under a contract in a particular account- 
ing year, by some fiction the amount 
received by him in a subsequent year 
in connection with the contract, though 
not arising out of a right accrued to 
him in the earlier year, could be related 
back to the earlier year and made tax- 
able along with the income of that year. 
But that legal position is sought to be 
reached by a process of reasoning found 
favour with English Courts. It is sala 
that on the basis of proper commercial 
accounting practice, if a. transaction 
takes place in a particular year, all that 
has accrued in respect of it, irrespective 
of the year when it accrues, should be- 
long to the year of transaction and for 
the purpose of reaching that result 
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closed accounts could be reopened. Whe- 
ther this principle is justified in the 
English law, it has no place under the 
Indian Income-tax Act.” 

It is clear in the light of these observ~ 
ations and particularly in the light of 
the provisions of S. 164 which we have 
examined above that the doctrine of 
relation back which was retrospective 
in effect which was considered by the 
Supreme Court in the context of provi- 
sions of Company Law in Commissioner 
of Income-tax v. Mysore Electrica] In- 
dustries Ltd., (1971) 80 ITR 566: (1971 
Tax LR 747) (SC) and followed by this 
High Court in subsequent cases, =a 
apply to the case before us viz., to the 
receipt of income by a beneficiary under 
a discretionary trust. 


26-A. We may point out that the 
Minutes of the Tenth Meeting of the 
Direct Taxes Advisory Committee held 
on December 23, 1967 at Ahmedabad set 
out under Item 48 the conclusions of 
ta Committee regarding S. 164 as fol- 
OWS :-— 


“The point related to the scope of the 
change made by Section 164 of the In- 
come-tax Act. The Committee was in- 
formed that, where any amount is speci- 
fically receivable on’ behalf of a benefi- 
ciary and the trust has discretion in 
respect of the remaining sum only, the 
beneficiary will be assessable in respect 
of his share, as part of his total income, 
and the trust will be liable to tax on 
the remainder at the rate applicable to 
the remainder only. On the other hand, 
if the trust has complete discretion in 
respect of the entire income, the trust 
will be assessed on the whole of the in- 
come at the rate applicable thereto, but 
any part of the income which is actual- 
ty paid to a beneficiary (in the exercise 
of discretion) will be charged to tax at 
the personal rate of the beneficiary 
where this is beneficial to revenue.” 
This Minute of the Direct Taxes Advi- 
sory Committee regarding the provi- 
sions of S. 164 reinforces the conclusion 
that we have arrived at independently 
on an examination of the provisions of 
S. 164 read in the light of the decision 
of the Supreme Court in Trustees of 
Nizam’s Family Trust case (1977 Tax 
LR 998), 


27. We, therefore, hold that the, 
observations which were obiter dicta in: 
Arvind Narottam’s case (AIR 1970 Guj 
167) and which were applied in Panna 
Sanjay’s case (1969-74 ITR 396) (Guj) 


do not lay down the correct law and _.it-~- ~ 
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must be held that the income umder the 
discretionary trust is only assessable in 
the hands of the representative assessees 
as if it were the total income of a fic- 
tional association of persons and it is not 
assessable in the hands of the benefi- 
ciary even if the amount is paid to the 
beneficiary. In the event of any part of 
the income of the discretionary trust 
being paid to a beneficiary, the option is 
only as regards the rate at which the 
tax shall be charged but that too in the 
hands of the representative assessee 
only, 


28. We, therefore, answer the ques- 
tion referred to us in the negative, that 
is, in favour of the assessee and against 
the Revenue. The Commissioner of In- 
come-tax will pay the costs of this 
Reference to the assessee, 


P. D. DESAI, J. (Minority view):— 
29. I have had the advantage of read- 
ing the draft judgment prepared by the 
learned Chief Justice and I regret my 
inability to agree with the reasons and 
conclusions recorded therein. 


30. The question, which has been 
referred to us for our opinion together 
with the relevant facts, has been set ont 
in the judgment of the learned Chief 
Justice. The circumstances under which 
the matter has come up before the Full 
Bench have also been adverted to. The 
principal question, which arises for our 
consideration, is whether the Revenue has 
an option to tax in the hands of the 
beneficiary under a discretionary trust 
the amount actually received in the 
course of the previous year by him from 
the trustees in exercise of their discre~ 
tion, in view of the relevant provisions 
contained in Chapter XV of the Income 
tax Act, 1961 (hereinafter referred to as 
‘the Act’). Since the answer to this ques~ 
tion appears to be concluded in favour 
of the Revenue by certain observations 
in the decisions of the Division Bench 
of this Court in Commissioner of Income- 
tax v. Arvind Narottam, 73 ITR 490: 
(AIR 1970 Guj 167) and Panna Sanjay 
Trust v. Commissioner of Income-tax, 
(1969) 74 ITR 396 (Guj), the subsidiary 
question which arises for consideration 
is whether those observations correctly 
decided the point. 


31. Before proceeding to. consider 
these questions, I wish to clearly demar~ 
cate the field of controversy and the 
ambit of my decision. We are not con- 
cerned. herein with the question whether 
the income received by the trustees of a 
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discretionary trust, with or without 
power of accumulation reserved to them, 
is liable to be taxed at the option of the 
revenue, in the hands of the beneficiaries 
collectively, although mo part of such 
income has been disbursed in the course ' 
of the previous year amongst the bene~ 
ficiaries or any one or more of them in 
the exercise of the trustees’ discretion. 
On the facts and in the circumstances of 
the present case, such a question does 
not arise nor is it concluded by the 
decisions in Arvind’s and Panma’s cases 
so as to require reconsideration. Nor are 
we concerned herein with the question © 
whether the income received by the trus- 
tees of a discretionary trust in an ear- 
lier previous year and distributed 
amongst the beneficiaries or any one or 
more of them in the course of a subse~« 
quent previous year is liable to be as- 
sessed in the hands of the beneficiaries 
at the option of the Revenue. On the 
facts and in the circumstances of this 
case, it does not appear to be in dispute 
that in the 


course of the same 
accounting period, during which 
the trustees of the six discre- 


tionary trusts received the income of 
the respective trusts, the assessee receiv~ 
ed various amounts from the said discre- 
tionary trusts in terms of the resolutions 
of the trustees of the respective trusts 
as distribution out of such income. The 
view expressed by this Court in Arvind’s 
and Panna’s cases, in my opinion, also 
covers only such cases and the question 
of the correctness of such view has also 
to be examined in the said light. While 
answering the question referred to us, 
therefore, I shall confine myself within 
this limited range, namely, whether it is 
optional to the Revenue to tax either 
the trustees or the beneficiaries indivi« 
dually in respect of that portion of the 
income of the discretionary trust which 
is distributed amongst the beneficiaries 
in the exercise of trustees’ discretion in 
the same accounting year in which it is 
received. This is the scope-of my deci- 
sion and I should be taken to have 
decided no more. 


32, The answer to the question must 
necessarily depend, in the first place, 
upon the language of the relevant statu~ 
tory provisions. Those provisions have 
been quoted verbatim in the judgment 
of the learned Chief Justice and I need 
not reproduce them. I shall confine my- 
self only to analysing those provisions 


33. The Act, under Chapter XV, 
makes certain persons liable to be taxed 
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in respect of income received by them, 
although such income has not in fact 
beneficially accrued or arisen to them. 
The persons in respect of whom such 
special liability is created are called 
“representative assessees”. There are 
four categories of representative asses- 
sees and we are concerned herein with 
one of them, namely, a trustee appointed 
under a trust declared by a duly execut- 
ed instrument in writing whether testa- 
mentary or otherwise. Such trustee is a 
representative assessee in respect of 
income which he receives or is entitled 


to receive “on behalf or for the benefit 


of any person” (underlining supplied) 
(Section 160 (1) (iv)). Such a represen- 
tative assessee is deemed to be an as- 
sessee for the purposes of the Act (Sec- 
tion 160 (2)). In other words, by a fic- 
tion, the Act treats him as an assessee 
for the purposes of assessment, that is to 
say, in respect of the whole procedure 
for imposing liability of tax in respect 
of the income received by him in his repre- 
sentative capacity as a trustee. Every re- 
presentative assessee, as regards the in- 
come in respect of which he is a repre- 
sentative assessee, is made subject to 
the same duties, responsibilities and 
liabilities as if the income were income 
received by or accruing to or in favour 
of him beneficially and he is liable to be 
assessed in his own name in respect of 
that income (Section 161 (1), first part). 


By yet another fiction, there- 
fore the income received by a 
representative assessee, although 


it does not truly belong to him, is treat- 
ed as income received by or accruing to 
or in favour of him beneficially. On the 
basis of this fiction, in respect of such 
income, the representative assessee is 
liable to assessment in his own name and 
all duties, responsibilities and liabilities 
in respect of such assessment are foisted 
upon him. The assessment on the repre- 
sentative assessee in respect of such in- 
come, however, is deemed to be made 
upon him in his representative capacity 
only, and the tax, subject to the other 
provisions contained in Chapter XV, is 
to be levied upon and recovered from 
him “in like manner and to the same 
extent” as would be leviable upon and 
recoverable from the person represented 
by him (Section 161 (1), second part). In 
other words, the appropriate provisions 
of the Act relating to the computation 
of the total income and the manner in 
which the income is to be computed will 
apply to such assessment and tax may 
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be levied and recovered from the trustee 
to the same extent as may be leviable 
and recoverable from the beneficiary. In 
the course of such assessment on the 
trustee, all exemptions, deductions, 
abatements and refunds will be required 
to be given as the beneficiary would have 
been entitled to in case of direct assess- 
ment. The interposition of the trustee 
does not, therefore, ordinarily affect the 
incidence of tax on the beneficiary. This 
provision, however, can obviously apply 
only when income is specifically receiv- 
able by the trustee on behalf or for the 
benefit of a single beneficiary or where 
there are more beneficiaries than one, 
the individual shares of the beneficiaries 
are determinate and known. Tax in such 
a case would be leviable on the trustee 
on the portion of the income to which 
any particular beneficiary is entitled in 
the same manner and to the same extent 
as would be leviable upon the benefi- 
ciary and in respect of such portion of 
the income, the trustee shall be assessed 
in a representative capacity as repre- 
senting the beneficiary. This, however, 
does not mean that.the Revenue cannot 
proceed to make direct assessment on 
the beneficiary in respect of the portion 
of the income to which the is beneficially 
entitled. The beneficiary would always 
be assessable in respect of the income 
receivable or received by the trustee on 
his behalf or for his benefit, since such 
income must be taken to have accrued 
to him and would form part of his total 
income. The right of the Revenue to: 
make direct assessment on him in res- 
pect of such income stands unimpaired 
by the provision enabling assessment to 
be made on the trustee in a representa- 
tive capacity. As pointed out by the 
Supreme Court in C. R, Nagappa v. Com- 
missioner of Income-tax, 73 ITR 626: 
(AIR 1969 SC 888), this right, in the 
first place, is implicit in the terms of 
section 161 (1) and, in the next place, it 
is expressly provided for in section 166, 
which enacts that nothing in the preced- 
ing sections of Chapter XV shall pre- 
vent either the direct assessment of the 
person on whose behalf or for whose 
benefit income therein referred to is 
receivable, or the recovery from such 
person of the tax payable in respect of 


such income. The Revenue, therefore 
may assess the trustee as regards the 
income in respect of which he is a re- 
presentative assessee but it is not bound 
to do so and it may either assess the 
trustee or the beneficiary. This legal 
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position which is expounded in Nagappa’s 
case finds support also in the decision of 
the Supreme Court in C.I.T. v. Manilal 
Dhanji, 44 ITR 876: (AIR 1963 SC 433) 
which examined the position in the light 
of section 41 of the Income-tax Act, 
1922, Be it noted that section 41 (1) and 
the first proviso thereto between them- 
selves cover the same field which is 
occupied by section 161 (1) amd section 
164 of the present Act. In substance, 
both the sections are analogous with 
slight modification as regards language 
to which I shall presently refer. The 
discretionary trust with which the Sup- 
reme Court was concerned in the said 
case was ome in which the shares of 
beneficiaries were indeterminate and the 
first proviso to section 41 (1) applied. It 
is In the context of these facts that it 
was observed in that case that —- “Under 
section 41 of the Income-tax Act it was 
open to the department either to tax 
the trustees of the trust deed or to tax 
those on whose behalf the trustees had 
received the amount.” On similar lines 
is the decision of the Supreme Court 
in Ramswaroop Das v. State of Bihar, 
42 ITR 770: (AIR 1961 SC 1147) where 
the Court was concerned with section 13 
of the Bihar Agricultural Income-tax 
Act, 1948, which is broadly analogous to 
section 161 (1). The decision of the Bom- 
bay High Court in Govindrao Narayanrao 
Ghorpade v. C.I.T. (1963) 48 ITR 54 which 
was rendered in the context of section 
41 (1) of the 1922 Act is also to tha 
same effect. The position with regard 
to option in cases covered by section 
161 (1) thus seems to be beyond any 
doubt or dispute, leaving aside for the 
time being the question whether even in 
respect of cases covered by section 164, 
it would appear to have been prima facie 
covered by the decision in Manilal’s 
case (supra). 


34. Proceeding further with the 
analysis of the statutory provisions, 
when the trustee is, in respect of any 
income, assessable in the capacity of a 
representative assessee, he is not to ba 
assessed in respect of such income under 
any other provision of the Act (Section 
161 (2)). This provision makes it amply 
clear that the Hability of a trustee to 
income-tax is co-extensive with that of 
the beneficiary and that in any case it 
cannot be a larger oor wider liability. 
The option given to the Revenue to as« 
sess the trustee does not extend so far 
as to treat the income received by the 
trustee as his own income and even 


. taxed as also the rate. 
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though he is being assessed, the assess~ 
ment must proceed in the mamner laid 
down in Section 161 (1), that is to say, 
the tax is not Hable to be levied under 
any other provision of the Act (Sea 
Nagappa’s case (supra) ). 


35. Having thus cleared the ground in 
respect of the taxability of income 
specifically receivable by the trustee on 
behalf or for the benefit of a single 
beneficiary or where there are more 
beneficiaries than one, the individual 
shares of the beneficiaries are determi- 
nate and known, the question may be 
examined in respect of the taxability of 
the income which is not specifically 
receivable by the trustee on behalf or 
for the benefit of any one person, or 
where individual shares of the persons 
on whose behalf or for whose benefit 
such income is receivable are indetermi~ 
nate or unknown. Tax, in such cases, is 
to be “charged” as if such income or 
such part thereof were the total income 
of an association of persons, or, where 
such income or any part thereof is actu- 
ally received by a beneficiary, then af 
the rate or rates applicable to the total 
income of the beneficiary if such course 
would result in a benefit to the revenue 
(Section 164). What this section provides 
is that when income of the trust or part 
of it in respect of which it cannot be 
predicated with certainty that a particular 
beneficiary is beneficially, entitled to ïi 
either wholly or in any determinate or 
known share so as to attract the applic« 
ability of the last part of section 161 (J), 
such Income would have to be taxed in 
the hands of the trustees as if it wera 
the total income of an association of 
persons. The law thus clearly points to 
the status In which the income is to be 
But even in a 
ease covered by Section 164, where such 
income or a part thereof is actually re~ 
ceived by a beneficiary, then it gives an 
option to the Revenue to tax such income 
in the hands of the trustees at the rate 
or rates applicable to the total income 
of the beneficiary if such course would 
result in a benefit to the Revenue. The 
crucial question is whether the Revenues 
has two modes of assessments available 
in respect of the amount actually receiv- 
ed by the beneficiary out of such income 
in the course of the same accounting 
year as a result of the exercise of dis~ 
cretion by the trustees. In other words, 
the question is whether it is open to the 
Revenue to assess such income in the 
hands of the trustees in a representative 
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‘apacity or to assess the portion of such 
ncome which is actually distributed to 
he beneficiaries during the course of the 
same accounting year directly in the 
iands of the beneficiaries by including 
t in the total income of each beneficiary, 


36. In order to answer this question, 
the underlying principle of sections 161 
ind 164 will have to be first appreciated, 
v Aggarwal Chamber of Commerce Ltd. 
7. Ganpatrai Hiralal, 33 ITR 245: (AIR 
[958 SC 269) the Supreme Court quoted 
with approval the following passage 
rom the speech of Viscount Cave in Wil- 
iams v. Singer, (1920) 7 Tax Cases 387 (411) 
as Tightly stating the underlying prin- 
tiple of section 41 of the 1922 Act (at 
9, 273):-—— 


“The fact is that, if the Income Tax 
Acts are examined, it will be found that 
the person charged with tax is neither 
the trustee nor the beneficiary as such, 
but the person in actual receipt and con- 
trol of the income which it is sought to 
reach. The object of the Acts is to 
secure for the State a proportion of the 
orofits chargeable and this end is attain- 
ad (speaking generally) by the simple 
and effective expedient oof taxing the 
profits where they are found.” 


It would thus appear that the underly~ 
Ing object both of Section 161 (1) and 
Section 164 is to tax the person in actual 
receipt and control of the income which 
s sought to be taxed, Under our income- 
tax law, the tax liability arises at the 
latest on the last day of the accounting 
year and it would be permissible, there- 
fore, to tax the beneficiary under a dis- 
sretionary trust, provided by the exer- 


se of discretion conferred upon them 
inder the trust-deed before the last day 
of the year of account in which such 
ncome was received, the trustees have 
ndicated that a part or the whole of the 
ncome was of the beneficial ownership 
xf one or more of the beneficiaries. The 
noney in question, so soon as the dis~ 
‘retion was exercised in favour of one 
or more beneficiaries, was receivable by 
chem in fulfilment of the disposition 
made by the instrument of trust itself 
and what was merely a right to be con- 
sidered as a potential recipient of bene- 
fit by the trustees (which right is more 
than a mere spes as observed in Gart- 
side v. Inland Revenue Commissioner, 
(1968 AC 553) became a vested right to 
receive the income or such part of it as 
was to be applied in favour of the bene- 
iciaries according to the exercise of dis- 


fact that Section 164 opens 
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cretion by the trustees. The money in 
question, as soon as the discretion was 
exercised, would be held in trust for the 
respective beneficiaries and they would 
be entitled to receive the same or to 
otherwise direct its disposal. In other 
words, before the year of account ended 
and the tax liability arose latest on the 
last day of the accounting year, the 
beneficiaries were the persons in whom 
a vested right to receive and control 
the income arose, If this be the true 
legal position even upon mere exercise 
of discretion—and it undoubtedly is—there 
is no reason why on principle the result- 
ing payment upon the exercise of dis- 
cretion could not be taxed optionally in 
the hands of the beneficiaries, for, they 
are the persons in actual receipt and 
control of the income. 


37. Let us then consider whether 
there is anything in the language of 
Section 164 which rules out such an 
option. In this connection, it requires to 
be noted, in the first place, that Sec- 
tions 160 and 161 on the one hand and 
Section 164, on the other, though they 
occur under two distinct headings in 
Chapter XV, are not totally independent 
or unconnected but they are a part of a 
single scheme, This is apparent from the 
with the 
words: “Where any income in respect of 
which the persons mentioned in clauses 
(iii) and (iv) of sub-section (1) of section 
160 are Hable as representative asses- 
sees”. The provisions of Section 160 (1) 
(ivy, which define the term “representa- 
tive assessee”’, and those of section 160 
(2) under which every representative 
assessee is deemed to be an assessee for 
the purposes of the Act are, therefore, 
inevitably projected -into section 164. 
Likewise, the provisions of section 161 
(1), first part, which subject every re- 
presentative assessee, as regards the in- 
come in respect of which he is a repre~ 
sentative assessee, to the same duties, 
responsibilities and liabilities as if the 
income were income received by or ac~- 
cruing to or in favour of him beneficially 
and which make him liable to assess- 
ment in his own name in respect of such 
income, are also inextricably engrafted 
upon section 164, for, a representative 
assessee is “liable” within the meaning 
of Section 164 to be taxed in respect of 
such income only by virtue of the pro- 
visions contained in Section 161 (1). Not 
only this, but section 161 (2), which 
prohibits the assessment of a represen~ 
tative assessee under any other provi- 
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sion of the Act in respect of any income 
assessable in his hands under Chapter 
XV, will also have to be read along with 
section 164. Even section 161 (1), second 
part, which provides for levy and reco- 
very of tax (subject to the other provi- 
sions contained in Chapter XV) from the 
representative assessee in like manner 
and to the same extent as it would be 
leviable upon and recoverable from the 
person whom he represents, has to be 
read with section 164 having regard to 
the words set out above in the bracket- 
ted portion. It would thus appear that 
the provisions of sections 160, 161 and 
164 will have to be read together and 
some portions of sections 160 and 161 
will have to be read into section 164 in 
order to make the said section work- 
able. Indeed, even apart from this com- 
pulsion of context, construction “ex vis- 
ceribus actus’ is a settled rule and, 
therefore, to ascertain the meaning of a 
clause in a statute, the Court must look 
at the whole statute, at what precedes 
and at what succeeds, and not merely at 
the clause under construction irrespective 
of the setting of the other relevant pro- 
visions in the scheme of the statute. 
Bearing this in mind, let us consider 
the question of option. 


38. As stated earlier, the Hability of 
a representative assessee to be taxed 
even under section 164 has to be spelt out 
of section 161 (1), first part, having re- 
gard to the opening words of section 164. 
All that section 164 independently pro- 
vides is the status in which and the rate 
at which tax is to be levied and recover- 
ed from the representative assessee in 
respect of the income received by him 
in cases covered by it. In other words, 
lSection 164, in substance and effect, 
supersedes S. 161 (1), second part, only 
and to that extent alone it is an excep- 
tion to S. 161 (1). Indeed, in cases where 
the income of a discretionary trust is 
received by a beneficiary and the re- 
venue opts to tax the trustees at the 
rate applicable to the total income of the 
beneficiary as provided in section 164, 
last part, the distinction between these 
two provisions loses all its significance 
for all practical purposes. Section 164, 
therefore, is no more than an enabling 
section similar to section 161 (1) and 
nothing more or less could be read 
therein, If, therefore, the option implicit 
in Section 161 (1) to tax either the re- 
presentative assessee or the beneficiary 
is to be spelt out of the fact that the 
said sub-section is merely an enabling 


‘tion 166 and, therefore, 
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provision, then, such option would alsa 
be available in those cases covered by 
Section 164 where income is distributed 
by the discretionary trustees amongst 
the beneficiaries during the year of its 
receipt. It cannot be overlooked in this 
connection that the question of option 
arises in relation to the same income 
and the choice is limited to taxing such 
income either in the- hands of the trus- 
tees or the beneficiaries. In cases cover- 
ed by section 161 (1),- option can be 
exercised on the strength of the trust 
deed itself since the income in such 
cases is specifically receivable by the 
trustees on behalf or for the benefit of a 
single beneficiary or, where there are 
more beneficiaries than one, the indivi- 
dual shares of the beneficiaries are deter- 
minate and known. So far as cases 
covered by section 164 are concerned, 
the exercise of option becomes possible 
only upon the discretionary trustees 
allocating amongst beneficiaries tha 
whole or part of the income in the ex- 
ercise of their discretion during the 
year of account, for, upon the happen- 
ing of such event, the income is received 
by the beneficiaries in fulfilment of the 
disposition made by the instrument of 
trust itself and such income becomes 
chargeable to tax in their hands in view 
of the provisions contained in sections 4 
and 5 of the Act. In my opinion, there- 
fore, the option which is implicit in sec- 
tion 161 (1) must also be read into sec- 
tion 164. There is nothing in the langu- 
age of section 164 which debars the 
revenue from taxing the beneficiaries in 
respect of income which, pursuant to the 
exercise of discretion by the trustees, 
the beneficiaries have received during 
the course of the year of account. This 
very implication finds expression in sec- 
even the said 
section would be attracted in such cases, 


39. It is said. however, that in enact- 
ing Chapter XV, the legislature has 
advisedly followed a special scheme and 
while enacting section 164, it has delibe- 
rately chosen its language which makes 
the said section a charging section inde- 
pendent of section 4 and that, therefore, 
in cases falling within section 164, tax 
can be levied and recovered from the 
representative assessee alone under the 
provisions of the said section. It is ems 
phasized in this connection: (1) that sec- 
tion 164 falls under the heading ‘Repre« 
sentative assessee—special cases” as dis- 
tinguished from section 161 which is 
under the heading “Representative asses- 
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see — general provisions”, (2) that the 
marginal note of section 164 speaks of 
“Charge of tax where share of benefi- 
claries is unknown” and (3) that in the 
body of section 164 it has been enacted 
that “tax shall be charged”, as distin- 


guished from “tax shall be levied upon 
and recovered from” in section 161. Re- 
lying upon these features, it is said that 
section 4, which is the charging section, 
having provided that income-tax shall 
be charged “in accordance with, and 
subject to, the provisions of this Act”, 
the charge in case of special class of 
representative assessee created by sec- 
tion 164 must prevail over the charge 
created by section 4 and that one must 
look only at section 164 to tax income 
In cases covered by it and assess such 
income only in the hands of the repre~ 
sentative assessee. The question Is whe- 
ther this view-point is justified, 


40. Now, so far as the question 
regarding distinct headings under which 
these two sections occur is concerned, I 
have already dealt with the matter ear- 
lier. Notwithstanding the manner in 
which they are enacted, both the sec- 
tions are not independent and unconnec~ 
ted but they are the parts of a single 
scheme, No undue importance can, there- 
fore, be given to this feature. 


41. As regards the use of the word 
“charge” in the marginal mote and body 
of section 164 in contradistinction to the 
use of the expression “levied upon and 
recovered from” in section 161, it is my 
view that this difference in the choice of 
language is of no significance. It appears 
to be well-settled by now that there is 
only one charging section in the Act and 
it is section 4 read with section 5, In 
Chatturam v. C.I.T, 15 ITR 302 ; (AIR 
1947 FC 32), the Federal Courf held that 
the liability to pay fax was founded on 
sections 3 and 4 of the Income-tax Act, 
1922 which were the charging sections, 
It quoted with approval the observations 
of Sargent LJ in Williams v, Henry Wil- 
liams Ltd. (not reported) wherein the 
learned Judge held that the liability 
was definitely and finally created by the 
charging section and. the subsequent 
provisions as to assessment and so on 
were machinery only for the purpose of 
quantifying the liability, In Kesoram 
Industries and Cotton Mills Lid. v, 
Commissioner -of Wealth-tex, 59 TTR 
767 : (ATR 1966 SC 1370), the effect of 
section 3 of the 1922 Act was considered. 
The said section was im terms similar to 
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section 4 of the present Act and it pro- 
vided that where any Central Act enacts 
that income-tax shall be charged for any 


year at any rate or rates, tax at that 
rate or those rates shall be charged for 


that year in accordance with, and sub= 
ject to the provisions of the said Act, 
It was observed that though the expres~ 
sion “charged” was used both in the 
case of the Central Act, Le, the Finance 
Act, and the Income-tax Act, it could 
not have been the intention of the legis- 
lature to charge the income to income- 
tax under two Acts. Necessarily, there- 
fore, the term “charged” was used in 
two different senses. The charging sec~ 
tion was only section 3 and the Finance 
Act only gave rate for quantifying the 
tax, In Motilal Ambaidas v. C. I T. (1977) 
108 ITR 136 (Guj) a Division Bench of this 
Court consisting of the Chief Justice and 
myself was concerned with the question 
Whether section 41 (1) which uses the 
expression “and accordingly chargeable 


to income-tax as the Income of that 
previous year” (underlining supplied) 
was a charging section. so that the rule 
of strict construction, which applies only 
to the charging or the taxing section and 
not to the machinery provisions or the 
provisions for procedure for collection 
of tax was attracted. The learned Chief 
Justice, speaking for the Division Bench, 
referred to the decision of the Supreme 
Court in Kesoram’s case (supra) and the 
other cases referred to in the said deci- 
tion and observed as under at page 150: 


“Thus, it is clear that according to 
several decisions by the highest Tribu- 
nals in the country, namely, the Federal 
Court, the Privy Council and the Sup- 
reme Court, sections 3 and 4 of the Act 
of 1922 were the charging sections.” 


Reference was then made to the decisions 
of the Supreme Court in Nalinikant 
Ambalal Mody v. Narayam Raw, 61 ITR 
428: (AIR 1967 SC 193) and C.L T. v. Ex- 
press Newspapers Ltd., 53 ITR 250: (AIR 
1965 SC 33) and it was pointed out that 
in those cases the Supreme Court em- 
phasized that even under section 3, 
which was a charging section, tax at the 
rate or rates mentioned in the Finance 
Act wastobe charged for that particular 
year in accordance with and subject to 
the provisions of the 1922 Act and that 
since the business In Express Newspapers 
Ltd.’s case and the profession in Nalini- 
kant’s case was not being carried on in 
the relevant previous year, there was no 
question of the computation of the tax 


184 Guj. [Prs. 41-44] 


being charged in accordance with or 
subject to the provisions of that Act. 
Proceeding further, it was observed at 
page 150 as under:— i 

a TT but neither in Nalinikant 
Ambalal Mody’s case (1966) 61 ITR 428: 
(AIR 1967 SC 193) nor in Express News- 
papers Ltd?s case (1964) 53 ITR 250: 
(AIR 1965 SC 33) has the Supreme Court 
said that the provisions of S. 10 were 
provisions of a charging section. Indeed 
by now the position has been well re- 
cognised that it is only S. 3 read with 
S. 4 of the Act of 1922 and section 4 
read with section 5 of the Act of 1961 
which are the charging sections im the 
relevant Acts. The rest of the sections 
In the respective Acts constitute the 
machinery for computation and levying 


of tax and the machinery for the assess- 
ment of tax but the charge of tax is 
under section 4 of the Act of 1961.” 
(underlining supplied). 
On the basis of this reasoning, It was 
held that section 41 (1) was not the 
charging section and, therefore, the prin- 
ciple of strict construction could not be 
invoked in construing the said section. 
It would thus appear to be well-settled 
on the authority of the highest Courts 
as also of this very Court that section 4 
read with section 5 is the only charging 
section in the Act and that the sections 
next following are merely machinery 
sections for computation and levy of 
tax. It may be that in some of those 
machinery sections the word “charge” 
in its grammatical variations is used. 
However, the use of such word cannot 
raise those machinery sections to the 
pedestal of charging or quasi-charging 
sections. The said word has different 
shades of meaning and when it is used 
In the machinery sections it has to be 
understood, in the context of our in- 
come-tax law, as conveying the meaning 
“levy and recovery”. The word ‘charge’ 
as used in those sections has not the 
same meaning as the word “charge” in 
section 4. In the light of this settled 
legal position, it is not possible to hold 
ithat section 164 is by itself the charging 
ection in cases covered by it and that, 
herefore, charge of tax can be levied 
fn cases covered by it thereunder only. 
section 164, the sald word can only 
construed as conveying the meaning 
“levied and recovered”. 

42, Apart from this, there is authori- 
Eative pronouncement holding section 41 
of the 1922 Act, which covered both the 
cases which are now separately covered 
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by sections 161 and 164, to be a machi- 
nery section and not a charging 
or a quasi-charging section (see Na- 
gappa’s case (AIR 1988 SC 888) (supra)). 
Similar observations are to be found in 
respect of section 40 (2) of the 1922 Act 
which is similar to section 161 read 
with section 160 (1) (i) of the new Act 
(See Aggarwal Chamber of Commerce’s 
case (AIR 1958 SC 269) (supra) and C.1LT, 
v. R, L. Aggarwal and Co. (56 ITR 20): 
(AIR 1965 SC 1526).). In the context of 
section 13 of the Bihar Agricultural In- 
come-tax Act, 1948 also, which is analo-w 
gous to section 161, it was observed in 
Ramswaroop Das’s case (AIR 1961 SC 1147) 
(supra) that it merely provides a ma~- 
chinery for recovery of tax and is not 
a charging section. All these observa-< . 
tions made in the context of sections 40 
and 41 of the 1922 Act must apply with 
equal force both to the provisions of 
sections 161 and 164. The view expressed 
therein that those sections were machi- 
nery sections and not charging or quasi- 
charging sections will operate directly to 
bar any view being taken that section 
164 is a charging section. Those obser- 
vations camnot be brushed aside on the 
ground of apparent change in the langu- 
age of section 164 which, as shown ear- 
lier, has in reality, mot brought about 
any difference in- substance. 


43. The foregoing discussion would 
show that having regard to the object 
underlying and the language of sec. 164, 
it is not possible to hold that the reve- 
nue is debarred from exercising option 
to tax either the representative assessees 
or the beneficiaries in respect of income 
which, pursuant to the exercise of dis- 
cretion by the trustees, the beneficiaries 
have received during the course of the 
year of account 


44, This view, which I am inclined ta 
take, is supported by judicial dicta. In 
Trustees of Chaturbhu] Raghavji Trust 
v. CLT. (1963) 50 ITR 693 the Bombay 
High Court has also taken similar view. 
In that case, the trustees were directed 
under a trust-deed to pay to the settlor’s 
wife Champavahoo, after his death, such 
amount out of the income of the trust 
as they might think proper for the use 
and benefit of herself and her children 


- till the youngest son attained the age of 


18. The Trustees went on paying to her 
annually certain amount in pursuance to 
this direction. For four years preceding 
the assessment year 1955-56 the 
amount was assessed in the hands of 
Champavahoo and was excluded from 
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the income of the trust in the hands of 
the trustees, but in assessment year 
1955-56, Champavahoo was assessed on 
the sum received by her and the trustees 
were also assessed on the entire income 
of the trust (including the sum which 
was disbursed to Champavahoo) at the 
maximum rate under the first proviso 
to Section 41 (1) of the Income-tax Act, 
1922. The trustees challenged their liabi- 
lity to be assessed in respect of the in- 
come disbursed to Champavahoo and the 
said challenge was upheld in the follow- 
ing words (at page 698):— 


“Under sub-section (2) of Section 41, 
it is permissible for the income-tax 
authorities to make direct assessment on 
the person on whose behalf income, pro- 
fits and gains from a trust are receiv- 
able. The assessment of Champavahoo, 
therefore, for the assessment year 1955- 
56 was a perfectly good and valid as~ 
sessment under Section 41 (2), Section 41 
having provided for two alternative me- 
thods, namely, either to tax the income 
in the hands of the trustees or directly 
in the hands of the person on whose be- 
half the income was receivable under 
the trust, and one of them having been 
availed of by the income-tax department 
in directly assessing Champavahoo in 
respect of the income, the other was no 
longer available to the department......... 
Section 41 was a special enabling pro- 
vision which permitted the assessment 
in the hands of the trustees but did not 
preclude the direct assessment in the 
hands of the beneficiaries............... x 
Section 41 (2), be it noted, is similar to 
Section 166 of the present Act and it 
would appear that the assessment in 
Champavahoo’s case was upheld on the 
basis of the express provisions of the 
said section. The revenue had contended 


in that case that the amount 
received by her was not cap- 
able of being directly assessed in 


the hands of Champavahoo under Sec- 
tion 41 (2), because the amount paid to 
her could not be said to have been 
“receivable” on her behalf within the 
meaning of the said -sub-section. This 
contention was negativedinthe following 
words (at page 699): 


"It is no doubt true that specific or 
definite sum out of the income or a spe- 
cific part of the income of the trust pro~- 
perty was not directed to be paid over 
to Champavahoo. But that, in our opi- 
nion, does not mean that she had no 
right to receive anything under the trust 
or that no part of the trust. income was 


L-T. Commgr., Gujarat v, Kamalini (FB) 


[Prs. 44-45] Guj. 185 


receivable on her behalf ............ It may 
at the most be argued that until tha 
quantum was decided upon by the trus- 
tees mo specific amount could be said to 
be payable to Champavahoo. But in the 
present case not only the quantum was 
determined but the payment was also 
made to Champavahoo. In our opinion, 
therefore, the assessment in the hands 
of Champavahoo was not invalid.” 

The point which arises for determination 
herein was directly raised in that case, 
Curiously enough, the Revenue raised 
the question which the assessee has 
raised herein and the question was re- 
solved against the Revenue, This decision 
of the Bombay High Court was deliver- 
ed after the bifurcation and it is not 
binding. However, it was approved and 
followed in Panma’s case (1969-74 ITR 
396) (Guj) (supra) and it, therefore, 
assumes a different complexion, though 
sitting in the Full Bench, we may not 


‘still Pe bound by it. 


45. In Arvind Narottam’s case (AIR 
1970 Guj 167) the Division Bench of this 
Court was not concemed , directly with 
the question of interpretation of Section 
164, as pointed out at page 496. How- 
ever, the Division Bench, while dealing 
with the said question, made the follow- 
ing observations which support the 
aforesaid view (at p. 170):— 


“But even here, when “such income”, 
that is income which falls within the 
main part of Section 164 or any part of 
“such income” is paid by the represen- 
tative assessee to the beneficiary, the 
beneficiary can always be assessed di- 
rectly in respect of such amount since 
such amount would, on. receipt by the 
beneficiary, form part of his total in- 
come and would be assessable in the. 
hands of the beneficlary. Here too, Sec- 
tion 166 operates to make it clear that 
the provision enacted in Section 164 for 
assessment of “such income” in the hands 
of the representative assessee as an as- 
sociation of persons shallmot prevent di- 
rect assessment of the beneficiary in 
respect of any part of “such income” 
received by him. The revenue has thus 
two modes of assessment available in 
respect of the amount actually received 
by the beneficiary out of “such income”, 
one is to assess it as part of “such income”, 
in the hands of the representative as- 
sessee in a representative capacity under 
Section 164and the other is to assess it 
directly in the hands of the beneficiary 
by including it in the total income of the 
beneficiary.” . ot 
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46. Similar observations are also to be 
found in Panna Sanjay Trust's case 
(1969-74 ITR 396) (Guj) where the ques- 
tion of construction of S. 164 directly 
arose. Since the observations are ver- 
batim, the same, need not be reprodue- 
ed. 


47. It would thus appear that the 
view which has prevailed in this High 
Court since 1968 and in the Bombay 
High Court since 1962 appears to be that 
fin the case of a discretionary trust, once 
the discretion is exercised by the trus- 
tees and the income or part thereof has 
been paid by them to the bemeficiaries, 
the beneficiaries can be validly taxed in 
respect of the amount received by them 
in view of the provisions contained in 
S. 166 read with Ss. 4 and 5. In other 
words, even in cases covered by S. 164, 
the revenue has two modes of assess- 
ment available in respect of the amount 
actually received by the beneficiaries, 
namely, either to tax such amount in 
the hands of the representative assessee 
under S. 164 or to assess it directly in 
the hands of the beneficiaries by includ- 
ing it in the total income of the benefi- 
claries. I am in entire agreement with 
this view and have mot the slightest 
hesitation in affirming the same. 


48, Even assuming, however, that 
another view is possible or preferable, 
the question which requires serious 
consideration is whether having regard 
to the fact that for such length of time 
the rights of the parties have been 
regulated in accordance with these deci- 
sions, we should readily overturn those 
decisions. It could be said without fear 
of contradiction that the revenue must 
have concluded many assessments fol- 
lowing these decisions by taxing the 
beneficiaries directly in respect of in- 
come received by them under discre- 
tionary trusts. If a contrary view is 
now taken, all those assessments would 
be rendered ultra vires with the result 
that the concerned assessees would be 
entitled to claim refund of the tax col- 
lected from them pursuant to such null 
and void assessments. Not only the re~ 
fund might have to be granted, but 
fresh assessments upon trustees in res~ 
pect of income taxed in the hands of 
the beneficiaries might also become 
time-barred. Why should we, under such 
circumstances, review the decisions in 
Arvind and Panna’s cases (AIR 1970 Guj 
167 and 1969-74 ITR 396 (Guj) and 
tread a new path? What are the com- 
pelling reasons to do so? It is not shown 
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that in this very Court or in any other 
High Court a contrary view has been 
taken. It is also not shown that those 
decisions in question were given per in- 
curiam. Even assuming that certain 
aspects of the question were not brought 
to the notice of the Court which decid- 
ed those cases, it would still be proper 
to decline to enter upon re-examination 
of the question since the decisions have 
been followed in other cases (see Md. 
Ayub Khan v. Commr. of Police, Madras, 
AIR 1965 SC 1623 and T. G. Mudaliar v. 
State of Tamil Nadu, AIR 1973 SC 974). 
In Commissioner of Income-tax v. Bal- 
krishna Malhotra, 81 ITR 759: (1971 
Tax LR 1514) the question before the 
Supreme Court was as to what was the 
true meaning of the word “assessment” 
in S. 34 (3) of the 1922 Act. Im that con- 
text, the Supreme Court observed as 
follows (at page 762) (of ITR): (at 
page 1515 of Tax LR): l 


"As long back as Sept. 24, 1953, the 
High Court of Madras in Vishwanathan 
Chettiar’s case (AIR 1954 Mad 928) came 
to the conclusion that the word assess- 
ment” in the proviso to S. 34 (3) means 
mot merely the computation of the in- 
come of the assessee but also the deter- 
mination of the tax payable by him. No 
other High Court has taken a contrary 
view. The revenue must have in all 
these years acted on the basis of that 
decision of the Madras High Court. 
Interpretation of a provision in a 
taxing statute rendered years back and 
accepted and acted upon by the depart- 
ment should not be easily departed 
from, It may be that another view of 
the law is possible but law is not a mera 
mental exercise. The Courts while re- 
considering decisions rendered a long 
time back particularly under taxing 
statutes cannot ignore the harm that is 
likely to happen by unsettling law that 
had been once settled. We may also 
note that the Act has been repealed by 
the Income-tax Act, 1961. The corres- 
ponding provisions of the 1961 Act are 
materially different from the provisions 
referred to earlier. Under these circum- 
stances we do not think that we would 
be justified in departing from the inter- 
pretation placed by the Madras High 
Court in Vishwanathan Chettiar’s case, 
though a different view of the law may 
be reasonably possible.” 


It is significamt to note that this was the 
approach adopted by the Supreme Court - 
in the context of the decision of a High 
Court which was under review before it. 
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The note of caution sounded and weighty 
reasons given by the Supreme Cqurt for 
not disturbing the judgment of the 
High Court which was delivered nearly 
18 years back must apply with still 
greater force when the Court which 
seeks to review an earlier deci- 
sion is the same Court or a Court of co- 
ordinate jurisdiction. It is true that in 
the case before the Supreme Court, the 
Madras view had held the field for 
nearly 18 years and that in the new Act 
the corresponding provision was mate- 
rially different. In the case before us, 
15 years have elapsed since this deci- 
sion in Chaturbhuj’s case (1963-50 ITR 
693) (Bom) was rendered by the Bombay 
High Court and a decade has passed since 
Arvind’s case (AIR 1970 Guj 167) was 
decided. The time which has elapsed 
since the decisions sought to be review- 
ed herein were delivered is thus shorter 
than that in the case before the 
Supreme Court. However, it cannot be 
gainsaid that even this shorter period is 
sufficient to attract the applicability of 
the principle of stare decisis. In Special 
Civil Applications Nos. 1005- and 1531 of 
1975 decided on April 14, 1971 by a 
Full Bench of this Court, Bhagwati, C. J. 
(as he then was), speaking for the Court, 
rejected the contention of the petitioners 
in that case to review a decision render- 
ed by the Bombay High Court about 15 
years earlier although it was felt that if 
the point had arisen for decision before 
this Court for the first time, it would 
have been most certainly inclined to 
accept the view canvassed by the peti- 
tioners. In Anandji & Co. Pvt. Ltd. v. 
State, 18 GLR 271: (AIR 1977 Guj 140) 
(FB) speaking for another Full Bench, I 
expressed the view that a practice which 
had been prevalent in this Court in the 
matter of taxing of costs for nearly a 
decade should be adhered to. It would 
thus appear that even a period of a decade 
or a decade and half has been considered 
sufficient to invoke the principle of stare 
decisis particularly when it appears that 
numerous cases have been decided fol- 
lowing the earlier decision. As in the 
ease before the Supreme Court, the pro- 
visions of S. 164 and their effect on the 
incidence of tax have not remained 
static. The provisions have undergone 


material change and it may well be that 
a beneficiary under a discretionary trust 
may now prefer, in certain cases, to 
have the income actually received by 


him from the discretionary trustee taxed 
in his hands. If all these various factors 
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are taken into account, in my opinion, 
there is no need to overturn the deci- 
sions in Chaturbhuj, Arvind and Panna’s 
cases. 


49. It is said, however, that the re- 
cent decision of the Supreme Court in 
Commissioner of Wealth-tax v. Trustees 
of Nizam’s Family Trust, 108 ITR 555 : 
(1977 Tax LR 998) clinches the issue and 
that notwithstanding the earlier deci- 


sions and principle of stare decisis,- 


there is now no scope to contend that 
the income which the beneficiary re- 
ceives in exercise of the discretion of 
the trustees under a discretionary trust 
can be charged to income-tax in his 
hands. In the said case, the Supreme 
Court was concerned with S. 21 of the 
Wealth-tax Act, 1957. It is true that the 
decisions givenunderS. 21 ofthe Wealth- 
tax Act must have their impact on 
the Interpretation of Ss. 161 and 164 of 
the Act, because the relevant provisions 
of both the statutes are almost identi- 
cal, Sub-secs. (1) and (4) of the Wealth- 
tax Act are analogous to Sec- 
tions 161 (1) and 164 of the Act 
respectively. One important distinc- 
tion, however, cannot be lost sight 
of. Under S. 21 (2) of the Wealth-tax 
Act, it is expressly enacted that “No~ 
thing contained in sub-s, (1) shall pre- 
vent either the direct assessment of the 
person on whose behalf the assets above 
referred to are held, or the recovery 
from such person of the tax payable in 
respect of such assets” (underlining 
supplied). In other words, the legislature 
has expressly reserved the option under 


S. 21 (2) only to cases covered by Sec- > 


tion 21 (1) which is analogous to Sec- 
tion 161 (1). As against. this, S. 166, 
which expressly reserves such right in 
favour of the Revenue, opens with the 
words, “Nothing in the foregoing sec- 
tions in this Chapter” (underlining sup- 
plied) and goes on to say “shall prevent 
either the direct assessment of the per- 
son on whose behalf or for whose bene- 
fit mcome therein referred to is receiv- 
able, or the recovery from such person 
of the tax payable in respect of such 
income.” It would thus appear that 
S. 166 covers a much wider field than 
that covered by S. 21 (2). Whereas the 
reservation of option under S. 21 (2) is 
only in relation to cases covered by 
S. 21 (1) of the Wealth-tax Act, the 
reservation of option under S. 166 is in 
respect of the cases covered by both 
Ss. 161 (1) and 166. That this is the 
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scope of S. 21 (2) of the Wealth-tax Act 
is indicated at page 594 (of ITR) : (at 
page 1010 of Tax LR) in Nizam’s case 
(supra) The relevant observation in 
Nizam’s case on which reliance is placed 
for canvassing the view that in cases 
covered by S. 164, income, even if it is 
distributed amongst the beneficiaries, 
cannot be taxed in their hands is as 
follows :— 


"So also where beneficiaries are more 
than one, and their shares are indeter- 
minate or unknown, the trustees would 
be assessable in respect of their total 
beneficial Interest in the trust proper- 
ties. Obviously, in such a case, it is not 
possible to make direct assessment on 
the beneficiaries In respect of their inte- 
rest in the trust properties, because their 
shares are indeterminate or unknown 
and that is why it is provided that the 
assessment may be made on the trustees 
as if the beneficiaries for whose benefit 
the trust properties are held were an 
individual The beneficial interest is 
treated as if it belonged to one indivi- 
dual beneficiary and assessment is made 
on the trustees in the same manner and 
to the same extent as it would be on 
such fictional beneficiary.” 


I am unable to appreciate how these 
observations throw any light on the 
precise question which arises for our 
determination in the present case, They 
might be advantageously pressed into 
service in cases covered by S. 164 
where the discretionary trustees have 
not, in the exercise of their discretion, 
distributed income amongst the benefi- 
ciaries before the year of account closes, 
However, when the question of option 
arises, in the context of cases where 
distribution has already been made be- 
fore the last day of the year of account, 
these observations provide no guideline. 
It is difficult to predicate whether even 
in the context of the Wealth-tax Act 
' the Supreme Court would have made 
similar observations had it been con~- 
cerned with a case where before tha 
relevant valuation date trust property 
had been distributed amongst the bene-~ 
ficiaries in exercise of their discretion 
by the trustees. Besides, a decision is 
only an authority for what is actually 
decided. What is of the essence in a 
decision Is its ratio and mot every ob- 
servation found therein mor what logi- 
cally follows from the various observa- 
tions made in it. It is not a profitable 
task to extract a sentence here and 


- 


Kamalini (FB) A.L R. 


there from a judgment and to build 
upon it (See State of Orissa v. Sudhan- 
su Sekhar, AIR 1968 SC 647). Even if, 
however, these observations in Nizam’s 
case were to be treated as concluding 
the question so far as S. 21 of the 
Wealth-tax Act is concerned and as 
holding that even In a case where pro- 
perty held under a discretionary trust 
is distributed in exercise of the trustees’ 
discretion, to one or more of the bene- 
ficiaries before the valuation date, such 
beneficiaries could not be charged with 
wealth-tax im respect of such property, 
the question will still require examina- 
tion whether, having regard to the dif- 
ference in the terminology of S. 21 (2) 
of the Wealth-tax Act and S. 166, which 
has been adverted to earlier, as also the 
long line of decisions under the Income- 
tax Law to which reference has been 
made earlier and which recognise an 
option, the decision in Nizam’s case 
would govern the issue under considera- 
tion herein. I am, however, not requir- 
ed to go into that delicate question inas« 
much as, in my opinion, even on a plain 
reading of the relevant observations in 
Nizam’s case, there is nothing in them 
which concludes the issue in the man-« 
ner contended. 


50. It has been also said that S. 166 
cannot be pressed into service in cases 
covered by S. 164, because, in the first 
place, on a true interpretation of S. 164, 
it is not open to the tax authorities to 
proceed against the beneficiaries in 
cases covered by it since it is the only 
charging section amd, secondly, it is an 
enabling section and it’ merely states 
expressly what is implicit in S. 161 (1) 
and since S, 164 is an exception to 
S. 161 (1), the provisions of S. 166 can- 
mot apply. As regards the first of these 
grounds, I have already expressed my 
view earlier. I am unable to read in 
S. 164 anything which prevents the tax 
authorities from proceeding against a 
beneficiary who has already received the 
Income or part thereof pursuant to tha 
exercise of discretion by the discre- 
tionary trustees in the course of the 
same accounting year. As for the second 
ground, I have stated earlier that Sec- 
tion 161 (1) and S. 164 are not two dis- 
tinct provisions which have no impact 
whatsoever on each other. In fact, both 
the sections have got to be read toge- 
ther to make a composite scheme and 
S. 164 read by itself and divorced from 
the context of Ss. 160 and 161 would it- 
self have no meaning. Section 164 covers 
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benefit of persons in whose favour the ` 


those cases which are not comprehended 
within S, 161(1), last part, and it is an 
exception only to that part. The scope 
of S. 164 does not extend beyond this, 


‘Bl. If was urged on behalf of the 
assessee that 5. 166 cannot apply be- 
cause in case of a discretionary trust, 
even if income is distributed, it could 
not still be said that such income had 
been “receivable” on behalf or for the 
benefit of the beneficiary in whose 
favour the discretion ls exercised. Now, 
in the first place, this contention stands 
answered by the decision of the Bombay 
High Court in Chaturbhuj’s case (1963-50 
{TR 693) where S. 40 (2) was applied in 
ease of a discretionary trust whose in- 
come or part thereof was made over to 
the beneficiary, An exactly similar argu- 
ment there advanced by the revenue 
was in terms rejected. Be it noted in 
this connection, as pointed out by the 
Supreme Court in Nizam’s case (108 
ITR 555) at page 595: (1977 Tax LR 998) 
that wherever there is a trust, 
it is obvious that there must be benef- 
ciaries under the trust, because the very 
concept of a trust connotes that though 
the legal title vests in the trustee, he 
does not own or hold the trust proper- 
ties for his personal benefit but he holds 
the same for the benefit of others, whe- 
ther individuals or purposes. It might 
be noted that in the context of sub- 
secs, (1) and (4) of S. 21 of the Wealth~ 
tax Act, the Supreme Court observed in 
Nizam’s case at p. 595 that it was the 
beneficial interest which was taxable in 
the hands of a trustee in a represen- 
tative capacity. It inevitably follows, 
therefore, that under S. 161 (1) and 
S. 164 also, what is taxed in the hands 
of a trustee in a representative capacity 
is the income which is receivable on be- 
half or for the benefit of the beneficia- 
ries. It may be that in cases covered by 
S. 164, the income is not specifically 
receivable on behalf or for the benefit 
of any one person, or the individual 
shares of the persons on whose behalf 
or for whose benefit such income is 
receivable are indeterminate or unknown 
and, therefore, beneficiaries may not be 
able to say until the discretion is exer- 
cised that any part of the income be- 
longs to them. This does not, however, 
mean that in the eye of law the trustees 
are the beneficial owners of income re- 
ceived by them in such cases. Though 
the legal title may vest in them, they 
still receive the income with an obliga- 
tion annexed to hold the same for the 
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discretionary trust is created amd who 
become entitled to receive such income 
or part thereof in fulfilment of the dis- 
position made by the settlor himself 
upon exercise of discretion by the trus- 
tees. It is mot as if the trustees give to 
beneficiaries in such cases the income or 
part thereof which they have received 
as beneficial owners. What the trustees 
really do is to exercise their discretion 
as authorised by the trust deed in the 
matter of allocation, if any, of such in~ 
come amongst the beneficiaries named 
by the settlor and upon the exercise of 
such discretion the beneficiaries reeeive 
the income by virtue of-the settlement 
made by the author of the trust him- 
self. Even a beneficiary under a discre- 
tionary trust has an interest in a cer- 
tain sense in the income received by the 
trustees; as pointed out in the speech of 
Lord Wilberforce in Gartside’s case 
(1968 AC 553) at pp. 617-8618, he has a 
right to be considered as a_ potential 
recipient of benefit by the trustees, he 
has a right to have his interest protect~ 
ed by a Court of equity, and he has a 
right to have the trustees exercise their 
discretion fairly, reasonably and proper- 
ly on objective consideration. It is true, 
as pointed out in the speeches of Lord 
Reid and Lord Wilberforce in the said 
case, that the objects of a discretionary 
trust do not have a right either indivi- 
dually or collectively to claim any part 
of the income received by the trustees 
and that their qualified interest, as 
indicated above, is not capable of being 
taxed by reference to its extent in the 
trust funds income. Such interest as 
they have lacks the necessary quality of 
definable extent which must exist be- 
fore it can be taxed. From this, how- 
ever, the converse does not necessarily 
follow, that is to say, it does mot mean 
that the income of a discretionary trust 
received by the trustees is for their 
personal benefit. The income of the 
trust fund is still received by them for 
the benefit of others though it is not 
specifically receivable on behalf or for 


the benefit of any one person, or the in- 


dividual shares of the persons on whose 
behalf or for whose benefit such income 
is receivable are indeterminate or un- 


known. In the definition of the word 
“representative assessee” (which term 
finds place both in Ss. 161 (1) and 164) 
this legal position finds specific recogni- 
tion because a person is said to be 
representative assessee jin respect of 


a mmaa 
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income which, as a trustee, he “receives 
or is entitled to receive on behalf or for 
the benefit of any person.” Even in 
S. 164 the discretionary beneficiaries are 
specifically referred to as “the benefi- 
.ciaries.” In my opinion, therefore, Sec- 
tion 166 would in terms be attracted in 
such cases covered by S. 164 where the 
beneficiaries have received the income 
or part thereof pursuant to the exercise 
of discretion by the discretionary trus- 
ees in the course of the same account- 
ing year. 


52. Reliance has been placed on the 
decision of the Bombay High Court in 
C. I. T. v.. Ratanbai Mathuradas, (1968) 
67 ITR 504 to canvass the view that the 
word “receivable” occurring in S. 164 
must be interpreted to mean receivable 
under the deed of trust and that it is 
the instrument of trust that one has to 
look at, be it a testamentary document 
or a deed of settlement inter vivos, and 
not the actual exercise of discretion by 
‘the trustees in course of the year. I do 
not think it is necessary to consider in 
this case whether this is the correct 
interpretation of the concerned word or 
whether these observations have to be 
read in the context of and confined to 
the facts of the said case. I am proceed- 
ing in the present case om the footing 
that regard being had to the terms of 
the trust deed, the assessee was merely 
a discretionary beneficiary. All that I am 
holding is that even being such a discre- 
tionary beneficiary, pursuant to the 
exercise of discretion in her. favour and 
upon her receiving her share of the in- 
come in the course of the year of ac- 
count in which it was received by the 
trustees, the part of the income received 
by her is includible in her total income 
and liable to be taxed in her hands 
under S. 4 read with S. 5 having regard 
to the option implicit in S. 164 and ex- 
pressly recognised by S, 166. In taking 
this view, the decision in Ratanbai’s 
case (supra), in so far as it interprets 
the word “receivable” in the manner 
that it has done, does not come in the 
way. 


53. The only aspect of the case 
which troubled me to some extent was 
the contention of the assessee that under 
S. 4 read with S. 5, what is chargeable 
to tax is the first receipt after the ac- 
crual of the income and that, therefore, 
fn the case of a discretionary trust, once 
income accrues to and is received by 
the trustee, he alone can be assessed in 
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respect thereof under S, 164, for, any 
payment subsequently made to a benefi~ 
ciary out of such income, in conses 
quence of the exercise of discretion by 
the trustee, is nothing other than the 
further remittance or transmission of 
the income and such subsequent dealing 
with the income does not result in the 
frst receipt of income within the mean- 
ing of S5, 5 which could be brought to 
tax in the hands of the beneficiary under 
S. 4. The assessee sought support in this 
behalf from the decision of the Bombay 
High Court in B. M. Kamdar, In re 14 
ITR 10: (AIR 1945 Bom 442) and the 
decision of the Supreme Court in Keshav 
Mills Ltd. v. Commissioner of Income- 
tax, 23 ITR 230: (AIR 1953 SC 187), The 
Revenue attempted to meet this situa- 
tion by urging that so soon as the discre- 
tion was exercised by the trustee, tha 
beneficiary became entitled to the pay- 
ment by virtue of the provision made in 
the instrument of trust itself and that, 
therefore, the resulting payment was the 
first receipt after the accrual of Income 
and monies so received could be validly 
taxed in the hands of the assessee. In 
support of this submission, reliance was 
placed by the Revenue on the decision 
of the House of Lords in Drummond v. 
Colins, (1915) § Tax Cas 525 which was 
followed and applied in Tollemache v. 
Commissioners of Inland Revenue, (1928) 
11 Tax Cas 277, Lindus & Hortin v. 
Commissioner of Inland Revenue, (1933) 
17 Tax Cas 442 and Johnstone v., Cham= 
berlain (1933) 17 Tax Cas 706, 


54. Now, I do not think it is neces 
sary to examine whether the decisions 
upon which the Revenue relies are rele- 
vant and whether they support the prin- 
ciple for which the Revenue contends in 
view of the pronouncement in C. L T, 
v. Vazir Sultan and Sons, 36 ITR 1753 
(AIR 1959 SC 814) and C.I.T, v. A, Gaja- 
pathy Naidu, 53 ITR 114: (AIR 1964 SC 
1653) in which the Supreme Court has 
pointed out that the provisions of the 
Indian Income-tax Act are required to 
be construed on their own terms with~ 
out drawing any analogy from English 
statutes whose terms may superficially 
appear to be similar but on a deeper 
scrutiny may reveal differences not only 
in the wording but also in the meaning 
a particular expression has acquired in 
the context of the development of law 
in that country. Little help can, there- 
fore, be gained by attempting to con= 
strue the Indian Income-tax Act in the 
light of decisions bearing upon the 
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meaning of the income-tax legislation in 
England. I would rest my decision on 
this point independently of those deci~ 
sions, 
55. Under section 5, subject to the 
provisions of the Act, the total income 


of any previous year of a person who is a 
resident includes all income from what- 
ever source derived which (a) is received 
or is deemed to be received in India in 
such year by or on behalf of such 
person or (b) accrues or arises or is 
deemed to accrue or arise to him in India 
during such year or (c) accrues or arises 
to him outside India during such year. 
Now, it cannot be disputed that so far 
as cases covered by (a) above are con- 
cerned, it is the first receipt after ac- 
crual that is determinative forthe purpose 
of taxation and that the same sum of 
money cannot be received by the person 
entitled to it qua income twice over. This 
concept is evolved so that it could be in- 
ter alia determined whether the in- 
come was received during the previous 
year and whether it is the same income 
which, on its receipt on the first occa- 
sion, was taxed or was mot liable to be 
taxed, which has been remitted or trans- 
mitted by the person entitled to it so 
that it is not treated as fresh income 
liable to be taxed in his hands again, 
Ordinarily, therefore, when S. 5 (1) (a) 
speaks of income “received”, it is the 
first occasion when the recipient gets 
the money under his own control which 
is intended to be comprehended. This 
is made clear by the following observa-~ 
tions in Keshav Mill’s case (supra) 
(23 ITR 230 at page 241): (AIR 1953 SC 
187 at p. 191) in the context of S. 4 (1) 
(a) of the 1922 Act which was in pari 
materia with S. 5 (1) (a) of the present 
Act: 


“It is true that the words used in 
section 4 (1) (a) relate to the first 
receipt after the accrual of the income. 
Once it is received by the party entitled 
to it in respect of any subsequent deal- 
ing with the said amount it cannot be 
said to be ‘received’ as Income on that 
OCCASION. ........005 ere The ‘receipt’? of in- 
come refers to the first occasion when 
the recipient gets the money under his 
own control Once am amount it received 
as income, any remittance or transmis- 


sion of the amount to another place does. 


mot result in ‘receipt’ within the mean- 
ing of this clause, at the other place...... 
If, therefore, the income, profits or gains 
have been once received by the assessee 
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even though outside British India they 
do not become chargeable by reason of 
the moneys having been brought in Bri- 
tish India, because what is chargeable 
is the ‘first receipt of the moneys and 


not a subsequent dealing by the assessee. 


with the said amount, In that event they 
are brought by the assessee as his own 
moneys which he has already received 
and had control over and they cease to 
enjoy the character of income, profits or 
gains.” 

Two things “cannot, however, be over- 
looked in the context of this principle 
culled out on the true interpretation of 
section -5 (1) (a). First, this principle has 
relevance in cases where section 5 (1) (a) 
applies and, secondly, section 5 is made 
expressly subject to the other provisions 
of the Act and, therefore, if there is any 
other provisions as to assessment, that 
is to say, levy and recovery of tax, 
which has some bearing on this aspect 
of the matter, such provision will have 
to be given effect to. Bearing in mind 
this legal position, let us examine the 
validity of the rival contentions øn this 
point. 


56. Now, on the view which I have 
taken, section 164 is no more than an 
enabling section similar to section 161 
(1). There is an option implicit in it, 
similar to the option implicit in section 
161 (1), to tax either the representative 
assessee or the beneficiary in those cases 
where the income received by the discre- 
tionary trustees is distributed amongst 
the beneficiaries during the year of its 
receipt. This very implication finds its 
expression in section 166 which, accord- 
ing to me, applies also in cases covered 
by section 164. These various provisions 
creating a special liability to assessment, 
that is to say, levy and recovery of tax, 
will have to be treated as overriding 
the principle of first receipt found in 
provisions of section 5 (1) (a). To put 
it differently, section 5 (1) (a) will have 
to be read subject to these provisions 
and the principle_that it is the first 
receipt after the accrual of the income 
which must determine the Hability to 
tax will have to treated as being of no 
relevance in cases where those provisions 
are attracted. Be it moted in this connec- 
tion that it is the same income in res- 
pect of which tax has to be levied and 
recovered and that the choice is to the 
extent only whether to tax such income 
in the hands elther of the trustees or 
the beneficiaries. There is, in other 
words, no question of double taxation of 
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the same income in this concept of 
option. It is the same income which is 
subjected to tax, albeit only once, in 
different hands optionally. In the hands 
of the beneficiary, it is subjected ‘to tax 
upon its receipt, under section 166 read 
with section 4 and section 6. In the 
-hands of the representative assessee it is 
taxed by fictionally treating it as if it 
was received by or accruing to or 
in favour of him beneficially. The 
points of time of receipt might differ, 
But since a special provision is made to 
tax the trustee in respect of the same 
income, and his lability to be taxed is 
made, broadly speaking co-extensive with 
that of the beneficiary at least in cases 
where income is actually received by 
the beneficiary and the Revenue exer~ 
cises option under the last part of section 
164, the different points of receipt lose 
all significance. Once this legal position 
is appreciated, it would become clear 
that the concept of first receipt embodied 
in section 5 (1) (a) will have no bearing 
in the context of levy and recovery of 
tax under section 164. In my opinion, 
therefore, the objection based on the 
ground of section 5 (1) (a) has no merit, 

57. Considerable debate had taken 
place at the hearing on an alternative 
way of answering the objection based 
on section 5 (1) (a). The argument was 
that any amount received by a benefi- 
ciary pursuant to the exercise of discre- 
tion by a discretionary ~ trustee is paid 
to him not merely as a voluntary dis- 
bursement made by the trustee but by 
virtue of the benefit conferred by the 
instrument of trust itself. What was 
merely a right to be considered by the 
trustee as a potential recipient of bene- 
fit became vested right to receive the 
income which was applied in favour 
of the beneficiary in pursuance of the 
exercise of discretion. Under such cir- 
cumstances, by applying the doctrine of 
relation back,-it could be said that the 
trustee, when he collected the income, 
did so on behalf or for the benefit of the 
beneficiary in whom a vested right to 
receive such income had accrued before 
the last day of the accounting year. In 
such a case proceeded the argument the 
receipt on the first occasion itself would 


. be for and on behalf of the concerned 


beneficiary and there would be no ques- 
tion of tax being not levied on the in- 
come on the occasion of its first receipt 
within the meaning of sectlon 5 (1) (a). 
For the purposes of applying the doc- 
trine of relation back, reliance was 
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placed upon the decision of the Bombay 
High Court in C.I.T, v. Aryodaya Ginning 
& Manufacturing Co. Ltd. 31 ITR 1453 
(AIR 1957 Bom 26) and the decision of 
the Supreme Court in C.I.T. v, Mysore 
Electrical Industries Ltd. 80 ITR 566 s 
(1971 Tax LR 747). On the other hand, 
it was argued with considerable vehe- 
mence that the doctrine of relation back 
does not fit in with the scheme of the 
Income~tax Act and that if this doctrine 
was introduced in the context of tha 
income liable to be taxed umder sectfon 
164, uncertainties and anomalies would 
be introduced. Strong reliance was placed 
in support of this argument on the deci- 
sion of the Supreme Court in T., S. Sri- 
nivasan v. C.LT. 60 ITR 36: (AIR 1968 
SC 984), F i 


58-A. Though I am prima facie of tha 
view that even this alternative argument 
has merit and that by the application of 
the doctrine of relation back the diffi- 
culty, if any, envisaged on account of 
the principle of first receipt which is 
found embedded in the provisions of 
section 5 (1) (a) can be overcome, I do 
mot propose to finally decide that ques- 
tion in this case. I am not satisfied, ten- 
tatively speaking, that any difficulty or 
anomaly would arise by the application 
of the said doctrine in the context of. 
section 164. I might only indicate, how- 
ever, that if the doctrine of relation 
back is applied om the basis aforesaid, 
it might well be that the lability to 
assessment might be regulated by the 
provisions of section 161 (1) rather than 
section 164, for, in that event, the in- 
come could be said to have been receiv- 
ed by the trustee on behalf or for the 
benefit of the beneficiary. As earlier 
stated, however, I do not wish to finally. 
decide this point in the present case. 


58. The foregoing discussion would 
show that I concur in the observations 
made in Arvind’s case (AIR 1957 Bom 
26) (supra) and Panna Sanjay’s case 
(1969) 74 ITR 396 (Guj) (supra) and hold 
that the Revenue has an option to tax 
in the hands of the beneficiary under a 
discretionary trust the amount actually 
received by him from the trustees in 
the course of the previous year in exer- 
cise of their discretion. In this view of 
the matter, I am unable to subscribe to 
the view that the observations in the 
said two cases do not lay down the 
correct law and that the income actually 
received by a beneficiary under the dis- 
cretionary trust in the course of 
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previous year is only assessable in the 
hands of the representative assessee. I, 
therefore, answer the question referred 
to us in the affirmative, that is to say, 
in favour of the Revenue and against the 
assessee, Tre assessee will pay the costs 
of the reference to the Revenue, 


ORDER OF THE COURT 


59. In view of the. majority opinion. 
the question referred to us is answered 
In the negative, that is, in favour of the 
assessee- and against the revenue. The 
Commissioner will pay the costs of the 
reference to the assessee. 


Answered in negative, 


$ 
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Patel Manilal Chhaganlal, Appellant v. 
The Municipal eee Surat and others. 
Respondents. 

_ Second Appeal No. 
D/- 10-:10-1977.°* 

(A) Evidence Act (1 of 1872), S. 90 — 

Applicability. 


Section 90 of the Act cannot be pee 
in service for introducing the certitied copies 
in evidence as the statutory presumption 
arising under Section 90 can be availed of 
only if the original documents are produced 
ón record. The words “any document” and 


595 of 1971, 


“is produced” used in Section 90 indicate: 


that reference is to the original document 
and not to the certified copy of that docu- 
ment. AIR 1956 SC 305, (1969) 3 SCC 367 
Foll. (Para 10) 


Anno: AIR Manual (Srd Eda), Evi. Act, 
§. 90, N. 6, 8. 


(B) Evidence Act (1872), S. 89 — Appli- 
cability — Notice of production ~ Whether 
necessary. 

Once the plaintiff excuses himself from the 
production of the original documents on the 
plea that they are not traced or are lost, the 
question of giving notice for production does 
not arise. If the plaintiff states before the 
court that the original title deeds are lost 
and he is not in a position to produce the 
same, it would be futile to insist on a notice 


ONE RTE EAR E 
“Only portions approved for reporting by 
High Court are reported ‘here. 


**Against decision of C. C. Morakhia, Extra 
Asst. J., Surat in C. A. No. 202 of 1969, 
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of production to bring into play Section 89 
of the-Act. AIR 1971 Raj 303 Distinguished. 
(Para 11) 

Anno: AIR Manual (Srd Edn.), Evidence 


Act, S. 89, N. 1. 


(C) Evidence Act (1 of 1872), Ss. 65 and 
66 — Registration Act (1908), S. 57 5) — 
Secondary evidence -—— Admissibility. | 

Once it is established that the original 
title deeds are lost or destroyed or are being 
deliberately withheld by the party against 
whom they are sought to be used, secondary 
evidence in respect of those title deeds can 
be tendered and if the secondary evidence 
happens to be certified copies of registered 
documents entered in Book No. 1, the com 
tents thereof can be read in evidence by 
virtue of sub-sec. (5) of Sec. 57 of the Regis- 
tration Act. AIR 1956 Bom 555 Foll. 


(Para 13) 
Anno: AIR Manual (8rd Fdn.), Evi. Act, 
S. 65, N. 11; S. 66, N. 1; Registration Act, 
S. 57, N. 1. 
Cases Referred: Chronological Paras 
AIR 1971 Raj 308 il 
(1968) 3 SCC 867 10 
ATR 1956 Bom 555 14 
AIR 1956 SC 805 : 1956 SCR I 10 
AIR 1986 PC 15 14 


AIR 1985 PC 182 :.62 Ind App 180 10 


S. V. Raju for S. B. Vakil, for Appellant; 
I. C. Bhatt, for Respondents. 
JUDGMENT :— 1. to 8. XXXIXXXXKX 


10. The respondents relied on certitied 
copies of four title deeds in respect of the 
suit property bearing house No. 74. Three 
of these four documents were produced with 
the list Ex. 83. The first is a certitied copy 
of a mortgage deed executed on Ist April, 
1902 by Laxmidas—predecessor-in-title of the | 
plaintiff and Hiralal who was the owner ot 
the adjacent house No. 75 at the relevant 
point of time. The second is the rent note 
executed by Chhaganlal Laxmidas and Hira- 
lal in favour of the mortgagee on 2nd 
August, 1905. The third document is a certi- 
fied copy’ of a mortgage deed executed by 
Chhaganlal Laxmidas, the father of the 
plaintiff, and one Hirabhai Narottam on 2nd 
April, 1907. The fourth is the sale-deed 
executed by Makanbhai in favour of his wife 
Diwaliben on 28rd June, 1932 produced 
with list Ex. 89. The original documents are 
not forthcoming on the plea that they are 
lost. The defendants, therefore, sought to 
introduce certified copies of these four re- 
gistered documents in evidence but the plain- 


` tiff ‘successfully thwarted their attempt in 


the trial court. The trial court came to the 


' conclusion that ‘Section 90 of the Evidence}: ° 


~ the aforesaid 
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Act cannot be pressed in service for. intro- 
ducing these certified copies in evidence as 
the statutory presumption arising under Sec 
tion 90 can be availed of only if the origi- 
nal documents are produced on record. This 
view of the learned trial Judge seems to be 
correct on a plain reading of Sec. 90, which 
provides that where any document, purport- 
ing or proved to be 80 years old, is produced 
from any custody which the court in the 
particular case considers proper, the . court 


may presume that the signature and every. 


other part of such document, which purports 
to be in the handwriting of any particular 
person, is in that person’s handwriting, and, 
in the case of a document executed or at- 
tested, that it was duly executed and at- 
tested by the person by whom it purports to 
be executed and attested. The words “any 
document” and “is produced” used in Sec 
tion 90 indicate that reference is to the ori- 
ginal document and not to the certified copy 
of that document. The Supreme Court in 
Harihar Prasad Singh v. Must. of Munshi 
Nath Prasad, 1956 SCR 1: (AIR 1956 SC 
805) held that there could be no . presump- 
tion of genuineness in favour of certified 
copies of documents under Section 90 of the 
. Evidence Act. This view was reiterated by 
the Supreme Court in Tilak Chand Kureel v. 
Bhim Raj, (1969) 3 SCC 367, in the follow- 
ing words: 


“It was said that the presumption under 
Section 90 of the Evidence Act was not ap- 
plicable as copies were produced and not 
the original documents. In our opinion this 
argument is well founded. In Basant v. Brij- 
lal, 62 Ind App 180 : (AIR 1935 PC 182) 
it was held by the Privy Council that the 
presumption enacted in Section 90 of the 
Evidence Act can be applied only with re- 
gard to original documents and not copies 
thereof. The same view was taken by this 
court in Harihar Prasad Singh v. Must. of 
Munshi Nath Prasad (supra).” 


Therefore, the view that the certified copies 
of the four documents in respect of the suit 
property cannot be admissible in evidence 
under Section 90 of the Evidence Act, can- 
not be assailed. 


li. The learned first appellate jodie 
has, however, come to the conclusion that 
certified copies of old title 
deeds would be admissible in evidence as 
secondary evidence as the original title 
deeds were lost. This view of the learned 
first appellate Judge was seriously challenged 
before me by Mr. Raju, the learned advocate 
for the appellant-plaintiff.:In order to de- 
cide whether the view taken by the learned 
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first appellate Judge is correct, it is necessary 
to refer to the relevent provisions of the 
Evidence Act as well. as the Registration 
Act. Section 61 of the Evidence Act lays 
down that the contents of documents- may 
be. proved either by primary or by secondary 
evidence; primary evidence means the docu- 
ment itself whereas secondary evidence 
means and includes certified copies given 
under the provisions mentioned in the Act 
or copies made from or compared with the 
original. Section 64 states that the docu- 
ments must be proved by primary evidence 
except in cases mentioned in the next fol- 
lowing sections. The conjoint reading - of 
Sections 61 and 64 is that the con- 
tents of a document must be proved by the 
production of the original document except 
in cases mentioned in the sections imme- 
diately following. According to Section 65, 
secondary evidence may be given of the 
existence, condition or contents of a docu- 
ment, if (a) the original is shown or appears 
to be in the possession or power of person 
against whom the document is sought to be 
proved, or (b) the original has been destroy- 
ed or lost, or (c) when the party offering 
evidence of its contents cannot, for any other 
reason not arising from his own default or 
neglect, produce it in reasonable time, or 
(d) the original is the document of which a 
certified copy is permitted by this Act, or 
(e) -by any other law in force in India to be 
given in evidence. Section 66, however, en- 
joins upon the party seeking to tender secon- 
dary evidence to serve the party in whose 
possession the original document is or ap- 
pears to be, with a notice before tendering 
the secondary evidence. However, in cases 
where the adverse party is expected to know 
from the facts of the case that the document 
is required to be produced and fails to pro- 
duce the same or in cases which the court 
considers appropriate, the non-service ot 
notice shall not preclude the party from 
leading secondary evidence. So also when 
the loss of the document is admitted by the 
adverse party or his agent, there would be 
no need to serve a notice before tendering 
secondary evidence. Now in the present 
case, the case of the plaintiff is that he has 
not produced the original title deeds- in res- 
pect of his property because they are not 
traced and are lost. In the circumstances, 
there can be no room for doubt  that-.the 
respondents were entitled in law to lead 
secon evidence regarding the contents 
of the old title deeds in respect of the dis- 
puted property. Section 89, therefore, pro- 
vides that the court shell presume that 


every document, called for and not produced 
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after notice to produce, was attested, stamped 
and executed in the manner required by law. 
The contention of Mr. Raju, however, was 
that Section 89 would have no application 
because in the instant case admittedly the 
defendants had not served the plaintiff with 
a notice for production of the original title 
deeds in respect of house No. 74. In support 
of his contention he invited my at- 
tention to the case of Smt. Mira Bai v. 
Jai Singh ATR 1971 Raj 308. In that case it 
was held that the language of Section 89 
clearly indicates that its operation is restricted 
to cases where a notice to produce a docu- 
ment has been given to the opposite party. 
Referring to the facts of that case, Lodha, J. 
observed that “admittedly the defendants 
were not given notice to produce the docu- 
ment and, therefore, Section 89 cannot come 
to the plaintifPs aid.” In my opinion, this 
decision has no application to the facts of 
the present case. In the instant case, once 
the plaintiff excuses himself from the pro- 
duction of the original documents on the plea 
that they are not traced or are lost, the ques- 
tion of giving notice for production does not 
arise. If the plaintiff states before the court, 
as in the present case, that the original title 
deeds are lost and he is not in a position to 
produce the same. it would be futile to insist 
on a notice of production to bring into play 
Section 89 of the Evidence Act. I, there- 
ore, do not see any substance in the objec- 
tion raised before me by Mr. Raju, the learn- 
ed advocate for the appellant-plaintiff, as 
regards the ence! of Section 89 of the 
Evidence Act. 


12. Reference may now be made to a few 
relevant provisions of the Registration Act, 
which bear on the question of admissibility 
of the aforesaid certified copies ot the rele- 
vant title deeds. Section 17 of the Act pro- 
vides that noOn-testamentary instruments 
which purport or operate to create, declare, 
assign, limit, or extinguish, whether 
sent or in future, any right, title or interest, 


whether vested or contingent, of the value > 


of one hundred rupees and upwards, to 
or in immoveable property, shall be compul- 
sorily registrable. Mortgage deeds and leases 
of immoveable property from year to year 
or for any term exceeding one year or re- 
serving a yearly rent would require registra- 
tion by virtue of Section 17 of the said Act. 
Section 18 lays down that instruments (other 
than instruments of gift and wills) which 
purport or operate to create, declare, as- 


Manilal Chhaganlal v. Surat Municipality (Ahmadi J.) 


in pre > 


[Prs. 11-13] Gaj. 195 


than one hundred rupees, to or in immove- 
able property, may be registered. Therefore, 
according to this provision, if the value of 
the immoveable property in respect ot which 
the instrument is executed, is less than one 
hundred rupees, registration of the docu- 
ment is optional. Section 21 next provides 
that no non-testamentary document relating 
to jmmoveable property shall be accepted 
for registration unless it contains a descrip- 
tion of such property sufficient to identity 
the same. Reference may now be made to 
sub-sec. (1) of Sec. 51 which indicates the re- 
gister of books to be kept in the several ot- 
fices of registering officers and book No, 1 
— register of non-testamentary documents re- 
lating to immoveable property, is one of 
them. According to sub-sec. (2) of Sec. 51, 
in book No. 1 shall be entered or filed all 
documents or memoranda registered under 
Sections 17, 18 and 89 which relate to im- 
moveable property and are not wills. Then 
comes the last relevant provision contained 
in Sec. 57, sub-section (1) whereof provides 
that subject to the previous payment of the 
fees payable in that behalf, copies of entries 
in book No. 1 shall be given to all persons 
applying for the same. Sub-sec. (5) of Sec. 57 
next provides that all copies given under this 
section shall be signed and sealed by the re- 
gistering officer, and shall be admissible tor 
the purpose of proving the contents of the 
original documents. It becomes immediately 
clear on a plain reading of this group of sec- 
tions that a certified copy of an entry of a 
document made in book No. 1 maintained 
under the provisions of the Registration Act, 
shall be admissible in evidence tor the pur- 
pose of proving the contents of the original - 
document. It is indeed true that the party 
relying on the certified copy would be en- 
titled to tender it in evidence only if the ad- 
versary party refuses to produce the original 
document after having been called upon to 
do so. 


13. The above discussion establishes that 
the respondents were obliged to produce 
the certified copies of the title deeds in res- 
pect of the property owned by the plaintiff 
because the latter refused to produce the 
original documents on the plea that they 
were lost. There can be no doubt that the 
original documents would bs in possession 
of the plaintiff unless they are lost or des- 
troyed. Therefore, in any view of the matter, 
on the failure of the plaintiff to produce the 
original title deeds, the defendants were en- 
titled to lead secondary evidence under the 
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stamped and executed in the manner re- 
quired by law. Section 57 (5) of the Registra- 
tion Act next provides that all copies of 
documents given under sub-sec. (1) shall be 
admissible for the purpose of proving the 
contents of the original document. A com- 
bined reading of these provisions leaves no 
doubt in my mind that once it is established 
that the original title deeds are lost or des- 
troyed or are being deliberately withheld by 
the party against whom they are sought to 
be used, secondary evidence in respect of 
those title deeds can be tendered and if the 
secondary evidence happens to be certified 
copies of registered documents entered in 
book No. 1, the contents thereof can be read 
in evidence by virtue of sub-sec. (5) of 
Sec. 57 of the Registration Act. I am, 
therefore, of the opinion that the learned 
first appellate Judge was right in taking the 
view that the certified copies of the atore- 
said old title deeds in respect of the plain- 
tiffs house No. 74 were admissible in evi- 
dence and the learned trial Judge had com- 
mitted an error in refusing to admit them in 
evidence. 

14. In Vishwanath Vithoba v. Genu Kisan 
AIR 1956 Bom 555, a similar ques- 
tion arose for consideration. In that case, 
the plaintiff had produced certified copies of 
three sale deeds at Exs. 75, 76 and 77. It 
was urged that these copies of the sale deeds 
were not admissible in evidence. The plain- 
tiff had deposed that the original sale deeds 
were not in his possession and were with the 
first defendant. No notice for the production 
of the original sale deeds was given by the 
plaintiff to the first defendant. It was, there- 
_ fore, urged that the certified copies could 
not be admitted in evidence as no notice for 
production of the originals was received by 
the first defendant as required by cl. (a) of 
Sec. 65, Evidence Act. The proviso to Sec- 
tion 66, however, was resorted to to dispense 
with such notice because as observed by the 
Privy Council in Surendra Krishna v. Mirza 
Mahamed Syed Ali AIR 1936 PC 15, the 
only purpose of a notice under Sections 65 
and 66, Evidence Act is to give the party an 
‘opportunity of producing the original docu- 
ment to secure, if he pleases, the best evi 
dence of its contents. In the background of 
these facts it was observed that secondary 
evidence is admissible when the party offer- 
ing evidence of its contents cannot, for any rea- 
son, not arising from his own default or neg- 
lect, produce the original document in rea- 
sonable time and under Section 66 the 
court has absolute power, when it thinks fit, 
to dispense with the notice. This decision of 


the Division Bench of the Bombay High 


Bharat v. Ahmedabad Municipality 


Court, which is binding on me, clearly sup- 
ports the view that I have taken on an 
analysis of the relevant provisions of the 
Evidence Act and the Registration Act. For 
these reasons I think that the contention of 
Mr. Raju that the certified copies of the old 
title deeds in respect of the suit property, 
i, e. hOuse no. 74, could not be admitted in 


-evidence, is not well founded. 


XX XX 


XX xx 
Appeal dismissed. 


Pe 
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Bharat Premjibhai, Appellant v. Muni- 
cipal Corporation, Ahmedabad and an~ 
other, Respondents. 


First Appeal No. 820 of 1974, 
10-4-1978.** 


(A) M. V. Act (4 of 1939), S. 110-B— 
Compensation — True estimate of —e 
Features to be borne in mind, 


. Where the appellant, who was at the 
material time aged about 15, had not 
only suffered an injury of a permanent 
nature considerably disabling him from 
carrying out his chosen avocation in 
life but the injury had also resulted in 
a complication in the nature of recur 
rence of infection at the site of the 
wound, it was held that for his whole 
life, which could at least be estimated 
to be 50 to 55 years, the appellant would 
have to live not only under considerable 
physical handicap as a result of ths 
weakness of the right foot flowing out 
of the limp, stiffness, lack of push off, 
incapacity to lay weight, but also to 
suffer constant pain and recurrence of 
infection. In arriving at the true esti- 
mate of damages, this feature must be 
constantly borne in mind. (Para 14) 

Anno: AIR Comm. M. V, Act (ist 
Edn.), 5. 110-B N. 2, 

(B) M. V. Act (4 of 1939), S. 110-B— 
Compensation — Medical treatment — 
Maintenance of account in relation to 
expenditure incurred—— Not necessary. 

Where there is ample evidence — in- 
cluding independent evidence — which 


Dj- 


*(Only portions ' approved for p re~ 
porting by High Court are reported 
here.) 


**(Against Order of V. J. Japee, M. A, 
C. T. d-B), Ahmedabad in M. A. C.T. 
Appin. No. 11 of 1973). 
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establishes that the appellant had to un- 


dergo prolonged treatment as an outdoor. 


patient and for that purpose he was re- 
quired to be taken to the hospital, it 
would be legitimate to infer that expen- 
diture must have been incurred both on 
transportation and medicine besides 


other items such as nutritive diet, etc. ` 


When there is direct oral evidence to 
this effect it ought to be accepted. To 
expect a person like the appellant's 
father to maintain accounts in relation 
to expenditure incurred under this head 
is to ask for too much, especially when 
the claim is of a modest sum of Rs. 500. 
In such matters the Tribunal would be 
justified in making a reasonable estimate 
on probabilities and worldly experience. 

(Para 18) 


Anno: AIR Comm. M. V, ‘Act (Ist Edn.) 
S. 110-B N. 2. 


(C) M. V. Act (4 of 1939), S, 110-B — 
Compensation — Claim for damages in 
respect of gratuitous services provided 
by third party — Maintainable, 


A plaintiff is entitled to claim damages 
in respect of gratuitous, services provid- 
ed by a third party (including a close 
relative) which were reasonably requir- 
ed by the plaintiff because of his phy- 
sical needs attributable to the accident. 
The question whether there was any 
contractual obligation or any legal liabi- 
lity to pay for the services is irrelevant, 
so far as the defendant and his liability 
are concerned. Damages are awardable 
in such a case on the principle that the 
plaintiffs’ loss is the existence of the 
need for those nursing services, The 
value of such loss for purposes of dam- 
ages, or, to put it differently, for the 
purpose of the ascertainment of the 
amount of his loss, is the fair and rea- 
sonable cost of supplying those needs. 
If the provider of such services gave up 
paid work or otherwise incurred loss of 
earnings and also underwent incidental 
expenses to look after him, the plaintiff 
can recover as special damages a speci- 
fied amount up to the date of the trial 
which is equivalent to the loss of such 
third party. For future attendance and 
nursing, if need for the same is proved 
and the person providing voluntary ser- 
vice agrees to render the same as long 
as'he can continue to do so, the plain- 
tiff can recover general damages at a 
certain years’ purchase on the basis of 
a datum figure which will be arrived at 
taking into account the financial disad- 
vantage of the third party,. Even if the 
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provider of services had ‘not been doing 
paid work, but only domestic duties in 
the house, the plaintiff can still recover 
compensation for all the extra attend- 


‘ance on him on the basis of proper and 


reasonable cost of supplying those needs. 
The compensation in such a case would 
also be referable to the past and future 
financial value of the voluntary services 
rendered by such devoted. provider and 
the measure of damages will require to 
be worked out in the like manner as in 
the other’ case. (Para 26) 

Anno: AIR Comm, M. V. Act (Ist Edn.) 
S. 110-B N, 2. 


‘(D) M. V. Act (4 of 1939), S. 110-B — 
Compensation — Loss of earnings Or 
profit —— Computation — Relevant date. 

In personal injury cases, when special 
damages are to be awarded in respect 
of actual earnings or profits which have 
been lost as a result of injuries, the pe- 
riod upto which such loss of earnings 
or profits has to be computed must be 
taken to be the date on which the de- 
position of the injured claimant is re- 
corded, (Para 37) 


It is well-settled practice of English 
Courts to award damages for loss of 
earning under two distinct heads — spe- 
cial damages for the loss of past earning 
and general damages for the loss of pro- 
spective earning. The dividing line be- 
tween the two kinds of damages is the 
time that the case comes on for hearing 
and not the date of the presentation of 
the claim petition. There is no reason 
why the same practice should not be 
folowed in our Tribunals, Of course, 
once this practice is adopted, the years’ 
purchase factor or the multiplier for 
awarding damages for future loss of 
earnings will have to be selected bear- 
ing in mind inter alia that the loss of 
earning for the period between the date 
of the presentation of the petition and 
the date of the trial having been already 
provided for special damages, the period 
of prospective loss would pro rata stand 
reduced. (Para 36) 
_ Anno: AIR Comm, M. V, Act (ist Edn.) 
S. 110-B N. 2. 

(E) M. V. Act (4 of. 1939), S. 110-B — 
Compensation — Awarding eee am- 
ount under one particular head — Per- . 
missibility. 

So long as the total amount to be 
awarded does not exceed the total am- 
ount claimed, there should be no ob: 
jection in awarding higher amount 
under one particular head, even with- 
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out amendment of the claim petition, if 
on the true assessment of the evidence 
in the light of the settled legal position, 
the claimant, is found entitled to the 
same. AIR 1978 Guj 134 and (1966) 7-Guj 
LR 662, Relied on. (Para 38) 

Anno: AIR Comm. M, V., Act (ist Edn.) 
S. 110-D N. 2. l l 

(F) M. V. Act (4 of 1939), S. 110-B — 
Compensation —- Assessment —— Rele- 
vancy of statutory formula under Work- 
men’s Compensation Act 1923. 

The workmen’s compensation tables 
which are often referred to for judging 
the actual extent of the loss may not be 
strictly relevant, In personal injury 
cases instituted under the Motor Vehi- 
cles Act, 1939, the Tribunal has to assess 
damages in the light of the evidence and 
guided by its own expertise and experi- 
ence and awards in similar cases but 
uninhibited by any statutory formula. 
(1972) 13 Guj LR 662, Relied on. 
(Para 41) 

Anno: AIR Comm. M., V, Act (ist Edn.) 
S. 110-B N. 2. 


(G) M. V. Act (4 of 1939), S. 110-B — 
Compensation — Future loss of income 
— Estimation of, 


In estimating the future loss of in- 
come the primary consideration must be 
the nature and extent of the disablement 
of the limb—permanent or temporary, 
total or partial and its likely resultant 
effect on the earning capacity in the 
chosen avocation, profession or employ- 
ment of injured person. It is, therefore, 
not right to treat this problem as an ab- 
stract mathematical exercise and to 
make the future loss of income co-exten- 
. Sive with the percentage of permanent 
disability regardless of the other rele- 
vant considerations. AIR 1976 SC 222, 
AIR 1977 SC 1248, Rélied on. (Para 44) 


Anno: AIR Comm, M. V. Act Ist Edn. 
S. 110-B N. 2. 


(H) M. V. Act (4 of 1939), S. 110-B — 
Compensation — Pain and suffering etc. 

Damages under the head of pain .and 
suffering and loss of amenities and 
enjoyment of life usually constitute a 
conventional sum which is arrived at 
‘on the basis of previous judicial deci- 
sions relating to comparative severity of 
injuries, The particular circumstances 
of the plaintiff, including his age and 
any unusual deprivation he may suffer, 
are reflected -in the actual amount of 
the award. The fall in the value of 
money leads to a continuing reassess- 
ments of damages at certain key points 
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in the pattern where the disability is 
readily identifiable and not subject to 
large variations in individual cases., AIR 
1978 Guj 134 Foll. (Para 48) 

Anno: AIR Comm, M, V. Act 1st Edn, 
S. 110-B N. 2, i l 
Cases Referred: Chronological Paras 
AIR 1978 Guj-134 38, 41. 48 
AIR 1977 SC 1248 l 43 
AIR 1977 Bom 53:78 Bom LR 262 43 
AIR 1976 SC 222:1976 Lab IC 222 42 
(1973) 3 WLR 97: (1973) 3 All ER 463 

Cunningham v, Harrison 24, 27 
(1973) 3 WLR 514: (1973) 3 All ER 475, 

Donnelly v. Joyce 25, 27 
(1972) 13 Guj LR 682 41, 48 
(1969) 1 Lloyd's Rep 95, Wattson v, Port 

of London Authority 23, 25, 27 
(1966) 7 Guj LR 662 - 38 
(1938) 1 KB 257: (1937) 3 All ER 442, 

Roach v. Yates 22, 20, 27 


R. N. Oza, for Appellant; G. N. Desai 
with D. K. Trivedi, for Respondents, 
P. D. DESAI J.:— 1-12. x x X 


13. This is the entire material on re- 
cord relating to the injury suffered by 
the appellant and its after-effects. There 
is no manner of doubt that despite the 
intensive treatment received by the 
appellant the after-effects of the accident 
have unfortunately persisted, There 
were two periods of hospitalization and 
prolonged treatment as an outdoor pati- 
ent. Even then, nearly six months after 
the date of the accident, Dr. Gandhi 
noticed that there was infection at the 
Site of the wound. On account of skin- 
grafting there were multiple ulcerations. 
According to Dr. Patel, who examined 
the appellant nearly one year and eight 
months after the accident, ulcers were 
still present and there was a distinct 
possibility that the’ skin-scar would 
break down from time to time giving 
rise to ulcerations and infection. Be it 
noted in this connection that even the 
Tribunal, when it heard the arguments 
in the case in March 1974, that is to say, 
nearly two years after the date of the 
accident, found ulcerations which were 
noticed by Dr. Patel. Even on that date 
the appellant was required to apply 
bandage to the injured foot, There was 
swelling and it was found that there 
was “complication” in the injury. Be- 
sides, according to Dr. Patel, when ‘he 
examined the appellant it was found 
that he was walking with a limp and 
had no push-off. There was stiffness in 
the right toe, There was- also permanent 
deformity in the second toe, According 
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to Dr. Patel, the appellant could squat, 
but he would not be in a position ta 
run. The limp was a permanent feature. 
There was every possibility of recur- 
rence of pain in the foot and the move- 
ment of the limb was likely to be pain- 
ful. In this connection, it is required to 
be noted that even the Tribunal had 
found that the appellant was not able to 
walk nor was he able to lay weight on 
the injured foot and that he could not 
walk ‘without pain. The permanent dis- 
ability, according to Dr. Patel, was in 
the range of 25 to 30%. The incapacity, 
of course, was confined. to the lower 


limb, However, it was bound to have . 


its effect on the entire functioning of 
the body and, according to Dr. Patel, 
if the appellant wanted to work as Fore- 
man or mechanic, the permanent disabi~ 
lity as calculated under the Workmen’s 
Compensation Act would be to the tune 
of 15 to 18%. 


14. The preceding discussion would 
Ishow that the appellant, who was at the 
material time aged about 15, has not 
only suffered an injury of a permanent 
nature considerably disabling him from 
carrying out his chosen avocation in life 
but the injury has also resulted in a 
complication in the nature of recurrence 
of infection at the site of the wound. 
For his whole life, which can at least 
be estimated to be 50 to 55 years, the 
appellant will have to live not only 
‘under considerable physical handicap as 
a result of the weakness of the right 
‘foot flowing out of the limp, stiffness, 
‘lack of push off, incapacity to lay weight, 
but also to suffer constant pain and re- 
currence of infection, In arriving at the 
true estimate of damages, this feature 
will have to be constantly eames in noe 

15 to 17. x x 

18. We are of the view aiai nthe Tri- 
bunal was in error in refusing the claim 
‘of the appellant under the head of medi- 
cal treatment etc. in the face of the 
totality of evidence on record, There is 
ample evidence — including indepen- 
dent evidence — which establishes that 
the appellant had to undergo prolonged 
treatment as an outdoor patient and for 
that purpose he was required to be 
taken to the hospital. From this estab- 
lished fact it would be legitimate to 
infer that expenditure must have been 
incurred both on transportation and 
medicine besides other items such as 
nutritive diet,- etc. There is direct oral 
evidence to this effect and it ought to 
have been accepted, To expect a person 
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like the appellant’s father to maintain 
accounts in relation to expenditure in- 
curred under this head is to ask for too 
much, especially when the claim is of a 
modest sum of Rs. 500, In such matters 
the Tribunal would be justified in mak- 
ing a reasonable estimate on probabili- 
ties and. worldly experience. In our 
opinion, on the facts and in the circum- 
stances of the case, the claim under this 
head ought. to have been sustained in 
its entirety. The appellant would, there- 
fore, be entitled to compensation in the 
sum of Rs, 500 under this head. 


19. The next item of claim relates to 
loss of earning in the sum of Rs. 600 
suffered by the appellant’s father during 
the time that he was attending upon the 
appellant while he was in the hospital 
and thereafter, In the claim petition, it 
was stated that the appellant’s father 
was plying auto-rickshaw and that dur- 
ing the period of the appellant’s hospi- 
talisation extending to one month and 
for a period of one month thereafter 
the appellant’s father could not ply the 
rickshaw and on that account he had 
suffered a loss of Rs, 600. Premjibhai, 
Ex. 24, has in terms deposed that he 
used to earn about Rs, 300 per month by 
plying an auto-rickshaw on hire and 
that he could not do this work for a 
period of two months, On that account, 
he had suffered a loss in the sum of 
Rs, 600. It is significant to note that 
there is no cross-examination of Premji- 
bhai on this point. In other words, the 
version of the witness on this aspect of 
the case has gone unchallenged, One 
should have thought that in this state of 
evidence the Tribunal would uphold the 
claim and make a full award. However, 
the Tribunal found a legal difficulty in 
its way in making the award and on 
that ground it rejected the claim, Ac- 
cording to the Tribunal, since this was 
not an item of economic loss suffered by 
the appellant, it could not be allowed 
in a claim petition filed by him. It is for 
that reason that the ‘Tribunal rejected 
the claim. The question is whether the 
Tribunal was right in law in taking the 
view that it did, Our attention has not 
been drawn to any Indian decision on 
this point and we must, therefore, de- 
rive assistance from the law developed 
in England on this aspect. of the case. 

20. It is axiomatic that a benefaction 
may come to an injured person not in 
money but in kind. In particular, rela- 
tives may provide the required attend- 
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ance and in that manner save the ex- 
penses of a paid nurse and the like. 
Two questions often arise in relation to 
such voluntary services, First, is the in- 
jured person entitled to claim that he 
be awarded damages based on the value 
of the attendance which has been ren- 
dered to him by such third parties with- 
out charge? Second, is the injured per- 
son entitled to recover such damages on 
the basis of the expenses and loss of 
earnings of third parties rendering gra~ 
tuitous service to him? To a legally 
trained mind it might appear at first 
blush that damages cannot be awarded 
unless the injured person was legally 
liable to pay for the services or reim- 
burse the third party for his expenses 
-and loss. Only then will it be his loss 
for which damages can be awarded, The 
question is, is this view well founded? 
21. For a long period in the past, 
English Courts refused to award a plain- 
tiff damages where a relative or friend 
had rendered necessary services such as 
nursing to him when he received in- 
juries by the tortious act of the defen- 
dant. With passage of years, however, 
the judicial approach has changed, It is 
now well settled that a plaintiff is en- 
titled to claim damages in respect of 
services provided by a third party, 
which were reasonably required by the 
plaintiff because of his physical needs 
attributable to the accident, and the 
question whether he was under a moral 
or contractual obligation to pay for the 
services is held to be irrelevant; the 
amount of the loss is the proper and 
reasonable cost of supplying the plain- 
tiffs need (see Halsbury’s Laws of Eng- 
land, Fourth Edition, para 1153 at page 
452). In the Quantum of Damages in 
Personal Injury and ‘Fatal Accident 
Claims, by Kemp and Kemp, Fourth 
Edition, Vol. 1 at page 114, it has been 
pointed out that if services which are 
reasonably required by a disabled plain- 
tiff are rendered for him gratuitously 


by a wife, relatives or friend, the per-' 


son rendering such services is entitled 
to be compensated; the plaintiff can 
recover damages for the value of the 
services and must hold such damages in 
trust for the person who rendered the 
services to him, It is not necessary that 
the plaintiff should have entered into a 
binding legal agreement to pay for the 
services. These observations, both . in 
Halsbury.and Kemp and Kemp, 
based on judicial dicta to which we will 
now refer. > -> 


ment between the two ladies 


are. 
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22. The primary authority on the 
point is Roach v. Yates (1938) 1 KB 257, . 
a decision of the Court of Appeal. In 
that case, the plaintiff had been gravely 
injured. His wife and sister-in-law had 
devoted themselves to nursing him. Both 
of them had given up employment for 
that purpose. The wife and sister-in- 
law: intended to continue to give their 
services for the future as long as they 
could, Therefore, the value of the servi- 
ces was also brought in as an element in 
the claim for general damages in res- 
pect of the future loss by the plaintiff. 
There was no suggestion of any agree- 
and the 
plaintiff that he would reimburse them. 
The plaintiff was held entitled to re- 
cover the special damages, and it was 
also held that the plaintiff's general 
damages, in relation to future expenses 
of attendance and nursing, should be 
calculated at £ 3 a week (that being 
the weekly amount of lost wages of both 
the ladies), despite the fact that those 
services were, it was known, going to 
continue fo be voluntarily rendered by 
the ladies for as long as they could 
continue to do so, It was held that the 
plaintiff himself was entitled to recover 
damages referable to the past and 
future financial value of the voluntary 
services rendered by these ‘devoted 
women’, i 


23. The next leading decision on the 
point is in Wattson v. Port of London 
Authority, (1969) 1 Lloyd’s Rep 95. That 
was a case in which an injured husband 
successfully claimed as part of his spe- 
cial damages the wages, which his wife 
had lost by giving up her work, to look 
after him. It appears to have been argu- 
ed in that case that such expenses could 
not be recovered umless the plaintiff was 
legally liable to pay them, Megaw, J. 
who was trial Judge and whose deci- 
sion was not challenged in any higher 
Court, while dealing with this line of 
argument, observed:— 


rni a blot on the law if the law 
were to be such that, if a wife in those 
circumstances had held her husband to 
make a contract to repay her, he could 
recover damages for that amount; but 
if she behaves like an ordinary decent 
human being and does not insist upon 
a contract for that service, there is 
financial disadvantage to .the plaintiff 
as a result.” 


24. Then came the decision of. the 


„Court of Appeal in Cunningham. .v. Harri- 


978 


on, (1973) 3 WLR 97, In that case, the 
nlaintiff was severely injured in a road 
accident and on his return home from 
the hospital his wife nursed him de- 
votedly until her death just before the 
hearing of his claim for damages for 
nis injuries. In a proof which she had 
ziven, the wife stated that if she were 
not available, it would be necessary to 
amploy at least two women full-time 
and best for him to have trained nurses. 
In his claim the plaintiff included a 
sum as and by way of remuneration for 
his wife’s services in nursing him and 
also claimed future nursing expenses. 
Lord Denning M. R., while dealing with 
this claim, observed at page 103:— 


“Before dealing with this claim, I 
would like to consider what the position 
would have been if the wife had not 
died and had continued to look after 
her husband, as she had been doing, The 
plaintiffs advisers seem to have thought 
that a husband could not claim for the 
nursing services rendered by wife un- 
less the husband was legally bound to 
pay her for them, So, on their advice...... 
an agreement was signed whereby the 
husband agreed to pay his wife............ 
in respect of her nursing services. We 
were told that such advice is often 
given by counsel in such cases as these 
when advising on evidence. I know the 
reason why such advice is given. It is 
because it has been said in some cases 
that a plaintiff can only recover for ser- 
vices rendered to him when he was 
legally liable to pay for them............ 
But, I think that view is much too 
narrow. It seems to me that when a 
husband is grievously injured and is 
entitled to damages then it is only 
right and just that, if his wife renders 
3ervice to him, instead of a nurse, he 
should recover compensation for the 
value of the services that his wife has 
rendered, It should not be necessary to 
iraw up a legal agreement for them. 
On recovering .such an amount, the hus- 
band should hold it on trust for her and 
pay it over to her. She cannot herself 
sue the wrongdoer......... but she has 
rendered services necessitated by the 
wrongdoing, and .should be compensated 
for it, If she had given up paid work to 


look after him, he would clearly have 


been entitled to recover on her behalf, 


because the family income would have- 


lropped by so-much......... Even though 
she had not: been doing paid work but 


only. domestic -duties:in the. house, never- `` 
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theless all extra attendance on him cer- 
tainly calls for compensation.” 

Orr, L. J. in his concurring judgment 
stated in express terms that he agreed 
with the view of Lord Denning M. R. 
“as to the contract entered into by the 
plaintiff’s wife.” Lawton, L.J. in his con- 
curring judgment also observed that he 
had nothing to add to what Lord Den- 
ning M, R. had said ‘on “the remaining 
questions in this case’ and that he 
agreed with him, Be it noted that Law- 


ton, L. J. had not separately dealt with 


this aspect of the case and that, there- 
fore, he too must be taken to have con- 
curred in the view of Lord Denning 
M. R. 


25. Last is the decision of the Court 
of Appeal in Donnelly v. Joyce, (1973) 
3 WLR 514. That was a case in which 
the infant plaintiff sustained injuries to 
his right leg in a road accident. Although 
no bone was broken, there was exten- 
sive skin loss and fairly extensive skin 
grafting was necessary. The plaintiff 
was in hospital for three months and 
had to visit hospital daily for attention 
for a considerable time thereafter. There 
was likelihood of continuing recurrent 
breakdown of the skin which would per- 
sist throughout his life. His leg required 
special bathing and dressing daily for 
some six months after discharge from ` 
hospital as an in-patient. The plaintiff's 
mother gave up her part-time employ- 
ment, for which she was being paid 
£5.68 per week, to look after him. The 
plaintiff was awarded inter alia £ 147 
representing the mother’s loss of wages | 
for six months. The Court of Appeal up- - 
held the award holding that since the 
loss to the plaintiff caused by the defen- 
dant’s wrongdoing included the exist- 
ence of the need for the nursing servi- 
ces provided by his mother, he was en- 
titled to recover her loss of wages of 
£ 147 at the proper and reasonable cost 
of supplying that need, It is significant 
to note that the Court of Appeal spoke 
in this case with a single voice and that 
this decision was rendered by Megaw, 
L. J. who had himself earlier decided 


` Wattson v. Port of London Authority 


(1969-1 Liyod’s Rep 95) (supra). In 
terms, an argument similar to the rea- 
soning adopted by the Tribunal in this 
case was advanced before the Court of 
Appeal in that case on behalf of the de- 
fendant who urged that even assuming 
that the mother’s services, necessarily 
involving her surrender: of her employ~’ 
mént and: the loss oft wages for six 
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months, were reasonably required by 
the plaintiff because of his physical 
needs directly attributable to the acci- 
dent; still the infant plaintiff could not 
in law recover as damages the amount 
which his mother had lost as a result, 
for that was not the plaintiff’s loss, This 
contention was emphatically and suc- 
cinctly answered in one sentence, name- 
ly, that it was the plaintifi’s loss and 
that he was entitled to recover that 
loss in that action, In reaching this con- 
clusion, Megaw, L. J.-adopted the fol- 
lowing reasoning at page 519:— 


“The loss is the plaintiffs loss, The 
question from what source the plaintiffs 
needs have been met, the question who 
has paid the money or given the ser 
vices, the question whether- or. not the 
plaintiff is or is not under a legal or 
moral liability to repay, are, so far as 
the defendant and his lability are con- 
cerned, all irrelevant, The plaintiffs loss, 
to take this present case, is not the ex- 
penditure of money to buy the special 
boots or to pay for the nursing atten- 
tion. His loss is the existence of the 


need for those special boots or for those 


nursing services, the value of which for 
purposes of damages —-for the purpose 
of the ascertainment of the amount of 
his loss is the proper and reasonable 
cost of supplying those needs, That, in 
our opinion, is the key to the problem. 
So far as the defendant is concerned, 
the loss is not someone else’s loss. It is 
the plaintiff’s loss.” 

On the question whether there must 
exist an agreement between the provi- 
“der of the services and the plaintiff in 
order that the plaintiff could recover 
damages under this head, Megaw, L. J, 
observed at page 521 :— 


“With all respect, this, in our opinion, 
is erroneous doctrine, Of course, if such 
an agreement is made, it may be rele- 
vant to the question whether the provi- 
der can recover from the plaintiff. But 
it should not be, and, as we think, is 
not, relevant to the question of the lia- 
bility of the defendant wrongdoer, its 
extent, of the question to whom the lia- 
bility is owed. The defendant is not a 
party to the contract. He knows no- 
thing of its making, It is a res inter alios 
acta ...... Suppose that a wife has been 
seriously injured. Is the defendant’s 
liability to depend upon whether, and if 
so when, the injured woman’s husband, 
or her sister or her neighbour, had 
made a bargain with her, perhaps while 
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she is lying gravely injured, that she 
will repay? ......... So if you incur ex- 
penses or render services on behalf of a 
person who cannot contract because he 
ig unconscious, or is a child or is ment- 
ally incapable, you do so for the. finan- 
cial benefit of the wrongdoer, If that 
were the law, it would, we think, be 
regrettable. Many people, we believe, 
would prefer that a loss should go un- 
compensated rather than that they 
should make such. bargains in such cir- 
cumstances. Many injured persons would 
be distressed at the very fact that such 
a bargain was asked for, even if they 
understood its purpose. Many people, if 
they did purport to make such bargains, 
would not intend for one moment that, 
however the agreement might be phras- 
ed, it would create any legal: effect in 
accordance with its terms: that is, the 
imposition of an enforceable legal liabi- 
lity upon the injured person. If such 
were the law, legal advisers would, we 
believe, often be gravely embarrassed at 
having the duty to: advise that such 
agreements should be made. As we be- 
lieve and hold, that is not the law.” 

Megaw, L. J. then referred to the vari- 
ous decisions bearing on the point and 
approvingly followed Roach v. Yates 
(1938-1 KB 257) and Wattson v. Port of 
London Authority (1969-1 Lloyd’s Rep 
95) (supra). The judgment was conclud- 
ed with the following pronouncement :— 


“In our judgment, the loss here in 
question on principle and authority was 
the infant plaintiff's loss. He is entitled 
to recover damages in respect of the 
fair and reasonable cost of the special 
attention necessitated by the defendant’s 
wrongdoing, The fair and reasonable 
cost is the amount awarded by the Judge 
under this head, £ 147-16.” 


26. This line of decisions of the Eng- 
lish Courts clearly establishes the prin- 
ciple that a plaintiff is entitled to claim 
damages in respect of gratuitous services 
provided by a third party (including a 
close relative) which were reasonably re- 
quired by the plaintiff because of his phy- 
sical needs attributable to the accident. 
The question whether there was any 
contractual obligation or any legal liabi- 
lity to pay for the services is irrelevant, 
so far as the defendant and his liability 
are concerned, Damages are awardable 
in such a case on the principle that the 
plaintiffs loss is the existence of the 
need for those nursing services. The: 
value of such loss for purposes of damia- 
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ges or, to put it differently, for the pur- 
pose of the ascertainment of the amount 
of his loss, is the fair and reasonable 
cost of supplying those needs, If the 
provider of such services gave up paid 
work or otherwise incurred loss of 
earnings and also underwent incidental 
expenses to look after him, the plaintiff 
can recover as special damages a speci- 
fled amount up to the date of the trial 
which is equivalent to the loss of such 
third party. For future attendance and 
nursing, if need for the same is proved 
and the person providing voluntary ser- 
vice agrees to render the same as lung 
as he can continue to do so, the plain- 
tiff can recover general damages at 4 
certain years’ purchase on the basis of a 
datum figure which will be arrived at 
taking into account the financial disad- 
vantage of the third party. Even if the 
provider of services had not been doing 
paid work, but only domestic duties in 
the house, the plaintiff can still recover 
compensation for all the extra attend- 
ance on him on the basis of proper and 
reasonable cost of supplying | those needs. 
The compensation in such a case would 
also be referable to the past and future 
financial value of the voluntary services 
rendered by such devoted provider and 
the measure of damages will require to 
be worked out in the like manner as in 
the other case, 


27. Once this legal position is appre: 
ciated, it would be immediately found 
that the Tribunal’s view in the instant 
case on the question of law under con- 
sideration was entirely erroneous, Here 
too was an injured person who claimed 
damages to the extent of Rs, 600/- a 
small sum indeed for the services rea- 
sonably required by himself rendered al- 
beit gratuitously by his father while he 
was hospitalized and for a period of one 
month thereafter. It is true that there 
was no legal obligation on the part of 
the father to render such services nor 
any contract between him and the ap- 
pellant to reimburse him. It is equally 
true that any father would have render- 
ed such services even without being re- 
munerated, That, however, is a matter 
of no consequence, so far as the respon- 
dents’ liability is concerned. As pointed 
out by Megaw, L. J. in Donnelly, (1973-3 
WLR 514) the question from what source 
the plaintiffs needs have been met, the 
question who has given the services, the 
question whether or not the claimant 


was under a legal or a moral liability to 


repay are, so far as the tortfeasor is 
concerned all irrelevant, This is a cas® 
in which the claimant has proved that 
tn rendering the services the need for 
which arose on account of the accident 
the father actually suffered pecuniary 
loss arising out of his inability to ply 
his auto-rickshaw during the period in 
question, The case, therefore, is akin to 
to Roach v. Yates, (1938-1 KB 257), Wat- 
tson v.. Port of London Authority (196% 
1 Lloyds’ Rep 95) and Donnelly v. Joyce 
(1973-3 WLR 514) where there was re- 
sultant loss of income to the persons 
who rendered the services and which 
was treated as the plaintiffs loss. Even 
if, however, no pecuniary loss was suf- 
fered by the father inasmuch as he 
was not required to give up his business 
or avocation, it still would not. have made 
the slightest difference, so far as the 
claimant’s right to be reimbursed for the 


services rendered is concerned, and this 


stands established by the decision in 
Cunningham v. Harrison (1973-3 WLR 
97). In our view, therefore, the appel- 
lant ought to have been awarded the 
sum of Rs, 600/~ which he claimed un- 
der this head as the tis sustained by 
him. À 


28. We might say apologetically that 
we have dwelt upon this subjéct at 
length, although the claim involved is 
small, because the question is- one of 
principle and it may crop up in many 
cases in future when, we hope, our de- 
cision would provide guidance to the 
Tribunals. 

29-31. x x x x 

32. It was contended on behalf of 
the appellant that the Tribunal was in 
error in awarding damages for past loss 
of earning by taking into account only 
the loss sustained up to the date of the 
presentation of the claim petition. The 
argument was that the actual pecuniary 
loss sustained. by an injured person must 
be computed by ascertaining as to what 
he lost by way of his earning from the 
date of the accident till the date of the 
trial and that it was not proper to con~ 
fine the damages to the period from the 
date of the accident till the date of the 
presentation of the claim petition. The 
contention raises a pure question of law. 
Our attention has not been drawn to 
any Indian decision on the point and we 
must, therefore, derive some assistance 
from the practice prevalent in English 
Courts in relation to such awards. 

33. In Munkman on Damages for Per- 
sonal Injuries and Death, 5th Edition, it 
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has been pointed out at page 48 that 
one of the heads of pecuniary loss is 
the deprivation of earnings or other 
items which would have been received 
but for the accident and have now been 
taken away and the other is the new 
positive burden of expenses incurred as 
a result of the accident, In principle, 
the measure of damages for pecuniary 
loss is the exact amount of money which 
has been lost, or spent, in consequence 
of the injury. It is easy enough to .ap- 
ply this rule in the case of earnings 
which have actually been lost, or expen-~ 
ses which have actually been incurred, 
up to the date of the trial. The exact 


or approximate amount can be proved, 
and, if proved, will be awarded as spe~ 
cial damages. 


34. In McGregor on Damages, Thir 
teenth Edition, at page 739, in Para, 1098 
it has been observed that the plaintiff 
is entitled to damages for the loss of 
his earning capacity resulting from the 
injury and that this generally forms thea 
principal head of damage in a personal 
injury action. Both earnings § already 
lost by the time of the trial and pro- 


spective loss of earnings are included. 
While the rules of procedure require 
that the past loss be pleaded as special 
damage and the prospective loss as gene- 
‘ral damage, there would appear to be no 
substantive difference between the two, 
the dividing line depending purely on 
the accident of the time that the case 
comes on for hearing. 


35. In the Quanum of Damages in 
Personal Injury and Fatal Accident 
Claims by Kemp and Kemp, Fourth Edi- 
tion, Volume 1 it has been observed at 
page 97 that the plaintiff is entitled ta 
damages in respect of the earnings of 
profits which he has lost as the result of 
his- injuries up to the date of the trial. 
Where the plaintiff is paid wages or 4 
salary, it is usually possible to calculate 
this loss exactly, in which case the loss 
is treated as special damages, But in 
the case of a self employed or  profes~ 
sional man whose earnings fluctuate the 
court will have to estimate this loss and 
award general damages in respect of 
it. 

36. It thus appears to be the well 
settled practice of English Courts td 
award damages for loss of earning un- 
der two distinct heads —— special damages 
for the loss of past earning and general 
,damages for the loss of prospective earn- 
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ing. The dividing line between the twa 
kinds of damages is the time that the 
case comes on for hearing and not the 


date of the presentation of the claim 
petition. There is no reason why the 
same practice should not be followed in 
our Tribunals. Of course, once this 
practice is adopted, the years’ purchase 
factor or the multiplier for . awarding 
damages for future loss of earnings will 
have to be selected bearing in mind in- 


~ 3%. The expression “date of the trial” 
is a somewhat equivocal expression and 
it is better to define it, It might mean 
either the date on which the trial com- 
mences by taking the very first step in 
the process of the trial or the date on 
which the recording of evidence begins 
or in certain cases even the date’ on 
which the judgment is delivered, It ap~ 
pears to us, however, that in the con- 
text of the question under consideration, 
the expression must mean the date on 


which the deposition of the injured 
claimant is recorded. In our country, 


quite often much time elapses between 
the date of institution and date of deci- 
sion of a claim petition. Neither of those 
two points of time could, therefore, be 
selected if justice is to be done to both 
sides, Besides, the last point of time by 
reference to which the claimant’s loss of 
earning, if any, can be precisely and ac 
curately worked out is the date of his 
deposition. A claimant when questioned 
in the witness-box would be able to de- 
pose as to whether or not on account of 
the injury suffered by him in the course 
of the accident he is still unemployed. 
His version in that behalf can be tested 
by cross-examination, The Tribunal, on 
the basis of the evidence, would be able 
to reach a positive conclusion one way 
or the other on the said question, There~ 
fore, in our opinion, in personal injury 
cases, when special damages are to bs 
awarded in respect of actual earnings or 
profits which have been lost as a result 
of injuries, the period up to which such 
loss of earnings or profits has to be 


computed must be taken to be the date 


on which the deposition of the 


injured 
claimant is recorded, ; 
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38. Now, in the present case, the ac- 
cident occurred on March 9, 1972. The 
claim petition was instituted on July 26, 
1972. The deposition of the claimant 
was recorded on Feb. 11, 1974, On the 
basis of the position of law referred to 
earlier, the appellant would be entitled 
to compensation under this head from 
March 9, 1972 to Feb. 11, 1974 at the 
rate of Rs, 50/- per month, It is true 
that in the claim petition he has confin- 
ed the claim under this head up to the 
period ending with Nov, 30, 1973. How- 
ever, so long as the total amount to be 
awarded does not exceed the total 
amount claimed, there should be no ob- 
jection in awarding higher amount un- 
der one particular head, even without 
amendment of the claim petition, if on 
the true assessment of the evidence in 
the light of the settled legal position, 
the claimant is found entitled to the 
_jsame (see Babu Mansa v. The Ahmeda- 
bad Municipal Corporation, First Appeal 
No. 1030 of 1973 decided on April 5, 
1978 : (Reported in AIR 1978 Guj 134) 
and Bai Nanda v. Shivabhai, (1966) 7 
Guj LR 662)). Therefore, the appellant 
would be: entitled to claim compensation 
at the rate of Rs, 50/- per month under 
this head for a period of 1 year and 11 
months (March 9, 1972 to Feb, 11, 1974). 
The compensation awardable to the ap 
pellant under this head would according- 
ly come to Rs, 1150/~. 


39. The next item of claim which -has 
been partly allowed concerns the com~ 
putation of future ee’ loss, x Xx 

40. <x x x x x x 
It might be seated at this stage 
that it was the opinion of Dr. Patel that 
the disability in the lower limb was to 
the extent of about 30% and that even 
if all the defects were cured, the limp 
would remain resulting in permanent dis- 
ability to the extent of 25%. When spe~ 
cifically questioned with regard to tha 
effect of the permanent partial disability 
on the entire functioning of the body, 
Dr. Patel opined that if the appellant 
= ‘wanted to work as foreman or mechanic, 
the permanent disability, according to 
what is calculated under the Workmen’s 
Compensation Act, would be. to the ex- 
tent of 15% to 18%. The Tribunal ac- 
cepted this estimate with regard to per- 
manent disability. It then proceeded to 
compute the future pecuniary loss on 
the basis that had the appellant turned 
out to be a mechanic, he would have ordi- 


narily earned at least a sum of Rs, 300/- 
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per month and that if the perman- 
ent disability was computed at 15%, the 
monthly loss would have been to the 
tune of Rs. 45/- and the annual loss 
would have -been to the extent of Rupees 
540/-. Applying the multiplier of 15, the 
Tribunal arrived at the figure of Rupees 
8100/- which was the award made un- 
der this head. 


41. Now, it appears to us that the da- . 
tum figure has not’ been properly ‘and 
justly computed in the instant case. The 
Tribunal, in our opinion, misdirected. it- 
self in being guided by the table under 
the Workmen’s Compensation Act, 1923 
in assessing damages for the prospective 
loss of earning. As pointed out in Ran- 
jitsingh Gopalsingh v, Meenaxiben, (1972) 
13 Guj LR 662 at page 671, the Work- 
men’s Compensation tables which are of- 
ten referred to for judging the actual 
extent of the loss may not be strictly 
relevant, In personal injury cases in- 
stituted under the Motor Vehicles Act, 
1939. the Tribunal has to assess dama- 
ges in the light of the evidence and 
guided by its own expertise and experi- 
ence and awards in similar cases but un- 
inhibited by any statutory formula. AS 
pointed out in our recent judgment in 
Babu Mansa v. The Ahmedabad Munici- 
pal Corporation (AIR 1978 Guj 134) 
(supra). 

SEEE it is not entirely right to al- 
ways make the future loss of income 
co-extensive with the extent of perman- 
ent disability. This is not an algebraic 
problem which can be solved by any ab- 
stract formula, On the basis of the evi- 
dence as to permanent disabiliy, whe- 
ther complete or partial, an assessment 
must be made as to what effect such 
disability would have on the entire func- 
tioning of the body and how it would 
consequently affect the earning capacity.” 
The effect on the earning capacity must 
be judged in the light of the importance . 
of the loss of permanently affected limb 
in the vocation or profession or employ- 
ment of the injured person. Two illus- 
trative cases throwing light on this as- 
pect might be referred to l 


42.. In Pratap Narain Singh v. Shri- 
nivas, AIR -1976 SC 222: (1976 Lab IC 
222), which was a case under the Work- 
men’s Compensation Act, 1923, the 
claimant was a carpenter who suffered 
injuries resulting in the amputation of 
his left arm above the elbow in the 
course of an accident which occurred 
while he was doing some ornamental 
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work in a cinema hall, The Commis- 
sioner held that the claimant was a car- 
penter by profession and that by the 
loss of his left arm above the elbow, he 


was rendered unfit for the work of car-- 


penter as the work of carpentry 
could not be done by one hand only. On 
the basis of the said reasoning, the Com- 
missioner found that the claimant had 
lost 100% of his earning capacity and 
he awarded compensation on the said 
footing, In appeal before the Supreme 
Court at the instance of the owner of 
the cinema hall it was inter alia urged 
that the injury did not result in, par- 
manent total disablement of the claimant 
and that the Commissioner committed 
a gross error of law in taking that view 
as there was only permanent partial dis- 
ablement within the meaning of S. 2 
(1) (g) of the Act. The Supreme Court 
while rejecting the said submission, re- 
ferred to the definition of the expression 
“total disablement” in S. 2 (1) (1) which 
lays down that any disablement, whe- 
ther of a temporary or permanent 


nature, which incapacitates a workman 


for all work which he was capable of 
performing at the time of the accident, 
is total disablement, and held that in 
view of the finding of the Commissioner, 
the claimant in that case was rightly 
held to have lost 100% of his earning 
capacity. 

43. In Minu B. Mehta v, Balkrishna, 
AIR 1977 SC 1248, the injured person 
was a Surgeon aged about 63 on the date 
of the award (see M/s Marine & General 
Insurance Co, Ltd. v. Balkrishna Ram- 
chandra, 78 Bom LR 262 at p. 266 and 
268 : (AIR 1977 Bom 53 at pp, 56 and 
58). The medical evidence in that case 
was that as a direct result. of the injury 
sustained during the course of the acci- 
dent, there was restriction of movement 
ef the right elbow, This disablement was 
certified as permanent disability to the 
extent of 30%. According to the medi- 
cal evidence, the claimant’s operative 
work was bound to be affected as a re- 
sult of such disablement, though he 
would not be required to give it up to- 
tally (see page 267 of Bom LR ): (at 
p. 57 of AIR). The ‘Tribunal had come 
the conclusion in that case that the clai- 
mant was likely to suffer a loss of 
Rs. 1,26,000 for a period of seven years 
which was treated as the remainder of 
his life as from the date of the award. 
This amount was arrived at on the basis 
of the average of the income-tax returns 
for four years prior to the accident and 
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deducting therefrom the average income 
for four years subsequent to the acci- 
dent. The Tribunal awarded 50% of the 
said amount, that is to say, a sum of 
Rs. 63,000 as future pecuniary loss for 
the remainder of life (see page 268 of 
B.L.R.). In appeal, the Bombay High 
Court upheld the said award holding that 
the estimate of the future loss of the 
claimant by the Tribunal, which had 
the advantage of seeing the claimant, 
could not be capriciously or arbitrarily 
interfered with and that a professional 
man could not be given a compensation 
at the rate of ‘unearned’ income, such 
as, interest on fixed deposits in banks 
and that his loss must be determined 
having regard to his skill, ability, popu- 
larity and harm caused to his efficient 
functioning, The Tribunal, in the opinion 


~of the Bombay High Court, had made 


the best efforts and tried to determine 
compensation in as just a manner as was 
possible in all the facts and circum- 
stances of the case (see page 269 of 
B.L.R): (at p. 59 of AIR). In further ap- 
peal, before the Supreme Court it was 
contended that the provision for -Rupees 
$3,000 for the seven years as the likely 
loss due to the claimant’s disability was 
very high, The Supreme Court, in 
para 16, turned down this contention 


-holding that it was not called upon to 


interfere with the-quantum arrived at 
2 the Tribunal as well as the High 
urt, 


44. These two cases exemplify that 
in estimating the future loss of income 
the primary consideration must be the 
nature and extent of the disablement of 
the limb—permanent or temporary, total 
or partial—and its likely resultant effect 
on the earning capacity in the chosen 
avocation, profession or employment of 
the injured person. It is, therefore, not 
right to treat this problem as an abstract 
mathematical exercise and to make the 
future loss of income co-extensive with 
the percentage of permanent disability 
regardless of the other relevant consi- 
derations, 


45. In view of the foregoing discus- 
sion, if would appear that the Tribunal 
erred in the present case in computing 
the net loss of future income at Rs. 45 
per month. The first error has crept in 
on account of the Tribunal having as~ 


‘sumed that the appellant could still hava 


prosecuted his career as a mechanic to 
its ultimate end, In view of the severe 
handicap suffered in a vital limb of the 
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‘body the appellant could not possibly 
have realized his ambition of becoming 
a mechanic. This is not a matter of 


guess-work, for, the evidence . establishes | 


that the appellant was no longer em- 
ployed as a trainee mechanic on the 
date of the trial. The second’ error has 
crept in because the Tribunal has made 
the future loss of income co-extensive 
with the extent of personal disability 
without any regard to the other relevant 
considerations, The third error has crept 
in because even in judging the disable- 
ment the Tribunal has chosen to be 
guided by the. tables under the Work- 
men’s Compensation Act rather than by 
the overall assessment of such disable- 
ment by an expert witness. In our opin- 
ion, therefore, the Tribunal’s assessment 
of loss of future earning capacity cannot 
be accepted. 


46. We must now proceed to assess” 


the future pecuniary loss in light of what 
we have said above. We accept the esti- 
mate of the Tribunal that had the ap- 
pellant not met with this unfortunate 
.accideut, he would have earned at least 
Rs, 300 per month as mechanic, The in- 
come likely to accrue to him from the 
said source, however, must be taken to 
have been lost to him, for, he cannot 
any longer aspire to become a mechanic. 
The appellant will now have to eke out 
his living by doing sundry work . which 
in all likelihood will bring him no more 
than Rs. 200 to 225 per month, even on 
a liberal estimate having regard to his 
background, equipment and: handicap. 
The loss of prospective earning capacity 
must, therefore, be estimated at between 
Rs. 75 to 100 per month, To be precise, 
we estimate it at Rs. 90 per month. The 
annual loss on the basis of the said 
figure would work out to Rs. 1080, We 
are in agreement with the Tribunal that 
having regard to the age of the appel- 
lant and all other relevant factors, the 
multiplier of 15 ought to have been ap- 
plied. Accordingly, the award under this 
head should have been in the sum of 
Rs, 16,200 and not ‘Rs. 8,100. 


47. That leaves in the field the last 
three items of claim. Rs, 17,500 have 
been claimed as damages for pain and 
suffering and loss of future amenities 
and enjoyment of life. This amount has 
been claimed under two different heads, 
but for the purpose of discussion we 
will treat it as falling under a single 
head. Added to this is an additional 
item of claim of Rs, 1,000 on account of 


the inconvenience caused td the appel- 
lant as a result of.the physical defor- 
mity. -This item, as indicated earlier, 
must form -part of the compensation 
claimed under this very head, The Tri- 
bunal has awarded as against the afore- 


said claim of Rs. 18, 500 a total sum of 


Rs. 12,500. 


48. Damages under the head of pain 
and suffering dnd loss of amenities and 
enjoyment of life usually constitute a 
conventional sum which is arrived at on 
the basis of previous . judicial decisions 
relating to comparative severity of in- 
Juries, We recently had an occasion to 
consider this question in Babu Mansa 
v. Ahmedabad Municipal Corporation 
(AIR 1978 Guj 134) (supra) We have 
there pointed out that the particular cir- 


cumstances of the plaintiff, including his| . 


age and any, unusual deprivation he 
may suffer, are reflected in the actual 
amount of the award. The fall in the 
value of money leads to a continuing 
reassessments of damages at certain key 
points in the pattern where the disabi- 
lity is readily identiflable and not sub- 
ject to large variations in , individual 
cases, The facts of this case are very 
much similar to the facts in that case. 
In that case also, we were concerned 
with a boy aged about 15 who had suf- 
fered an almost similar injury in his 
right leg. He had developed a limp in 
the right leg and his permanent partial 
disability was assessed at 20%. We have 
expressed the view in that decision that 
the conventional amount of Rs. 10,000 
for pain and suffering which was indi- 
cated in the case of Ranjitsingh v, Mee- 
naxiben (1972-13 Guj LR 662) (supra) 
requires to be revised, having regard to 
the passage of time, in cases where an 
injury such as the present has been suf- 
fered by a young boy aged 15. In that 
case we awarded a sum of Rs. 15,000 for 
pain and suffering and loss of amenities 
and enjoyment of life. On the basis of 
the reasoning adopted by us in that case 
and following the said decision in the 
present case also, in our opinion, the 
award under this head should be in the 
sum of Rs, 15,000, The Tribunal’s award 
will accordingly have to be raised under 
this head also. 


48. We may now summarize the effect 
of our decision in respect of damages 
under the various heads. We will indi- 
cate. in the table set out below the addi- 
tional award made PN a each of 
the heads:— a ` ce 
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Rs, 500 Medical treatment, special diet 
and transport expenses. . 

Rs, 600 Pecuniary loss suffered by the 
appellant’s father who had at- 
tended upon the appellant while 

i he was in hospital. 

Rs, 925 Pecuniary loss suffered by the 
appellant up to the date of the 
trial, on account of loss of earn- 
ing at the rate of Rs. 50 per 
month. i 

Rs. 8,100 Future pecuniary loss at the 

- rate of Rs, 90 per month ` upon 
application of the multiplier of 
15. 

Rs. 2,500 Pain and suffering and loss of 
amenities of' life. 

Rs. 150 Damage to the bicycle, 


Rs. 12,775 


The appellant will accordingly be en- 
titled to additional compensation in the 
sum of Rs, 12,775 with interest at the 
rate of 6% per annum from the date 
of the claim petition and proportionate 
costs throughout, The respondents shall 
deposit the said amount with the Tribu- 
nal within -two months, Out of the said 
amount, the Tribunal will arrange to 
have an amount of Rs. 12,000 deposited 
in fixed deposit with a Nationalised Bank 
for a period of $1 months with the con- 
dition that the appellant will not be 


entitled to withdraw the amount before 


the due date nor will it be open to him 
to raise any loan against the said fixed 
deposit without the prior permission of 
. the Tribunal. Till the fixed deposit ma- 
tures the appellant will be entitled only 
to receive interest accruing due from 
time to time, if he so desires, The balance 


amount will be paid over to the appel- ` 


lant after due identification in person. 
This direction is being given with the 
consent of the learned advocate appear- 
ing on behalf of the appellant. As this 
order is passed in the case of a person 
who has already attained majority and 
in respect of whom there is no legal 
requirement of keeping the amount in 
fixed deposit, no charges in the nature 
of service charges or any other charges 
shall be recovered by the office of the 
Tribunal for making the deposit or for 
payment of interest or for the payment 
of the principal amount at the end of 
the period. There will be no order as to 
the costs of the respondents, 

Orders accordingly. - 
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S. H, SHETH AND R. C. MANKAD, JJ. 

Ambalal Vallavbhai Patel, Petitioner 
vV. Mangalonal Dhulabhai Bhoi, Respon- 
dent. 


Special Civil Appin. No, 218 of 1973, - 
D/- 1-2-1978.** 

(A) Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), Ss. 4, 32-0, 63— 
Person coming into possession of land 
and cultivating it under agreement of 
sale — Whether a deemed tenant. S. C. 
A, No. 1535 of 1867, D/- 5-8-1969 (Guj), 
Overruled, 


A person entering into possession of a 
piece of land and cultivating it under 
an agreement of sale does not become its 
deemed tenant under S, 4. S. C. A No 
1535 of 1967, D/- 5-8-1969 (Guj), Over 
ruled, (Case law discussed), 

(Para 13} 


Merely because a person under an 
agreement of sale delivers possession. of 
his land to another, the: person to whom 
the possession is delivered, cannot ba 
said to cultivate it necessarily lawfully. 
In such a case, it is necessary to exa- 
mine the basic character of an agree 
ment of sale and what it gives rise to 
An intending vendor enters into an 
agreement of sale with his intending ven= 
dee with the object of conveying title to 
the land to him, If intending vendee uses 
the agreement of sale as a spring board 
to jump at the tenancy, the very agree- 
ment fails because that agreement be- 
comes unenforceable under the Specific 
Relief Act, Therefore, the transaction 
which it witnesses also fails, The consi- 
deration for which the transaction was 
entered into also fails. The only known 
way of enforcing an agreement of sale is 
by obtaining specific performance there~ 
of under the Specific Relief Act. The 
moment the person holding possession of 
a land under an agreement of sale makes 
a claim to tenancy, its enforceability 
under the Specific Relief Act comes -to 
an end, If an agreement of sale is held 
to give rise to a tenancy, the tenant be- 
comes the owner not by obtaining the 
specific performance of that agreement 


*(Only portions approved 
porting by High Court are 
here.) 


for re- 
reported 


**(To set aside judgment and order of 
Gujarat Revenue Tribunal, Ahmeda- 
bad, D/- 13-10-1972.) 
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of sale but by virtue of the provisions of 
S. 32-O upon the expiry of one year. 
The entire scheme- of consideration also 
undergoes a complete transformation. 
Whereas in case of specific performance 
of an agreement of sale the intending 
vendee would pay the consideration to 
the intending vendor in terms of the 
agreement of sale, by acquiring title 
through the medium of the provisions of 
the Tenancy Act, he would pay an en- 
tirely different consideration as deter- 
mined by the Agricultural Lands Tri- 
bunal in terms of the provisions of the 
Tenancy Act. Therefore, if an agreement 
of sale gives rise to a deemed tenancy, 
the offspring in the shape of deemed 
tenancy which it produces destroys the 
parent itself, viz. the agreement of sale. 
A case cannot be conceived where lawful 
rights can be claimed upon the destruc- 
tion of something on the strength of 
which they are claimed. (Para 11) 


Next when a person who holds posses- 
sion of a land under an agreement of 
sale makes a claim to tenancy which the 
agreement of sale does not contemplate, 
he goes back upon the agreement and 
therefore, the possession which was 
delivered to him under the agreement of 
gale ceases to be lawful, Therefore, 
there is no lawful cultivation by him 
as and from the date on which he makes 
a claim foreign to the agreement of sale. 
Such a foreign claim repudiates the 
entire agreement of sale and its very 
basis. Thirdly, parties by entering into 
an agreement of sale create one type 
of contract, It is difficult to imagine that 
the Legislature by enacting S. 4 contem- 
plated a substitution of jural relation- 
ship different from one contemplated 
by the parties. Where there is no such 
contract or where there is a contract 
which is in conformity with the jural 
relationship of landlord and tenant, dif- 
ferent considerations would prevail. But 
the same considerations cannot prevail 
where one contract is sought to be sub- 
stituted for another or where a. jural 
relationship, not conceived by the con- 
tract, is claimed on the ashes of the con- 
tract itself. - (Para 12) 


Moreover, if S, 4 is construed as giv- 
ing rise to a 'deemed tenancy’ from the 
possession held under an agreement of 
sale, it would provide an easy way to 
defeat the provisions of S. 63. An agri- 
culturist would enter into an agreement 
of sale with a non-agriculturist without 
the permission of the Collector, hand 
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over possession of his land to him and 
would inspire the non-agriculturist to 
make a claim to tenancy. If the claim to 
tenancy made by a non-agriculturist 
under the aforesaid circumstances suc- 
ceeds as it should, the provisions of 


"5, 63 would be defeated. The Legislature 


could not have contemplated that S. 4 

should be used as a medium for defeat- 
ing any other provision in the Act. 

(Para 15) 

(B) Interpretation. of Statutes — Cegal 

fiction — Legal fiction and presumption 


— Distinction between. (Evidence Act . 


(1872), S. 114). 


A legal fiction is one which fs not an 
actual reality but which the law re- 
quires the Court to accept it as a reality. 
Therefore, in case of legal fiction, the 
Court believes something to exist which, 
in reality, does not exist. In other words 
it is nothing but a presumption of the 
existence of a state of affairs which in 
actual reality is non-existent, When 
viewed from this context, there is not 
much difference between a legal fiction 
and a presumption. However, it cannot be 
said that legal fiction and a presumption 
are wholly identical in all respects. A 
presumption may be conclusive or it may 
be rebuttable. A presumption gives rise 
to a legal fiction. It is conclusive if no 
evidence can be permitted to be led to 
deny it, In case of a presumption which 
is rebuttable, unless the contrary is 
established, a fictitious state of af- 
fairs is presumed to exist as if it is an 
actual reality, - (Para 10) 


Anno: AIR Manual (3rd Edn), Evi. 
Act, S, 114, N, 1, 


Cases Referred: Chronological Paras 


(1969) SpL Civil Appln. No. 1535 of 1987, 
D/- 5-8-1969 (Guj) l 5, 6 
ILR (1968) Guj 1007 7, 14 
AIR 1964 SC 1320:65 Bom LR 328 6, 
8, 9, 10, 12, 13, 14 
AIR 1957 Bom 195:59 Bom LR 168 (FB) 
6, 8, 10, 12, 13, 14 

AIR 1957 Bom 198:59 Bom LR 194 
6, 8, 10, 13, 14 

M. C. Shah, for Petitioner; A M. Peer- 
zada, for Respondent, 

S. H, SHETH, J.:— Petitioner is the 
owner of survey No. 1137/3-4 and sur- 
vey No, 1138/1-2 of village Vadthal in 
Nadiad taluka of Kaira District. On 11th 
May 1958 he agreed to sell the lands in 
question to the respondent for a sum of 
Rs, 2,501. The respondent paid to the 
petitioner Rs, 1,501 ie. Rs, 1,000 less 
than the consideration for the transac- 
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tion of sale. The sale deed could not be 
executed because the respondent’s house 
was gutted and he could not pay the 
balance to the petitioner, It is the peti- 
tioner’s case that he thereupon returned 
to the respondent the amount which the 
latter had paid to him and took back 
possession of the lands in question. It 
ig the respondent’s case that the 
session of the lands was forcibly taken 
by the petitioner. Under these circum- 
stances, the respondent filed the present 
-suit before Mamlatdar, Nadiad, under 
S. 70 (b) read with S, 29 of the Bombay 
Tenancy and Agricultural Lands Act, 
1948 (hereinafter referred to as ‘the 
Tenancy Act” for the sake of brevity) 
for a declaration that he was a tenant 
of the petitioner in respect of the lands 
in question and for recovering posses- 
sion thereof from the petitioner. He also 
set up in that suit the plea that his ten- 
ancy commenced much earlier than the 
agreement of sale executed in his favour 
by the petitioner. . 


2. The Mamlatdar disbelieved the res- 
pondent’s case of anterior tenancy 
and held that no tenancy re- 


sulted from the agreement of sale. He, 
therefore, dismissed his suit on 30th 
Nov, 1964. The respondent appealed 


against that order to the Deputy Collec- 
tor who upheld the findings recorded by 
the Mamlatdar and dismissed the appeal. 


3. The respondent challenged the ap- 
pellate order in a revision - application 
which he filed before the Gujarat Reve- 
nue Tribunal. The Tribunal did not deal 
with the respondent’s plea of anterior 
tenancy but held that since the respon- 
dent had been cultivating lawfully the 
lands in question under an agreement 
of sale, he was deemed to be a tenant in 
respect of the lands in question by 
virtue of the provision of S. 4 of the 
Tenancy Act. The Tribunal, therefore, 
allowed the revision application, grant- 
ed to the respondent a declaration 
which he sought and ordered the peti- 
` tioner to deliver the possession of the 
land in question to him, 


4. It is that order which is challeng- 
ed by the petitioner in this petition. 

5. This petition came up for hearing 
before Mr. Justice M, P, Thakkar on 5th 
. July 1977. The decision of Mr. Justice 
J. B. Mehta in Gemalsing Vakhatsing 
v. Abhesing Kabhai, Special Civil Appln. 
No, 1535 of 1967 decided on 5-8-1968 
(unreported decision) was cited before 
him. In that judgment Mr, Justice J. B, 
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pos-. 


ALR 


Mehta has taken the view that a person 
who enters into possession of a land 
under an agreement of sale is lawfully 
cutilvating that land and must, there- 
fore, be deemed to be the tenant in 
respect thereof by virtue of the provi- 
sions contained in S. 4 of the Tenancy 
Act, It was argued before Mr, Justice 
M. P, Thakkar that that unreported de- 
cision of Mr. Justice J. B. Mehta ren- 
dered nugatory several provisions: of ‘the 
Tenancy Act and that, therefore, it did 
not lay down the correct law. This argu-. 
ment appealed to Mr. Justice . Thakkar ` 
who by his order dated 5th July 1977 
referred the case to a Division Bench. 
It is under these circumstances that this 


petition has been placed before us for - 


decision, 


6. Before we refer to the PAR 
decision of Mr. Justice J. B. Mehta, it 
is necessary to have a quick glance at 
two sections in the Tenancy Act. Sec, 4 
provides: 


“A person lawfully cultivating any 
land belonging to another person shall 
be deemed to be a tenant if such land is 
not cultivated personally by the owner 
and if such person is not—~ 


(a) a member.of the owner’s family; or 


(b} a servant on wages payable in 
cash or kind but not in crop share or a 
hired labourer cultivating the land un- 
der the personal supervision of the 
owner or any member of the owner's 
family, or 

(c) a mortgagee in possession.” 

It is not necessary for the purposes of 
this decision to reproduce the two ex- 
planations which are appended to S. 4 
The entire controversy which has arisen 
before us turns upon the expression 
“lawfully cultivating”, S. 2 (18) defines 
the expression “tenant” so as to mean 
a person who holds land on lease and 
includes, amongst others, a person who 
is deemed to be a tenant under S. 4, It 
has been argued by, Mr. Peerzada that a 
person who has entered into possession 
of a land under an agreement of sale 
is lawfully cultivating it and that, there- 
fore. he must be deemed to be a tenant. 
In other words, the attempt which he 
has made is to divide persons who culti- 
vate lands belonging to others into two 
categories. The first category consists of 
those who are lawfully cultivating them 
and the other category consists of those 
who are not lawfully cultivating them. 
So far as the first category of persons 
is concerned, there are only three ex= 
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ceptions to it, Those three exceptions 
are specified in S. 4. Therefore, the 


argument which Mr. Peerzada has rais- 
ed is that all persons lawfully cultivat- 
ing lands belonging to others are “ten- 
ants” or “deemed tenants” in respect of 
those lands except those who are mem- 
bers of the owner’s family, servants of 
the- -owner engaged on wages payable in 
cash or kind and mortgagees in posses- 
sion, In support of his argument, Mr. 
Peerzada has relied upon two decisions 
of this Court. The first is in Ghemalsing 
Vakhatsing v. Abhesing Kabhai, Special 
Civil Appln. No. 1535 of 1967 decided 
by Mr. Justice J. B. Mehta on 5-8-1969. 
It was a case in which agreement of 
sale was executed by the respondent in 
that case in favour of the petitioner and 
possession was delivered. The petitioner 
did not enforce that agreement of sale 
but claimed that he had been holding 
possession of the land under an agree- 
ment of sale and had, therefore, been 
cultivating it lawfully. He, therefore, 
contended that he had acquired the sta- 
tus of a deemed tenant under S, 4 of 
the Tenancy Act. Two decisions were 
cited before Mr, Justice J, B. Mehta, One 
was in Gulabrao M. Wani v. Hema 
Kashiram Gajare, 59 Bom LR 194: (AIR 
1957 Bom 198) and another was in Jas- 
vantrai Tricumlal v. Bai Jivi, 59 Bom LR 
168: (AIR 1957 Bom 195) (FB). After 
having examined both those decisions, 
he expressed the opinion that the prin- 
ciple laid down in Gulabrao’s case (su- 
pra) could no longer hold the field be- 
cause what was laid down in the Full 
Bench decision in Jasvantrai’s case (su- 
pra) and the Supreme Court in Dahya 
Lala v. Rasul Mahomed Abdul Rahim, 
65 Bom LR 328: (AIR 1964 SC 1320) 
runs contrary to it. We are shortly exa- 
mining all these three decisions. He 
drew a distinction between the presump- 
tion which, according “to the Division 
Bench, in -Gulabrao’s case (supra) arose 
from S5. 4 of the Tenancy Act and the 
legal fiction which, according to the 
Full Bench decision and the decision of 
the Supreme Court, arose from that sec- 
tion. We will shortly point out that 
there is not much difference in what the 
Division Bench calls in Gulabrao’s case 
(supra) a presumption and what the 
Full Bench of the Bombay High Court 
and the Supreme Court in the decisions 
referred to above call a legal fiction. 
Relying upon the said two decisions, he 
expressed the opinion that the relevant 
conditions imposed by the statute which 
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confers status of a 'deemed tenant were 
that the person claiming the status of a 
deemed tenant must be cultivating the 
land of another lawfully and nothing 
more, He has further observed that S. 4 
of the Tenancy Act did not require that 
the person claiming the status of a 
deemed tenant must be cultivating the 
land of another with the consent or the 
authority of that person, It has been 
further observed in that decision that 
to import a condition that a person who 
claims the status of a deemed tenant 
must be cultivating the land with the 
consent of the owner is to re-write the 
section and to destroy its practical uti- 
lity. Referring to the licencees, be has 
observed that they would also fall with- 
in the class of persons lawfully culti- 
vating the lands belonging to others 
even though the owners might have 
just permitted them to enter the land 
and cultivate it. Therefore, according to 
Mr, Justice J. B. Mehta, to exclude the 
persons holding the lands under agree- 
ments of sale and cultivating them 
from the category of deemed tenants 
would amount to unduly restricting the 
intention of the Legislature to limit the 


benefit of S. 4 to persons who derive 
the authority to cultivate from the 
owner, Indeed while expressing this 


. view, he has drawn heavily upon what 


the Supreme Court has stated in Dahya 
Lala’s case (supra). In his opinion, a per- 
son who enters into the possession of 
the land under an agreement of sale 
and cultivates it satisfies all the ingredi- 
ents of S5. 4 of the Tenancy Act and, 
therefore, he falls under the category 
of a deemed tenant. After having re- 
ferred to the Full Bench decision of the 
Bombay High Court in Jasvantrai’s case 
(supra) and the decision of the Supreme 
Court in Dahya Lala’s case (supra), he 
has further stated that S. 4 does not 
create a rebuttable presumption but 
creates an artificial class of deemed 
tenants, 


T. The next decision upon which re- 
liance has been placed by Mr. Peerzada 
is Ranchhod Fakir Halpati v. Govanbhai 
Bhikhabhai, ILR (1968) Guj 1007, It was 
a case in which land was given to one 
Jogi Purshottam for cultivation.on con- 
dition that he would render service to 
the community by filling water trough 


in the village. The dispute between 
the parties arose in regard to that 
land, The claim to tenancy made 
to that land was examined by 


+ 
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Mr, Justice Bhagwati. In that context, he 
examined the implications of S. 4 of the 
Fenancy Act and observed that it does 
not enact a presumption of tenancy 
which can be rebutted by the landlord. 
According to him, the section: does not 
lay down that if a person is lawfully 
cultivating the land belonging to another, 
he shall be presumed to be a tenant un- 
less the contrary is proved by the other 
side, What S. 4 lays down, it has been 
further observed, is to enact a legal fic- 
tion whereby a person who would not 
otherwise be a tenant is by 
law deemed to be a tenant for the pur- 
pose of the Act. Proceeding further, he 
has observed that once the conditions 
specified in S, 4 are fulfilled, the legal 


fiction must arise and the person who is - 


lawfully cultivating the land of another 
must be deemed to be the tenant of the 
land even though the land is not let out 
to him as a tenant and under the ordi- 
nary law, he would not be a tenant. 
These two decisions which Mr. Peerzada 
has relied upon indeed lent support to 
his contention that those who cultivate 


. lawfully either ùnder an agreement of 


sale or otherwise become deemed ten- 


‘ants by virtue of the provisions of S, 4 


of the Tenancy Act, 


8. We will now proceed to examine — 


the effect of the three decisions upon 
which Mr. Justice J, B, Mehta has plac- 
ed reliance. In Gulabrao’s case (AIR 
1957 Bom 198) (supra) a Division Bench 
of the Bombay High Court was consi- 
dering the case of a person who claimed 
tenancy after having entered into the 
possession of the land under an agree~ 


‘ment of sale and started cultivating it. 


It is necessary to point out that Gulab- 
rao’s case was a direct case in which the 
effect of S. 4 of the Tenancy Act upon 
the possession held under an agreement 


‘of sale was examined. In this context, 
. we may point out that n the Full Bench 


decision of the High Court of Bombay 


‘in Jasvantrai’s case (AIR 1957 Bom 195) 
(supra) and in the decision of the Sup- 


reme Court in Dahya Lala’s case (AIR 
1984 SC 1320) (supra) the effect of S. 4 
of the Tenancy Act on possession held 
under an agreement of sale was not exa- 
mined because that was not the issue 
before the Court. A Division Bench of 


the High Court of Bombay in Gulabrao’s 


case (supra) held that the expression 
“deemed to be” gave rise to a presump- 
tion in favour of a person lawfully cul- 
tivating the land of his being a tenant 
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fiction of 


A.LR. 
It was further observed in that decision 


tbat it was a rebuttable presumption, 


For making that observation, reference 
was made to Explanation I to S. 4. It 
was further observed that S. 4 by itself 
does not confer any status of tenancy 
but it only raises a presumption. In the 
context of an agreement of sale, it was 
further observed that it created a special 
contractual relationship between the par~ 
ties and that it was not in the nature of 
tenancy and, therefore, the presumption 
raised by S. 4 was rebutted. In Jasvant« 
rai’s case, the effect of S. 4 was exa- 
mined not in the context of an agree 
ment of sale but in the context of the 
sub-tenancy created by the tenant. We 
may point out that the sub-tenancy 
which the tenant in that case had creat~ 
ed was a lawful sub-tenancy, It was 
held that the substantial effect of S. 4 
of the Tenancy Act was that on the 
termination of a contractual tenancy be~- 
tween the tenant and the sub-tenant; 
provided the sub-tenancy was valid, was 
to bring into existence a statutory ‘ten~ 
ancy. Therefore, a sub-tenant would 
become a statutory tenant.of the land-~ 
lord when the tenancy and the tenant 
were eliminated. As long as the tenancy 
and the tenant were there, the sub-ten~ 
ant was protected by the contract be- 
tween him and the tenant. However, 
when the protection ¢ame to an end by 
reason of the elimination of the ten- 
ancy, the statute gave the protection to 
the sub-tenant which he did.not other~ 
wise have. In that context, S. 4 of the 
Tenancy Act was construed by the Full 
Bench, It was rightly observed by the - 
Full Bench in that case that S. 4 did not 
deal with the class of contractual ten- 
ants alone. It was also dealing with a 
class of persons upon whom artificial 
tenancies were conferred. The Full 
Bench further observed that there was 
no warrant for reading into S. 4 tha 
words “a person lawfully -cultivating 
with the consent or authority of the 
owner”, Whether the character. of culti- 
vation is lawful or not varies from case 
to case. There is no doubt or disputa 
about the fact that S. 4 casts its nef 
wider and brings within its sweep not 
only the contractual tenancies but ten« - 
ancies which. have been created other- 
wise than by consent of parties if the 
terms of S, 4 are satisfied. In our opin- 
lon, it is not correct to say that tha 
principle laid down by the Full Bench 
in Jasvantrai’s case (supra) applies to 
the instant case on all fours, Whilst try= 
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ing to apply the principle laid down in- 
the decision of the Full Bench, it is 
necessary to remember that the transac- 
tion between the tenant and the sub- 
tenant was a transaction of lease itself, 
The landlord had leased out his land to 
the tenant and the tenant had leased 
out his interest in the land to the sub- 
tenant. The transaction between the 
tenant and the sub-tenant was valid. 
Therefore, though the sub-tenancy was 
created by the tenant without the con- 
sent .of the owner,. was it binding upon 
the owner? That was the question which 


arose. Even under the provisions 
of Transfer of Property.. Act, a 
valid -sub-tenancy or under tenancy 


would bind the owner, The provisions 
of S. 4 of the Tenancy Act have gone 
a step further and provided that not 
only the transaction of sub-lease be- 
tween the tenant and the sub-tenant is 
binding upon the owner but with the 
elimination of the tenant and his ten- 
ancy, a sub-tenant becomes a ‘deemed 
tenant’ by virtue of the provisions of 
S. 4 of the Tenancy Act, It is in the 
context of lease to cultivate and a sub- 
lease to cultivate that the Full Bench 
took the view that the sub-tenant was 
deemed to be the tenant within the 
meaning of the language used in S. 4 of 
the Tenancy Act as soon as the tenant 
and the tenancy were eliminated. . 


9 Let us now examine the decision 
of the Supreme Court in Dahya Lala’s 
case (supra). There, the question of 
construing S. 4 arose before the Sup- 
reme Court in the context of a tenant of 
a mortgagee in possession, S. 4 which 
casts its net very wide excludes from 
its operation mortgagees in possession. 
Therefore, a -mortgagee in possession 
cannot claim the status of a tenant-or a 
deemed tenant, If a mortgagee in pos- 
session cannot claim that status, can a 
tenant inducted by him into the land 
claim the status of a ‘deemed tenant’ as 
against the original owner or mortgagor? 
The Supreme Court took two facts into 
account, Firstly, there was a valid con- 
tract of leasing the land between the 
mortgagee in possession and his tenant. 
Therefore, so far as the mortgagee in 
possession was concerned, he had creat- 
ed a valid tenancy in favour of the ten- 
ant who was, by virtue of the consent 
given by the mortgagee in possession to 
him, had been cultivating the land. 
Therefore, the tenant as against the 
mortgagee in possession was lawfully 
cultivating the land, Therefore, can it 
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be said that he was lawfully cultivating 
the land as against the mortgagor or the 


owner? The question was answered by 
the Supreme Court in the affirmative be- 


cause when the owner mortgagor parted. 


with the possession of the land in favour 
of the mortgagee, he, by necessary im- 
plication, conferred upon the mortgagee 
in possession the authority to lease out 
the land if he so chose. Therefore, the 
implied ‘authority given by the mortga~ 
gor to the mortgagee to lease out the 
land if he so thought fit and the act of 
the mortgagee to lease out the land to 
the tenant, when read together, meant 
that as against the mortgagor, the ten- 
ant had been lawfully cultivating it. In 
both these cases, there was a contract 
of lease, . In the first case, it was be- 
tween a tenant and a sub-tenant. 
In the second. case, it was between 
a mortgagee in possession and his 
tenant, Therefore, the Full Bench of 
the High Court of Bombay and the Sup- 
reme Court held that the persons whose 
claims they were examining had been 
lawfully cultivating the lands and had 


acquired the status of deemed tenants. - 
It was in that context that they laid 


down that S. 4 creates a legal fiction. 


10. Now, let us see the distinction 
between a presumption and a legal fic- 
tion. In our opinion, a legal fiction ig 
one which is not an actual reality but 
which the law requires the Court to ac- 


cept it as a reality. Therefore, in case] . 


of legal fiction, the Court believes some~ 
thing to exist which, in reality, does not 
exist. In other words, it is nothing but 
a presumption of the. existence of a state 
of affairs which in actual reality is non- 
existent, When viewed from this con- 
text, there is not much difference between 
a legal fiction and a presumption. How- 
ever, it cannot be said that legal fiction 
and a presumption are: wholly identical 


in all respects, A presumption may bèj 
‘conclusive or it may be rebuttable. A 


presumption gives rise to a legal fiction. 
It is conclusive if no evidence can bs 
permitted to be led to deny it. In case 
of a presumption which is rebuttable, 
unless the contrary is established, a fic 
titious state of affairs is presumed to 
exist as if it is an actual reality. Indeed 
the Division Bench of the High Court of 
Bombay in Gulabrao’s case (AIR 1957 
Bom 198) (supra) has, in terms, stated 
that the presumption which S. 4 raises 
is a rebuttable presumption, The Full 
Bench of the High Court of Bombay in 
Jasvantrai’s case (AIR 1957 Bom 195) 


~ 
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(supra) and the Supreme Court in Dahya 
Lala’s case (AIR 1964 SC 1320) (supra) 
have not stated that the legal fiction 
which S. 4 gives rise to is an irrevocable 
fiction, In our opinion, on the language 
of S. 4, it cannot be said to be so be- 
cause the existence of the legal fiction 
contemplated by S. 4 depends upon the 
satisfaction of certain conditions prece- 
dent. ‘Inter alla, there are two major 
conditions which must be satisfied. A 
person must be cultivating a land be- 
longing to another and he must be law- 
fully cultivating it, 


11. The question, therefore, which 
arises for our consideration is whether 
merely because a person under an agree- 
ment of sale delivers possession of his 
land to another, does the person to 
whom the possession is delivered culti- 
vate it necessarily lawfully? In order 
to decide this question, it is necessary to 
examine .the basic character of an agree- 
ment of sale and what it gives rise to, An 
intending vendor enters into an agree- 
ment of sale with his intending vendee 
with the object of conveying title to the 


~ „land to him, If the intending vendee 


._ uses the agreement of sale as a spring 
-- board to jump at the tenancy, the very 
agreement fails because that agreement 
becomes unenforceable under the Speci- 
fic Relief Act, Therefore, the transac- 
tion which it witnesses also fails. The 
consideration for which the transaction 
was entered into also fails. The only 
known way of enforcing an agreement 
of sale is by obtaining specific perform- 
ance thereof under the Specific Relief 
Act. The moment the person holding 
possession of a land under an agreement 
of sale makes a claim to tenancy, its 
enforceability under the Specific Relief 
Act comes to an end, If an agreement 
of sale is held to give rise to a tenancy, 
the tenant becomes the owner not by 
obtaining the specific performance of 
that agreement of sale but by virtue of 
the provisions of S. 32-O of the Tenancy 
Act upon the expiry of one year. The 
entire scheme of consideration also un- 
dergoes a complete transformation. 
Wheras in case of specific performance 
of an agreement of sale the intending 
vendee would pay the consideration to 
the intending vendor in terms of the 
agreement of. sale, by acquiring title 
through the medium of tHe provisions 
of the Tenancy Act, he would pay an 


entirely different consideration as deter- ` 


mined by the Agricultural Lands Tribu- 
nal in terms of the provisions of the 
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Tenancy Act. In our opinion, there- 
fore, if an agreement of sale gives rise 
to a deemed tenancy, the offspring in 
the shape of deemed tenancy which it 
produces destroys the parent itself, viz. 
the agreement of sale. We are not able 
to conceive of a case where lawful 
rights can be claimed upon the destruc- 
tion of something on the strength of 
which they are claimed, 


12. Next when a person who holds 
possession of a land under an agreement 
of sale makes a claim to tenancy which 


the agreement of sale does not contem« _ 
plate, goes back upon the agreement and — 


therefore, the possession which was 


delivered to him under the agreement of. 


Bale ceases to be lawful, Therefore, there 
is no lawful cultivation by him as and 
from the date on which he makes a 
claim foreign to the agreement of sale. 
Such a foreign claim repudiates the en- 
tire agreement of sale and its very 
basis. Thirdly, parties by entering into 
an agreement of sale create one type of 
contract, It is difficult to imagine that 
the Legislature by enacting S. 4 contem- 
plated a substitution of jural relationship 
different from one contemplated by the 
parties, Where there is no such con- 
tract or where there is a contract which 
is in conformity with the jural relation- 
ship of landlord and tenant, different 
considerations would prevail. But the 
same considerations cannot prevail whera 
one contract is sought to be substituted 
for another or where a jural relation- 
ship, not conceived by the contract,’ is 
claimed on the ashes of the contract it- 
self. The situation which obtained in 
Jasvantrai’s case (AIR 1957 Bom 195) 
(supra) decided by the Full Bench of tha 
High Court of Bombay and in Dahya 
Lala’s case (AIR 1964 SC 1320) (supra) 
decided by the Supreme Court was in 
conformity with the first mentioned pro- 
position, The two propositions cannot 
stand together, They are in conflict with 
each other. 


13. In our opinion, so far as the 
agreements of sale are concerned, the 
modus operandi to claim title to the 
land which can be adopted can only be 
under the Specific Relief Act, The mo- 
dus operandi of claiming title to it by 
invoking the provisions of S. 4 cannot 
be adopted because S. 4 does not have 
an overriding effect upon the provisions 
of Specific Relief Act. Sec. 4 does not 
open with any non obstante clause. Un- 
der these circumstances, we feel that 
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an agreement of sale which is compulso- i 


rily enforceable under the Specific Relief 


Act cannot be enforced by invoking the 
provisions of Sec, 4 read with S. 32-0 
of the Tenancy Act because the provi- 
sions of the Tenancy Act do not exclude 
the provisions of Specific Relief Act. In 
our opinion, therefore, though the Divi- 
sion Bench of the High Court of Bombay 
in Gulabrao’s case (AIR 1957 Bom 198) 
(supra) did not say so much as we have 
been required to say, the view which 
they took was correctly taken by them 
-in-'so.far as the agreements of sale were 
concerned, It is, therefore, wrong to 
say that the principle laid down by the 
Supreme Court in Dahya Lala’s casa 
{AIR 1964 SC 1320) (supra) and by the 
Full Bench of the High Court of Bom- 
-= bay in Jasvantrai’s case (supra) militates 
against the principle laid down by the 
High Court of Bombay in Gulabrao’s 
case (supra) and that, therefore, the 
principle laid down in Gulabrao’s case 
(supra) has become inapplicable. On the 
analysis of the facts of those cases, the 
provisions of Ss, 4 and 32-0 of the Ten- 
ancy Act and the implications flowing 
from agreements of sale, we are of tha 
opinion that so far as the agreements 
of sale are concerned, they are governed 
by the decision of the High Court of 
Bombay in Gulabrao’s case (supra). That 
decision still holds the field in that class 
of cases, In other class of cases, 
particularly in cases oof tenancies 
created by the mortgagees in pos- 
session and lawful sub-tenancies creat- 
ed by the tenants, the decisions of 
the Full Bench of the High Court of 
Bombay in Jasvantrai’s case (supra) and 
of the Supreme Court in Dahya Lala’s 
case (supra) would hold the field. These 
two sets of decisions operate in altoge- 
ther different flelds, The areas in which 
they operate do not overlap. It is, 
therefore, wrong to come to the conclu- 
sion that there is. any conflict between 
the decision of the High Court of Bom- 
bay in Gulabrao’s case (supra) on one 
hand and the decisions of the High 
Court of Bombay in Jasvantrai’s casa 
(supra) and of the Supreme Court in 
Dahya Lala’s case (supra) on the other 
hand, We see no conflict between them 
because, as we have stated earlier. they 
operate in altogether different fields. 
With great respect, therefore, we are 
unable to concur in the view expressed 
by Mr. Justice J. B. Mehta in the wn- 
reported decision to which we have ren 
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14. So far as the decision of Mr, Jus- 
tice Bhagwati in Ranchhod Fakir’s case, 
(ILR (1968) Guj 1007) referred to above, 
is concerned, it also operates in a differ- 
ent field. It has no application to the 
case of an agreement of sale. It also 
operates in a field where contract of 
cultivation has been created by one in 
favour of another. Broadly speaking, 
therefore, the Full Bench decision of 
the High Court of Bombay in Jasvan-~ 
trai’s case (supra), the decision of the 
Supreme Court in Dahya Lala’s case 
(supra) and the decision of Mr. Justice 
Bhagwati in Ranchhod Fakirs case 
(supra) operate in one field, while tha 
decision of the High Court of Bombay 
in Gulabrao’s case (supra) operates in 
an altogether different field. 


15. It is necessary in this context to 
refer to S. 63 of the Tenancy Act. It, 
inter alia, provides as follows: 


“Save as provided in this Act, (a) na 
sale including sales in execution of a 
decree of a Civil Court for recovery of 
arrears of land revenue or for sums re- 
coverable as arrears*of land revenue, 
gift, exchange or lease of any land ot 
interest therein, ... ... ems ve 
Shall be valid in favour of a person who 
is not an agriculturist ......... gi 


The first proviso lays down that. the 
Collector or an officer authorized by the 
State Government in that behalf may 
grant permission for such sale, gift, ex- 
change, lease or mortgage on such con- 
ditions as may be prescribed, The lease 
of an agricultural land from an agricul- 
turist to a non-agriculiturist is, there- 
fore, prohibited except in a case in 
which it has been permitted by the Col- 
lector or by an officer authorised by 
the State Government in that behalf 
Now, if S. 4 is to beso construed as ta 
give rise to a ‘deemed tenancy’ from the 
possession held under an agreement of 
sale, it would provide an easy way ta 
defeat the provisions of S. 63. An agri- 
eulturist would enter into an agreement 
of sale with a non-agriculturist without 
the permission of the Collector, hand 
over possession of his land to him and 
would inspire the non-agriculturist ta 
make a claim to tenancy. If the claim 


‘to tenancy made by a non-agriculturist 


under the aforesaid circumstances suc- 
ceeds as it should, the provisions of Sec- 
tion 63 of the Tenancy Act would be 
defeated. We do not think that the 
Legislature contemplated that 5. 4 
should be used as a medium for defeat- 


< unwary and honest person, If 
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ing any other provision in the Act. The 
enforcement of one section of an Act 
must be consistent with the entire 
scheme of the Act. To interpret one 
section in a manner which defeats the 
provisions of another section is, in our 
opinion, not a correct canon of construc« 
` tion, Therefore, Ss. 4 and 63 can well 
stand together in support of each other 
if possession of and the consequent culti- 
- vation. by an intending vendee under an 
‘agreement of sale are excluded from 
the area in which 5. 4 operates. 


16. Next, S, 4 is not an instrument 
for a dishonest person to dupe a sate 
a wal 
honest person enters into an agreement 
of sale with another, pays a small 
amount tewards the earnest money, en- 
ters into possession in anticipation of 
the conveyance of the title to him, deli- 
berately commits breach of the agree- 
‘ment, goes back upon it and claims ten- 
ancy when the intending vendor seeks 
‘to recover possession of his land from 
him, what happens? Shall the dishonest 
person succeed? Will he be able to 
achieve his evil design successfully un- 
der the protection of law? Has Sec. 4 
been enacted to protect the dishonest 
and to penalise the honest? Is S. 4 an 
instrument to demolish basic moral va- 
lues of the society? Is it a perpetrator 
of fraud and deceit? Is it intended to 
create chaos in society? As between a 
small landholder and his intending ven~ 


dee, is it intended to strip the small 


landholder naked to clothe his dishonest 
and crooked vendee? Is it an instrument 
which creates poverty or distributes it? 
Or is it an instrument which levels 
down the peaks? If we take the view 
which Mr. Peerzada has canvassed, it 
will be removed from achieving its last 
mentioned laudable objective and will 
operate as a fountain of dishonesty and 
crookedness creating poverty where there 
is none without removing it from any 
other social pocket, We do not think 
that the Legislature, by enacting S. 4 in 
a very wide language, thought of trap- 
ping the honest and the simple for mak- 
ing them prey of the wily and the dis- 
honest. Therefore, in our opinion, S. 4 
does not operate in the fleld of agree- 
ments of sale under which possession 
has been delivered to the intending ven- 
dee. 


17 w 2x x xxx i 
Order accordingly. 
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D. P. DESAI AND 
M. P. THAKKAR, JJ. 

Simatul Chemical Industries Pvt, Ltd. 
Nandeshari, Appellant v. Cibatul Ltd, a 
Company, Atul,. Respondent. 

First Appeal No, 595 of 1976, D/- 9-8- 
1977. 

(A) Trade and Merchandise Marks Act 
(43 of 1958), S. 12 — “Deceptively simi- 
lar” — Determination — Tests, 

Where no trade marks are used for tha 
products and a manufacturer complains 
that the likely customer of his goods ‘is 
apt to be confused by the similarity be- 
tween the name of his Company and the 
name of some other Company which has 
subsequently started production, _ though 
the Court has to apply the test whether ` 
such hypothetical consumer would be 
confused in selecting the goods of the 
rival Companies by the similarities in 
their names, the Court has ultimately to 
form its own opinion on the matter, 
(1901) 17 RPC 628; (1910) 27 RPC 645; 
(1910) 27 RPC 753 and AIR 19860 SC 142; 
Rel, on. (Para 4) 


The test to be applied is the test of 
an average person with imperfect recol- 
lection, The Court has to visualize a 
customer or a tradesman or a citizen 
who may happen to have dealings with 
the Company complaining or who may 
happen to want to purchase the goods 
manufactured by such Company and de- 
cide whether such a customer or trades- 
man or citizen would get confused, It 
would not be right to apply the test of 
a man of extraordinary memory who re- 
members the spelling of the. name of 
each Company or‘a person who jots 
down meticulously and’ methodically the 
names of Companies in his diary and 
brings out his diary and contemplates 
whether he is dealing with one Com- 
pany or the other. (Para 4) 

Anno: ATR Manual (8rd Edn) Trade 
and Merchandise Marks Act, S. 12, N. 2. 

(B) Trade and Merchandise Marks Act 
(43 of 1958), S. 11 —— Names of Com- 
panies deceptively similar — Onus on 
plaintiff — Nature, 

Where a Company (manufacturer) com- 
plains that his customers are likely to 
be confused by similarities in the name 


SEP TE SODAS SBN ARO TEs OR STS 
*(Against decision of H, V, Bakshi, Judge 


4th Court, City Civil Court, Ahmeda- 
bad in Civil Suit No, 130 of 1975), 


EV/FV/C23/78/SNV. 
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of his Company and another Company 
that has started production subsequent- 


ly, it is not necessary for the plaintiff to - 


show that the words in the names of ri- 
val Companies are identical, The plain- 
tiff does not set out to establish that it 
is a question of the user of an identical 
hame, The plaintiff simply undertakes 
to show that the two names are so de- 
ceptively similar that there is a likeli- 
hood of confusion amongst the persons 
dealing with the two Companies. 

(Para 4) 


Anno: AIR Manual (3rd Edn), Trada 
and Merchandise Marks Act, 5. 11, N. 4. 

(C) Trade a Merchandise Marks Act 
(43 of 1958), S. 106 — Name of Com- 
pany commencing production deceptively 
similar to that of existing Company — 
Remedy of existing Company, 

Where the name of the Company com~ 
mencing production subsequently is de- 
ceptively similar to that of an existing 
Company the latter is entitled to restrain 
the former by injunction from carrying 
on its business with such a deceptively 
similar name, (Case law discussed), 

(Para $£) 

Anno: AIR Manual (3rd Edn.) Trade 
and Merchandise Marks Act, S. 106, N. 1. 
Cases Referred: Chronological Paras 
AIR 1960 SC 142 4 


(1958) 75 RPC 16] 9 
(1924) 41 RPC 784 8 
AIR 1923 Bom 119: 24 Bom LR 1181 

6, 9 
{1917) 2 Ch 1: 117 LT 67, Ewing v. 


Buttercup Margarine Co, Ltd. 10 
(1910) 27 RPC 645, Ouvah Ceylon Estates 
' Ltd. v. Uva Ceylon Rubber Estates 

Lid. 4,8 
(1910) 27 RPC 753, Ouvah Ceylon Estates 


Lid. v, Uva Ceylon Rubber Estates . 


Lid, 4,8 
(1901) 17 RPC 628: 1901 AC 308, Paton 
v. Snelling 4, 


1899 AC 83 : 79 LT 645, North Cheshire 
and Manchester Brewery Co. v. Man-+ 
chester Brewery Co. 9 

(1898) 16 RPC 12, Dunlop Pneumatio 
Tyre Co. Ltd, v. Dunlop Lubricant Co. 

7 

(1881) 17 Ch D 8638:44 LT 879, Hen- 

driks v, Montagu 9 

(1878) 9 Ch D 5860 : 2868 WR 847, Mer- 
chant Banking Co. of London v. Mer- 


chants’ Joint Stock Bank 9 
(1869) 5 Ch A 155 : 22 LT 251, Lee v. 
Haley 9 


Miss S. M. Madan, for Appellant; J: I. 
Mehta with C. C. Gandhi and K, M, 
Mehta, for Respondent, l 
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THAKKAR, J.:— One will have to re- 
fiect a great deal before saying “What 
is in a name?” for everything centres 
around a name (Cibatul? Simatul?) in 
the battle between two business houses 


‘giving rise to the present appeal. And 


the question debated before the Court is 
as to whether the trial Court was right 
in holding that the name “Simatul Che- 
mical Industries Pvt, Ltd.” under which 
the appellant-defendant is doing busi- 
ness is so deceptively similar to the 
name of the respondent-plaintiff ‘Cibatul 
Limited” that the public at large and 
the consumers are likely to be deceived 
into believing that they are dealing with 
the same Company or Companies having 
some connection or association with each 
other and that in order to protect the 
plaintiff Company from its goodwill be- 
ing invaded and in order to prevent 
confusion among the public at large and 
consumers, it was necessary to restrain 
the defendant Company from carrying 
on business under any name and style 
comprising the words ‘Simatul’ or “Ciba- 
tul’ or any other word comprising the 
plaintiffs name and style so as to repre- 


sent or induce into believing that the ~- - 


defendant-Company is the same as the 
plaintiff-Company or that if the goods 
manufactured and sold by the defendant- 
Company are the goods manufactured 
and sold by the plaintiff-Company, 


2. A public limited company known 
as the Atul Products Limited is engaged 
in the manufacture of dyes and chemi- 
cals of various types since 1947. In col- 
laboration with a Swiss Co. with in- 
ternational reputation in the sphere of 
manufacture of dyes and chemicals 
known as “Chemical Industry of Bezal” 
which is known in the international 
marked as “CIBA”, it floated a Company 
in 1960 under the name and style of 
“Cibatul” which represents the names 
of the two collaborating Companies 
(Citat+Atul). In other words, it is a fancy 
or coined name under which the plain- 
tiff-Company is carrying on its manu- 
facturing and business activities. The 
plaintiff-Company commenced the manu- 
facture of a chemical known as “Formal- 
dehyde” in about June, 1973. This che- 
mical is used as raw material for the 
manufacture of other chemicals, resins 
The defendant Company 
was formed in order to manufacture 
Formaldehyde the commercial produc- 
tion of which was expected to start in 


about June 1974. It registered itself as 
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a public limited company under the name 
“Simatul Chemical Industries Pvt, Ltd.” 
“Simatul” the first word in the name is 
a coined or invented word. It is the case 
of the plainfiff-Company that the name 
“Simatul” is deceptively similar to the 
name of the plaintiff-Company “Cibatul” 
and it was calculated and likely to mis< 


lead or confuse the public at large, the 


consumers and those who were dealing 
with the plaintiff-Company into believ- 
ing that both the Companies were same 
or were connected or associated with 
each other and that the goods and pro- 
ducts manufactured by the defendant- 
Company were the goods and products 
manufactured by the plaintiff-Company. 

3. It was not disputed in the trial 
Court, and it is not disputed before this 
Court, that the plaintiff-Company “Ciba- 
tul Limited”? has acquired considerable 
reputation in the business world in the 
sphere of manufacture of chemcials. 
Apart from the concession made by the 
counsel for the defendant-Company in 
‘the trial Court and in this Court, this 
part of the case was not disputed even 
- by the witnesses of the defendant-Com~ 
pany. It is not necessary, therefore, to 
. examine the evidence pertaining to this 
` aspect. A conclusion has been firmly re- 
corded that the plaintiff-Company has 
acquired an India wide reputation in 
the sphere of manufacture of chemicals 
in the business world and its products 
are very well-known, The defendant- 
Company was incorporated in February 
1973 and commenced commercial manu~ 
facture of Formaldehyde in Oct. 1974. It, 
therefore, appears that the defendant~ 
Company with the fancy name adopted 
by it came to be formed some 13 years 
after the incorporation of the plaintiff- 
Company. The controversy in this appeal 
revolves around two principal issues: 
(1) Whether the name “Cibatul’ which 
forms a part of the name of the plaintiff- 
Company and the name “Simatul” which 
forms a part of the name of the defen- 
dant-Company are so similar that con« 
fusion is likely to be created amongst 
those who are dealing with the plaintiff- 
Company and the public at large and 
the consumers; and (2) whether the 
plaintiff-Company has a legal right to 
prevent the defendant-Company from 
carrying on its business in the present 
mame in case the Court comes to the 
conclusion that the two fancy nameg 
are deceptively similar, 


4, So far as the first point is concern- 
ed, on the question regarding similarity 


Industries v, Cibatul Ltd, 
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or otherwise of these two fancy names 
there is oral evidence which has been 


accepted by the trial Court in support 
of the finding recorded in favour of the 
plaintifi-Company, P.W, 2, a dealer in 
chemicals, says that the customers were 
in fact confused by the similarity, So do 
P.W. 3 and P.W. 5 — other two dealers, 
The trial Court has accepted their evi- 
dence and we see no good reason to 
differ from the assessment made by the 
trial Court. The question will have, 
however, in substance to be decided on 
our own assessment as regards similarity 
and likelihood of confusion. If it were 
otherwise, parties can always offer oral 
evidence both for and against, Some wit- 
nesses may say that the names are simi~ 
lar and are likely to cause confusion, 
others- may say that they are not similar 
and not likely to confuse and that in 
fact they themselves were not confused. 
The decision cannot be made to depend 
on the opinion expressed by the wit~ 
nesses examined at the trial. It is a mat- 
ter on which the Court itself has to 
reach its own conclusion, If it acts 
merely on the evidence of witnesses, 
then it would be abdicating its function 
of deciding whether the two names are 
deceptively similar or not in favour of 
witnesses who were examined at the 
trial. No doubt the Court will have to 
keep in mind the hypothetical person 
with whom the parties may enter into 
dealings and the hypothetical consumer. 
All the same ultimately the Court must 
form its own opinion on this question. 
This proposition was enunciated in Pay- 
ton v. Snelling, (1901) 17 RPC 628. and 
has been affirmed in Ouvah Ceylon 
Estates Ltd. v. Uva Ceylon Rubber Esta~ 
tes Ltd., (1910) 27-RPC 645, Ouvah Cey- 
lon Estates Ltd. v, Uva Ceylon Rubber 
Estates Ltd., (1910) 27 RPC 753, and the 
matter is placed beyond controversy by 
the Supreme Court in Corn Products 
Refining Co. v, Shangrila Food Products 
Ltd., AIR 1960 SC 142. The test to he 
applied is the test of an average person 
with imperfect recollection. One has to 
visualize a customer or a tradesman or 
a citizen who may happen to have deal- 
ings with the Company concerned or 
who may happen to want to purchase 
the goods manufactured by the Com- 
pany concerned, Having regard to the 
facts of the present case inasmuch as no 
separate trade-mark or name is given to 
the goods manufactured by the Com- 
pany, the goods will be known by the 
‘name of the Company by which they 


1978 


are manufactured and the consumer will 
demand the goods manufactured by 
mentioning the name of , the manufac- 


turer. The question is whether such a 
customer entering into dealings with the 
Company or effecting purchases of the 
goods manufactured by the Company 
would get confused and whether an 
ordinary citizen who may have occasion 
to deal with the Company in the course 
of business dealings would mistake one 
for the other, It would not be right to 
apply the test of a man of extraordinary 
memory who remembers the spelling of 
the name of each Company or & person 
who jots down meticulously and metho- 
dically the names of Companies in his 
diary and brings out his diary and con- 
templates whether he is dealing with 
one Company or the other. We are con- 
cerned in the present case with the user 
of fancy or invented names, The word 
“Cibatul” used by the respondent-plain- 
tif Company in its name is a fancy or 
invented word. So also the word “Sima-~ 
tul” used by the appellant-defendant in 
its name is also a fancy or invented 
word, It is neither incumbent nor neces- 
Bary nor natural for the defendant- 
Company to use the said word in its 
name. It is a word that the appellant- 
Company has deliberately invented and 
deliberately used. It is the case of the 
respondent-plaintiff that this has been 
done fraudulently and purposefully with 
a deliberate view to secure unethical and 
undue advantage of the goodwill earned 
by the similar name used by it in res- 
pect of its well known products and that 
it was done by way of invasion of the 
plaintiff-Company’s proprietary right in 
Its goodwill, It is complained that this 
was done with a view to create an im- 
pression amongst the trade and the. per- 
sons dealing with the defendant-Com- 
pany that they were dealing with the 
plaintiff-Company, We will examine this 
aspect a little later, For the present we: 
propose to consider the question whether 
the two names are so deceptively similar 
as to cause confusion amongst the per- 
sons dealing with these Companies and 
whether the plaintiff Company is justi- 
fied in taking exception to the use of 
the word ‘Simatul” in its name. The two 
words “Cibatul” occurring in the name 
of the plaintiff-Company and "Simatul” 
occurring in the name of the defendant- 
Company, may be placed in juxtaposi- 
tion from the standpoint of the visual 
test as also from the standpoint of the 
phonetic test, The following features de- 
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serve to be emphasized in this connec- 
tion;-— 

(1) Both the words “Cibatul” and "Si- 
matul” are made up of seven letters. 

(2) In both the words the name ‘Atul’ 
is a common component and. constitutes 
the last four letters of the word. 


(3) Phonetically the first letters in 
both the words are similar inasumch as 
‘Ci’ and ‘Si’ are spoken or pronounced in 
an identical manner, 


(4) To an average person with imper- 
fect recollection both the words would 
appear to be so similar that one will not 
Suspect that one is dealing with the ons 
and not the other and vice versa, 


5. As against these features, the only 
points of difference that could be point- 
ed out were: 


- (1) That the word “Simatul”: in the 
defendant-Company’s name commences 
with ‘S’ whereas the word “Cibatul” in 
the plaintiff-Company’s name commences 
with the word ‘C’; 


(2) That the third letter in the name 
of the defendant-Company was ‘m’ 
whereas the third letter in the name of 
the plaintiff-Company was ‘b’. 

Now, so far as the first point of differ- 
ence is concerned, as we have already 
pointed out, phonetically the letters ‘Ci’ 
and ‘Si’ are pronounced in an identical 
manner, It is, therefore, in reality no 
point of distinction at all when the name 
is spoken or uttered. So far as the second 
point of distinction is concerned, it is no 
doubt true that in the  plaintiff-Com- 
pany’s name the letter ‘b’ is used where- 
as in the defendant-Company’s name 
the letter ‘m’ is used as the third letter. 
But both the letters are followed by 
identical letter ‘a’. And ‘be’ and ‘ma’ are 
labials and, as found by the trial Court 
are calculated to cause confusion or get 
mixed up when spoken face to face or 
on telephone, Besides, the point of dif- 
ference is so very small that only a per- 
son with extraordinary memory and re- 
collection or a most meticulous and 
careful person would notice the distinc- 
tion or difference. As we observed ear- 
lier, we cannot apply the test of a me- 
ticulous or a methodical person who 
notes down the names in the diary and 
makes a comparison every time he 
enters into dealings or a person with a 
photographic memory or a memory 
much better than that of an average 
person. We have to apply the test of an 
average person with average memory 
and imperfect recollection, We must also 
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not forget that the products manufac- 


tured by the two Companies are market- 
ed all over India in different provinces 
and the same may also be exported to 
foreign countries. And the similarity in 
the names may have to be examined 
from the standpoint of persons speaking 
different languages whom one cannot ex- 
pect to notice these very minor differ- 
ences which do not detract from the 
general impression of similarity created 
by the salient features pinpointed earlier 
in the course of the  dicussion, The 
points of similarity far outweigh and 
out-number the points of difference so 
much so that we have no hesitation in 
concluding that the finding recorded by 
the learned trial Judge is unexception- 
able. Be it realised that it is not neces- 
sary for the plaintiff to show that the 
words are identical, The plaintiff has 
not set out to establish that it is a ques- 
tion of the user of an identical name. 
The plaintiff has simply undertaken to 
show that the two names are so decep- 
tively similar that there is a likelihood 
of confusion amongst the persons deal- 
ing with the two Companies, Again, the 
danger is not only one-sided. It is a 
double-edged danger which cuts both 
ways. Even the defendant-Company if it 
acquires a reputation in India or inter- 
national business community in regard 
to its products, it would be exposed to 
the same risk vis-a-vis the plaintiff- 
Company. Why does the defendant-Com- 
pany then insist, and insist with perse- 
verance and tenacity, that this state of 
affairs should continue? According to 
the plaintiff-Company it is not by acci- 
dent or coincidence or by chance that 
the defendant-Company finds itself in 
the present situation, It has been done, 
complains the plaintiff-Company, 
berately and purposefully with an eye 
on stealing the goodwill of the plaintiff- 
Company. It is. therefore, appropriate to 
consider at this juncture the circum- 
stances in which the defendant-Com- 
pany hit upon the fancy or invented 
word “Simatul” in formulating its name. 
It is interesting to note that in para- 
graph 13 of the affidavit-in-reply at Ex. 
8 filed by Shri V. R. Patel, the Secretary 
of the defendant-Company, in answer to 
the Notice of Motion taken out by the 
plaintiff, it was in terms admitted as 
under: 


“I further state that while applying 
for registration, we had proposed some 
14 names of the Company to the Regis- 
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trar of the Companies, However, most of 
the names were rejected on the ground 
of similarity by the Registrar and finally 
the name Simatul Chemical Industries 
Private Ltd, was approved by the Regis~ 
trar of the Companies, Gujarat State... 
A very crude attempt was made to ex- 
tricate himself from this situation by 
D.W. 2 Shri V. B. Patel in his evidence 
Ex. 85 wherein under cross-examination 
he stated as under:— i 


“I cannot say if the Registrar had rex 
jected 13 out of 14 names proposed by 
the company because most of them were 
similar to existing companies, I do not 
know if the relevant portion stated in 
para 13 of my affidavit and to which I 
have referred in my chief examination, 
is true or not.” 


This clearly shows that somehow the 
defendant-Company was in a desperate 
search of a name similar to that of an 
existing Company. The next question 
which may be examined in this context 
is as to how the defendant-Company 
came to strike upon the word “Simatul”, 
Was it by chance, was it by misfortune, 
was it by accident? At Ex. 22 is a report 
appearing in a daily newspaper publish- 
ed from Surat, “Gujarat Mitra” in the 
issue of 29-6- 73, After giving the parti-« 
culars of the Company about its produc- 


tion capacity, working capital etc.. the 
news-item {which presumably appears 
to be based on a handout) in its last 


para adverts to this aspect, The said para 
may be quoted:— 

“Vadodara pase nandesari sthita 
G.LD.C, na industrial - estate ma eka 
navo petrochemical plant. dasa ekarani 
jamin upar akar lai rahya- chhe. Env 
nam chhe, M/s. Seamantal Chemical In~ 
dustries (Pvt.) Ltd. Aa plantama saruata- 
thi varshik panchattarso metric ton for- 
mal dehydenu utpadan karavama avashe, 
Aa plantani vishishittata e chhe ke any 
tamam machinery ane technical jankari 
sampurn swadeshi hashe, Italuj nahi 
eno mukhya kacho mal menthol pana 
Bharatamathi ja levama avashe. Prayo~ 
gik utpadan 1974 ni Sharuatama ane 
vyavasayik utpadan 1974 ni madhyama 
Sharu thashe evi ganatari chhe. 

Aa plant sthapawama Kharch andaje 
Rupeea pasatha lakh thashe ane beeja 
rupeeya 10 lakh working capital joya- 
she. Aa rakam eno vahivatkarta seema 
kutumba marfat ane GIDC. temaj 
vepari bankoni 
lambagalana dheeran yojana dwara ubhi 
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karashe, Aa 
gayeli chhe, . 

Aa plant sakar thawa pachhala ena 
mukhya kartaharta Shri . Bhaichand- 
bhai S, Patelana kaheva mujab janaveli 
rajyani tamam corporation no ane. In- 
dustries Commissioner Sahebani office 
temaja State Bank of India no sahakar, 
samajadari ane saviato rahela chhe 
Jemane atyanta dhanyawad ghate chhe. 


¥ormaldehydena aneka udyogoma, je- 
-make plastic, pharmaceuticals vagaire< 
ma bahola pramanama vaparay chhe, 
Vadhuma ena vaidnyanik ane tabibi 
upayogo pana janita chhe, Atyarani eni 


lono manjur pana thai 


mang jota 7500 metric tonneni khapat. 


asanithi thai shakashe ema shanka nathi.” 


Aa plant’ sharu karanar sahasiko ane 
sahasik kutumb Seema Kutumb chhe, 
Seema nama ena sthapak Shri Shivdas 
Madhavdas Patelana adyaksharo upa- 
rathi padelu chhe. Aa kutumbana pan- 
dar jetala sabhyo Americama vividha- 
Kshetrama kushaltapurvaka gothawayala 
chhe. Jema chemistry ane industrial 
managementano pan samavesh thay chhe 
Avu kushala ane sahasi kutumb aa 
plantani pachhal hoi tuk samayama a 
plant Bharatana. arthik .kshetre potano 
phalo safalatapurvak nondhiavashe. 
Tema koi shanka nathi,” 


‘It is somewhat strange that in a report 
of this nature a reference is made to 
the reason ‘why’ the word ‘Sima’ has 
been selected. It has been stated that the 
entrepreneur belonged to well-known 
‘Sima’ family and an explanation is of- 
fered almost by way of an apology to 
the effect that the name ‘Sima’ is deriv- 
ed from the name of the founder of.-the 
family, namely, Shivdas Madhavdas 


Patel. The report is in Gujarati, Now 


there is considerable difference between 
the Gujarati spelling of the word ‘Sima’ 
and the first two letters of the name -of 
Shivdas Madhavdas Patel as it is spelt 
in the report itself The name of the 
Company is “dyqr’ whereas the first 
letters of the name of the defendant as 
mentioned in the report are “farm.” 
Two points must be made in connection 


‘with the aforesaid discussion— (i) that ` 


an explanation is offered for coining the 
name ‘Sima’ and (ii) that the explana- 
tion offered is that it is derived. from the 
name of Shivdas Madhavdas, the foun~ 
der of the firm, Now, the very fact that 
an explanation regarding the coining of 
the fancy name is given in a report of 
this nature gives rise to some suspicion 
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` for the purpose of our Company, 


Cibatul Ltd, [Pr 5] 
in the background of the comment made 
by the plaintiff that the. defendant-Com~ 


pany was creating an alibi in advance 
and had a guilty - cons¢ience,. Why else 


was it necessary to offer an explanation..-. - 


for coining an invented word to be used 
in the Company’s name, Secondly even 
this attempt is a crude attempt in the 
sense that: whereas in the report itself 
the name of the founder is shown as 


“fear? the word invented is “dh. 


And what causes great surprise is the. 


fact that in the Court an additional ex- 
cuse is offered for selecting this word, 
namely, that it is a eombination of the 
name of a girl and.a boy from the fami- 
lies of the Directors. As against this, it 
is not even stated on oath by any of the 
witnesses of the defendant-Company 
that the family of the entrepreneurs 
who promoted the Company was known 

as ‘Sima’ family as was declared in the 
ear It was stated that it was a 
joint family concern and that the name 
‘Simatul’ was selected or coined by 
picking up the first two letters in — the 
name of grand father of the Managing 
Director of the Company 
Madhavdas Patel. In the same breath it 
was stated that one Naranbhai was a 
co-promoter of the defendant-Company 
and was a younger brother of the 
Managing Director and that Sima was 
the name of Naranbhai’s daughter. It 
was furthermore stated that the name 
Atul was the name of the son of the 
Managing Director Visabhai and that the 
invented name ‘Simatul’ was the result 
of combination of two names— Sima, 
the name of the daughter of the younger 
brother of the Managing Director and 
Atul, the name of the son of the Manag- 
ing Director, Such was the stand taken 
in the written statement, And in the evi- 
dence D.W, 1 Visabhai Bhaichandbhai 


Patel, the Managing Director, stated as 


under: — 


“I had myself selected the word ‘Six 


matul’ for our Company and had myself 


coined it. My younger brother Naran- 
bhai was a co-promoter of our Company 
with me. The name of his daughter is 
‘Sima’, The name of my son is ‘Atul’. 


‘Therefore, we combined these two names 


and converted into one word ‘Simatul’ 
The 
name of my paternal grand-father was 
‘Shivdas Madhavdas Patel’, 
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Shivdas ~ 


i The defen- 
dant company. is a venture of our joint - 
family and therefore, we wanted to per- 
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petuate the name of our. grand-father 
by selecting the first two letters of his 
name and his father’s name and they 
are ‘Si-Ma’ to make one word Sima, 

We never write our  grand-father’s 
name ‘Sivdas’ as ‘Shivdas’ but only as 
‘Sivdas’. Exh. 10/6 is the Share certif- 
cate issued by the relevant co-operative 
' society in favour of my father. There 
also, the name of my grand father is 
written as Sivadas.”’ 


‘To us it appears that it is a very labour- 
ed and naive attempt to explain why 
the name ‘Simatul’ has been invented. 
At first an attempt was made to explain 
merely the word ‘Sima’ and then when 
it was realised that an explanation was 
also necessary for the last four letters 
which contained identical name ‘Atul’ 
used by the plaintiff-Company a fresh 
explanation was invented’ we are not 
prepared to accept this facile explana- 
tion too readily. It appears that it has 
been done deliberately and purposefully 
with a view to invent a name similar to 
the name of the plaintiff-Company. We 
are not prepared to accept the innocent 
and innocuous-looking facial make-up 
= which is too naive to carry conviction. 
We may also point out that the plain- 
tiff-Company had addressed a commu- 
nication dated January 31, 1974 to the 
defendant-Company in this connection 
by Registered Post. The said communi- 
cation, Ex. 25 was in the following 
terms:— 

“Sub:— Similarity in name 

CIBATUL Limited was registered as & 
Corporate Body with the Registrar of 
Companies, Ahmedabad under the Com- 
panies Act, 1956 on 7-12-1960. At pre- 
sent, we are manufacturing Formal- 
dehyde and other products at Atul. We 
have noticed from the recent advertise~ 
ment in the newspapers that you are 
. putting up a plant for the manufacture 
of Formaldehyde. 

We are worried about the similarity 
in the name of your company and that 
of ours, and as such we are afraid that 
there may be confusion in the minds of 
the public regarding the identity, In 


fact, some of the parties have approach- ` 
ed us for formaldehyde referring to your’ 


advertisement in the newspapers. 


We are sure that "SIMATUL’ a name 
similar to ours must have been chosen 
by you inadvertently and not delibe- 
rately and that you have no. intention of 
either passing your goods as our goods 
or creating confusion in the minds of 
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the public in general The name of our 
company “CIBATUL” has been in use 
for over 13 years and the name of your 
company which resembles to ours is, 
therefore, highly objectionable, 


May we, therefore, request you to- 
take necessary step to change the name 
of your company to avoid complications 
and confusion.” 

The defendant-Company replied thereto 
as under by letter Ex. 27;— 


“We are in receipt of your letter dated 
lst January, 1974 and noted the con= 
tents thereof. 


In this connection we have to stata 
that the name of our company Le. Sima- 
tul Chemical Industries Pvt, Ltd., has 
been allowed to us by the Registrar of 
Companies, Gujarat, for registration 
purposes and we are sure that the 
Government must have considered all 
the pros and cons factors before allow- 
ing us this name. You may note that our 
company was registered as a private 
limited company with the Registrar of 
Companies, Gujarat, on 9-2-1973. 


However, there is a vast difference be- 
tween the names of the two companies 
and they are too distinguishable to mis- 
lead anybody, We want to assure that 
we have no intention to mislead any- 
thing nor to create confusion in  the- 
minds of public in general We have 
our own entity and identity as ‘Simatul 


Chemical Industries Private Limited’ and 
it cannot be said similar to ‘Cibatul Li- 
mited’ and hence. never objectionable, 


This matter may, therefore, be . treated 
as closed.” 


It, therefore, appears that notwithstand= 
ing the fact that at a very early stage 
the plaintiff-Company had pointed out 
that the names were very much similar 
and there was a likelihood of confusion, 
even then the defendant-Company per- 
sisted in its attitude and insisted on 
using the said name, In our opinion, the 
learned trial Judge was right in record- 
ing a finding adverse to the defendant- 
Company in this connection. 

6. Having concurred with the find- 
ing recorded by the trial Court that the 
name ‘Simatul’ which forms a part of 
the name of the defendant-Company is 
deceptively similar to the name ‘Cibatul’ 
which forms a part of the name of the 
plaintiff-Company and that confusion is 
likely to be created in the mind of the 


public at large and the consumers, the 


next question which arises is whether 
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the -plaintiff-Company has a legal right 
to prevent the defendant-Company from 
carrying on its business in the name in 
which the word ‘Simatul’ or a similar 
word is used. That the plaintiff-Company 
can claim an injunction restraining the 
defendant-Company from carrying on 
its business in such a deceptively simi- 
lar name can scarcely be disputed in 
view of decisions rendered by English 
Courts going back to 1898 and a decision 
of the Bombay High Court going back 
to 1922 (National Bank of India v. Na- 
tional Bank of Indore, 24 Bom LR 1181: 
(AIR 1923 Bom 119)). A brief tour of 
the decisions on this subject may fruit- 
fully be made. 


7. As early as in 1898 a question of 
Similar nature cropped up on a dispute 
between Dunlop Pneumatic Tyre Co 
Ltd. v. Dunlop Lubricant Co., (1898) 18 
RPC 12, decided by the High Court of 
Justice-Chancery Division on Nov. 17, 
1898. The Court came to the conclusion 
that the defendant was using the word 
‘Dunlop’ in its name with a view to in- 
ducing customers to believe that thè 
goods marketed by it were in some way 
connected with the plaintiff-Company if 
not the goods manufactured by the 
plaintifi-Company itself or manufactur- 
ed with its sanction. The plaintiff suc- 
ceeded in obtaining an injunction re- 
straining the defendant from carrying 
on a business using the name ‘Dunlop’ 
in that case. 


8. In Ouvah Ceylon Estates Ltd. v. 
Uva Ceylon Rubber Estates Ltd., (1910) 
27 RPC 645, Mr. Justice Joyce affirmed 
this proposition in his judgment dated 
June 17, 1910, In that case a geographi~ 
cal name was used in the names of two 
Companies locked in the debate. The 
name in question was the name of a 
province in Ceylon known as ‘Ouvah’. 
The plaintifi-Company was doing its 
business in the name of Ouvah Ceylon 
Estates Ltd, The defendant-Company 
started its business using the name. of 
the said province but spelt it as “Uva”. 
Having reached the conclusion that the 
names were similar the Court came to 
the conclusion that it would inevitably 
lead to confusion, that it would interfere 
with the plaintiffs business, and that the 
plaintiffs were entitled to a perpetual 
injunction. This case was affirmed by 
the Court of Appeal by its judgment 
dated Oct. 21, 1910 reported in, (1910) 27 
R.P.C, 753. A similar question arose in 
the High Court of Justice Chancery 
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Division in the matter of Haroids Ltd. 
v. R. Harold Ltd, (1924) 41 R. P.C. 784 
In that case the plaintiffs were doing 
business in the name of Harolds Limited 
and had acquired considerable reputa- 
tion and goodwill, The defendant-Com- 
pany also entered upon business in the 
same line viz. money-lending under the 
name of R, Harold Limited. The defen- 
dant-Company utilized the name. 
“Harold” which occurred in the name 
of the plaintiff--Company. The Court 
came to the conclusion that the name 
“Harold” had been utilized with a fraudu- 
lent intention in order to secure ad- 
vantage of the goodwill earned by the 
plaintiff-firm, The explanation offered 
by the defendant for selecting the name 
“Harold” was considered unsatisfactory 
and unconvincing as we have done in 
the present case and injunction was issu- 
ed in favour of the plaintiff restraining 
the defendant from carrying on the 
business in the said name. 


9. “A similar question again arose in 


. connection: with the use of the name 


“Charles of London”, a well-known Hair 
dresser who was: doing business in Lon- 


don under this trading name as the de- ` 


fendant commenced his business adopting 
the same name in a different part of the 
country. A finding was recorded to the 
effect that the defendant was not shown 
to have known that the plaintiff was do- 
ing the business in this very name when 
he commenced the business and there 
was no suggestion of a dishonest motive. 
There was no evidence even as regards 
loss of customers to the plaintiff though 
there was evidence to show that per- 
sons got confused and thought that the 
defendant’s business might be connected 
with the plaintiffs business in London. 
The Court upheld the contention of the 
plaintiff. that the defendant was not en- 
titled to carry on business in that name 
and issued an injunction as prayed for 


(see (1958) 75 RPC 161), It may be stat- 


ed at this juncture that in the aforesaid 
case a grievance was with regard to the 
use of the identical name which is not 


the case so far as the present matter is 


concerned, However, so far as the prin- 
ciple is concerned, it-makes no differ- 
ence. No useful purpose will be served 
by multiplying the instances of cases de~ 
cided by the English Courts where an 
injunction was issued in order to restrain 
the defendant from doing business by 
using a name deceptively similar so as 
to cause confusion. It is now zero-hour 
to refer to the law laid down by the 


-~ sary to prove that 
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High Court of Bombay in National Bank 
of India v. National Bank of Indore, 24 
Bom LR 1181*::(ATR 1923 Bom 119}. In 
that case the plaintiff Company was do- 
ing banking business in the name of The 
National Bank of India. The defendant- 
Company engaged itself in the same busi- 
ness, namely, banking business under 
the name of The National Bank of In- 
dore, Though there was a glaring point 
of difference in the sense that while the 
plaintifl-Company was using the geogra- 
phical name of the whole country, name- 
ly, India, the defendant-Company was 
only using the name of one of the 
States, namely, Indore, the Court came 
to the conclusion that there was a like- 
lihood of confusion being caused and 
that the defendant-Company was not. en- 
titled to carry on business in ‘the said 
name. The Court has observed therein 
as under in this connection :— 


“The principles by which this, case 
must be decided are well established. 


The fundamental principle.is that a per- - 


son shall not trade under a-name so close- 
ly resembling that of the plaintiff as to be 
mistaken for it by the public: Hendriks 
v. Montagu ((1881) 17 Ch D 638), in other 


words, that a person shall not carry oD. 


his business in such a way as to repre- 
sent that his business was the business 
of another person: Merchant Banking Co. 
of London v. Merchants’ Joint Stock 
Bank (({1878) 9 Ch D 560, 563), The 
question to be determined in cases of 
this description is whether there is such 
a similarity between the two names as 
that the one is in the ordinary course of 
human affairs likely to be confounded 
with the other: Hendriks v. Montagu 
((1881) 17 Ch D 638, 645), If is not neces- 
the defendants in 
taking the name complained of by the 
plaintiffs had any fraudulent intent. It 
is enough if the plaintiffs prove that the 
act of the defendants in assuming the 
name complained of is an injury to the 
plaintiffs’ rights; North Cheshire and 
Machester Brewery Co. v. Manchester 
Brewery Co. (1899) AC 83, 87). 
is no question in such cases of property 
or monopoly in the name, The principle 
upon which the cases on this subject 
_ proceed is not that there is property in 

the word, but that it is a fraud ona 
person who has established a trade and 
carries it on under a given name by 
some other person who assumes the same 
mame or the same name with a slight 
alteration in such a way as to induce 
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persons to deal with him in the belief 
that they are dealing with the person 
who has given a reputation to the name: 
Lee v. Haley ((1869) 5 Ch A 155, 161); 
Hendriks v. Montagu ((1881) 17 Ch D 
638, 649). The principles enunciated by 
the Earl of Haisbury L. C, in the North 
Cheshire Brewery’s case, referred to 
above, have a material bearing on the 
present case. In that case the Manches- 
ter Brewery Company was the plaintiff. 
The plaintiff company had carried on 
business under that name for years, The’ 
defendant company bought an old busi- 
ness called “The North Cheshire Brewe- 
ry Lid.” and then got themselves incor- 
porated and registered under the name of 
“The North Cheshire and Manchester 
Brewey Co, Limited.” The plaintiff-com- 
pany complained that the name of the 
defendant company was calculated to in- 
duce the belief that the plaintiff company 
had ceased to carry on business as a 
separate company and that the defen- 
dant company was an amalgamation of 
the plaintifi-Company and the North 
Cheshire Brewery Limited, and it sued 
the defendant company for an injunc- 
tion, Byrne J. ` refused the injunction, 
but the -Court. of ~ Appeal reversed 
the judgment and granted the injunc- 
tion, The judgment of the Court of 
Appeal was upheld by the House of 
Lords. In the course of his speech the 
Lord Chancellor said ((1899) AC 83, 84): 

“I have no complaint to make of their 
(counsel) being too long or too elaborate; 
but the truth is, that when one comes 
to see what the real question is, it is in 
a single sentence, Is this name so near- 
ly resembling the name of another firm 
as to be likely to deceive? That is a 
question upon which evidence of course 
might be given, as to whether or not 
there was another brewery either in the 
one place or in the other, or whether 
there were several breweries nearly re- 
sembling it in name; what the state of 
the trade was, and whether there was 
any trade name; all those are matters 
which are proper to be dealt with upon 
evidence; but upon the one question 
which your Lordships have to decide, 
whether the one name is so nearly re- 
sembling another as to be calculated to 
deceive, I am of opinion that no witness 
would be entitled to say that, and for 


-this reason; that that is the very ques- 


tion which your Lordships have to de- 
cide,” 


- 10. Much to the same effect are the 
observations of Lord Cozens Hardy M. R 
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in Ewing v. Buttercup Margarine Co. 
Ltd. ((1917) 2 Ch 1, 10-11). In that case 
the plaintiff carried on business under 
the name of “The Buttercup Dairy Com- 
pany”, The plaintiffs’ business consisted 
in selling butter, margarine, cream, con- 
densed milk etc. After some years the 
defendant company-——-the Buttercup Mar- 
garine Company Limited—was incorporat~ 
ed as a private company, The memoran~ 
dum of association of the defendant com~ 
pany authorized trade in milk, cream, 
butter, margarine, etc, In confirming the 
injunction granted by Astbury J, the 
Master of the Rolls said (p. 10) : 


“In a case like that, where the plain- 
tiff is the owner of a business which has 
been established since 1904 and has a 
turnover of half a million a year, and 
must be regarded as an old established 
business none the less because its actual 
sphere of operations is mainly in Scot- 
land and the North of England, what 
should I expect the defendants as honest 
men or honest representatives of a new~ 
ly formed company to do? I should ex- 
pect them to say: ‘We are very sorry; 
we were not aware of your existence in 
Scotland, but as you object to our name 
we will change it so as not in any way 
to interfere with you.’ Instead of doing 
that they assert their right to use the 
name and file a mass of affidavits in 
support of their claim to do what they 
have threatened and continued to do; 
and they seek to justify their name on 
the ground that the arm of the Court is 
not long enough to reach a defendant 
who takes a name similar to that of the 
plaintiff, unless it can be shown that 
such name is calculated to deceive in 
the sense that a person desiring to be a 
customer of the plaintiff is induced there- 
by to become a customer of the defen- 
dant. And they say that there can be 
no deception here because they are 
wholesale people while the plaintiff is a 
retailer, that it is true that they have 
the fullest possible power under the 
memorandum and articles of association 
to carry on a retail business, but that at 
the persent moment they have no such 
intention, I should be very sorry in- 
deed if the jurisdiction of the Court 
should be regarded as so limited ......... 
ise seseasesseeseasennse L Know of no autho- 
rity, and I can see no principle, which 
withholds us from preventing injury to 
the plaintiff in his business as a trader 
by a confusion which will lead people to 
conclude that the defendants are really 
connected in some way with the plain- 
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tiff or are carrying on a branch of the 
plaintiff's business.” 

In our opinion, in view of the law on 
the subject which appears to be firmly 
settled, it is futile to contend that the 
plaintiff Company cannot claim an in- 
juntion restraining the defendant-Com~ 
pany from carrying on its business in 48 
name so deceptively similar as to cause 
confusion amongst those who may be 
concerned in dealings with it. Just as a 
citizen is entitled to protection in res- 
pect of his movable and immovable pro+ 
perties, he is also entitled to seek pro- 
tection in respect of his proprietary 


‘ rights in a goodwill, As the Court will 


not permit theft of the property of a 
citizen, it will not permit the theft of 
the goodwill earned by a citizen, Thera 
is also another dimension of the matter. 
The consumers require to be protected 
if there is any danger of confusion being 
caused in their mind’ and there is a like- 
lihood of their being led into believing 
that the product in reality manufactur- 
ed by X is manufactured by Y or by 
someone connected with Y, When a con- 
sumer or customer effects a purchase, he 
is entitled to be assured of the fact that 
he is purchasing the very goods that he 
wants and the goods manufactured by a 
concern in which he has confidence and 
not goods manufactured by another con- 
cern whom the consumer or the custo- 
mer does not know and that too by rea- 
son of the fact that he is deceived inte 
believing that the product is manufac- 
tured by the former though it is in fact 
manufactured by the latter, Even if, 
therefore, the defendant-Company had 
innocentiy selected a fancy name which 
is deceptively similar to the name of the 
plaintiff-Company, the Court would issue 
an injunction restraining the defendant- 
Company from carrying on its business in 
the said name, In the present case, as 
observed earlier, we are of the -opinion 
that the defendant-Company has not 
done it innocently and that it has done 
it with an ulterior motive in order to 
gain undue and unjust advantage of the 
plaintiff-Company’s goodwill. We, there- 
fore, see no reason to differ from the 
view taken by the trial Court, We may 
mention that the trial Court has not 
clarified that the injunction will be re- 
stricted to the manufacture of dyes -and 
chemicals, And as the plaintiff-Com- 
pany has acquired a reputation in the 
manufacture of dyes and chemicals etc, 
and has only complained of an invasion 


in the context of the business carried an 


í re 
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by it in this line, the injunction must 
‘Be restricted to manufacture in this line. 
We accordingly modify the injunction to 
that extent and direct that the defen- 
dant and its servants and agents are 
hereby restrained by perpetual <njunc- 
tion: from carrying on business in the 
manufacture or sale of chemicals and 
dyes.under any name and style compris- 
‘ing the word “Simatul” or any -other 
word resembling the -word “‘Cibatul” 
comprised in the.: plaintiff's. mame and 
style, so as to represent or induce the 
belief that the defendant-Company is 
the same as the plaintifi-Company. or 
that the goods manufactured or sold by 
the defendant-Company are the goods of 
the plaintiff-Company. However, in order 
to enable the defendant-Company to 
change its name, sufficient time must 
be granted to the defendant-Company. 
We. do not want to oblige the defendant- 
Company to shut down its business dur- 
ing the pendency of the proceeding 
initiated to alter its name which. by its 
very nature is likely te take some - time. 
We do not want the defendant-Company 
to go out .of business meanwhile. or its 
business to suffer. So also we do, not 
want the employees of the defendant~ 
Company to be laid off. We, therefore, 
grant six months’ time commencing from 
today to the defendant-Company to alter 
its name. so that it does not offend or 
violate the injunction being issued by 


10-A. Subject to the aforesaid modifica- 
tion, the appeal fails and is dismissed 
with costs, =: : me Ss oe i 


11. Learned counsel for the appellant 
prays for grant of .a certificate of fitness 
for. appeal to the Supreme Court under 
Art. 133 of the Constitution of. India. 
The matter does not involve any sub- 
stantial question of law of general im- 
portance which in our opinion requires 
to be decided by the Supreme Court. We 
accordingly refuse the request. 


Order accordingly. 
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FULL BENCH 
B. J. DIVAN, C. J. AND P. D. DESAI AND 
` B. K. MEHTA, JJ. 

M/s. Pankaj OU Mills, Jamnagar, Appli- 
cant v. The Commissioner .of Income-tax, 
Gujarat, Ahmedabad, Respondent. 

Income-tax Reference No. 209 of 1974, 
D/- 86-5-1976. -> y 

‘(A) Income-tax Act (1961), S. 43 {5)} 
Proviso {a) — Hedging ‘transaction — 
What is — Contrasted with pure specula- 
tive transactions. 

In speculative transactions ‘a seller 
might never have intended to give đe- 
livery and the purchaser did not expect 
him to deliver, but that does not con- 
vert a contract,- otherwise innocent, into 
a wager. Hedging transactions are, how- 
ever, to be distinguished from the -specu- 
lative transactions, inasmuch.as they are 


‘genuine transactions entered into for 


purposes of insuring against adverse price 
fluctuations. In hedging transactions 
neither delivery nor transfer is contem- 
plated and yet they cannot be treated as 
speculative transactions in the commer- 
cial parlance. The well-known technique 
of hedge trading clearly implies forward 
contracts both ways, namely, for sale 
and purchase with a view to guarding 
against adverse price fluctuations... These 
forward contracts by way -of hedge +ran- 
sactions usually afford a cover to a trader 
Inasmuch as his loss in the ready market 
is offset by a profit in forward market 
and vice versa.. Case law referred. | 
. (Para 5) 
Anno: AIR Manual (3rd Edn), I. T. Act 
(1961), S. 43, N. 3. 


(B) Income-tax Act (1961), S. 43 (5), 
Proviso (a) — Hedge transaction — Con- 
tracts by manufacturer — Must be m 
respect of raw material — Contracts may 
be both with regard ‘to sales and pur- . 
chases. . (1968) 69 TITR 129 (Guj), Over- 
ruled. (1975) 101 TDR 832 (Mad) ‘and 
1974 Tax LR 570-{All), Dissented. 


(1) Hedging contracts, in order to be 
out of speculative transactions, must be 
in respect of only raw materials so far as 
the manufacturer is concerned though 
these contracts may be both with regard 
to sales and purchases. (2) Hedging con- 
tracts need not succeed the contracts for 
gale and actual delivery of goods manu- 
factured, but the latter may be subse- 
quently entered into, provided they are 
within the reasonable time not exceeding - 
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generally the assessment year. (3) In 
order to be genuine and valid hedging’ 
contracts of sales, the total of such trans- 
actions should not exceed the total 
stocks. of the raw materials or the mer- 
chandise- on hand: which would include 
existing stocks as well as the stocks ac~ 


quired: under the: firm contracts of pur- . 


chases. (4): There- should be reasonable 
nexus: as: to the time so as ta enable a 
manufacturer or merchant fo claim that 
his. hedging transactions are not specula- 
tive transactions and, therefore, the loss’ 
suffered thereunder’ be allowed to be set 
off against the profit or gains of any other 
business: What would be reasonable con- 
nection is: always a’ question of fact de- 
pending: on the cireumstances of each 
case, (1968) 69 ITR. 129 (Gui), Overruled; 
(1975) 102 ITR 832 (Mady and 1974 Tax 
LE 570: (Al); Dissented| Case law dis- 
cussed: (Paras 1f, 16) 

Anno r AIR Manual (8rd Edn), L T. Act 
(1961), S: 43; N. 3. 


Cases Referred: Chronological Paras 


(1976), 102 ITR 131 (Mad) 9, 10 
1975 Tax. LR 469 : 95 ITR. 151 (Delhi) 15- 
(1975) 101 ITR 832 (Mad) 9 
1974 Tax LR 570 (All) ese 
(1968) 69 ITR 129 (Guj) I, 2, 3, 6 7, & 9 
(1968) 67 ITR 329 (Andh Pra) 13 
(1966): 61 ITR 154 (Caly ` ; 14 
' (1964): 53 ITR 742 (Andh Pra) / 2 
(1904) ILR 28 Bom 616 5 
(1898) IER 22 Bom 899 5 
(1892) ILR 16 Bom 441 5 


J.. M.. Thakore, Advocate General with: 
K. C.. Patel, for Applicant; K. H. Kati, 
with P.. P. Bhatt. & €o., Solicitors, for 
Respondent.. 


B.. K.. MEHTA, J.:— ‘The assessee car~ 
ries: om. business of manufacturing oil 
The assessment year under reference is 
1965-66: the previous year being S. Y. 2020 
which ended om November 4, 1964 In 
S; Y.. 2020, the assessee entered into: eer- 
tain. forward transactions of sale of oil 
tins; These transactions were ultimately 
settled otherwise than by actual delivery: 
oft the: goods: and the seftlement resulted 
in a loss of Rs 27,157/~ The assessee 
debited the said amount fo the profit and 
loss account im its: fradinge’ books and 
claimed! it as a business loss: The Income- 
tax Officer, following’ the decision: of this 
Court im Chimanlal Chhotalal v, Commr; 
of Income-fax, (1968): 69 FFR. 129. (Guf) 
held that only forward contracts for pur- 
chase of raw’ material entered info By an 
“assessee iit course of his manufacturing 
business: to guard against loss through 
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price fluctuations in respect of his for- 
ward. contracts of sale for actual delivery 
of the goods manufactured by him are 
saved and excepted by Proviso (a) from 
the class- of . speculative transactions as. 
defined in’ S. 43 (5) of the Income-tax 
Act, 1961, and therefore,. the loss incurred 
as a result of such contracts of sale was 
not entitled to be set off against the other 
business: income. The assessee being ag- 
grieved. with this order of the Income-tax 
Officer,. carried the matter In appeal be- 
fore the Appellate Assistant Commis- 
sioner, Jamnagar, who also, following 
the aforesaid, decision of this Court, con- 
firmed the order of the Income-tax Offi- 
cer. The assessee, therefore, carried the 
matter in. further appeal before the In- 
come-tax Tribunal at Ahmedabad. It 
was contended on behalf of the assessee 
before the Tribunal that the contracts of 
sale entered into by the assessee were, 
for all intents and purposes, what are 
known commercially as, “hedging con- 
tracts” entered into with a view to guard- 
ing against the Ioss through future price 


fluctuations of the groundnut oil in res- 


pect of which it had entered into certain 
forward transactions, and since the as- 
sessee had sufficient stock on hand fo meet 
{ts obligations of supplying oi! tins under 


_the said contracts, the loss: of Rs.. 27,157/- 


suffered by it was, for all intents and 
purposes, & hedging loss which the as- 
sessee was. entitled: to set off against its 
other business income as clarified and 
permitted hy the Cenfral Board of Reve- 
nue under its Circular bearing reference 
F. No. 124-60 TPM of September 12, 1960 
and, therefore, the: Revenue authorities 


. were in error in disallowing the set-off 


as claimed by the assessee. The Tribunal 
found that at the time when the assessee 
entered. into fhe aforesaid: contracts, it 
had sufficient stock of raw material and 
oil to meet with its obligations under the 
contracts and, therefore. its case was 
covered. by the. aforesaid Circular of the 
Cenfral Board of Revenue. In spite of 
this finding, the Tribunal felt itself 
unable to permit the set-off of the Ioss in 
question against the business income of 
the assessee. since the said Circular was 
inoperative and. ineffective so far as. the 
State of Gujarat was concerned in view 
of. the. decision. of this Court. in Chiman- 
lal. Chhotalal’s case. (supra). The Tri- 
bunal, following the said. decision, held 
that the aforesaid contracts. entered. into 
by the assessee were speculative trans- 
actions, withim the meaning of S. 43 (5) 


of the Income-tax Act. 7961 sand there- 


ESEA EN AESA EAE AEE E TE EEE S AAA ruaisssitie 


228 Guj. [Prs. 1-4] Pankaj Oil Mills v. L-T. Commr. (FB) (B. K., Mehta J.) 


fore, rejected the claim of the assessee 
and -confirmed the order of the Appellate 
Assistant Commissioner. At the instance 
of the assessee, therefore, the following 
two questions have been referred to this 
Court for its opinion under S. 256 -(1)} of 
the Income-tax Act, 1961. 


“(1) Whether, the Tribunal was right 
in holding that the Circular F. No. 124- 
60TPM dated September 12, 1960 issued 
by the Central Board of Revenue was in- 
operative and ineffective so far as the 
State of Gujarat is concerned and that 
the assessee is not entitled to claim any 
relief under the said Circular ? à 


(2) Whether, on the facts and: in the 
circumstances of the case, the assessee 
was entitled to set off loss of Rs. 27,157 
against its other business income ?” 


2. When this reference was called out 
for final hearing before a Division Bench 
of this Court (consisting of Divan C. J. 
and P. D. Desai, J.) the Division Bench 
felt that the decision of this Court in 
Chimanlal Chhotalal’s case (supra) re- 
quired reconsideration and, therefore, re- 
ferred the same to a larger bench. This 
is how this reference has come before 
this Full Bench: 


3. The argument E E on behalf 
of the assessee can be summed up as 
under : 


On true construction and effect of pro- 
viso {a} to S. 43 (5) of the Income-tax Act, 
1961, every contract — irrespective of 
whether it was for sale or purchase — of 
raw materials or merchandise entered 
into by a person in course of his manu- 
facturing or merchanting business, would 
not be deemed to be a speculative trans- 
action, if its purpose is to guard against 
the loss through future price fluctuations 
in respect of his contracts for actual de- 
livery of goods manufactured by bim or 
merchandise sold by him. There is no 
justification in the proviso (a) to S. 43 (5) 
of the Income-tax Act, 1961 to restrict the 
width and import of words “a con- 
tract in respect of raw materials or mer- 
chandise” as to mean “a contract of 
purchase only” as read by the Divi- 
sion Bench of this Court in Chimanlal 
Chhotalal’s case (1968) 69 ITR 129 (Guj) 
(supra). In so far as the Division Bench 
gave a restrictive meaning to the said 
words to mean “a contract of purchase 
of raw materials or merchandise only” 
by reference to the latter part of the pro- 
viso, it read more than what is warrant- 
ed therein. The interpretation placed by 
the Division Bench in: Chimanlal Chhota- 


A.L RB. 


lal’s case (supra) goes against the very 
legislative intent evinced in proviso (a) 
to S. 43 (5) that where bona fide forward 
sales are entered into with a view to 
guarding against the risk of fluctuations 
of prices of raw-materials or merchandise 
in stock, the losses arising as a result of 
such forward sales cannot be treated as 
speculative losses. In any. case, the inter- 
pretation placed by the Division Bench 
goes against the concession made by the 
Circular of the Central Board of Revenue 
of September 12, 1960 by which it per- 
mitted to exclude hedging sales from .the 
Class of speculative transactions, if the 
total of such .transactions does not ex- 
ceed the total stocks of raw-materials or 
merchandise in hand. In the submission 
of the Advocate General appearing for 
the assessee, the Tribunal was clearly in 
error in excluding the operation of this 
Circular so far as Gujarat is concerned in 
view of the decision. of this Court in 
Chimanlal Chhotalal’s case (supra) be- 
cause the said decision did not enjoin the 
Revenue’ to deprive the assessee of the 
benefit which is available and extended 
to the other assessees in the other parts 
of this country. 


4. These contentions were sought to 
be repelled by the Revenue by urging 
that contracts for actual delivery of goods 
manufactured by an assessee would ob- 
viously be contracts of sales, and in res- 
pect of such forward contracts of sale a 
manufacturer is permitted to enter into 
hedging contracts which must necessarily 
be forward contracts of purchase only. 
Similarly, in a contract for actual de- 
livery of merchandise sold by a merchant, 
it is implicit that in the very nature of 
forward contract of sale, a hedging con- 
tract in respect thereof can only be a 
contract of purchase and not a contract 
of sale. In the submission of the Reve- 
nue, the Division Bench of this Court cor- 
rectly defined the scope and ambit of 
proviso (a) which takes out from Expla- 
nation 2 to S. 24 (1) of the Income-tax 
Act, 1922 (corresponding to S. 43 (5) of 
the 1961 Act) only forward contracts for 


. purchase of raw materials or merchan- 


dise entered into by an assessee in the 
course of his manufacturing or mer- 
chanting business to guard against loss 
through price fluctuations in respect of 
his forward contracts of sale for actual 
delivery of goods manufactured by him 
or merchandise. sold by him. The Tri- 
bunal was, therefore, perfectly justified 
in refusing to extend the benefit of this 
Circular of the Central Board of Reves 
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nue since it went contrary to the deci- 
sion of this Court. Merely because the 
benefit under the Circular is extended to 
assessees in other parts of the country, 
it would not entitle the assessees in this 
State to claim ex debito justitiae 
the benefit of the said concession which 
clearly flies against the decision of this 
Court. It is in this context of the rival 
contentions of the parties that we have 
to answer the questions referred to us. 


5. It would be profitable to appreciate 
in proper perspective how hedge trans- 
actions are commercially understood 
before we determine about the true scope 
and width of proviso (a) to S. 43 (5). As 
the very name suggests, hedge contracts 
are those contracts which hedge against 
prejudicial price fluctuations. Specula- 
tive transactions are not the same as 
agreements by way of wager. In specu- 
lative transactions the modus operandi of 
persons indulging in them is that when 
one enters into a contract of purchase, he 
also simultaneously enters into one or 
more contracts of sale against the same 
quantity deliverable at the same time 
either to the original vendor or to some- 
one else, so as either to secure profit or 
to minimise loss, before the VAIDA day; 
and similarly when he enters into a con~ 
tract of sale, he simultaneously enters 
into one or more contracts to purchase 
the same quantity before the VAIDA day. 
The result of such dealings, when the 
sale and purchase are to and from the 
same person, has the effect of cancelling 
the contracts leaving only differences to be 
paid (vide Tod v. Lakhmidas (1892) ILR 16 
Bom 441; Perosha v., Manekji (1898) ILR 22 
Bom 899 and Sassoon v. Takersey, (1904) 
ILR 28 Bom 616). The principle enunciated 
in these cases is to the effect that there 
is a possibility of confounding speculative 
transactions with agreements by way of 
wager but the distinction between the 
two as to their legal result is vital. In 
speculative transactions a seller might 
never have intended to give delivery and 
the purchaser did not expect him to de- 
liver, but that does not convert a con- 
tract, otherwise innocent, into a wager. 
- |Hedging transactions are, however, to be 

distinguished from the speculative trans- 
actions, inasmuch as they are genuine 
transactions entered into for purposes of 
insuring against adverse price fluctuations. 
In hedging transactions neither delivery 
nor transfer is contemplated and yet they 
cannot be treated as speculative transac- 
_jtions in the commercial parlance. The 
technique of hedge. trading is very pithily 
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explained by the well-known Economist 
W. R. Natu in his book “Regulation otf 
Forward Markets” at page 9 as under: 
“The hedge contract is so-called be- 
cause it enables the persons dealing with 
the actual commodity to hedge them- 
selves, Łe., to insure themselves against 
adverse price fluctuations. A dealer or 
a merchant enters into a hedge contract 
when he sells or purchases a commodity 
in the forward. market for delivery at a 
future date. His transaction in the for- 
ward market may correspond to a previ- 
ous purchase or sale in the ready market 
or he may propose to cover it later by a 
corresponding transaction in the ready 
market, or he may offset it by a reverse 
transaction on the forward market itself. 


To take an illustration, a merchant may 
go to the ready market and purchase 
cotton. He may purchase it for selling it 
again later to a mill for manufacturing it 
into cloth, in which case, he might hold 
it in his stock for a time, say, one month. 
If he buys the cotton at Rs. 800/~ per 
candy, and during the month, the price 
falls to Rs. 750/- per candy, he would 
be making a loss of Rs. 50 per candy. He 
thus .undertakes a risk when he buys 
cotton in the ready market and stocks 
it for a period of time, and naturally 
tries to find a way by which the risk 
can be reduced. He, therefore, goes to 


the forward market and sells cotton for- 


ward contract for delivery after one 
month, at, say, Rs. 770/- per. candy. The 
purchase transaction in the ready market 
is thus counterbalanced by a sale trans- 
action in the forward market. At the 
end of one month, if the ready price has 
fallen by Rs. 50/- he would be put to a 
loss in the ready market, when he off- 
sets his original purchase by a sale in 
that market. At the same time, how- 
ever, he would also be offsetting his 
original sale on the forward market by 
a corresponding purchase in that market. 
Since the course of prices in the forward 
market generally follows the same trend 
as in the ready market, he would be 


-purchasing in the forward market also 


at a lower price, perhaps at Rs. 720/- 
per candy, making a profit of Rs. 50 per 
candy. He would thus make a profit on 
the forward market which would reduce 
or at times even more than wipe out the 
loss that he suffers on the ready market. 
In this way, he is able to reduce his risk 
and cut his losses by recourse to the 
forward market and might even in favour- 
able circumstances end up with a profit 
on balance, 
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To take another illustration, an exporter 
of castor oil may contract to sell 100 
tons of castor oil to an importer in the 
U. 5. A. delivery to be effected after 
two months, at the rate of Rs. 1,650 per 
. -ton. Immediately after: the conclusion 

of the contract, the exporter would ‘buy 
in othe _ forward market about 4,000 
‘candies of castorseed. which is roughly 
equivalent to 100 ‘tons of castor ‘oil. Sub- 
sequently, he would :start purchasing 
ready ‘castor oll in the market to fulfil 
-his export commitment, and as and when 
the buys ready :castor oil he would’ liqui- 
date his purchase position in the forward 
market. If between the time he con- 
cluded ‘the export deal and the actual 
purchase :of ready oil, the mrice «of castor 
-oil had advanced, he would incur a loss 
in ‘his dealings in the ready commodity 
for ‘export, but ‘as the forward price ‘of 
-castorseed -also would ‘have gone up dur- 
ing the ‘time, he would realise a corres- 
‘ponding ‘profit in ‘his ‘dealings on the for- 
ward market, 


“Thus, by resorting to counterbalancing 
‘transactions in ‘the market for the ready 
commodity on ‘the one ‘hand and ‘in the 
hedge market on the other ‘hand, ‘the 
hedger seeks to safeguard his ‘position. 
The ‘movement of prices in ‘the two mar- 
‘kets may not always follow an identical 
course and the hedger might at times 
gain ‘and ‘at ‘times lose but such a gain or 
loss would be marginal and far less than 
‘what it would be ff the person had not 
hedged st all. While, ‘however, the 
‘hedging operation ‘protects the ‘hedger 
against loss arising trom adverse fluctua- 
tions in prices, it also prevents him from 
making wind-fall profit owing to favour- 
able ‘fluctuations ‘in prices as well. ‘The 
forgoing of ‘such ‘a possible -wind-fall pro- 


fit ‘is the ‘price which ‘he pays for ‘the 


‘insurance ‘against loss” 


This :well-known technique of ‘hedge 
trading clearly implies forward contracts 
‘both ways, namely, for sale and purchase 
With ‘a view ito uarding against adverse 
}price fluctuations. These forward on- 
tracts -by way ‘of hedge transactions 
{usually afford a ‘cover ‘to a trader inas- 
uh as ihis Joss in ithe ready market is 
offset by ;a profit in forward market and 
vice versa. Tt, therefore, follows ‘that tin 










merchant thas necessarily ‘to enter ‘into 
forward transactions ‘of sgle and ‘purchase 
both, and without these contracts :of sale 


and purchase constituting hedge transac- 
tions, there would be no effective 
insurance against the risk of loss in the 
price fluctuations -of the commodity manu- 
factured-or the merchandise sold. If this 
is the correct meaning of the hedging 
‘transactions in the commercial world, is 
there. any warrant in proviso (a) to Sec- 
tion 43 (5) of the Income-tax Act, 1961, 
so.as to justify an inference that the legis- 
lature intended to exclude from specula- 
tive transactions, the contracts of sale of 
“Taw-materlals or merchandise entered 
into by a person in ‘the course of his 
manufacturing or merchanting business 
to guard against the loss through adverse 
‘price fluctuations’? However, according 
‘to S. 43 (5) of the Income-tax Act, 1961, 
and ‘even for that matter under S. 24 of 
‘the Income-tax Act, 1922, speculative 
‘transaction means a transaction in which 
a contract for the purchase or sale of any 
commodity, including stocks and shares, 
is ‘periodically or ultimately settled other- 
‘wise than ‘by the actual delivery or trans- 
fer of the commodity or scrips, Expla- 


nation 2 of S. 28 of the 1961 Act enjoins’ 


that when an assessee enters into specu- 
‘lative ‘transactions so as to constitute a 
business, such ‘business is deemed to be a 
distinct and separate business from any 
other business of his. By ‘S. 78 (1) of the 
1961 Act it is ‘enacted that any loss in 
respect of a speculation business ‘would 
not be set off except against profits and 
Rains, if any, of ‘another speculation busi- 
ness. In other words, the Legislature 
‘has, after carving out a subordinate 
source’ of ‘business income styled as 
speculation business, enjoined that this 
loss cannot ‘beset off against profits and 
gains from any non-speculative transac- 
‘tion, ‘though it may be part of the larger 
head of ‘income of business or profession. 
In the Income-tax ‘Law this new class of 
‘specutation business, as defined in S. 43 (5) 
‘of the 1961 Act or S. 24 of the 1929 Act, 


‘has one more ‘distinguishing feature than . 


‘the one which is attributed to such trans- 
actions in the Liaw of ‘Contract. ‘The dis- 
‘tinguishing feature is that the question 
of intention of seller or purchaser is not 
very material in the Income-tax Law, as 
it is in the Law of Contract and if a con~ 
‘tract is periodical or ultimately settled 
‘Otherwise ‘than by actual delivery, it 
‘would amount to speculative ‘transaction, 
However ‘Cls. (a), Tb) and (e) of the Pro- 
wiso to S. 43 (5) by a legal fiction takes 
out of ‘the purview of speculative trang- 
actions forward contracts effected with a 
view to guarding against the loss-due to 


` 
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adverse price fluctuations. We are con- | 


cerned here in this reference; as stated 
above, with the width and import of 
Cl. (a) of the said proviso watch reads 
as under: 

~"(5) ‘speculative ` ieanwattion® means a 
transaction in which a contract for the 
purchase or sale of any commodity, in- 
cluding stocks and shares, is periodically. 
or ultimately settled otherwise: than by’ 
the actual delivery or transfer of the 
commodity or scrips: 


Provided that for the purposes of this 
clause— ` l 

(a) a contract In respect of raw mate- 
rials or merchandise entered into by a 
person in the course of his manufactur- 
ing or merchanting business to guard 
against loss: through future price fluctua- 


tions in respect of his contracts for’ 


actual delivery of goods manufactured by 

him or merchandise sold ‘by him; or 
(D) rae ae (C) aee oes 

shall not be deemed to be a. speculative 

transaction.” 


6. -The neat question which, therefore, 
arises in this reference is, whether there 
is any warrant to read in the. opening 
words of proviso (a) viz. “a contract: in 
respect of raw materials: or merchandise 
entered into” (hereinafter referred. to as 
the “first set of contracts” for the sake of 
convenience) a restrictive implication a6 
to mean only contracts for purchase be- 
cause as read by the Division Bench in 
Chimanlal Chhotalal’s case (1969) 69 ITR 


ee © @ @ oe & 


129 (Guj), such contracts would be enter- . 


ed into by a manufacturer or merchant 
to guard against the risk of adverse price 
fluctuations of manufactured goods or 
merchandise sold in respect. of which a 
trader might have entered into contracts 
of actual delivery thereof (hereinafter 
referred to as the “second set of con- 
tracts” for the sake of convenience). 


7. In our opinion, there is no warrant 
or justification for restricting the width. of 
the first set of contracts so. as, to mean 
the contracts. . of purchase. only. The 
restrictive meaning as spelt out by the 
Division Bench in Chimanlal Chhotelal’s 
case (supra) in the context of the second 
set of contracts. in the said. proviso, is 
unwarranted, in our opinion, Inasmuch as 
apart from militating against the: accept- 
ed meaning of hedging transactions in the 
commercial world, it runs counter to. the 
well-known principle of interpretation 
of statutes since it reads more than what 
is prescribed in the later portion of the 
said proviso, It is. no. doubt. true that 


risk of loss. which is to. be. guarded against: 


is: one arising. through. adverse price: 


fluctuations. of the: second set‘ of contracts 
for actual: delivery. of manufactured 
goods: or ‘merchandise. sold by: a trader. 
It is also. true that the: first set of con- 
tracts: is ini respect of raw-materials or 
merchandise. entered: into by such a 
trader in the course of his business. 
But we. have not been able to appreciate 
how’ from. these two. sets: of contracts, 
merely because they. have been placed 
in juxtaposition, the. restricted meaning 
for the first set. of contracts can be spelt 
out. The first set of contracts is any 
contract which has been entered. into by. 
a manufacturer or merchant in the course 
of his. business with a view to guarding 
against the loss due to- adverse price 
fluctuations of goods. under the second 
set of contracts. The reasoning of the. 
Division Bench in CHimanlal Chhotelal’s. 
case (supra) that because second set of 
contracts would be contracts for sale, the 
first set of contracts would necessarily 


. mean: contracts: for purchase, can hardly 


be: justified for the obvious reasons that 
the purposes of the two. sets of contracts 
are entirely different. The purpose of 
the second set: of contracts. is to deliver 
manufactured: goods. or merchandise- sold. 
The: purpose: of the first set of contracts: is 
to: guard against loss. arising due to ad- 
verse price. fluctuations tn: the: course of 
the: period of delivery: of the goods agreed 
to: be. sold). If the Parliament had: intend- 
ed -that the first set: of contracts should 
include: and’ cover only: contracts of pur- 
chase, it. would: have. appropriately. said 
so... It. could’ have. said? for instance “a 
contract: of purchase in respect of raw 
materials. or merchandise” instead of say- 
ing “ag. contract in respect of raw mate- 
Tials: or merchandise”, as: it -has ‘done. 


We have tried: to understand from the — 


learned. Advocate: for the Revenue as to 
how a trader can: guard: himself against 
adverse: price fluctuations in: respect of 
contracts: of actual delivery of goods sold 
by him, if he does not. enter: into. the 
contracts. of sale: and purchase-in the-for- 
ward.-market;, because; in the- ultimate 
analysis, he- would try: to offset the- likely 
loss. arfsing’ as a result of adverse: price 
fluctuations: of goods. to be actually de- 
livered: im the second set of contracts: by 
a- profit. by; entering into. corresponding 
transactions: in. forward market. The 
learned. Advocate. for the Revenue relied 
on the reasoning of the: Division Bench 
which we: have referred to above. In.the 
ultimate analysis, by hedging transactions 
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a trader by a corresponding contract of 
sale and purchase in the forward market 
tries to offset the likely loss which 
may arise in the ready market due to 
adverse price fluctuations. The reason- 
ing of the Division Bench in Chimanlal 
Chhotalal’s case (supra} may require 
something more to be read in the first 
set of contracts referred to in the opening 
part of proviso (a) to Section 43 (5).: We 
do not think that such a reading is per- 
missible since it would require rewriting 
of the proviso. Another infirmity in that 
reasoning, which. we should respectfully 
point out, is that the Division Bench has 
taken it for granted that since the second 
set of the contracts is for actual delivery 
of goods and, therefore, for sale of manu- 


factured goods or merchandise sold, the © 


first set of contracts, which is in respect 
of raw-materials or merchandise, must 
be for purchase only. Though both the 
sets of contracts are put in juxtaposition 
the inference which has been drawn by 
the Division Bench in Chimanlal Chhota- 
lal’s case from the context of the second 
set of contracts so as to impute a restric- 
tive meaning to the first set of contracts 
is hardly justified, because the first set 
of contracts is entered into with a speci- 
fic purpose of guarding against the loss 
which may arise due to adverse price 
fluctuations. The first set of contracts 
should, therefore, be such as to offset 
the loss arising in the second set of con- 
tracts, and that offéetting is not possible 
unless we include and cover in the first 
set both the contracts of sale and pur~ 
chase, because without the contracts of 
sale and purchase in forward transat- 
tions one would not be able to say whe- 
ther there would be profit or loss in the 
said transactions. We are, therefore, of 
the opinion that the contention urged on 
behalf of the assessee before us that the 
first set of contracts should include and 
cover both the contracts of sale and pur- 
chase is well founded and to the extent 
to which the decision of this Court in 
Chimanlal Chhotalal’s case goes counter 
to that conclusion, it requires to be re- 
considered. We are, therefore, of the 
Opinion that the interpretation placed by 
the Division Bench in Chimanlal Chhota- 
lal’s case (supra) does not appear to be 
correct in view of what we have said 
above and to that extent, the law laid 
down by the decision of the Division 
Bench in the aforesaid case of Chimanlal 
Chhotalal v. Commr. of Income-tax 
(supra) should not be considered to be a 
good law, i , oa = s l 





8. The interpretation which we have. 
preferred and set out on proviso (a) to 
S. 43 (5) also finds support from what 
has been observed in the report of Direct - 
Taxes Administration Enquiry .Commit- 
tee in paragraphs 3.55, 3.56 and 3.58 of 
Chap. III which read as under: 


355, Definition of speculative trans- 


action. — An important criticism made 


by a large number of witnesses who ap- 
peared before us, had. been that the 
assurance given by Shri C. D. Deshmukh, 
with regard to the treatment of bona 
fide hedging transactions as ordinary 
business, was not being duly implement- 
ed. It was stated that the spirit of the 
amendment had been lost sight of by 
the Department in the course of admin- 
{stration of the proviso and that some- 
times even genuine hedging losses were 
being treated as speculative losses. In 
this connection the distinction in the 
phraseology of Cls. (a) and (b) of Expla- 
nation 2 to S. 24 (1) of the Income-tax 
Act was brought to our notice. It was 
pointed out that while one clause made 
a reference to stocks held, the other did 
not and that some officers were taking a 
restrictive view and disallowing the 
deduction of hedging losses in commodi- 
ties other than stocks and shares; if they 
were not against stocks held but against 
purchases, 


3.56. We have examined the issue at 
some length. We find that even the Cen- - 
tral Board of Revenue had put too rigid 
and restrictive an interpretation on this 
provision, which is not in accord with the 
spirit of the assurance given by the Fin- 
ance Minister. It does not, therefore, 
surprise us that the assessing officers 
have also taken an unduly narrow view 
in the matter and the genuine business- 
men have been put to considerable hard- 
ship. We certainly appreciate, as we 
have done earlier, the principle under- 
lying the proviso, but we equally dis- 
approve of its wrong application. for 
denying genuine hedging losses. We feel 
that the solution to the various problems 
which have been brought to our notice 
in relation to this subject can be found 
by expending Explanation 2 to 8S. 24 (1) 
so as to classify and exclude such trans- 
actions which should not come under the 
mischief of this section. The assessing 
officer should first examine whether a 
hedging transaction is genuine or not. 
If it is a genuine one, and it is way of 


future sale of commodity against stock 
of the same commodity, the loss arising 


I E- 
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out of this transaction should be exclud- 
ed from the purview of speculation. ... ss 


3.58. The hardship caused by a too 
literal interpretation of Expl. 2 to S. 24 
(1) of the Income-tax Act was illustrated 
to us by a case where a dealer having 
ready cloth business entered into a con- 
tract for the purchase of 1000 bales of 
cloth from a mill on a forward delivery 
basis. Ultimately it was found that the 
mill could supply only 980 bales, the re- 
maining twenty bales being rejected on 
account of some defect and the settle- 
ment was made between the dealer and 
the mill regarding these twenty bales by 
payment of difference in price. It was 
stated that even such a transaction was 
taken by the assessing officers to fall 
within the mischief of the Expl 2 to 
S. 24 (1) of the Income-tax Act on the 
ground that there was no actual delivery 
of the twenty bales. We are certain that 
this extreme view could never have been 
the intention of the legislature, while in~ 
serting the Explanation. Since instances 
of this type have been brought to our 
notice, we recommend that the intention 
of the Government in the matter should 
be clarified by suitable administrative in- 
structions.” i 

(Emphasis îs supplied by us) 

The Central Board of Revenue had, there- 
fore, issued necessary instructions by 
Circular No. 23 (XXXIX) D of 1960 of 
Sept. 12, 1960 bearing reference F. No. 4 
(124)-60/TPL in the matter of hedging and 
speculative transactions. The following 
clarification is relevant for purposes of 
the questions with which we are concern- 
ed here: 


“A number of representations and sug- 
gestions have been received by the Board 
from associations and chambers of com- 
merce regarding the manner in which the 
provisions of S. 24 of the Income-tax Act, 
particularly those of Expl. 2 to sub- 
sec. (1) thereof, are being interpreted and 
applied by the Income-tax Officers. The 
Direct Taxes Administration Enquiry 
Committee have also made a few sugges-~ 
tions on this subject in Chap. HI of their 
Report. The Board have carefully conais 
dered the points involved and their deci-~ 
sions thereon are given below :—~ 
Point (i): 

Under Cl. (a) of the proviso to Expl. 2 
to S. 24 (1) of the Income-tax Act, the 
Income-tax Officers exclude from the 
category of speculative transactions only 
a “hedging purchase” transaction entered 


Pankaj Oil Mills v. L-T. Commr. (FB) (B. K. Mehta J.) 


[Pr. 8] - Guj. 233 


into with reference to specific contracts 
for sale of goods but do not no exclude a 
“hedging sale” transaction made against 
stocks in hand or against contracts for 
purchase of ready goods. The latter type 
of transactions are also genuine hedging 
transactions so that any losses sustained 
therein will be allowed to be set off 
against other income, 

Board’s decision: 


The intention has always been that 
where bona fide forward sales are enter- 
ed into with a view to guarding against 
the risk of raw materials or merchandise 
in stock falling in value, the losses arising 


‘as a result of such forward sales should 


not be treated as speculation losses. 
Accordingly, Income-tax Officers should 
not treat such transactions as speculative 
transactions within the meaning of 
Expl. 2 to to S. 24 (1). It is to be noted 
in this connection that hedging sale can 
be taken to be genuine only to the ex- 
tent the total of such transactions does 
not exceed the total stocks of raw mate- 
rials or merchandise in hand. If the 
forward sales exceed the ready stock, 
the loss arising from the excess transac- 
tions should be treated as loss arising 
from speculative transactions and not 
from genuine hedging transactions.” 


It is rather unfortunate that in solte of 
the directions contained in this Circular 
of the Central Board of Revenue clarify- 
ing the position in respect of hedging 
transactions, the Revenue Authorities 
have not been able to persuade them- 
selves to extend the benefit of this clari- 
fication to the assessees of this State as 
they found themselves bound by the deci- 
sion of this Court in Chimanlal Chhota- 
lal’s case (1968) 69 ITR 129 (Gui) (supra). 
We have also sought clarification at the 
outset of this matter from the learned 
advocate for the Revenue as to whether 
the Revenue was prepared to extend this 
benefit to the assessees of this State, but 
we did not get any encouraging response. 
We have been at a loss to appreciate how 
can a decision of a Court in favour of a 
party prevent that party from making 
concession against its own stand which 
might have been upheld and ratified by 
a Court. However, as the learned Advo- 
cate for the Revenue felt himself unable 
to make a definite commitment on this 
point without the position being reconsi- 
dered by us, we have been compelled to 
go into the merits of the contentions. 


‘Anyway, we are of the: opinion: that the 


interpretation which we have placed on 
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proviso (a) to S. 43 (5) is an accepted 
position of the Revenue in this matter of 
exclusion of hedging transactions from 
speculation business under proviso (a) to 
S. 43 (5) as regards the assessees in other 
- parts of the country. ` 


§. Our attention was invited by the 
learned Advocate for the Revenue to two 
decisions of Madras High Court, i.e. 
(1) Commr. of Income-tax, Madras v. 
Somasundaram Chettiar & Co. (1975) 101 
ITR 832 (Mad) and (2) Gomraj Fateh- 
chand v. Commr. of Income-tax, Madras, 
(1976) 102 ITR 131 (Mad). In Somasun- 
daram’s case a Division Bench of the 
Madras High Court considering the scope 
and ambit of sub-clause (a) to the third 
‘proviso to S. 24 (1) of. the Indian Income- 
tax Act, 1922.following its earlier. deci- 
sion held that for a transaction to come 
under clause (a), it should be one 
entered into. by - an assessee_ to 
guard against loss through future price 
fluctuations in. respect of his sale con- 
‘tracts, and therefore, CL (a) cannot at all 
take in a sale contract which is intended 
to guard ‘against loss through price fluc- 
tuations in respect of the contract for the 
purchase of goods, and it would not be 
_ possible to hold that CL (a) is understood 
to cover all cases of purchases and sales 
entered into ‘by an assessee with a view 
to guard: against his future loss in genaral 
in that line of business as covered by. 
proviso (a) without violence to the lan- 
guage. The reasoning which has been 
adopted by the Madras High Court, 
with great respect to the learned Judges 
of the Division Bench. of the said High 
Court bearing on the matter is same as 
one adopted by the Division Bench of this 
Court in Chimanlal Chhotalal’s case 
(1968) 69 ITR 129 (Guj) (supra), which, as 
pointed out above, suffers from the in- 
firmities which we have discussed and, 
therefore, does not appeal tous. 


10. Similarly in Gomraj Fatehchand’s 
ease (supra) the Madras High Court held 
that the assessee before it was not en- 
4itled to the benefit of proviso (a) since 
he had failed to show that the forward 
contracts of purchases entered into by 
him. were effected with a view to guard- 
ing against the loss through adverse price 
fluctuations. We do not think that the 
decision of Madras High Court in Gom- 
raj Fatehchand’s case (supra) is of any 
assistance to the cause of the Revenue 
before us. 

11. The decision of Allahabad High 
Court in M/s, Raghunath Dass Pralhad 


A. L R. 


Dass v. Commr. of Income-tax, Kanpur, 
1974 Tax LR 570, cannot take the -case 
of the Revenue any further since tha 
Allahabad High Court held that unless 
the assessee shows that there was some 
existing contract in respect of which he 
was likely to suffer a loss because of 
future price fluctuations and that it was 
to safeguard such loss that he entered 
into the forward contracts of sale, he 
could not claim the benefit of S. 43 (5) 


-(a) and say that the transaction should 


not be considered to be a speculative 
transaction even. if it was ultimately 
settled without actual delivery of goods. ` 
The Allahabad High Court further held 
that proviso (a) -does not include a. case 
where an assessee has-a ready stock or 


merchandise dealt with by it and although 
there was no existing. contract- for the 


sale of the merchandise, it intended to 
enter into contracts for their sale in 
future... With respect -to the learned 
Judges of the Allahabad High Court. for 
the reasons, which we have stated above, 


we do not agree with the proposition laid 
‘down by the Allahabad High Court there- 


in’ The hedging transactions need not 
-þe subsequent in point of time since a 
trader may, in order to guard himself 
against the risk of loss due to adverse 
price fluctuations of the goods held in 
stock by him, enter into hedging transac- 
tions. ‘The ‘proviso does not’ warrant . 
such a rigid time schedule as spelt out 
by the Allahabad High Court. The only 

condition, in our opinion, which should 
be satisfied before an assessee can claim 
that a contract entered into in respect of 
raw-materials or merchandise should not 
be considered as a speculative transaction 
is that he must have entered into such ə 
contract to guard against the loss through 
adverse ‘price fluctuations of manufactur- 
ed goods or merchandise sold in respect 
of which he might have entered into-con- 
tracts: of sale for actual delivery. ‘This 
view of ours is fortified if we look to 
the entire scheme of the exceptions con- 
tained in Cl. (a), -(b)-and (c) of the pro- 
viso. Clause (b) of the proviso is a 
pointer in the direction, It provides as 


‘under: ` 


“(b) a contract in respect of eae 
and shares entered into by a dealer or 
investor therein to guard against loss in 
his holdings of stocks and ee through 
price fluctuations.” 

We. do not think that the ace 
could bave intended to treat dealers in 
‘stocks and shares in a different manner 
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than. dealers. in other commodities. If a 
dealer in stocks and shares can enter in- 
to a contract to guard against loss in his 


holdings -of stocks. and. shares; which may — 


arise due to adverse price fluctuations, 
we do not appreciate how the Parliament. 
would have intended otherwise in case 
of dealers in other commodities. Apart 
from this discriminatory treatment, we 


do not find any strict time schedule’ 


merely from the juxtaposition of the two 
sets of contracts in proviso (a). In the 
commercial world such time schedule for 


claiming a transaction is. net recognised. 


A merchant may go to a ready market 
and purchase commodity for selling it 
again. later to a manufacturer in which 
case he might be required to hold on to 


his. stock for the time being: till he en- 


ters into another contract. for sale of 
goods to be. delivered to that manufac- 
turer. Before he enters into: such a con- 
tract of sale, if a. merchant enters into 
hedging transaction so. as to guard. against 


the. risk of loss due. to adverse. price 


fluctuations of tthe stocks. of goods, we 
do not think that. it can: be. successfully 
urged in commercial parlance that. the 
latter transaction is. not. hedging transac- 


tion, The Direct. Taxes Administration 


Enquiry Committee as well as the Cen- 
tral Board: of Revenue have. also recog- 
nised that. hedging transactions. are. per- 
missible and they are genuine hedging 


transactions which are out of speculative - 


transactions even if the contracts of sales 
are made against the stocks in hand. 
We do not think, therefore, that there is 
any justification in the scheme of the 
exceptions contained in the proviso to 
S.. 43 (5) to warrant the view of the time 
schedule taken by Allahabad’ High Court 


in the above decision. However, we do. 


not mean to say that there should be no 


reasonable connection. between. hedging - 


contracts and the contract of sale of goods 
to be actually delivered by a manufac- 
turer or a merchant. There should. be 
reasonable nexus as to the time so as to 
enable a manufacturer or merchant to 
claim that his hedging transactions are 
not speculative transactions. and, there- 
fore, the loss suffered ‘thereunder | be 
allowed to be set off against the profit 
or gains of any other business. What 
would be reasonable connection is always 
a question of fact depending on the cir- 


cumstances of each case. Nevertheless 


the second’ set. of contracts, though may 
be subsequent {fn point of time. fo the 


first set, cannot be. generally beyond the 
assessment year, We also do not. mean 


to. say that-all the alleged hedge sales 
would be genuine transactions irrespec- 
tive of stocks. It is implicit that the 
hedge sales in order to be out of specu- 


lative transactions must not exceed the 
total stock: in trade which would neces- 


sarily include existing stock as well as 
firm. contracts of purchase of stock-in- 
trade. ae 


12. In Subbaramaiah and Co. v. 


Commr. of Income-tax, Andhra Pradesh, 


(1964) 51 ITR 742, the Andhra Pradesh 
High Court held on the facts of the case 
before it that the assessee was not en- 


' titled to claim losses which he suffered as 


a result of forward transactions entered 
into as non-speculative because it was 
not established by evidence that there 
was any contract entered into by him 
with a view to guarding against the risk 
of loss due to adverse price fluctuations. 
It is true that while negativing this claim 


of the assessee, the Andhra Pradesh High 


Court has observed that in order to in- 
voke the proviso, the assessee should 
satisfy two conditions, viz. (1) existence 
of contract for actual delivery of manu- 
factured goods or merchandise sold, and 
(2): existence of contract in respect of raw 
materials or merchandise in the course 
of business with a view to guarding 


- against the risk of loss due to adverse 


price fluctuations. We do not find any- 
thing in this observation to sustain the 
contention. urged on behalf of the Re- 
venue that hedging transactions must 


succeed the contracts of sales for actual . 


delivery of goods, 


13. Same view has been taken by the 
Andhra Pradesh High Court tn Onikarmal 
Agarwal v. Commr. of Income-tax, A. P. 
(1968) 67 ITR 329, 


14. The decision of -Calcutta High 
Court in D. M. Wadhwana v. Commr. of 
Income-tax, West Bengal, (19866) 61 ITR 
154 is not of much assistance in our 
opinion. to the -cause of the Revenue as 
the case turns on the facts and circum- 


-stances ‘before it, © 


-15. On behalf of the Revenue: it was 
seriously contended that forward trans- 
actions inorder to -be genuine hedging 
transactions must have been entered into 
by a manufacturer or merchant in course 
of his- business and must relate to the 
raw materials or merchandise as the case 
may. be.. In other words, it- was contend- 
ed by the Revenue- that a manufacturer 
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cannot hedge against the loss due to ad- 
verse price fluctuations of the goods to be 
manufactured by him by entering into 
forward transactions of any other mer- 
chandise and similarly a merchant can- 
not hedge against the loss by entering 
into a transaction in respect of raw mate- 
rials. The learned Advocate General, 
_ appearing on behalf of the assessee join~ 
ed issue with the Revenue on this con- 
tention and urged that Courts should not 
read more than what is stated by the 
Legislature in the Section and there is 
no justification for the interpretation can- 
vassed on. behalf of the Revenue that 
Courts should dissect the section into two 
parts so as to relate hedging transactions 
of the raw materials against the loss due 
to adverse price fluctuations of the manu- 
factured goods and of merchandise against 
the loss due to price fluctuations of. the 
goods agreed to be sold by a merchant. 
tt is further urged on behalf of the 
assessee that since the legislature has not 
so appropriately expressed in terms 
there is no warrant for dissecting the 
Section as urged by the Revenue. Our 
attention was invited in this connection 
to the decision of the Central Board of 
Revenue as expressed in the aforesaid 
Circular of Sept. 12, 1960 which does not, 
in our opinion, bear out wholly the sub- 
mission of either side, The said decision 
is as under : 


“(ii) Hedging transactions In connect- 
ed, though not the same, commodities 
should not be treated as speculative 
transactions. ‘ 


Board’s decision 


The Board accept this point. Atten- 
tion is invited to Board’s letter No. 
13(102)IT/53 dated 8-9-1954 in which it 
was stated that as regards hedging in raw 
materials, the Income-tax Officers should 
not be too particular about the quantities 
and timing so long as the transactions 
constitute genuine hedging. . Similarly, 
Income-tax Officers should not treat 
genuine hedging transactions in connect- 
ed commodities as speculative transac- 
tions though the transactions may not be 
in identically the same commodity. Thus, 
hedging transactions in.one type of cotton 
against another type of cotton, one 
variety of oil seed against another, one 
type of grain against another should not 
~be treated as speculative transactions 
‘provided the other conditions of Expl 2 


to S. 24 are satisfied. The condition 


mentioned in the. last two sentences of 


A.L R. 
the decision on point (i) above will apply 
here also.” 

In this connection our attention has beca 
drawn to the decision of Delhi High 
Court in Delhi Flour Mills Co. Ltd. v. 
Commr. of Income-tax (1974) 95 ITR 151: 
(1975 Tax LR 469); where the assessee 
entered into forward transactions in res- 
pect of MATRA (a substitute of gram) 
and claimed the loss sustained by him in 
such transactions against his profits in the 
business of manufacturing Atta (wheat 
flour and other wheat products). A Divi- 
sion Bench of the Delhi High Court held 
that in order that a forward transaction 
in commodities may fall within proviso 
(a) to Expl 2 to S. 24 (1), it is necessary 
that the raw materials or merchandise in. 
respect of which the forward transactions 
have been made by the assessee must 
have a direct connection with the goods _ 
manufactured or the merchandise sold- 
by him, and the raw materials in respect 
of which the assessee has entered into 
forward transactions must be the same’ 
raw material which is used by him in 
his manufacturing business. Since this 
aspect of the controversy has not been 
referred to us for our opinion, we do not 
think it proper to volunteer our opinion 
in respect thereof. However, this must 
not stand in the way of the Revenue to 
extend the benefit of the aforesaid view 
of the Central Board of Revenue to the 
concerned assessees as done in other 


parts of the country, 

(1) Hedging contracts, in order to 7 
out of speculative transactions, must. be 
in respect of only raw materials so far 
as the manufacturer is concerned though 
these contracts may be both with regard 
to sales and purchases. 


16. Our ‘conclusions are, therefore, 
under :— 















(2) Hedging contracts need not succeed 
the contracts for sale and actual delivery 
of goods manufactured, but the latter may 
be subsequently entered into, provided 
they are within the reasonable time not 
exceeding generally the assessment year. 


(8) In order to be genuine and valid 
hedging contracts of sales, the total of 
such transactions should not exceed the 
total stocks of the raw materials or the 
merchandise on hand which would in- 
clude existing stocks as well as the stocks 
acquired under the firm cones of p 
chases, : 
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17. In that view of the matter, there- 
fore, we answer the second question in 
the negative and hold that the assessee 
is not entitled to set off Rs. 27,157/- be- 
ing the amount of loss against its other 


business income suffered on account of.. 


settlement of forward transactions of. 
sale of oil tins since the hedging transac- 
tions must be in respect of raw materials 
so far as the manufacturers are concern- 
ed. In view of our answer to question 
No. 2, we need not answer question No. 1 
and leave it to the Tribunal to apply the 
Circular and give benefits thereunder so 
far as may be consistent with the order 
made in this reference. There should be 
no order as to costs in this reference. i 


o w 


Answered accordingly., 
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B. K. MEHTA, J. 


Bai Mani, Applicant v, The Special 
Land Acquisition Officer, Broach and 
another, Respondents. 


Civil Revn. Appin, No, 1274 of 1977, 
D/- 27-2-1978." 


Land Acquisition Act (1 of 1894), Ss. 18, 
11, 12, 11-A (Guj) and 12-A (Guj — 
Award, in absence of amendment, becom- 
ing final — Application for reference 
under S. 18 (1) — Powers of Land Acqui- 
sition Officer —~ Ambit of. 


The Special Land Acquisition Officer 
concerned made an award on Feb. 27, 
1976 awarding compensation, inter alia, 
to the owner for the three pieces of 
land in sum of Rs. 11,040/-. Apd this 
award remained unamended. The owner, 
being aggrieved by the award sought 
reference under S. 18 (1) by her appli- 
cation of April 7, 1977 which was reject- 
ed by the Special Land Acquisition Officer 
by his order of Aug. 1, 1977, because, ac- 
cording to him, she was not entitled to 
seek reference as the three pieces of land 
in question were forfelted to the Govern- 
ment by an earlier order of Aug. 14, 
1973 for non-payment of the third in- 
stalment of the occupancy prige; On 
revision by the owner: . 


*(To set aside the order of Spl Land 
Acquisition Officer, Broach, D/- 1-8- 
1977.) 


EV/IV/E66/78/SSG 
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Held (1) that since the award was 
neither amended nor claimed to have 
been amended as required by the Act, 
the Special Land Acquisition Officer had 
no power or authority to reject the 
reference application on the ground that 
the land was forfeited for the alleged 
breach of the condition of payment of 
the occupancy price, (Para 4} 


(2) that the award not having been 
amended it would operate as final and 
binding between the Collector and the per- 
sons interested, inter alia, as to the true 
area of the land, the value of the land and 
the apportionment of compensation 
amongst the persons interested. Effect of 
Ss. 11, 11-A, 12 and 12-A pointed. 

(Para 3) 

(3) that it was for the Court to which 
the reference was to be made under S. 18 
which could determine whether it had 
jurisdiction in the matter or not, ‘The 
Special Land Acquisition Officer could 
not go behind the award, consider certain 
subsequent events and read the award as 
if it was amended without effecting the 
amendment as prescribed by law. To 
such an extent he had not only exceeded 
the jurisdiction but also failed to exercise 
his jurisdiction which was vested in him 
to make reference which was required by 
law. . Such an order must be set aside in 
revision and the case was remanded for 
making reference under S. 18 (1). 

(Paras 5, 6) 

Anno: AIR Manual (3rd Edn.), Land 
Acq. Act, S. 18, N. 8 S. 11; N, 2 and 
S. 12, N. 4 


Cases Referred: Chronological Paras 
AIR 1944 Bom 200 5 

Mrs. K. A. Mehta, for Applicant: J. U. 
Mehta, Asst, Govt. Pleader, for Respon- 
dents. 


ORDER :— This revision application Is 
against the order made by the Special 
Land Acquisition Officer on August 1, 
1977 rejecting reference sought by the 
petitioner herein against the award of the 
Special Land Acquisition Officer dated 
Feb. 27, 1976 awarding compensation to 
her along with 16 other owners of land 
known as “Bet Bhatha land” of S. Nos. 
33/part, 32/part and 130/part situate in 
village Maktampore in Broach district, 
for purposes of construction of bridge 
across Narmada river near Jhadeshwar. 
It should be noted that the possession of 
the aforesaid three pieces of land of the 
petitioner was taken over on June 16, 
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1973 by the Public Works Department of 
the State Government in pursuance of 
private negotiations with her im anticipa- 
tion of the regular acquisitiom proceed- 
ings. 
the Land Acquisition Act in. that behalf 
were issued: om Dec, 20; 1973 and Aug. 22, 


1974, respectively. Notice to file compen- 


sation claim was issued on Sept. 3, 1974. 
It is common ground that the petitioner 
' was served. with. the aforesaid: notice under 
S. 9 and she had’ filed! her statement 
of claim im respect of the three pieces 
of land! in pursuance thereof. - The Spe- 
cial Land Acquisition: Officer: concerned 


- made: an award on Feb. 27, 1076. award- 


ing compensation, inter alla, to the peti- 
tioner for the aforesaid! three pieces of 
land. in the sum of Rs. 11,040/-. The peti- 
tioner, being aggrieved with the offer 
made by the Special Land Acquisition 
Officer, had sought references under 
S. 18 (D of the Land Acquisitiom Act by 
her application of April 7, 1977 which 
was: rejected by the Special Land’ Acqui- 
sition: Officer by: his: aforesaid order `of 
Aug. 1, 1977, because, according fo: him, 
she was: not entitled to seek reference as 
the three pieces’ of land fn question were 


forfeited to the Government by an earlier , 


order of Aug: 14, 1973 for non-payment 
of the third instalment of the occupancy 
price. This order of the’ Special’ Land 
Acquisition. Officer: of Aug. 1, “1977 is the 
subject-matter of this revision before me 
which has been preferred under S. 18 (3) 
of the Land Acquisition Act, as amended 
by the State of Gujarat: 


2. I am of the opinion that this revi- 


sion must clearly succeed obviously for. 


the following reasons: 


The Special Land Acquisition Officer 
has acted in excess of jurisdiction, inas- 
much as he rejected the reference appli- 
cation of the petitioner on some extra- 
neous grounds to the effect .that the. 


petitioner has ceased to be interested. in. 


the land since it was forfeited: for non- 
payment of occupancy price. A few rele- 
vant sections of the Land’ Acquisition. 
Act should be referred fo for purposes of 
understanding: the challenge made in this 
revision applicatian. 


3. Section Ït of the Land’ Acquisition. 
Act provides: for enquiry and’ award by 
Collector: Sub-see. (i) of S. 11 enjoins 
the Collector to inquire into the objec- 
tions on the day so fixed for that purpose 
which any - interested’ persom has’ filed 
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Notifications: under Ss. 4 and 6 of | 
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pursuant to the notice under S; 9 to the 
measurements. made under S. 8 and into. 
the value of the land on the date of the l 
notification under- S. 4, and also to in- 
quire about the. respective interests of- 
the persons claiming compensation. `The 
Collector would be making ewe unde 
his: hand of — 


ü) the ttue area of: the land; 

(ii) the compensation which in his 
opinion should be allowed for the land; 
and > -> . : 

(iii) the apportionment of the said com= 
pensation. among. all the persons known or 


believed to be interested in the land, of 


whom, or of whose claims, he has infor- 
mation, whether or not they have res- 
pectively appeared before him. - 

Sec. 12 prescribes time when the award 
of the Collector is to assume finality. 
Sub-sec. (1) of S..12, as it is material for 
purposes of this revision, reads as under 3 


*“(1) Such award shall be filed in the 
Collector’s office and shall, except as 
hereinafter provided, be final and con- 
clusive evidence, as between the Collec- 
tor and the persons. interested, -whether 
they have respectively appeared before 
the Collector or not, of the true area 
and value of the land, and the apportion- 
ment of the compensation among the 
persons: interested.” 


S. 12-A, which has been besiat on the 
statute book by the Bombay Amend- 
ment Act 1953 (35 of 1953) provides for 
the amendment of ‘award either suo 
motu by the Collector or on the applica- 
tion of the person interested. Sub-section 
(1) of S. 12-A reads as. under; ` i 


(1) Any clerical or arithmetical mis- 
take in an award or errors arising there- 
from, accidental sHps or omissions may; 
at any time not later than six months 
from the date of the award, be correct- 
ed by the Collector either on his own 
motion or on the application of a person 
interested and the award so corrected 
shall be deemed to have been amended 
accordingly.” 

Sub-sec. (2) of S. 12-A provides for recos . 
very of the overpayment made, if the 
amendment of the award so ‘indicates. 
It. is, therefore, clear that till the award 
is; amended under S. 12-A, the award re- 
mains final between the Collector and the 
persons -interested, inter alia, about the 
true area andthe value of the land and 
the apportionment of- - compensation. 
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amongst the persons interested, if there 
is any. On plain reading of S. 12-A, this 
power of amendment is available’ for 
limited purpose, namely, for correction of 
award arising as a result of clerical or 
arithmetical mistake, or errors arising 
from accidental slips or omissions. Again, 
the power is to be exercised within a 
period of six months from the date of the 
award. In other words, the net effect of 
the combined reading of Ss. 11, 11-A and 
12-A is that till the award is amended, 
it will operate as final and binding be- 
tween the Collector and the persons in~ 
terested, inter alia, as to the true area 
of the land, the value of the land and 
the apportionment of compensation 
amongst the persons interested. 


4. In the long affidavit-in-reply filed 
on behalf of the Government, it has no- 
where been claimed that this award .in 
question ‘made on Feb. 27, 1976 by the 
Special Land Acquisition Officer was 
amended, if at all it could have been 
amended, within the prescribed period of 
limitation under S. 12-A of the Land 
Acquisition Act. If the award is not 
amended, as it does not seem to be, and 
since no reference is made to this import- 
ant fact in the affidavit-in-reply, nor has 
it been referred to or stated in the im- 
pugned order of Aug. 1, 1977, the Special 
Land Acquisition Officer has no power or 
authority to reject the reference applica- 
tion on the ground that the land was 
forfeited for the alleged breach of the 
condition of payment of the occupancy 
price. 


5. The learned Assistant. Government 
Pleader invited my attention to the deci- 
sion of Bombay High Court in Mahadeo 
Krishna Parkar v. Mamlatdar of Alibag, 
AIR 1944 Bom 200 that the Court to 
which a reference has been made has 
always a power to determine, whether it 
has jurisdiction to hear the reference 
made to it by investigation as to whether 
the statutory conditions required for 
making a valid reference have been com- 
plied with or not. The learned Assistant 
Government Pleader wanted me, there- 
fore, to consider that if as a result of the 
subsequent event taking place the land 
in question has been forfeited and the 
petitioner who claims. herself to be the 
person interested in the land had ceased 
to have any interest in it, this Court can 
certainly look into it and see whether 
these statutory conditions are satisfied for 
making a reference as was sought by tha 
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petitioner. I have:not been -able to :appre- 
ciate how, in ‘the first place, the ‘decision 
of the Bombay High Court can be of any 
assistance. to the cause of .the learned 
Assistant ‘Government Pleader, because, it 
is for the. Court to which the. reference 
is made under S, 18 -of the Land Acqui- 
sition Act, which has to determine whe- 
ther it has jurisdiction in the matter or 
not. I am not called upon to exercise 
that power of the Court since I am not 
a Court of reference but I am hearing 
this revision application under S. 115 of 
the Civil P. C. against an order refusing 
to make the reference under S. 18 (1) 
read with S. 18 (3) of the Land Acquisi- 
tion Act. There is also another reason 
for rejecting this contention of the learn- 
ed Assistant Government Pleader that 
the award made under S. 11 of the Land 
Acquisition Act continues to be final and 
binding between the Government and the 
persons interested till it is amended 
under S. 12-A for the limited reasons 
and on the grounds specified therein. It 
is to be recalled that it is nobody’s case 
that the award in question was amend- 
ed: If the award in question was not 
amended, it would continue to be final 
and binding to the parties and I cannot 
consider the alleged subsequent event 
that is said to have taken place. The 
event on which reliance has been placed 
by the Special Land Acquisition Officer is 
the forfeiture of the land in question to 
the Government and cesser of interest of 
the petitioner therein for her failure in 
payment of the occupancy price. If this 
is the event, which has taken place, the 
Special Land Acquisition Officer should 
have amended the award, if it was per- 
missible for him to do so within the 
period of limitation prescribed under 
S. 12-A. If the amendment is not made 
as required by the Act, the award in 
question, where the petitioner is admit- 
tedly shown as a person interested in the 
three pieces of land and therefore entitl- 
ed to compensation as awarded therein, 
Ido not think that: the Special Land 
Acquisition Officer can go behind the 
award, consider certain subsequent 
events which are alleged to have 
taken place, and read the award as if it 
was amended without effecting the 


amendment as prescribed by law. To 
the extent to which he has done this, he 
has not only exceeded the jurisdiction 
but also failed to exercise his jurisdic- 
tion which. is vested in him to make 
reference which is required by law, 
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6. The result is that this revision ap~ 
plication is allowed and the impugned 
order of the Special . Land Acquisition 
Officer of Aug. 1, 1977 is.set aside, and 
the matter should go back to the Special 
Land Acquisition Officer with the direc- 
tion that he must make a reference under 
S. 18 (1) to the Court of competent juris- 
diction within two weeks from the date 


- 
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of receipt of the writ by him. The Gov- 
ernment shall pay costs to. the peti- 
Per Rule is made absolute accords, 

Ys i 


Application allowed, 


ea 3 
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AIR 1978 GOA, DAMAN AND DIU 1 
ò TITO MENEZES, J, C. 

Dr. Adolfo Braulio Cesario Rodrigues 
Fernandes and others, Applicants v. 
Narayan Sidapa Kadam, Respondent. 

Civil Misc. Application No. 2 of 1977, 
D/- 29-8-1977, 

Civil P. C. (5 of 1908), Ss. 9 and 152— 
Composite suit for eviction and other re- 
liefs — Preliminary issue as to jurisdic- 
tion of civil ‘court to grant relief of evic- 
tion though decided in favour of plaintiff 
decision reversed in revision — Amend- 
ment of judgment in revision under 
S. 152. 


The plaintiff filed a suit in Civil Court 
for eviction of the defendant from a 
dwelling house and also for recovery of 
arrears of rent, for mesne profits, for an 
injunction against the defendant from 
carrying on some additional construction 
and for some other reliefs. A .preli- 
minary objection as to Civil Court’s 
jurisdiction to decide the question of 
eviction having been overruled, the de- 
fendant came up in revision and the only 
question argued before the J. C.’s Court 
was that Civil Court has no jurisdiction 
as far as this prayer of eviction was con- 
cerned. The J, C.’s Court allowed the 
‘revision. The plaintiff thereupon applied 
under S. 152, Civil P, C., for correcting 
the judgment in revision. 


Held (1) that the suit before the trial 
Court was a composite suit and not a suit 
for relief of eviction with other conse- 
quential reliefs. Even if the relief of 
eviction could not be granted the other 
reliefs could be granted by the Civil 
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Court. This point was never raised in 
revision or in the trial Court. Un- 
doubtedly the trial Court had jurisdic- 
tion to decide the other issues involved 
and to grant some of those reliefs. 

i (Para 5) 

(2) that the application under S 152 
should be allowed by substituting the 
words “issue of eviction” in place of the 
word “ease” in the last sentence of Para- 
graph 6 of the judgment. The word 
“case” was loosely used in the judgment. 
The necessity of making a specific refer- 
ence to an issue involved was not rea- 
lised by the Court, until it was brought 
to its notice in what manner that word 
was sought to be interpreted. Case law 


discussed, (Paras 6, 9) 
Cases Referred: Chronological Paras 
AIR 1968 Assam 66 7 
AIR 1966 SC 1047 6 
AIR 1963 Pat 158 T 
AIR 1958 Andh Pra 768 7 


Ataide Lobo, for Applicants; R. M. S. 
Khandeparkar and M. S. Usgaonkar, for 
Respondent. 


ORDER :— This is an application under 
5. 152 of the Civil P. C. The applicants 
state that the word “case” occurring in 
the last sentence of the judgment of this 
Court dated July 26, 1976, was due to an 
error arising therein from an accidental 
slip or omission used for the words “issue 
of eviction” and pray that the error be 
corrected accordingly, 


2. The applicants/plaintiffs filed a suit 
against the respondent/defendant in the 
Civil Court for the eviction of the defen- 
dant from a dwelling house and also for 
recovery of arrears of rent, for mesne 
profits, for an injunction restraining the 
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defendant from carrying on some addi- 
tional construction and for some other 
reliefs. The defendant raised before the 
Civil Court the preliminary objection 
that the Civil Court had no jurisdiction 
‘to decide the question of eviction. - This 
objection was. overruled by the ` Civil 
Court, The defendant came before me in 
revision (C. R. A. 26/76). The point 
raised by the defendant in the said revi- 
sion application was that “the finding of 
the lower Court that the jurisdiction of 
the Civil Court is not ousted as far as 
the prayer for eviction. is totally wrong”. 

This was admittedly the only point be 

fore me in the said revision application 


2 Goa 


which culminated in the judgment which 


_ the plaintiffs seek to get corrected, 


3. It is contended by Dr. Lobo, learn- 
ed advocate for the plaintiffs. that since 
the only -question before this Court in 
the said revision. application was the 


question as.'to whether the Civil Court © 
had jurisdiction to decide the’ question 


of eviction, this Court ought not to have 
used the word: ‘‘case”..in the order- in 
question and. that the use of the- word 
“ease” was: being taken advantage of by 
the defendant: in the lower Courts: and 
was likely to be taken advantage also in 
future to debar the Civil ‘Courts from 
hearing the entire suit.. It is urged be- 
fore me that the suit:is a composite suit 


for various reliefs .and that the Civil - 


Court. has jurisdiction to grant all the 
other reliefs except the relief. of evic- 
tion. It is stated that the word "case: 
was „used by. the Court. to mean. the 
“question of eviction” and was used: by 
the Court on account of, an error arising 
_ from an accidental slip or omission, 


‘4. Opposing the ‘application - Shri 
Khandeparkar states that the suit before 
the Civil Court was a suit for eviction 
and that the other reliefs were conse; 
quential, He argues that since the Civil 
Court is barred -from’ deciding the ‘ques- 


tion of ‘eviction, the Civil Court is total- 


ly barred from hearing’ the case. He 
therefore contends that the word “case” 
used in the said judgment of 26-7-1976 
was correctly used. In any event, ‘Shri 
Khandeparkar ‘states, the word cannot ‘be 
corrected because this | Court’ has: no 
power to correct it under S- ae of the 
Civil P..C. = 


‘5. I1 am unable to" agree wit ‘Shri 
Khandeperkar on thé first contention, In 
view of his own application for ‘revision the 
only question agitated before me in that 
application was that the Civil Court had 
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no jurisdiction as far as the prayer for 
eviction was concerned, Unquestionably 
the Civil Court has jurisdiction to decide 
the other reliefs prayed for in the suit. 
It is difficult to conceive -that the reliefs 
of recovery of arrears of rent, ‘of re- 
covery of mesne profits, of an injunction 
restraining the defendant from carrying 
on some additional construction and other 
such reliefs, are consequential to the 


‘granting the relief of eviction. This suit 


is a composite suit and even if the re- 
lief of eviction could not be granted the 
other reliefs could be -granted by the 
Civil Court.. This point was never raised 
before.me in C. R. A, 26/76 and it does 
not appear to have been raised before 


“the trial’ Court. Undoubtedly the trial 


Court ‘has jurisdiction to decide the other 
issues, involved. and to grant some. o 
those reliefs. 

6. On‘the aiveation. eat this Court has . 
no jurisdiction ` to make the’ correction’ 


under S. 152,'C. P. 'C. Shri Khandeparkar 


relies. on Master Construction Co, (P.) 

Ltd.: v; State of Orissa, ATR 1966 SC 1047. `, 
There the correction was made under the 
power given by’ R. 83. of the Orissa~ Sales 
Tax Rules: (1947).: It appears from the 
judgment rendered in that case by Subba 
Rao, J., as he then was that under the 
said: R. 83 there was: an additional: clarifi- 
cation, namely, ‘that the .error.:shall be 
apparent. on` the face of.the record”:; In’ 
AIR 1966 SC 1047 the Commissioner; ‘ups 


on an application for correction, of mis- 


takes and omission made*under R. 83° of 
the Orissa Sales Tax Rules (1947) review- 
ing his order passed in appeal, practically 
reheard the entire matter both on law and 


facts and also considered’ the points’ of 


limitation which’ were not taken before 
him in the original appeal though they 
could have been’ taken, and set aside his 
first’ orders, His’ Lordship held’ in that 
case, that the wrong conclusion, if any; 
arrived at by the Commissioner in his 
earlier order, because of the fact that the 
sdid’ arguments on limitation: were not 
advanced before him, could’ not be said to 
be errors apparent on the face of the re- 
cord arising or accruing from an acci- 
dental slip or omission, His Lordship 
further held that the error, if any oc- 
curred because the. Department: did -:not . 
raise those. points before the Commis- 
sioner: and: that they: were also errors not 
apparent on. the face of the record for 
the decision depended upon . considera- 
tion of. arguable .questions of limitation 
and construction of documents. His Lord- 
ship observes, “Indeed. the Commissioner 
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re-heard the arguments and -came “to a. 


conclusion different: from that which hẹ. 
arrived on the earlier occasion’. ::What 


the Commissioner did was certainly. not’ 


what is to be done in the -present case. 
In the question before me the only issue 


involved was that of eviction and the 


word “case” used in the order had. neces- 
sarily to mean “issue of eviction”. The 


word “case” was loosely used in the 


judgment. The necessity ‘of -making.. a 
specific reference to an issue involved 
was not realised by this Court,. until it 
was -brought to its notice in what manner 


that word was sought to be interpreted: 


.7. In Debeswar Sarma v. Uttam Chan- 
dra Medhi, AIR 1968 Assam ,.66, which 
is also relied upon by Shri Khandeparkar. 


there was an omission to dispose of an, 


issue before the Court and the Court 
held the view that such omission could 


not be corrected under S. 152. This view 


appears to have been dissented from by 
the Andhra Pradesh “High ` Court in 
Annapu Ramanna vV. 


specific performance of an agreement to 
sell and for possession.’ "He succeeded on 
merits. By an ` accidental ‘omission the 


relief of possession ‘was’ neither’ given in- 


the judgment nor in the decree of the 
first Court, The parties went in appeal. 
The appeal was dismissed. The second 
appeal filed was also dismissed in limine. 
The omission was discovered at the time 
of the execution. The plaintiff filed an 
application for amendment ‘of the decree 
in the lower appellate Court-which, after 
remand was dismissed by the District 
Munsif. The High Court held that: as 
the suit was for. a specific -performance 
of an agreement to sell and for posses- 
sion, delivery of possession was part of 


- the ‘specific performance of the contract. 


of sale and: that in the circumstances the 
application was only to correct an ac- 


cidental omission made in.the judgment 


as well as in the decree and that S. 152 
of the C. P, C. empowered the Court to 
correct the mistake. In Dwarka Pras- 
sad Jhunjhunwala v. Jahuri Sah, AIR 
1963 Pat 158 a Division Bench held ‘that 
the omission to make: an order contem- 


plated by O,.20, R. 12 (1) (e), C: P_.C. was 
an accidental slip and-it ought-to have, ' 


been corrected by the Court under the 
powers given: to it by S. 152, C. P. C, 


.§. Shri Khendeparkar points out. to 


me that in the judgment of July 26, the 
sentence occurring in’ the. said para, 8 
that ‘the suit premises happen to- fall 


Joaquim v... Laxman (Menezes J. C.Y |. 


' did fall within.:such a belt. 
© 80, the. said sentence shall stand cancel- 


Ponduri. Sree., . 
ramulu, AIR 1958 Andh Pra 768. ‘In the : 
latter case,- the, plaintiffs suit -was for 
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within a belt: of. 2~kms, ‘encircling: the 
city of Panaji”; should. be deleted be- 
cause there is.a finding:on fact. of the 
two Courts below. that the’ suit premises 
If that be 


led. 

9. In: the. di cumstances I allow. this 
application: and. order that the judgment 
dated 26-7-1976-in Civil Revision Appli- 
cation No. 26/76 be and is hereby cor- 
rected and: ‘the word “case” occurring in 
the. last sentence of para. 6 of the Order 
be substituted by: the words “issue of 
eviction”. 

i Application allowed. 
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Joaquim: Vicente Dias, Applicant v. 
Laxman M. Porobo Colvalcar and others, 


Respondents. 


Civil Review Application ‘No, 9 of 1976, 
D/-"12-8-1977. 


(A) Goa, Daman and ‘Diu Mundkars 
(Protection from Eviction) Act (1 of 1976), 
Pre., Ss, '2 (p), 13, 15, second proviso — 
Term “mundkar” — Does not include 
agricultural labourer and village artisan. 

The definition of word “mundkar” in 
S. 2 (p) ‘does not include agricultural 
labourer’ and village artisan and protec- 
tion -given to them against eviction i9 
withdrawn: ` (Paras 6, 8) 

(B) Goa; Daman ` ‘and Diu (Protection 
from Eviction of Mundkars, Agricultural 
Labourers and Village Artisans) Act. 
(12 of 1971), S, 3 read with Ss. 10 and 13 
— Application for stay of eviction pro- 
ceedings- by agricultural labourer or vil- 
lage artisan —. - Court cannot reject it. 


(Para 10) 
OF. Rebello, for Applicant: J. Dhod, for 
Respondents; es Mulgaonkar, . Amicus 


Curiae, . 3 


ORDER :— The applicant prays that 
the judgment of this Court dated Octo- 
ber 8, 1976, be reviewed. 

2. The ‘proceedings originated with a 
suit filed by the respondents against the 
applicant to evict him from a dwelling 
house. The applicant/defendant raised 
the contention that he was a village arti- 


‘san and that his wife was an agricul- 


tural labourer. He- sought protection 
under the Goa, Daman and Diu (Protec- 
tion from Eviction of Mundkars, se 
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cultural Labourers and Village Artisans) 


_- Act, 1971, hereinafter referred to as “the 


1971 Act”. The Court directed the de- 
fendant to obtain a declaration from the 
Mamlatdar that the defendant was a vil- 
lage artisan and his wife was an agricul- 
tural labourer, within one year. As the 
defendant had failed to obtain the said 
declaration within the stipulated time 
the trial Court decided on 22-8-1974 to 
record the evidence and proceeded -with 
the suit. The defendant made an appli- 
cation on 24-9-1974 to the Court to stay 
the suit untilthe decision of the Mamlat- 
dar. That application was rejected by 
the order dated 24-9-1975, which was 
challenged in the revision application 
which culminated by the- order of ` this 
Court, now sought to be reviewed, 


3. The main point decided in the 
order of this Court dated October 8, 1976, 
ig that the word “mundkar” does not in- 
clude a village artisan or an agricultural 
labourer and that the definition of 
‘mundkar” appearing in S. 2 (p) of the 
Goa, Daman and Diu Mundkars (Protec- 
tion from Eviction) Act, 1975, hereinafter 
referred to as “the 1975 Act’, though 
enlarged in its scope, does not include 
these two categories of people, namely 
village artisans and agricultural labourers. 


4. It is argued by Shri F. Rebello, 
learned advocate for the petitioner, that 
even the “1975 Act” gives protection to 
the Agricultural 
Artisan and therefore the provisions of 
S. 13 wherein it is provided that all pro- 
ceedings for eviction of a person who 
has claimed to be a “mundkar” shall be 
stayed by the Civil Court until the 
Mamlatdar decides the issue of mundkar- 
ship, are attracted. It is urged before 
me by Shri Rebello that wherever the 
word “mundkar’” occurs in the Act of 
1975 the words ‘“mundkar, agricultural 
labourer and village artisan” must be 
read. He invites my attention to the ob- 
servations of the Select Committee of 
the Legislative Assembly of the Union 
Territory of Goa, Daman and Diu, re- 
garding the preamble and the title of the 
new Act. He also adverts my attention 
to the definition of “agricultural labourer” 
and ‘village artisan” given in Cls. (b) 
and (t) respectively, of S. 2 of the “1975 
Act.” Finally he relies on ‘the second 
proviso to’ S. 15 (3) of that Act. I have 
perused all these observations and sec- 
tions. l i ac 

5. The contention of Shri Rebello 
that the Act of 1975 is applicable equally 


Labourer and Village ` 


A.1.R. - 


to mundkars and to agricultural labourers 
and village artisans is opposed by Shri 
Dhond, learned advocate for the respon- 
dents and Shri P. Mulgaonkar, who has 
been appointed Amicus Curiae in this 
case, as the decision on this point was of ` 
wider importance and -was. likely to 
affect a number of cases. 

6. I have perused all the observations 
and the provisions of “the 1975 Act” re- 
lied. upon by Shri Rebello and I find my- 
self in disagreement with the view ex- 
pressed by him, I agree with the view 
taken by Shri P. Mulgaonkar, learned 
Amicus Curiae, that with the enlarge- 
ment of the scope of the definition o 
‘mundkar’ in S. 2 (p) of the ‘1975 Act’, 
the protection to the agricultural la 
ourer and village artisan is withdrawn. 


7. The observations of the Select 
Committee of the Legislative Assembly 
of Goa, Daman and Diu with regard to 
the preamble and title of the ‘1975 Act’ 
read as follows:— 

“Preamble and title:— The year of the 
Bill bas been changed to bring it in con- 
formity with the year of passing. The 


expression “including . agricultural lab- 
ourers and village artisans” and ‘'con- 
nected with the agricultural land” ap- 


pearing in the preamble have been de- 
leted. as the Bill as reported by the 
Committee provides for protection to all 
persons who reside on the bhatkar’s 
land with the consent of the bhatkar,”’ 
The observations give expression to the 
proposition advanced by Shri Mulgaon- 
kar.. The expressions, “including agricul- 
tural labourers and village. artisans” and 
“connected with agricultural land” ap- 
pearing in the preamble of the ‘1975 
Act’? have, been deleted because the new. 
Act provides protection to all persons 
who reside on the bhatkar’s land with . 
the consent of the bhatkar. It is obvious 
that with this end in view the Legisla- 
ture deleted in the title in the '1975 Act’, 
the words “agricultural labourers and 
village, artisans’ occurring in the title 
of the ‘1971 Act’. 

8. Section 2 (b) defines “agricultural 
labourer” ag a person whose principal 
means of livelihood is the income he gets 
as wages either in cash or in kind in 
connection with the agricultural opera- 


tions he performs. S, 2 (p) defines ` 
‘mundkar’ as a person who, with the 
consent of the bhatkar or the person 


acting or purporting to act on behalf of 
the bhatkar lawfully resides with a fix- 
ed habitation in a. dwelling. house with. 
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ber of his family. Section 2 (t) defines 
‘village artisan’ as a person whose prin- 
cipal’ means of livelihood is the Income 
he derives from working as an artisan 
in a village. Reading the three defini- 
tions we find that there is no intercon- 
nection between them. An agricultural 
labourer and a village artisan as defined 
by sub-secs. (b) and (t) are not brought 
within the definition of ‘mundkar’ con- 
jtained in sub-sec..(p), The second pro- 
viso to S. 15 (3) which was sought to be 
relied upon by Shri Rebello in support 
of his contention, provides that when 4 
mundkar has been permitted. to occupy 
the dwelling house by the bhatkar for 
the purpose of cultivation or for the 
purpose of watching and protecting agri- 
cultural land of the bhatkar and is actu- 
ally rendering such service and continues 
to render such service with or without 
remuneration or where a mundkar is an 
agricultural labourer or a village artisan, 
then the purchase price payable for the 
dwelling house by such mundkar and a 
member of his family shall be twenty 
per cent, of the market value payable. 
I do not see how this proviso takes the 
case of Shri Rebello any further. The 
proviso gives to a mundkar, who also 
happens to be an agricultural labourer 
or a village artisan, a reduction of 
seventy per cent. in the purchase price 
of the dwelling house in which he re- 
sides, Even the advantage in the pur- 
chase price given to an agricultural 
labourer or village artisan is subject to 
his being a mundkar. An agricultural 
labourer or a village artisan derives no 
benefit under the ‘1975 Act’ unless he 
can show that he satisfies the three pre- 
conditions of S. 2 (p) of the ‘1975 Act’, 
namely: (i) the existence of the consent 
of the bhatkar; (ii) lawful residence and 
(iii) fixed habitation in a dwelling house. 
Shri Rebello has been fair enough t 
admit this proposition, 
9. I am therefore unable” to review 
my judgment on the ground that the 
plea raised by the petitioner in his de~ 
fence is a plea which brings him under 
the purview of the ‘1975 Act’, and en-« 
titles him to an-order of stay. Even if 
the ‘1975 Act’ was applicable, the appro~ 
priate application to-be made by: him 
would be an application for transfer of 
the suit to the Court of the _Mamlatdar 
as provided by S, 13 of the ‘1975 Act’ 
and not an application merely for the 


x 


stay. of the suit. 


Zuari Agro Chemicals. v. - 


or without obligation to reader: any ser~ . 
vices to the bhatkar and includés.a mem- . 


Basilia M.. Gomes. Goa 5 


10.: There :.is, however, one point 
which was not brought to my notice 
and which passed also my attention in. 
the Revision Application and that :3 
that the application for stay was. made 
and rejected on 24-9~74 when the ‘1971 
Act’ was in force. This was pointed out 
to me by Shri. Mulgaonkar, At the time 
the application for stay was made, thé 
application had to be granted by the 
learned trial Court in view of the pro- 
vision of 8. 3 read with. Ss. 10 and 13 of 
the ‘1971 Act’, He had no jurisdiction to 
dismiss it. I therefore allow the review 
application and direct that the order oi 
this Court dated October 8, 1976, be and 
is hereby reviewed accordingly. Para- 
greph 7 of that order shall be deleted 
and instead of it the following para- 
graph shall be read into it:— 


“In the circumstances, this revision ap- 
plication is allowed and the order of the 
trial Court dated 24-9-75 is set aside. 
The suit of the respondents-plaintiffs 
shall be stayed, The costs. of this appli- 
cation shall be the costs in the cause”. 
A certified copy of this judgment shall 
be placed on the file of Civil Revision 
Application No. 31 of 1976 and shall 
form part of the judgment in that case. 

Review Application 
partly allowed. 
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M/s, Zuari Agro Chemicals Ltd., Peti- 
tioners v. Smt, Basilia M. Gomes and 
her husband and another, Respondents, 

Civil Revn. Application No. 103 of 
1975, D/- 8-8-1977, 

‘Civil P. C. (5 of 1908), O. 1, R. 10 
— Suit by co-owners — Suit for decla- 
ration and injunction — Other co-own- 
ers if necessary parties — Discretion 


“exercised by trial Court — Interference. 


_ Order 1, R. 10 (2) consists of two parts, 
the first deals with striking out of par- 
ties and the second with the adding of 
parties, The second part of the rule is 
also divided into two portions, The first 
portion deals with persons who ought to 
have been joined and the second portion, 
with persons whose presence before the 
Court may be necessary in order to 
enable the Court’ effectually and com- 
pletely to adjudicate upon and settle all 
questions involved in the suit. In other | 
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words, the first portion deals with neces- 
sary parties to a suit and the second one 
With proper parties to it, The test to be 


applied to find out whether a party is’ 
necessary, is whether the relief claimed. 


by.the plaintiff will directly affect the 
party which is‘ sought to be. joined in 
the enjoyment of- mg Tights. (Case law 
discussed). > Paras 8, 9) 

The declaration that the suit land be- 


' longa to the -plaintiffs.and the other co~ 


owners, or the declaration that the per- 
petual lease granted by the defendant 
a co-owner was null and void, or an in- 
junction restraining the lessee from in- 
terfering with the: possession of the suit 
lands by the plaintiffs does not directly 
affect the co-owners, in the enjoyment 
of their rights. Therefore the co-owners 
are not -necessary parties, As regards the 
parties which are proper, but not neces- 
sary the discretion is entirely that of the 
Judge. The exercise of discretion in fav- 
= our of plaintifis does not warrant inter- 
ference. by the High Court. (Para 10) 
Anno. AFR Comm, Civil P, C EN 
0. 1, R, 10N. 18. = 
Cases. “Referred : R Paras 
ATR 1863 AB 126 i ~o B 


AIR 1963 Orissa 186. = - U 
AIR 1958 SC 386 - an: 
AIR 1942 Oudh 338 - 11 


S. P. Raiturkar, for Petitioners: K. 
‘Sardessai, for Respondents, l 

ORDER:— The responien 
_ filed a suit against the petitioners/defen- 
dant No. I and the Comunidade of San- 


~. goate: the defendant No. 2 for obtainmg 


a declaration that the suit land belong- 
ing to them and -other heirs of the late 
Joaquim Eleuterio.Gomes of Pale, for a 
further declaration that. the perpetual 
lease granted in respect. of the suit land 
by the defendant No. 2, is null and void 
and for a perpetual injunction restrain- 
ing the defendant Nó.” 1 from interfer- 


ing with the possession ‘by’ the plaintiffs | 


of the suit land.. i 
2. The case of the plaintiffs is as fol- 
lows:— 


The father of the plaintiff No, 1. the 


late Joaquim Eleuterio Gomes of Pale, - 


Velcao, acquired vast lands admeasuring 
about- 1,50,975 sq,. mts, partly by ` per- 
petual lease granted by the defendant 
No. X to him, partly by, virtue of legalis- 
ed usurpations and. partly by’ prescrip- 
' tion, This ‘area was comprised, inter alia, 
of plot. ‘No. 23, which’. is the subject- 
- matter of this suit. As one of the heirs of 
Joaquim, the’ een are entitled. joint- 


created not only by. a perpetual © 


- defendants with the suit land: and that 


- application on two grounds, The first one 
is that this Court has no jurisdiction to 


ALR. 
ly with ‘the other heirs, to the suit land. 
The second defendant gave | in perpetual 
lease ‘some areas belonging to the defen- 
dants, but wrongfully included the suit 


land in that lease The defendant No. 2 


had no right to grant a perpetual lease 
to the defendant No. 1 in respect of the 
suit land which lawfully belonged to the 
plaintiffs and other heirs of Joaquim, if 
not for other title, at Teast, by virtue y 
prescription. 

3. The suit was initially ` adud at 
Rs. 55,693 for the purpose of jurisdic- 
tion and: Rs. 2,000 for the purpose of 
court-fee, Later on by an amendment, 
the plaintiffs valued the suit: for the pur-. 
pose of court-fee as: well as for iurisdic- 
ton at Rs 2,000. 


4 The defendants resisted ` ‘the sult, 
inter alfa, on ‘the ground that thè suit 
was bad ‘for non-joinder of the other 
heirs of Joaquim and that for’ the pur- 
pose of jurisdiction the sult had correct- 
ly been initially valued at Rs. 55,693 and 
the plaintiffs were later ‘on wrongly 
allowed to change its value. 

5. I will first dispose of the question 
of the alleged ‘wrong valuation. I find 
no. substance in this point: The plain- 
tiffs are entitled to value their suit for 
the purpose ‘of court-fee, at any amount 
they desire if the suit falls under S_ 7 
(4) (c) of the ‘Court-fees Act, as the pre- 
sent suit does, The plaintiffs had initi- 
ally contravened the provisions of S. 5 
of the’ Goa, Daman and Diu Suits.Valua- 
tion’ Act and were therefore compelled 
to amend the valuation for the purpose 
of jurisdiction. 


€ On the second point it is contend- 
ed by the defendants that the, suit land 
admittedly belonged also to-the other 
heirs of: Joaquim; that the title waa 
lease 
and legal usurpations, but also by pre- 
scription; that the suit was for the pur- 
pose of declaration of title, -annulation 
of a lease in respect of the suit land and 
injunction against interference. by the 























therefore the other heirs -of Joaquim 
have to be necessarily impleaded under 
the risk of the. suit being dismissed, _ 

' T. Shri Sardessai,, learned advocate 
for the plaintiffs; -opposes this revision 


entertain this revision application under 
S,.115, C.P.C. as the decision is not with- 
out jurisdiction, even if it is admitted 
that the decision is wrong. The -second 
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one is that the order impugned ‘in ‘this 
revision application is correct , because 
the parties sought to be added are not 
necessary parties as no. relief is claimed 
against them and the suit-can be ‘adjudi- 
cated without any prejudice to the par- 
ties which are sought to be added. 


8. The impugned order ` porene to 
have been -passed under O. 1, R. 10 (2), 
C.P.C. which reads as ite a i 


“O. 1, R, 10:— Court may strike ai 
or add parties,— (2) The Court may at 
any stage of the proceedings,’ either 
upon or without the application of either 
party and on such terms as may appear 
to the Court to be just, order that the 
name of any party improperly ` ' joined, 
whether as plaintiff or defendant, -be 
struck out, and that the name ‘of any 
person who ought to have been aa 
whether as plaintiff or defendant;. 
whose presence before the Court may ‘be 
necessary in order to enable :the Court 
effectually and completely to adjudicate 
upon and settle all the questions involv- 
ed in the suit, be added.” ` 
Rule 10 (2), C.P.C. consists. of two parts, 
the first deals with striking out of par- 
ties and the second- with the adding -of 
‘|parties, The second part. of the rule 
which is relevant to us, is also divided 
into two portions, The first portion deals 
with persons who ought to have -been . 
joined and the second portion, with per- 
sons whose presence before the Court 
may be necessary. in order to enable the 
Court effectually and completely to ad- 
judicate upon and settle all questions in- 
volved in the suit. In other words,. the 
first portion deals with: necessary . par- 
ties to.a suit and the second one- with 
proper -parties to, it. 

. 9. The test to-be applied ‘to find. “out 
whether a party is necessary, is whe- 
ther the relief claimed by. the plaintiff 
will directly: affect: the party which is 
sought to be joined in the enjoyment of. 
his rights. In Ram Gopal v. Jhau Lal, 
AIR 1963 All 126, Ram Gopal filed a 
suit against Mohan Dei and Jhau. Lal 
claiming’ that a gift-deed by Mohan Dei 
to Jhau Lal was not binding on him. 
The suit was decreed, and an’ appeal was 
filed by Mohan Dei and Jhau. Lal. Mohan 
Dei died. It was held that Jhau Lal -was 
entitled to continue the appeal as Mohan 
Dei was not a necessary party to the 
suit. The facts in that case are somewhat 
similar to, the case in hand. In ‘Razia 
Begum v. Anwar Begum’, 
886, the Supreme Court has summed up 


‘controversies ag to. the power . of 


‘does not directly affect the 


AIR 1958 SC | 
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the law regarding the. power of a 
Court -to ‘add: parties under R, 10 (2). - 
was held that-the question of asiititicn 
of parties under R.-10 of O. 1, C.P.C. is 
generally not one of initial jurisdiction 
of the Court, but of..a judicial discretion 
which has to be exercised in view of’ all 
the facts and circumstances: of a particu- 
lar case; but in such .cases, it may ee 
e 
Court in contradistinction to.its inherent 
jurisdiction,’ or, in other words, of juris- 


diction in the limited sense in which it is 


used under S, 115 of-the Code It was 
further held that in a suit relating to 
property, in order that a- person may 
be added as a. party, he should have a 
direct interest as distinguished from a 
commercial interest, in the subject-mat- 
ter of the litigation. 

10. In the instant ‘case,: the declara- 
tion that the suit land belongs to ..the 
plaintiffs. and: the ‘other co-owners, or 
the declaration ‘that the perpetual. lease 


.. granted by the defendant ‘No. 2 to defen- 


dant. No.. 1- was null and void, or an 
injunction restraining the defendant 
No. 1 from interfering with the posses- 
sion. of the suit lands by the plaintiffs 
CO-GwNeETS, 
in the enjoyment- of their rights. This 
contention: of Shri Sardessai, learned 
advocate for the plaintiffs/respondents, 
is accepted’ by me in‘ tote: As regards 
the parties which are’ propér,. but not 
necessary, the discretion is entirely that 
of the Judge, He exercised his discretion 
in favour of the plaintiffs and such exer- 
cise does not warrant interference by 
this Court in revision. I may add that in 
my. opinion, the ‘discretion does not. ap- 
pear to have been exercised erroneously. 

11. The considerations of the cases 
relied upon by Sbri KRaiturkar, fortify 
the view taken by me. Bennett J., held, 
in a very old case reported in Mt. Ghu- 
ran'v, Mt« Buggan, ATR 1942 Oudh 338, 
that ordinarily there should be ‘no in- 
terference with an order passed by the 
lawer ‘court in the exercise of discretion 

under 0. 1, R. 10; but where the order 
passed debars a proper adjudication upon 
all questions involved in’ the suit, inter- 
ference in revision is necessary, In that 
case the defendant No. 1 pleaded that he 
was a benamidar of one Ghuran and, it 
was in ¢onnection with this plea that 
Ghuran prayed to be made a The 
sole ground upon which the Munsif Te- 
jected the application. of „Ghuran was 
that she was not entitled to put forward 
the case that she was the real- vendee. 
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On these facts the High Court came to 
the conclusion that the suit could only 
be settled conclusively on Ghuran’s be- 
ing made a party. That therefore was a 
case where the issues in the suit could 
not, be decided unless the intervenor was 
added as a party-defendant. Reliance was 
also’ placed by Shri Raiturkar ‘on the 
judgment of a single Judge of the Orissa 
High Court in Narahari Mohanti v. 
Ghanashyam Bal, AIR 1963 Orissa 186. 
Misra J., who rendered the judgment in 
' that case, held that the question as to 
what parties are necessary to a suit de- 
pends upon facts and circumstances -of 
each case. He however laid two condi- 
tions that must be satisfied before a 
party is considered to be a necessary 
party: (i) there must be a right to some 


relief against the party not joined; and 
(ii) the presence of the absentee party 
should be necessary in order to enable 


the Court to effectually adjudicate upon 
and settle all questions involved in the 
suit. AIR 1963 Orissa 186 is a case where 


no decree could be passed without 
affecting the rights of the absentee 
parties. l 

12. In the circumstances, [ dismiss 


this Revision Application with costs. 
Revision dismissed. 


AIR 1978 GOA, DAMAN AND DIU 8 
TITO MENEZES, J. C. 


Namdev Ramchandra Nagvenkar, Ap- 
pellant v. Miss Carmina Jose Gloria 
Thelma Matias and others, Respondents. 

Civil Appeal No, 14 of 1976. D/- 28-7- 
1977. 

Motor Vehicles Act (4 of 1939), Sec- 
tion 110-B — Award of compensation — 
Factors to be considered, 

Where it could not be disputed that 
the claimant was able to earn at the rate 
of Rs, 250 per month and the Tribunal 
calculated the compensation at that rate 
on the basis that the claimant could ex- 
pect to work up to the age of 49 years 
and awarded only half of the amount so 
calculated on the ground of contributory 
negligence, there was no ground for 
lowering. the amount of compensation. 

Case law ref. (Paras 12, 13) 


Anno.— AIR Comm. M. V. Act, S. 110-B, 
N. 2. 
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Namdev v. Carmina (Menezes J. C.) . 


A.LR, 
1976 ACJ 281 (Orissa) - 14 
AIR 1971 SC 1624: 1971 ACJ 206 13 


M. E. Rao, for Appellant; L, C, Gama 
(for No. 1), Emerico Afonso (for No. 2) 
and M. A, Redcar (for No. 3), for Res- 
pondents. 

JUDGMENT:— This appeal arises from 
an award passed by the Claims Tribunal 
in connection with a motor accident that 
occurred on 29-11-71 at Ribandar Pato 
Road, on account of which the claimant 
got injured and lost her left arm. 

2. Shortly stated the case of the res- 
pondent No. I/claimant before the Tri- 
bunal, is that on 29-11-71 she was travel- 
ling from old Goa to Panjim in the bus 
belonging to the respondent No, 2, 
driven by the appellant and insured by 
the third respondent, The bus was over- 
loaded and was travelling at an exces- 
sive speed. It grazed and collided against 
a lamp post. She suffered serious inju- 
ries on the left arm, which necessitated 
its amputation. The claimant suffered as 
a result of the accident, physical injury, 
physical and mental suffering, the in- 
curring of medical expenses, loss of pro~ 
perty and of employment and so on. The 
claim was assessed at Rs. 78,000. 

3. The defence of the appellant was 
that he was not driving in a rash and 
negligent manner and there was no neg- 
ligence whatsoever on his part; that the 


‘injury caused was exclusively due to 


the negligence of the claimant; that in 
any event the injury and loss sustained 
by the claimant were not caused by any 
rash or negligent driving by the driver; 
and, alternatively, that the amount 
awarded as compensation to the claim- 
ant was excessive. 

4. The learned Tribunal came to the 
conclusion that the driver was rash and 
negligent, but there was contributory 
négligence on the part of the claimant. 
He also came to the finding that the 
claimant did suffer loss of arm and other 
injury as a-result of the accident. He 
therefore awarded the amount of 
Rs, 25,000 as compensation payable by 
the driver and the second and third res- 
pondents to the claim. 

5. As the liability of the respondent 
No. 3 was limited to Rs. 5,000 and the 
third respondents appeared before me 
through their advocate Shri M. A. Red- 


‘car, but did not contest the award. The 


second respondent did not file any ap- 
peal against the award but had been re- 
presented before me by Advocate Eme- 
rico Afonso and has joined the driver in 
contesting the award. `- i 
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6. The claimant, who is the respon- 
dent No. 1 before me, has stated before 
the Tribunal that on 29-11-71 at about 
12.30 afternoon she boarded the bus in 
question; that there were many people 
waiting for the bus at the bus stand; 
that the bus was travelling at a reckless 
speed which, according to her assess- 
ment, was between 50 to 60 m. p. h.; that 
she knows to drive a car; that she has 
been driving a car for about 8 years prior 
to the accident; that she produced a 
driving license issued to her by Uganda 
Government in 1955. The licence was 
taken on record and marked Exh, A-1. 
She further stated that she was sitting 
on the left side near the window of the 
bus; that when the bus reached Riban- 
dar Pato something of metal hit her left 
arm; that at the time of the accident, 
she was praying the rosary; that she had 
the rosary in her hands and her hands 
were on her lap; that after the impact 
she became unconscious; that she recov- 
ered consciousness in the hospital of the 
Goa . Medical College, Panaji; that her 
arm was amputated near the shoulder; 
that she had to remain in the hospital 
for two months; that she continued 
treatment as an out-door patient for 
another three weeks; that when she was 
in the hospital she was submitted to two 
operations, one of the amputation and 
the other one for the grafting of the 
skin; that under the recommendation of 
the Goa Medical College she went to the 
Artificial Limb Centre at Poona; that 
she produced the letter of recommenda- 
tion given by Dr. S, V. Nadkarni; that 
the letter was taken on record as Exh. 
A-2; that .she approached the said. Cen- 
tre and was supplied with an artificial 
limb; that on hot days the use of. the 
artificial limb becomes unbearable; that 
she had returned to Goa on the 2nd 
January, 1970 and remained in Goa 
thereafter; that her mother was at the 
time of the deposition.in London: that 
at the time of the accident her mother 
was in Uganda and flew from there. to 
Goa- to help her; that she was working 
in Uganda as a Telephone Operator and 
as a Typist; and that she was also keep- 
ing accounts. She produced eight certi- 
ficates issued by some private ‘concerns 
at Uganda to show that she had worked 
for them. The said. eight. certificates 
were taken on record subject to proof 
and were collectively marked ‘X-1’. She 


further stated that she came to Goa the ` 


last time in 1970 it was her.intention to 
leave this country: again and: to go ab- 
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road to earn her living; that she still 
maintained her British passport because 
she still had the intention of leaving thé 
country; that-after the accident it was 
difficult for her to get a job in view of 
the loss of her arm; that her last job in 
Uganda was in the American Embassy; 
that she was drawing Shs.1.500 per 
month, which is equivalent of Rs, 1,500; 
that she was, at the time of the accident, 
34 years old; that she was unmarried; 
that at first she intended to join the 
Carmelite Convent, but the opinion of 
her parents on this point was divided; 
that she had to look after her father 
and could not leave her father alone, she 
had to remain at home with her father; 
that at the time of the accident her 
mother was in Uganda with her married 


brother; that.she intends getting married 


although the future prospects of her 


getting married are dimmed because of- 


the loss of her left arm; that before the 
loss of the arm her habits were playing 
badminton, stitching and embroidery; 
that she was also fond of dancing and 
cooking; that after the accident she had 
not attended any dancing party or social 
Gathering; that she incurred an expense 
of Rs, 2,444.20 on account of the injuries 
sustained by her; and that in addition to 
it she spent Rs, 782.07 for the artificial 
limb which she got from the Artificial 
Limb Centre at Poona. 


T. The other witnesses of the claim- 
ant who deposed on the rash and negli- 
gent driving of the driver were Caetano 
Dias, P. W. 2, and Dhiru Damania, P. W. 
5. ries ae witnesses were travelling 
in the same bus and have su 

ae e supported the 
. 8. Caetano Dias, P. W. 2 has stated 
that he was travelling in the same bus; 
that in that bus some passengers’ were 
occupying their seats and others were 
standing; that they were standing be- 
cause there were no seats in the bus; 
that the accident took place at the en- 
trance of the Ribandar Pato whilst com- 
ing from old Goa to Panjim; that the 
vehicle was a bit fast at the time of the 
accident; that he saw a boy at the back 
door of the bus shaking and being help- 
ed by other passengers who were trying 
to make him sit; that the boy was full 
of blood; that in the middle seat one 
lady’s hand was also injured: that she 
was bleeding from that injury; that after 
the accident took place he asked the 
driver whether he liked such accident 
and the driver stated to him that a truck 
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driven by one Narayan came in the 
opposite direction -straight on the driver; 
and that in! the’ cross-examination - this 
witness repelled the suggestion that the 
bus- was not travelling.at a fast speed: . 


9. “Dhiru Damania, P. W, 5, a boy 
of about 25 years age, has stated that he 
was travelling in the same bus; that - he 
‘was standing on the foot-board of .the 
bus òn the steps and was holding the 
metal bracket ofthe last seat of the 
left sidé‘of the bus when the - accident 
took place; that the bus was full of pas- 
sengers and he had to remain standing 
and so he arid many other passengers 
had’ to stand in’ the bus; that when. the 
bus proceeded towards Panjim’ he heard 
a‘ terrible sound of something banging; 
that at' that.time the bus. was travelling 
very fast;. that -he looked at: ‘the ‘back 
.and noticed that blood was coming from 
somewhere near -the elbow; that he was 
X-rayed and it:was found that’ there 
was a crack of: his: bone from the — left 
hip and fracture near-the left elbow; 
_ that when’ he was standing, no part of 
his body was outside the bus;- that ‘he 
was completely inside the bus; that after 
the impact he started ‘getting a pain and 
he was feeling ‘faint’; but he did ~ not 
lose his consciousness;"that he knows to 


' drive a car; that he was driving a --car 


previously; that he did. his B. Mech, in 
‘June 1071 and after that he went into 
business; that according to him the 
speed of the bus at the time of the acci- 
dent .was' about 50 to 55 m. p. h; , that 
he wag standing on the first step while 
climbing the bus and the other passen- 
gers were also standing on the. steps 
along with him; that he was removed to 
the hospital along with' one lady, {wit- 
‘ness pointed to the claimant): that.. he 
received -treatment in ‘the, Panjim Hospi- 
-tal and was operated; and that he ‘then 
went to Bombay and in Bombay Hospital 
he was advised to amputate his left arm; 
which ‘he in fact did immediately. He 
denied the suggestion that the amputa- 
‘tion of his arm was not connected with 
the injury sustained in the bus accident. 
10. In view of the evidence of ‘the 
eforesaid three witnesses J` have’ no 
doubt that the bus was over-loaded and 
that it was driven at a high-speed. It is 
on record that the accident took place 
near the timber industries belonging ‘to 
- one Porob, The Ribandar road at (that 
point is straight and- enabled the driver 
to see any vehicle coming in the oppos 
site direction. Tt is argued by Shri Raa 
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that the accident occurred not.:becaitse 
of the high speed of the bus but- because 
&a' truck came recklessly to a very close _ 
distance of the bus and forced it: to. de- 
viate to the left. There is. evidence - on 
record to show that the driver’ was ac- 
quainted with the ‘driver -ofi the -truck. 
However, no effort appears to have been 
made by him to make the driver: of. the 
truck responsible: for the accident: The- 
witnesses have stated: that the bus: was 
overloaded, The accident took. place on 
a bus plying between Old Goa and: Pan- 
jim during. the days of the novena of 
St. Francis Xavier J therefore. concur 
with the learned Tribunal that the driver 
of the bus was driving in a rash. and ' 
negligent manner, = > aor . 
Il. ‘A faint attempt was made to show 

that the injury sustained by the claim- 


ant was -not the direct result of the rash- 


ness and negligence of the driver. The 
facts on record however, do not pérmit 


any conclusion in that. regard. The claim- 


ant was sitting In the bus with her 
elbow slightly protruding out, ‘The hand 
of the claimant dashed’ against the metal 
pole, Some human flesh and some hairs - 
were found on the pole at the probable 
height ‘of the impact.’ The arm.” of. the 
Claimant sustained jinjurfes ‘and -she. 
became ‘unconscious. She was treated - in 
the hospital and her hand was amputat- 
ed. The loss of arm by the claimant is 
the direct result of the negligence of the 
driver, Sa an 7 

12. It was strenuously argued by. Shri . 
Madhav Rao, learned- advocate for the 
driver, that: the compensation awarded 
is excessive, The awarding of the. sum 
of Rs, 2,000 instead of Rs,:2,444,20 claim- 
€d on‘ account of expenses incurred with 
the treatment. and amputation of: -the. 
arm and the amount of Rs, 500--out. . of 
Rs. 782 claimed as expenses. incurred. 
with the Artificial Limb Centre is. not 
seriously: disputed, © Neither can it be 


disputed that the claimant would. at: any 


rate, be able to earn the sum. of Rs 250 
per. month as was held by the’ learned 
Tribunal. The Tribunal held that the 
claimant ‘could expect, in the ordinary 
course, to. work for about. 15 years more, 
Le, up-to the agè of 49 years: -The 
amount calculated at.. this) rate. was 
Rs. 45,000, but only balf of this amount 
was awarded because there was: contri- 
butory’ negligence: on the part- . of. the 
claimanit. ne | oe ea 

13. It is contended by ‘Shrf “Rao; that 
the amount ‘of Rs, 22,500 awarded - -for 
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bodily injury, pain, mental shock, .etce. 
was too- high, He cited in’ his- support 
the case of Union of India v: Om Pra- 
' kash Chopra, 1976 ACJ. 269 (J & K}. in 
that case the claimant, who was 42 years 
of age and an Army contractor af -good 
repute and assessed’ to income-tax, claim- 
ed a compensation of Rs. 50,000, out of 
which Rs 5,000 was for expenses on 
treatment and Rs. 45,000 as compensa- 
tion for mental shock, permanent loss of 
right arm and reductions in his earning 
capacity. The driver who was the appel- 
lant No, 2 before the High Court, was 
driving a vehicle on the wrong side in a 
rash and negligent manner. The vehicle 
dashed against the jeep driven by the 
claimant. The claimant was -thrown out 
of the jeep and the rear wheel of the 
said army: vehicle passed over his- right 
arm. His arm had to be amputated, The 
Tribunal awarded Rs, 35,000. ‘The Union 
of India and the driver appealed: The 
claimant filed a cross-objection. The 
learned Judge who delivered that judg- 
ment on behalf of a Division Bench re- 
lied on 1971 ACJ 206: (AIR 1971 SC 
1624). It was observed by him that the 
ratio decidendi in the said case is that 
under S, 110-B of the. Motor Vehicles 
Act, 1939, the Tribunal is required to 
fix such compensation which appears to 
be just. The power given to.the Tribu- 
nal in the matter of fixing :compensation 
under the provision is wide. The pecu- 
niary loss to the aggrieved party would 


depend. upon data which cannot be as-- 


certainéd accurately but must necessa- 
wily be estimated. or even partly conjec- 
tured. My attention is adverted by Shri 
Rao to the passage of the Kashmir High 


Court judgment wherein it was held that ` 


‘the .general principle is that. the pecu- 
niary loss can be ascertained only by 


balancing on the one hand the loss to: 


the claimants of the future. pecuniary 
advantage which from whatsoever re- 
sources come to them ie., the balance of 
Toss and -gain to dependents. must be as- 
certalned.” ° ©; © os y H 
To the case before me this passage is 
mot relevant, One of the factors consi- 
dered:in Om Prakash Chopra’ case (1976 
ACJ 269) (J & K) was that the claimant 


there “was of. the age of 42 when he 


met the accident and normally would 
survive for another two decades if all 
things went well”. The P 
refused to interfere with the - finding ~of 
the Tribunal, In -Om Prakash Chopra’s 
‘case. (1976 ACJ 269) (J & K} the life ex- 
ipectancy of the claimant was considered 
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‘learned Judge 
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to be. of 20 years, Itiis' true- that the 
claimant in that case was an Army Con- 
tractor of good repute, but no mention 
about this was made. In the present- case 
the life expectancy of the claimant was 
not considered at all, She was 8 years 


‘younger than the Army Contractor. The 


Tribunal considered that in the normal . 
course she would be able to earn for 15 
years, ie., up to the age -of 49 years 
only. The claim in Om Prakash Chopra’s 
case (1976 ACJ . 269) (J & K) was for 
Rs.. 50,000, whereas in the present case 
it was. for Rs. 78,000,:My -pointed atten- 


tion is invited by Shri Gama to the pro- 


visions of S. 110 of the Motor Vehicles 
Act, which require the Tribunal to fix 
such -compensation which appears to the 
Tribunal to be just, and not to the High 


Court. The accident -in Om‘ Prakash 


Chopra’s case (1976 ACJ 269) (J & K) 


. was caused by the impact which was in 
„turn caused by the rash and negligent 


action on the part of the driver. The 
compensation is awarded on facts which 
cannot be accurately ascertained, but 
must, according to: the Kashmir High 
Court, depend - partly © on a conjecture. 
The case in 1976 ACJ 269 (J & K) does 
not take the case of the appellant for 
lowering of the compensation any 
further 





“14, On the other hand, Shri Gama 
has relied on V, Jagannadha Rao v. De- 
bendranath Patnaik, 1976 ACJ 281 
(Orissa). The claimant was a Police Su- 
perintendent of 48 years Due -to the 


_accident he suffered physical pain and 


had to pass through . terrible mental 
agony. The claimant was a very active 
and healthy man with a prominent re- 
cord in. sports and: games, but because 


“of. the said accident he became weak and 


invalid to pursue his interests in sports 
and“games and could not perform his 
duties as-a.Police:Officer in a very effici- 
ent. manner. His claim for Rs, 25,500 was 
decreased by the. High Court to Rupees 
23,666. Shri Gama -relies also on -Minor 


` Rebana Rahimbhai Kasambhai .-v. - The 


Transport Manager, Ahmedabad Munici- 
pal Transport Service, Ahmedabad, 1978 


ACJ. 156: (AIR 1976 Guj 37), where in 


a case of contributory negligence the 
damage suffered was apportioned be- 
tween the claimant and the bus driver 


- in the ratio of 25 per cent. to 75 percent. 
. © 15.. In the circumstances I do not feel 


that there is a case -for interference and 


‘I dismiss this First~Civil Appeal 


-Appeal dismiss 
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Caetano Dias, Applicant v. Caetano 
Rodrigues and others, Respondents, 

Civil Revn. Application No, 149 of 1976, 
 D/- 22-6-1977. i 

Civil P. C. (5 of 1908), O. 19, R. 3 — 
Affidavits — Application for interim in- 
junction — Affidavits filed — Verifica- 
tion is necessary, 

In view of the specific provisions of 
R. 3 (1) a verification is necessary. R. 3 
(1) makes it incumbent upon the parties 
swearing affidavits to state that the de- 
ponent is able of his own knowledge to 
prove the facts stated in the affidavit. 
The main reason why a verification of 
an affidavit must be strictly made is 
that the deponent must be made respon- 
sible for the statements made by him, In 
the absence of a statement that the facts 
deposed to are of his own knowledge, it 
will always be open to the deponent to 
escape any criminal liability by- stating 
that the statements he made in the affi- 
davit are of his belief and not of his 
knowledge. Proof by affidavits ig a weak 
manner of proofs, Such proof is however 
allowed with a view to expediting pro- 
ceedings. It would be well-nigh impo% 
sible to dispose of interlocutory applica- 
‘tions within a short time if proof by affi- 
davits was not allowed. . For all these 
reasons verification of affidavits is of 
paramount importance. Absence of such 
verification is fatal to the affidavit and 
the evidence contained therein should 
not’ be admitted or relied upon. (Para 4) 

It could not be contended that in view 
of the provisions of R. 3 (1) affidavits fl- 
ed in interlocutory applications are deem- 
ed to contain only facts which the de- 
ponent is able to prove of his own know- 
ledge, unless it ie stated in the affidavit 
that some of the statements relate to his 
belief. AIR 1970 SC 652 and AIR 1968 
Punj 406, Foll. ‘ (Para 4) 

Anno.— AIR Comm, Civil P. C. (1908), 
O. 19, R. 3, N. 1. i ee 
Cases Referred: Chronological Paras 
AIR 1970 SC 652: 1970 Lab IC 566 5 
AIR 1968 Punj 406: 1968 Lab IC 1173 5 


Ferdino Rebello, for Applicant; F. 
Borges, for Respondents. 

ORDER:— In this application the ap- 
plicant who was the original plaintiff 
seeks to have the order of the Additional 


District Judge, Panaji, dated November - 
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22, 1976, set aside. By the said order the 
learned Additional District Judge set 
aside the order of the trial Court grant- 
ing an interim injunction’ in a suit filed 
by the plaintiff against the respondents/ 
defendants. x 


2. In support of the application of 
the plaintiff for interim injunction the 
plaintiff filed a map and two affidavits. 
The defendants also filed a map and nine 
affidavits. In appeal the Additional Dis- 
trict Judge did not go into the merit of 
the finding on facts. He held that . the 
maps filed by the plaintiff and the defen- 
dants were contradictory and ought ` not 
to have been relied upon by the trial 
Court without site inspection. He further. 
held that the affidavits filed by the plain- 
tiff were not verified and did not there- 
fore have any evidentiary value. 


3. On the question of maps it appears 
that no definite conclusion could be 
drawn, but the decision of the trial 
Court is not based merely on maps, In 
fact, no. decision could be arrived at 
solely on the maps on record. 


4. On the question of affidavits I have 
no hesitation in saying that the affidavits 
must be duly verified. Ordinarily any 
conclusion of the Court should be arriv-' 
ed at upon evidence, subject to cross- 
examination, if any. An exception 1S 
made by O. 19 of the C.P.C. by allowing 
proof of certain facts to be made by affi- 
davits. It therefore stands to reason that 
these affidavits should strictly abide with 
the prescribed form. Order 19, R. 3 (1) 
states that affidavits shall be confined to 
such facts as the deponent is able of his 
own knowledge to prove. : An exception 
is made in case of interlocutory .applica- 
tions. In such applications statements of 
his belief may be admitted. It is con- 
tended by Shri Ferdino Rebello, learned 
advocate for the plaintiff, that in view 
of the provisions of R. 3 (1) affidavits fil- 
ed in interlocutory applications are 
deemed to contain only facts which the 
deponent is able to prove of his own 
knowledge, unless it is stated in the affi- 
davit that some of the statements relate 
to his belief. I am unable to agree with 
this argument. To my mind, in view of 
the specific provisions of R. 3 (1) a veri- 
fication is necessary. Rule 3 (1) makes it] . 
incumbent upon the parties swearing 
affidavits to state that the deponent i 
able of his own knowledge to prove the 
facts stated in the affidavit The main 
reason why a. verification of an affidavi 
must: be strictly’: made is that:the depo- 
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nent must be made responsible for the 
statements made by him, In the absence 
of a statement that the facts deposed to 
are of his own knowledge, it will always 
be open to the deponent to escape any 
criminal liability by stating that the 
statements he made in the affidavit are 
of his belief and not of his knowledge. 
Proof by affidavits is a weak manner of 
proofs,. Such proof is however allowed 
with a view to expediting proceedings. It 
would be well-nigh impossible to dispose 
of interlocutory applications within a 
short time if proof by affidavits was not 
allowed. For all these reasons verifica- 
tion of affidavits is of paramount impor- 
tance. Absence-of such verification is 
fatal to the affidavit and the evidence 
contained therein should not be admitted 
lor relied upon. 

5. Shri Borges, learned advocate for 
the defendants, has invited my attention 
to the decisions of. the Supreme Court 


and High Courts laying down this prin- ` 


ciple, In A. K. K. Nambiar v. Union of 
India, AIR 1970 SC 652, it was laid down 
by the Supreme Court that the reasons 
for verification of affidavits are to enable 
the Court to find out. which facts could 
be said to be proved on the affidavit evi- 


dence of rival parties, Allegations may . 


be true to knowledge or allegations may 
be true to information received from 
person or allegations may be based on 
records, The importance of verification, 
the Supreme Court observed, is to test 
the genuineness and authenticity of alle- 
gations and also to make the deponent 
responsible for the allegations. In essenc® 
verification is required to enable the 
Court to find out as to whether it will 
be safe to act on such affidavit evidence. 
In the absence of proper verification affi- 
davits .cannot be admitted in evidence. 
The ratio of the decision of the Supreme 
Court in Nambiar’s case was according 
to Shri Rebello, not applicable to the 
present case because in that case the 
affidavits had been filed in a writ peti- 
tion. It seems to me that it makes very 
_Httle difference whether affidavits are 
filed in writ petitions or in applications 
for injunction. The Supreme Court and 
High Courts have framed rules for mak- 
ing affidavits Under such rules verifica- 
tion is compulsory, However, such veri- 
fication would be necessary also in affi- 
davits filed in support of interlocutory 
orders in view of the provisions of O. 19, 
C.P.C. which clearly require that the 
facts deposed in the affidavit must be 
such that the deponent is able of his own 
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knowledge to prove. The Punjab ` High 
Court has held in Bhupinder Singh v. 
State of Haryana, AIR 1968 Punj 406 
that the provisions of O, 19, R. 3 should 
be strictly observed and affidavits which 
are violative of the requirements of the 
mandatory provisions of law deserve to 
be ignored. The. High Court observed 
that the words: that the contents of the 
affidavit “are true and correct to the best 
of my knowledge and belief’ carry no 
sanctity and such a verification cannot 
be accepted... 

6. I agree that in the present case 
the affidavits of the applicant/plaintiff 
filed before the trial Court were not 
duly verified and should’ not therefore 

relied upon..The applicant was not 
titled to the relief prayed for. 

T. In the circumstances the Civil Re- 
vision Application is dismissed with costs. 

Revision dismissed. 
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TITO MENEZES, J. C, 

Inocencio Fernandes, Applicant v. 
aa Mario De Jesus Lopes, Respon- 

ent. 

Civil Revn. Applns. Nos. 121 and 121-A 
of 1975, D/- 6-2-1978, 

Civil P. C. (5 of 1908), O. 21, R. 22 — 
Notice — Decree of tria] court confirmed 
in appeal — Application for execution of 
trial court’s decree can be considered as 
application for execution of decree of ap- 
pellate court — No question of R, 22 
notice arises when. application is made 
before expiry of one year from date of 


decree of appellate court. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1964 Guj 277 - 4 


M, S. Usgaoncar, for Applicant; M. E. 
Rau, for Respondent, 


ORDER :— Two orders of the Civil 
Judge Junior Division, Panaji bearing 
dates 29-11-1975 and 5-12-1975 are chal- 
lenged in these two Revision Applica- 
tions, The two orders relate to the same 
transaction. The facts involved and the 
law applicable is common in both the ap- 


plications. The two applications shall 


therefore be disposed 
judgment. 

2. The respondent herein is the de- 
cree-holder and the applicant the judg- 
ment debtor. The decree passed was for 
delivery of vacant possession of a room. 


CT/FT/A828/76/RSK 


of by the common 
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The decree-holder applied for execution 
and. produced along with the application 
the certified. copy -of the decree of- the 
‘lower court and a certified copy'of the 
judgment dated 15-11-1975 of this Court 
jn affirmance of ‘the decree and onder of 
ithe trial Court. The-warrani of eviction 
was issued on’ 5-12-1975. directing! the 
_, Bailiff to break the lock of ‘the suit room 
if necessary and give the possession of 
the suit premises to ithe decree-helder 


on 23-12-1975. . However, the decree was . 


executed on 5-12-1975 and 8-12-1975. | 


3. The EREE E A 
flenges the execution'on various grounds. 
‘The. first one iis that ‘fhe warrant of evic- 
tion directs tthe Bailiff to execute ‘the de- 
cree on 23-12-1975, but the decree ‘was 


executed by ithe Bailif . on 5-12-1975. It- 


appears that there was an eror due {0 
oversight when it. was written in the 
order that the decree should be executed 
on a particular day and not on or before 


that day. Ordinarily, when warrants of. 


eviction avé issued, a direction’ is given 
to the Bailiff te give tthe possession to 


the decreeshelder within a certain’ period - 


of time which is limited by the date fix- 
ed in the warrant of eviction. Such war- 
rants normally state. ‘that the warrant is 
returndble on so and so date meaning 
thereby that the Bailiff should execute 
the warrant on or’ after the date’ of 
‘issuarice but before the return. “It is 
evident from the ‘warrant issued by the 
‘tridl ‘Court in ‘his; case that the words, 
“Sor before” were omitted due to over- 
_ sight. ‘The’ ‘decree of the lower Court 
. was confirmed ‘in ‘this Court ‘on 15-11- 
4975 and ‘there is no reason -why the 
Tearned trial Judge should not permit the 
execution of the decree for 18 days after 
~: the execution was applied for and grant- 
- edon December 5, 1975. I do not there- 
fore think that this execution should be 
set aside in this revision . proceeding 
' merely because it was executed in the 
manner in which I have explained. The 
judgment-debter has given mo.other re- 
ason why an execution applied for: in 
December 5, and granted on the same 
day should.be stayed over -by. the -Court 


how “hale - 


A. RB. 


peal passed by this Court and not tha. 
decree of the lower Court. Shri Usgaocar. 
states that even if the execution of the _ 
decree of the lower Court could be ap- 

plied for as it was in fact applied: for, ‘it 
was incumbent’ upon- the | decree-holder 
tò cause . the issuance’ of a notice ‘by: the 
executing Court on the judgment-debtor, 
in view of the provisions of O: 21, R. 22, 
C. P. C., as one year had-lapsed between. 
the date of the decree and the date of 
the application : for its execution, [It is 
difficult for me-to aceept such a proposi- 


tien of law. -If one: decree merges into 


another, an application for execution’ of 
one would also: be an application for èx- . 


.€cutiom of. the other. Besides,’ in ‘the 


present case, the decree-holder annexed 


a copy of the judgment of the appellate 


court and stated in his application’ for 


execution that the judgment of the. lower 


court was confirmed by the judgment- of 
the appellate court, In’ the firm of 
Fakirbhai Karsanji v, Gulabbhai Khandu- 
bhai Desai, AIR 1964 Guj 277 the conten- 
tion raised by. the judgment-debtor that 
the decree of. the trial court was not ex- 
ecutable, was rejected.by: the ‘High Court 
as being.a cantention without substance. 
In that case there was. no reference in 
the execution application. to the. fact’ that 
the decree of the trial court was confirm- 
ed by the appellate court...But this 
latter fact was conceded by :counsel for 
the appellants. Their Lordships observed 
that they could treat the execution ap- 
plication as an application for executing 
the decree of the appellate court. . Once 
the -application for execution in. the -case 
before me can be considered as an: appli- 
cation for execution of the decree of the 
appellate court, the provisions of O. 21, 
R. 22 of the Civil P, C., 1908 are not at- 
tracted. and. the question of notice by the 
Court” to the judgment-debtor does not 


' arise.as one year had not passed over the 


date of the decree of the appellate Court. 
The contention of the © oe eee 
therefore Tos 


5. The Revision Application is dis- 
taisged with costs. 
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TITO MENEZES, J, C. 

Smt. Nayantara Agrawal, Applicant v. 
Inacio Martins and another, Respondents. 

Civil Revn. Appin. No. 20 of 1975, D/- 
24-1-1976, 

Civil P, C. (5 of 1908), S, I1 — Con- 
structive res judicata — Previous suit for 
deciaration of title and injunction. — Suit 
dismissed on ground that plaintiff was 
already dispossessed and could only file a 
suit for restoration of possession — Held, 
suit for restoration of possession would. 
not be barred by res judicata. AIR 1959. 
Mys 173, Rel. on; AIR 1953 SC 33 and 
AIR 1949 PC 53, Distinguished. (Para 4) 
Cases Referred: Chronological Paras. 


AIR 1959 Mys 173 : ILR (1957) Mys 108 ; 
AIR 1953 SC 33 : 1953 SCR.154 3: 
AIR 1949 PC 53 ` 3,4 

M. P. Shinkre, for Applicant; M., S. 
Usgaonkar, for Respondent No. 1; Res- 
pondent No, 2 in person. 

ORDER :—- The order challenged by 
this Civil Revision Application is the 
order of November 20, 1974 passed by 
the Civil Judge, Senior Division, Panaji, 
whereby he dismissed two preliminary 
objections raised by the defendants in the 
suit, ` 
2. The case of the plaintiff, present 
respondent No. 1 is that he is a lessee of 
the two of the seven plots, constituting 
the suit property which is known as 
“Palmar QOiteral do Predio Aivao” be- 
longing to the 2nd defendant, the appli- 
cant herein and her husband. In June 1968 
the first defendant entered the property 
and forcibly dispossessed the plaintiff on 
the allegation that the lease of the plain- 
tiff had been legally terminated; the 
plaintiff filed a suit against both the de~ 
fendants for declaration and permanent 
injunction; the suit was dismissed on the 
ground that the plaintif had already 
been dispossessed of the sult property, 
by the defendants, in May ‘1968; and that 
the plaintiff would only be entitled to 
pray for restoration. The plaintiff there- 
fore filed the present suit praying for 
restoration of possession of the suit land. 
However, in the written statement of 
the defendants (Exhs, 14 and 15) the de- 
fendants raised the preliminary objec- 
_ tion that the suit was barred by the 
| principle of res judicata as well as by 
limitation, The argument of the defen- 
dants is that in present suit the subject- 


CT/ET/A827/78/WNG 
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matter is; the same as; the one directly 


. and substantially im issue im the suit for 


injunction previously filed by the plain- 
ti. The questiom of limitation is not 
relevant to the present inquiry; because 
it is: mot agitated: before me. 

.3, The contention. of Shri Ghinkre,. 
learned advocate. for the defendant: No». 2. 
who alone came before me im révisiom is 
that: the principle of. constructive resi 
judicata applies: to: this case. He relies 
on ‘Raj Lakshmi Dasi v, Banamal Sen’,. 
AIR 1953 SC .33,. and: also on Joseph. Klein. 
v, Eliahu (Leo) Heimam AIR 1949) PC 53: 
On perusal of these two rulings I find: 
that. they are not applicable to the pre- 
sent case. 

‘4 The ruling which is, om all fours 
with the present case: is the ruling given: 
by the Mysore High Court: im Namdevaru 
v H. V. Rama Rao, AIR. 1959 Mys 173. 
There. the previous. suit was. instituted 
by. the plaintiff- against the defendants 
in second suit andi some other persons, 
for a declaration. of. title andi for injunc- 
tion, The High Court held that in order 
to succeed: in the plaint. as framed. by the 
plaintiff. the plaintiff had: to establish 
that. he was in: possession. of the property; 
that the finding of the Subordinate Court 
that the defendant was in possession of 
the property was correct. and: in view of 
the decision of the Privy Council in 
Jos¢ph Klein v., Eliahu (Leo) Heiman, 
AIR 1949 PC 53, the plaintiff would gain 
nothing by the declaration asked for un- 
less he proceeded: to take: the necessary 
action for recovery of possession of the 
lands of which he claimed to be the pur- 
chaser, Im that view of. the matter the 
Court didi net think it proper to go into 
the question of title and dismissed the 
suit. The plaintiff then filed the suit 
which culminated in the appeal which 
was disposed of by AIR 1959 Mys 173. 
The title claimed in that suit is the same 
which was ¢laimed im the earlier suit. In 
the subsequent suit however, there was 
a claim: for possession which was not 
made: in the earlier suit. At the hearing, 
the first ground urged before $ ‘Ri Das 
Gupta C. J, was that the second sult was 
not maintainable and was barred by the 
principle of res judicata. The advocate 
for the defendant contended that the de-l. 
cision in the earlier suit prevents the 
plaintiff from filing the second suit, Re- 
jecting that contention the learned Chief 
Justice held. that: the cause of action 
must be the same in both the cases, The 
cause of action in the earlier suit, as 
framed, was not exactly. the same ag: the. 
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cause of action on which the second suit 
was based. In the earlier suit the case 
of the plaintiff before me was that he 
was in possession and the defendant 
wanted to interfere with that possession 
and therefore he asked for an injunction. 
In the ‘present suit the plaintiffs case is 
that he.is not in possession and there- 
fore he asked for possession. It is clear 
that in the earlier suit, the plaintiff 
could not have asked for possession. That 
relief, the plaintiff was not entitled to in 
the previous suit; but in this suit, he 
would be entitled to ask for it. . The 
principle of res judicata does not apply 
to the present case for obvious reasons. 
The earlier case, in so far as it related 
to the declaration of title, was not heard 
and finally decided. What was heard 
and finally decided was the question of 
possession of the suit land by the plain- 
tiff. Nothing else was finally decided in 
the previous suit, In the present suit, 
the plaintiff is not contending that he is 
in possession of the suit land. He pro- 
ceeds on the footing that he is not in 
possession. The doctrine of res judicata 
is not attracted and the preliminary ob- 
jection was rightly rejected by the Court 
below. 


5. In the circumstances the revision 
application is dismissed with costs. 
Revision dismissed. 
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M/s. Goa Highway Operators, Appli- 
cant v. The State Transport Authority, 
Goa, Daman and Diu and others, Respon- 
dents. 


Special Civil Appin. No. 114 of 1975, 
D/- 12-3-1976. 


(A) Motor Vehicles Act (1939), S. 47 (3) 
— Stage carriage permit —. Grant of — 
R. T. A, has power to grant more than 
one stage carriage permit in respect of 
one route. (Para 5) 


(B) Motor Vehicles Act (1938), Ss. 47, 
48 (3) — Stage carriage permit — Model 
of stage carriage can be taken into con- 
- sideration while assessing comparative 
' merits of applicants—Condition regarding 
the model of a stage carriage for which 
permit was to be granted was permissible 
in view of the words ‘specified descrip- 
tion’ in S. 48 (3). AIR 1968 Raj 244 and 


GT/K'T/B918/76/AGT 


A.A. B. 


AIR 1964 Madh Pra 8; Rel, on; AIR 1957 
Raj 167 and AIR 1967 All 128, Dist.; 
(AIR 1964 MP 8, Dissented from in AIR 
1967 AIl 128). =~ (Padas 8, 9) 
Cases Referred: Chronological Paras 


AIR 1968 Raj 244: 1968 Raj LW 432. 8 
AIR 1967 All.128 . ~- 1 9 
AIR 1964 Madh Pra 8 : 1963 Jab LJ 716 

g 


AIR 1957 Raj 167 : 1956 Raj LW 384 9 
_ Dr. B. R. Naik, Sr. Counsel with G. A. 
Kamat and Morje, for Applicant; R, R. 
Kolwalkar (for Nos, 2 to 6) and J. Dias, 
Govt. Advocate (for Nos. 1 and 7), for 
Respondents. 

ORDER :— In this Special Civil Ap- 
plication, the petitioners pray for a writ 
(1) quashing the order of the respondent 
No. 1 dated October 10, 1974, (2) direct- 
ing the respondents Nos, 1 and 7 to issue 
a stage carriage permit on the Panaji- 
Poona inter-State routes to the peti- 
tioners for a duration of five years or 
such period as the Court may deem fit 
and (3) prohibiting the respondents from 
acting upon and/or giving effect to the 
order of the respondent No, 1 dated Octo- 
ber 10, 1974 and the order of the respon- 
dent No. 7 dated October 17, 1975. 

2. The petitioners carry on business in 
providing stage carriage facilities from 
Goa and nearabouts to various places, on 
inter-State routes and so on. On Septem- 
ber 1, 1964, the State Transport Autho- 
rity, the first respondent herein granted 
to the petitioners, stage carriage permit 
under the Motor Vehicles Act, 1939 
(hereinafter referred to as “the Act”) and 
the Rules made thereunder, in respect 
of the inter-State routes from Betim to 
Poona and back for a period of five years. 
On the expiry of the permit on or about 
January 6, 1969, the first respondent re- 
newed the permit for a further period of 
five years. After the expiry of the se- 
cond permit the petitioners again applied 
on March 8, 1978, for the renewal of the 
permit, A similar application for re- 
newal was made on August 29, 1973. The 
application for renewal made by the peti- 
tioners and other applications for new 
permits on the said route which is known 
as Panaji-Poona route received by the 
first respondent were duly notified in the 
gazette and objections, if any, were in- 
vited in respect thereof under S., 57 of 
“the Act’, On January 29, 1974, the 
first respondent published an advertise- 


‘ment inviting applications all afresh for 


the stage carriage permit on the Panaji- 
Poona route. It was disclosed in the said 


_ advertisement that the petitioners need 


DnE 
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not apply since they had already made 
an application for renewal. The first 
respondent took into account all the ap- 
plications that were received by it in 
pursuance of the said advertisement in- 
cluding the application of the petitioners 
for renewal of the permit and after con- 
sidering all the said applications, reject- 
ed the application of-the petitioners for 
renewal by the Order dated October 10, 
1974 and instead, granted five. stage car- 
riage permits for a period of three years 
to the respondents Nos, 2 to 6, The five 
permits were sent to the State Trans- 
port Authority for counter-signature, 
The petitioners protested before that Au- 
thority. Thereafter the petitioners filed 
an appeal to the seventh respondent 
against the order of October 10, 1974. 
The appeal was dismissed by the order 
dated July 19, 1975. 

3. The three points raised before the 
learned Chief Secretary, the seventh res- 
pondent in this petition, were set out by 
him as follows :— 

"(i) Whether it is proper on the part 
of the respondent No, 1 to grant permit 
for the Panaji-Poona route to 6 perso 
instead of 1; 

(ii) Whether it is proper for the res- 
pondent No. 1 to reject. the case of the 
appellants on the basis of the year of 
manufacture of the vehicles, and 

(iii) Whether the appellant is entitled 
to get preference.” | 


4. Before me an additional point was 
raised, namely, whether the granting of 
a permit to the petitioner would amount 
to giving him the. monopoly of transport 
business on the Panaji-Poona route. In 
the last paragraph of the judgment of 
the Chief Secretary which is- challenged 
before me, the Chief Secretary has made 


to say. that the appellant by running on 
this route from 1964 appears to . get 
monopoly on this route”. These remarks 
were attacked by Dr, Naik, counsel for 
the petitioner on the ground that they 
are unfounded, The learned Government 
Advocate states that there is no material 
on which any finding could be given re- 
garding monopoly. I need not therefore 
consider the question whether a stage 
carriage permit granted to the petitioner 
would create a monopoly in his favour. 

5. The first question on which £ have 
to pronounce: is :-— ; 


Whether the first respondent had the 
power to grant.5 different stage carriage 
1978 Goa, Daman & Diu/2 IX G-21-B. 
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permits for one route. Section 46 of the 
Act provides for the manner in which an 
application for a stage carriage permit is 
to be made, Sub-section (1) of S, 47 
lays down the procedure to be followed 
by the Regional Transport Authority (in 
this case the State Transport Authority) 
in considering an application for a stage 
carriage permit and the matters which 
aball be taken into account whilst con- 
sidering such applications, Sub-sec- 
tion (3).of S. 47 empowers the Regional 
Tranaport Authority to limit the number 
of stage carriages for which stage car- 
riage permits may be granted on any 
specified route, having regard to the 
matters mentioned in sub-s. (1) of that 
section. Section 48 empowers the Re- 
gional Transport Authority to grant a 
stage carriage permit on an application 
made to it under S. 46 of the Act. In 
view of these provisions of law I see no 
bar for the grant of more than one per- 
mit for one route, Under an agreement 
between the Government of Maharashtra 
and the Government of Goa, the Govern- 
ment of Goa had the power to grant a 
permit (or permits) in relation to one 
trip only on the route Panaji-Poona out 
of the two trips which were to be allow- 
ed to run on that route under the said 
agreement, The permit for the other 
trip was to be granted by the Govern- 
ment of Maharashtra. This means that 
at any rate two permits at least had to 
be granted one by each of the two Gov- 
ernments for . the- route Panaji-Poona. 


Considering all the aforesaid facts I am 


of the opinion that the first respondent 
had the power to grant more than one 
stage carrlage permits in respect of one 


route, — 


6. It is argued by Dr. Neik on behalf 
of the petitioner that it would be in the 
interest of the public generally, that a 
permit in respect of all the five stage 
carriages to be plied In one trip on 
Panaji-Poona route, be given to one ap- 
plicant only and that the petitioners 
were the only applicants who were pro- 
vided with five stage carriages whilst the 
other applicants were provided with only 
one stage carriage each. I find that there 
is no sufficient evidence on record to 
enable me to come to the finding that it 
would be in the interest of public gene- 
rally to grant permits In respect of all 
the five stage carriages to be plied to one 
applicant only. In the circumstances 
my answer to the first point for my de- 


termination ie In the affirmative, 
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7. The second point for my determina- 
tion is: Whether the year of manufac- 
ture of a stage carriage can lawfully be 
taken into consideration by the first res- 
pondent whilst considering an application 
for a stage carriage permit. 


8. Under S 47 of the Act one of the 
considerations -for granting a permit 19 
the interest of the public generally. It 
goes without saying that the public will 
find it more comfortable and generally 
more advantageous to travel in a stage 
carriage of a more recent vintage, In 
‘Krishna Kumar Choudhary v. Transport 
Appellate Tribunal, Jaipur’, AIR 1968 Raj 
244, it was held that the model of a stage 
carriage could legitimately be taken into 
consideration whilst assessing the com- 
parative merits of applications for stage 
carriage permits, 


9. The argument of Dr, Naik is that 
the model of a stage carriage is of no 
relevance because a stage carriage of an 
older mode] may be in much better con- 
dition than a stage carrlage of a later 
mode], Dr. Naik contends that the. only 
factor that can properly be considered is 
the fitness of the stage carriage and that 
the stage carriage has to be considered 
as fit if it has a certificate issued under 
5. 38 (1) of the Act. I am unable to 
agree. with Dr. Naik. Among the stage 
carriages that are fit there may be some 
that are in a better condition than the 
others and it would not be out of place 
if a stage carriage of a more recent 
model is considered to be in a better 
condition than an older stage carriage. 
In support of his argument Dr. Naik re- 
lies on ‘Mangilal Sharma v. Appellate 
Tribunal of State Transport Authority, 
Rajasthan, Jaipur’, AIR 1957 Raj 167 and 
‘Masi Ullah v. State Tribunal Appellate, 
U. PB’, ATR 1967 All 128 wherein it was 
held that the Transport Authority has no 
right to impose any condition regarding 
the year of manufacture on the permit 
fesued by them. In both these cases the 
Authority after deciding to grant a stage 
carriage permit, attached to the permit 
the condition that the stage carriage 
should be of a particular year of manu- 
facture. The High Courts held that the 
power of the Authority to impose condi- 
tions upon the grant of a permit was a 
stricted: to the 23 clauses of sub-s. (3) of 
S. 48 and ‘that none of the clauses enabled 
the Authority to impose a condition re- 


garding the model of the stage carriages, 
In the present case no condition was 


A.L R. 


sought to be imposed by the first respon- 
dent regarding the year of manufacture 
of the stage carriage. The first respon- 
dent took into account the year of manu- 
facture of the stage carriages of the 
various applicants whilst considering 
their applications for permit. The model 
of the stage carriage is a factor that can 
legitimately be considered as,. in my 
opinion, which is supported by decisions 
already quoted by me, a stage carriage 
more recently constructed is in all pro- 
bability likely to afford better comfort 
to the travelling public. - In ‘Sheelchand 
and Co. v. State Transport Appellate Au- 
thority, Gwalior’, ATR 1964 Madh Pra 4, 
the High Court held that the attachment 
of the condition regarding the model of 
a stage carriage for which. permit was 
to be granted, was permissible in view 
of the words “specified description” ot- 
curring in sub-s. (3) of S. 48. Accord- 
ing to the learned Judges of the Madhya 
Pradesh High Court the specification of a 
description of a stage carriage includes 
the spectfication of a model. In AIR 1964 
Madh Pra 8 the High Court went to the 
extent of ruling that the requirement 
that a stage carriage should be of a parti- 
cular year of manufacture can be madè 
even under S. 48 (3). This view how- 
ever was dissented from by the Allaha- 
bad High Court in Masi YHakg case 
(AIR 1967 AN 128). 


10. In view of the above discussion it 
cannot be said that in the instant case 
the first réspondent has taken into con- 
sideration a matter which is irrelevant 
for the purpose of selecting an applicant 
for granting a stage carriage permit, The 
first respondent has acted within its 
jurisdiction in taking into consideration 
the year of manufacture of the stage 
carriages offered by the varfous appli- 
cants, The conditions of the stage car- 
riages available to the petitioner not 
being equal to those of the stage car- 
riages available to the respondents Nos, 2 
to 6, the proviso of sub-s, (2) of S. 58 of 
the Act is not attracted and the renewal 
of the permit to the petitioner would not 
be justified. 


11. The Chief Secretary was therefore 
right in dismissing the appeal. 


12. c= the circumstances I dismiss this 
Special Civil Application with costs, . 
Application dismissed 


ee 
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Antonio Pereira, Appellant v. Upendra. 


Venkatesh Juarkar and another, Respon- 
dents. 

Misc. Civil Appeal No. 37 of 1977, Di- 
30-1-1978. . 

Transfer of Property Act (4 of 1882) 
Ss. 107, 106 — Unregistered lease deed 
for a fixed period exceeding one year — 
Not admissible for proving duration of 
lease — . Duration: of lease. pertains to 


character of lease. eee Act- 


(1908), S. 49). 


_ The duration of.:the lease for- a fixed 
period exceeding one- year is not a colla- 
teral purpose.. The main purpose. of the 
deed is dual in character. This purpose 
is of creating a lease and of creating it 
for a period exceeding one year etc.. The 
duration for a term exceeding one. year 
is not ancillary or collateral. It per- 
tains to the character of the lease. The 
obligation under S. 106 T. P. Act does 
not arise merely because of the creation 
of the lease, but because of its duration 
for a period of over a year. The absence 
of registration does not therefore hit the 


lease alone, but hits the lease and its 


duration. If the proviso to S. 49 of the 
Registration Act.is interpreted as admit- 
ting evidence as to the duration of. the 
lease being over one year, the interpre- 
tation would defeat the very purpose of 
S. 106 and render its provisions nuga- 
tory as far as the qualification of dura- 
tion is concerned. (Para 8) 


Anno: AIR Comm., (4th Edn.), T. P; 
Act (1882), S. 107, N. 7; Registration Act 
- (1908), S. 49, Notes 2, 6,.10. ` 
Cases Referred: 


AIR 1972 SC 2017 - = 10 
AIR 1971 Delhi 243° - 10. 
AIR 1971 Raj 306-° -> = AT 
AIR 1968 Pat 302 (FB) | 9 
AIR 1966 Pat 93 10 
AIR 1964 J & K 46 9 
AIR 19881 J&K45 o £=°W. 
AIR 1959 Assam 57 a 1l 
AIR 1959 Cal 181- -2 -1 
AIR 1957 Mad 472 en: 
AIR 1956 Pat 305 a re: 
AIR 1952 SC 23 - 10 


S. K. Kakodkar, for Appellant; M. S. 
Usgaonkar, for Respondents. — 
` JUDGMENT :— In a suit filed by the 
respondents/plaintiffs against the defen- 


dant for perpetual injunction restraining 
the defendant from interfering with the 
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suit land, the Civil Judge, Senior Divi- 
sion, Panaji, granted the application for 
interim injunction made by the plaintiffs 
by his order dated November 15, 1977, 
which is challenged in this appeal 

2. Shortly stated the facts of the case 
according to the plaintiff are as follows :— 


The. respondents/plaintiffs are the 
owners of two- salt pans with their res- 
pective bunds. “In the year 1965 for 
the first time the plaintiffs let out to the 
Gefendant the said salt pan for extrac- 
tion of salt. The contract was oral. It 
was given on 16-2-1965 for a rental of 
Rs. 1,600.00 per year.” “Subsequently, 
1969. the. contract was re- 
duced to writing with effect from ist 
June, 1968.” “Subsequently, fresh agree- 
ment was made from June 1971 up to 


-May 1977 (break of first monsoon)”. 


“The said contract dated 15-6-71 ended 
by efflux of time on 7th June, 1977. 
The break of monsoon was on 7-6-1977 
in the year, 1977”. “The defendant was 


“served with a notice by the plaintiffs on 


19-6-1977 and on the very day the plain- 
tiffs took possession of the salt pan by 
going to the suit property.” “On the 
next day, 20-6-1977 the defendant came 
to the residence of the plaintiff No. 1 
and requested him that he may-be given 
a fresh contract for “enhanced rent.” 
“The plaintiffs appointed a care-taker on 


_31-7-1977. The plaintiffs care-taker start- 


ed fishing operations thereafter. The 
labourers did the work. However, the 
defendant was raising objection. For 
the first time the objection was raised 
on 8-8-1977." “The act of the plaintiffs 
invades the plaintiffs’ right and hence 
the suit for injunction.” The plaintiffs 
prayed that “the defendant be restrain- 
ed from interfering with the suit land 
and causing any obstruction to it.” In 
support of their case the plaintiffs. filed 
copies of the said two agreements of 
lease. In support of their. application 
for inteirm injunction the plaintiffs filed 
a number of affidavits. 


3 The case-of the appelant defendan; 
is as. follows :— 


` The suit land was given A the defen- 
dant on lease in -1965. The lease -was 
for manufacturing purposes. The lease 
was for an undetermined period from 
year to year on a rental of Rs. 1,600/- 
per year. The alleged reduction to wri- 
ting of the lease is not legal and can- 
not be used as. evidence as the lease 
was not registered. . The oral lease enter- 


ed into in 1965. subsists up to the pre- 
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sent day. The lease for extraction of 
salt being a manufacturing lease, was 


governed by the provisions of the Trans- 


fer of Property Act and was a lease 
from year to year. It could not there- 
fore be terminated except by a proper 
notice given in terms of S. 106 of the 
_ Transfer of Property Act, Such notice 
was not given. There is no cause of 
action and the suit is not maintainable. 
Regarding possession, the defendant 
states that the plaintiffs did nothing 
more than going to the suit land.. The 
defendant’s possession was not taken. 
The defendant continues fn possession 
of the suit land as he was before. He 
continues to extract salt, cultivate paddy, 
catch fish in the pan and sell it as he 
used to do from the time the lease was 
given to him. The. defendant was ad- 
mittedly in possession of the suit pro- 
perty, till the date of the alleged dis- 
pute. He is therefore presumed to be 
In possession of the property until the 
plaintiffs prove otherwise. The burden 
falls on the plaintiffs to’ prove that they 
had dispossessed the defendant. The 
plaintiffs have failed to prove disposses~ 
sion. Several affidavits are filed in sup- 
port of the case of the defendant. 


4. I shall first consider the question 
as to whether prima facie the plaintiffs 
have a cause of action in this suit. Ad~« 
mittedly, notice of termination of ‘lease 
was not given, I have therefore to give 
my prima facfe finding on the question 
as to whether such a notice was neces- 


5. The case of the defendant as put 
forth by his learned advocate Shri 
Kakodkar is that the oral lease initially 

created was admittedly for an undefined 
period. The averments in the plaint 
merely say that the rent under the lease 
was Rs. 1,600/- per year but they do 
not state what was to be the duration 
of the lease. The oral lease is admitted 


to have’ been later on reduced to writing, 


but the two lease deeds by which that 
was done’ are not registered. The deed 
of 1971 is purported to have created a 
lease for the period of six years. This 
period had already. expired at the time 
of the filing of the suit. 


6. Shri Kakodkar ‘contends that the 
clause stipulating the duration of the 
lease in the deed of 1971 cannot be used 

as evidence in view of the bar imposed 


by S. 107 of the Transfer of Property 
Act and S. 49 of the Registration Act. 
His argument ‘is that all leases are not ` 
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required to be made by a registered in- 
strument, Only leases for a period ex- 
ceeding one year or from year to year 
or reserving yearly rent cannot’ be 
brought into existence except by a regis- 
tered instrument. Since registration is 
required only in case of a particular type 
of leases, unregistered deeds cannot be 
used to prove that type of leases. There~ 
fore unregistered deeds of lease are in- 
admissible in evidence to prove that a 
lease is of a particular type, ie. froni 
year to year or for a. period Ba ceeving 
one year etc. 

7 On behalf of ‘the plaintiffs it 18 
argued by Shri Usgaonkar, their learned 
advocate, that though a lease for a period . 
exceeding one year cannot be created 
by an unregistered deed, the deed can be 
used ‘for collateral purposes and that 
the purpose of stipulating the duration 
of the lease is a collateral purpose, 

8 I have considered the arguments of 
Tearned counsel and the decisions relied 
upon by them, It appears to me that 
the duration of the lease for a fixed 


period exceeding one year is not a colla- 


teral purpose, The main purpose of the 
deed is dual in character, This purpose 

is of creating a lease and of creating it 
for a period exceeding one year etc. The 
duration for a term exceeding ‘one year 
is not ancillary or collateral. It pertains 
to the character of the lease, The obli- 
gation under S. 106 Transfer of Property 
Act does not arise merely because of 
the creation of the lease, but because of 
its duration for a period of over a year. 
The absence of registration does not 
therefore hit the lease. alone, but hits 
the lease and its duration. If the pro- 
viso to S. 49 of the Registration Act is 
interpreted as admitting evidence as to 
the duration of the lease being over one 
year, the interpretation would defeat the 
very purpose of S. 106 and render its 
provisions nugatory as far as the quali- 
fication of duration js concerned, 


9. Shri Usgaonkar has not been able 
to show me a single case where an in- 
strument regarding a lease governed by 
the Transfer of Property Act could be 
admitted în evidence to prove. that. the 
duration of the lease was for a fixed 
term of one year or more. ‘Om Prakash 
v. Addl. Commr.: Patna Division, Patna’, 
AIR 1956 Pat 305 on which he relies was 
regarding a tenancy regulated by the 
Bihar Rent Act. There the question was 
whether due to non-registration ‘of the 
agreement the agreement had to be shut 
out: for determining. the .nature of. the 
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tenancy and the finding was that the 
provisions of the Transfer of: Property 
Act not being applicable to that case 
which arose from the Bihar Rent Act, 
the question of excluding the deed _ of 
agreement did not arise. ‘K. Pancha- 
pagesa Ayyar v. K. Kalyanasundaram 
Ayyar’, AIR 1957 Mad 472, relates to a 
partition of immovable property. There 
was no question in that case of proving 
the duration of ‘tenancy. In ‘Salam 
Rather v. Mohd. Ganai, AIR 1964 J&K 
46, the High Court dealt with a docu- 
ment transferring Shamilat land. It was 
. not a case regarding a lease or its dura- 
tion for more than a year. In ‘Mt. Ugni 
v. Chowa Mahto’, AIR 1968 Pat 302 (FB), 
the document in question was an wn- 
registered lease, but the ruling was re- 
garding the admissibility: of the lease 
deed for the collateral purpose of pro- 
ving the nature.of possession Le, whether 
the possession which was proved aliunde 
was that of a tenant. or otherwise, The 
question of the term of the lease being 
from year to year or for over the period 
of one year did not arise. 


16. Amongst the cases relied upon by 
Shri Kakodkar, five are not of great 
relevance. ‘Ram Kumar Das v. Jagdish 
Chandra Deo,’ AIR 1952 SC 23 relates 
to a registered kabulivat on which pay- 
ments were not made for a long ‘period 
of time and the kabuliyat was not be- 
ing an operative document. In ‘Hitkarini 
Sabha v. Corporation of the City of 
Jabalpur’, AIR 1972 SC: 2017, the lease 
was void because municipal land was 
thereby assigned by the Administrator 
appointed on THs -supersession even 


though, on its supersession the land had 


vested on the State Government. In 
‘Abdul Sattar Mian v. Kailash Prasad’, 
AIR 1966 Pat 93, the unregistered kabuli- 
yat or kirayanama was invalid as it was 
executed only by the lessee and not. by 
the lessor. -In all these cases a vice in 
the deed arose de hors the absence of 
registration, ‘J. N. Banerjee v. Sohan 
Lal Bhargava’, AIR 1971 Delhi 243 is 
not to the point because the question 
there was whether the purpose (indus- 
trial, agricultural, etc.) for which the 
lease was created was a: collateral pur- 
pose. It was held that it was. In 
‘Krishna Das Nandy v. Bidhan Chandra 
Roy’, AIR 1939 Cal 181, it was argued 
z the respondent that to hold, where 
there is no registered 

the lease is for manufacturing purpose 
and attracts S. 106 of the Transfer of 
Property -Act . and .becomes under: Hs 


~ 


‘instrument, .that = 
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“deeming provision” a lease from year 
to year, would amount to disregarding 
S. 107. i - 


11. There are three cases relied upon 


‘by Shri Kakodkar which clinch the issue. 


The first one is ‘Md. Azizul Haque 
Chaudhury v. Debendre Kumar Pal’, AIR 
1859 Assam 57. The lease was for a 
period of five years. It was held that 
the document could be used for the 
collateral purpose of showing that the 
defendant came to occupy the property 
as a tenant, but that the term of 5 years 
was not enforceable as no lease for five 
years came into existence in-legal con- 
templation. and that the tenancy from 
the beginning was a monthly tenancy in 
view of the provisions.of S. 106, T. P. 
Act. The second case ts ‘Ishwar Dutt v. 
Sunder Singh, AIR 1961 J & K 45. In 
this case the plaintiff sought to evict the 
tenant on the ground that he being a 
fixed term tenant, was lable to be evict- 
ed after the expiry of the term fixed in 
the lease. The main evidence produced 
by the plaintiff before the trial Court 
was the deed. of lease, but as the deed of 
lease was unregistered the trial Court 
held that it was inadmissible as there 
was no material to prove that the respon- 
dent was a fixed term tenant. The suit 
was dismissed. The High Court held 
that collateral purpose means only a pur- 
pose which is ancillary to the purpose of 
lease. They further held that the deed 
of lease which is compulsorily registra- 
ble and is not registered cannot be used 
for the purpose of proving the actual’ 
terms of the lease or for enforcing a 
right which flows directly from the lease. 
The learned Judges observed that where 
a suit is filed to prove that the tenant 
was @ fixed term tenant deriving his 
status from the lease, because the lease 
was for a fixed term of two years, then 
the period of lease, in their opinion, 
could not be said to be a collateral pur- 
pose by any. stretch of imagination. They 
said that if the plaintiff was allowed to 
do this, then he would be using the 
terms of the lease itself in order to 
enforce his rights under the lease, which 
is specifically prohibited. by the provi- 
Sions of S..49 of. the Registration Act. 
The question whether a lease for a period 
of 10 years could bring about the re- 
Tationship of landlord and tenant, .be- 
tween the owner of the property and the 
Bank, was discussed in ‘Central Bank of 
India v. Govind Narain’, AIR 1971 Raj 
306. The question was answered in the 
affirmative, but it was held that the 
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tenancy would be created by a legal im- 
plication and would only be a tenancy 
under S. 106 of the T. P. Act. 


12. I now come to the second point 
and that is whether the plaintiffs have 
taken possession of the suit land on the 
expiry of the lease. Admittedly, the de- 
fendant was in. possession prior to the 
date on which the plaintiffs alleged to 
have taken possession. After going 
through the records I find that the affi- 
davits in support of the case of the de- 
fendant speak of concrete instances of 
the actual exercise of possession, where- 
as the affidavits of the plaintiff speak in 
- a vague manner or rather of taking of a 
symbolical possession. The affidavits in 
support of the case of the plaintiffs do 
not speak of any concrete fact indicating 
that any act of possession was exercised 
by them. It is stated by Shri Usgaonkar 
that the acts of possession alleged by the 
defendant have all of them allegedly 
taken place, two months after the date 
in June, when the possession is said to 
be taken by the plaintiffs. This fact does 
not affect the case of the defendants. 
‘Occasions for the exercise of possession 
do not arise every month when the ques- 
tion is of possession of immovable pro- 
perty, such as a salt pan. The paddy 
field which is an integral part of the suit 
Jand was cultivated by the defendant 
during the rainy season. The defendant 
had the possession of the suit land for 
many years prior to the date on which 
the possession is alleged to have been 
taken from them by the plaintiffs and 
also after that date. Therefore, prima 
facie, it is to be presumed that the de- 
fendants are in actual possession of the 
suit land. It is for the plaintiff to rebut 
at. On the question of actual possession, 
J accept the case of the defendant/appel- 
lant. I am unable to agree with the 
learned trial Judge that the plaintiffs 
have made out a prima facie case for 
obtaining an injunction against the de- 
fendant. Their application for an order 
restraining the defendant from interfer- 
ing with the possession of the suit land 
fails. In the circumstances the appeal is 
allowed. . The order of the trial Court is 
set aside and the injunction issued in 
favour ‘of the plaintiffs against the defen- 
dant is vacated. ‘There shall be no 
order .as to costs, . 


pa 


Appeal allowed. 
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Pandurang B. P. Malkarnekar, Appel- 
lant v. Government of Goa, Daman and 
Diu, Respondent., 

First Civil Appeals Nos. 42 to 46 of 
1977, D/- 20-1-1978. 

Limitation Act (36 of 1983), S. 5 — 
Condonation of delay — Inadvertence of 
Counsel in looking to some other provi- 
sions of law governing limitation — It 
cannot be a sufficient cause for condoning 
delay — AIR 1958 Punj 365, Rel. on. 

(Para 3) 

Anno: AIR Comm., Lim. Act (5th Edn.) 
(1976), S. 5, Notes 5 and 7. 

Caseg 


Referred: Chronological Paras 
AIR 1958 Punj 365 4 
AIR 1937 PC 276 4 


U. S. Kolwalkar, for Appellant; J. Dias, 
Govt. Advocate, for Respondent. 


JUDGMENT :— This judgment will 
dispose of the above mentioned five First 
Civil Appeals since the point that is to 
be adjudicated is common in all of them. 
The five arbitration references hearing 
Nos. 55 to 59 of 1969 were heard by the 
Arbitrator, Panaji. The lis was between 
the appellants and the Government of 
Goa, Daman and Diu. The Arbitrator 
gave his awards in the said matters on 
the same dates, ie. on 25-1-1977. Ag- 
grieved by the said orders of the Arbi- 
trator the appellants have filed the said 
appeals in this Court. They have also 
prayed for condonation of delay in filing 
the appeals. 


2. From the office report it is seen 
that the appeals were filed on 15-4-1977 
and that they are delayed by 59 days. 
The application for condonation is’ sup- 
ported by an affidavit filed by the advo- 
cate for the appellants. It is stated in 
the application that the advocate. for the 
appellants was wrongly under the im- 
pression that the period of limitation for 
filing the appeal was 90 days; that by 
inadvertence the advocate for the ap- 
pellants looked up the provisions of the 
Land Acquisition Act, 1969 (sic) instead of 
those of the Requisitioning and Acquisi- 
tion of Immovable Property Act, 1952, 
and consequently carried that impres- 
sion. It has also been mentioned in the 
affidavit that on or about 8-3-1977 the 
appellants had instructed him to prefer 
the said appeals. The point that arises 
is whether the, appellants have shown 
sufficient cause within the meaning of 
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S 5 of the Limitation Act, to condong 
the delay, 


3. Although the power to condone 


the delay is discretionary, such discre- 
tion has to be used on settled principles 
and before exercising the discretion it 
is necessary that the party who applies 
for condonation satisfies the Court that 
there was sufficient cause as to why the 
delay was caused. In the present case 
we find that the reason for the delay is 


that the learned advocate: for. the appel- 
other 


lant inadvertently looked to some 

provisions of law governing limitation 
` Iwhen he was required to look to the 

provisions of the limitation provided 
| [under the Requisitioning and Acquisition 
of Immovable Property Act, 1952. 


4, A similar case came up for deci- 
sion of the Punjab High Court and It is 
reported in AIR 1958 Pun 365 (‘Union 
of India v. Shree Ram Kanwar’). Their 
Lordships, after holding that no special 
indulgence can be shown to the Govern- 
ment which in similar circumstances is 
not shown to an individual suitor, ad- 
dressed themselves to the question whe- 
ther delay of the counsel or inadvertence 
of the counsel to the: relevant provision 
of law of limitation is a sufficient ground 
for enlarging the period of limitation 
under S. 5 of the Limitation Act. Their 
Lordships thereupon have relied. on 
‘Rajendra Bhadur v. Rajeshwar’, AIR 
1937 PC 276 and after considering that 
decision observed ¢ 


“It is not possible to enunciate or state 
all sorts of circumstances’ in which the 
mistaken advice by a legal practitioner 
should be considered a’ sufficient cause 
within the meaning of that section, but 
of one thing I feel quite sure and that 
is that mere inadvertence of the legal 
practitioner to a particular provision of 
the law of limitation directly applicable 
to the case can in no circumstance be 
considered sufficient cause within the 
meaning of that section. 

The present case is nothing more. than 
that the learned counsel filling the ap- 
peal on behalf.of-the appellants did not 
advert to Art. '151,.0f the Limitation Act 
before filing the appeal. 
the case. on behalf of the appellants that 
on account of conflict of judicial opinion 
or uncertainty or vagueness about the 
law, their counsel was in some doubt 
about the correct position of law, it might 
have been, I do not say that that would 
have been acceptable, argued on their 
‘behalf, with some show of plaustbility, 
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that the appeal was filed beyond time 
under a mistaken advice of their coun- 
sel but no such position has been taken 
on behalf of the: appellants and this in 
any case is not a case of that type. 

It is out-right a case of inadvertence 
by the counsel of the appellants to the 
relevant provision of law and that as 
already pointed out, Is not a sufficient 
cause within the meaning of S. 5-of the 
Limitation Act,” 

5. The present cases are definitely 
cases of inadvertence by the learned 
counsel to the relevant provisions of law 
as has been clearly stated by learned 
counsel himself, both in the application 
for condonation of delay and in the sup- 
Porting affidavit. I am quite in agree- 
ment with the decision of the Punjab 
High Court cited above and therefore 
hold that there is no sufficient cause for 
condoning the delay and according the 
appeals have to be rejected as barred by 
limitation. The appeals are therefore 
rejected, . ; 

Appeals dismissed. 
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Bill Roynald Carneiro, Applicant v. 
Mrs, Anunciacao D’Souza Carneiro, Res- 
pondent. 


Civil Revn. Appln. No. 138 of 1976, D/- 
2-1-1978. 

Civil P. C. (5 of 1908), O. 6, R. 17 — 
Amendment of plaint when to be allow- 
ed — Conditions to be satisfied. 


Amendments are generally allowed if 
two conditions’ are satisfied, the condi- 
tions being that [It is not working in- 
justice to the other side and necessray 
for the purpose of determining the real 
question in controversy between the par- 
ties. An application for amendment of 
pleadings cannot also be refused merely 
because of some mistake, ‘negligence or 
inadvertence or even infraction of the 
rules of procedure. (Para 8) 


Where the amendment sought for, 
made no change in cause of action or the 
statement of facts which gave rise to 
cause of action, Held that the amend- 
ment was correctly allowed as there was 
no change in the nature of the suit and 
the amendments were of formal nature. 
When - the Counsel for defendant 
thoroughly argued the matter before the 
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‘trial Court, it could not be said that the 
particulars of amendment were not fur- 
nished merely because they were. not 
shown in red ink in the copy of the plaint 
given to defendant. (Paras 4, 6, 7) 


Anno: AIR Comm., Civil P. C. (9th 
Edn.), O. 6, R. 17, Notes 1-B, 2. 


Cases Referred: Chronological Paras 


AIR 1971 Mys 284 
AIR 1969 SC 1267 
AIR 1969 Punj 187. 
AIR 1957 SC 383 


Y. H. Kadam, for Applicant; R. R. 
Kolwalkar, for Respondent. 

ORDER:-— This Civil Revision is 
directed against the order dated 9th Nov., 
1976 passed by the Civil Judge Senior 
Division, Mapusa, by which certain 
amendments to the plaint were allow- 
ed. The only point that arises for con- 
sideration in this Civil Revision is whe- 
ther the order allowing the amendments 
is tenable in law. 


2. The circumstances under which the 
‘amendments were sought for and allow- 
ed may be seen from an order dated 28th 
July, 1976 (Exh. 26) placed at page 55 of 
the lower Court record. It would ap- 
pear from the said order that two pre- 
liminary issues were dealt with in the 
same order. Both the issues related to 
the question whether the plaint present- 
ed and signed by Anunciacao D’Souza was 
proper and valid. The suit property ad- 
mittedly belongs to one Anna Ditosa 
Eufemia D’Souza. Smt. Anunciacao 
D’Souza Carneiro filed the suit as con- 
stituted attorney of Inacio Caetano 
. D'Souza who is the brother of the real 
owner of the suit field. On examination 
it was found that she could not maintain 
the suit as power of. attorney of Inacio 
Caetano D'Souza. The Court therefore 
directed that the defect noticed be re- 
medied. Pursuant to the aforesaid order 
the plaintiff came up with a petition for 
amendment. The proposed amendment 
_ Was opposed and the learned trial Judge 
after considering the objection raised 
by the defendant finally passed the im- 
pugned order ellowing the amendment. 
The only ground urged and met by the 
trial Court in his order in question re- 
lated to the objection that the amend- 
ment if allowed would change the nature 
and character of the suit. ` 


3. Two points are raised before me 
in support of the Revision Petition. One 
is the one already urged and rejected by 
the trial Court and the other is that the 
‘petition of amendment was prepared or 
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drewn up in such a manner that the de- 
fendant had no means to know what 
exactly the amendments were and could 
not therefore. take all possible objections, 


4. Both the objections are without any 
substance. It will be noticed that the 
defect pointed out by the Court was only 
in respect of the question whether Mrs. 
Anunciacao D'Souza could sign and file 
the plaint in the form it was presented. 
Pursuant to the said order, the plaintiff 
came up with a petition for amendment 
without making any change in the cause 
of action or the statement of facts which 
gave rise to the cause of action for filing 
the suit. Therefore there was no change 
in the nature of the suit by the proposed 
amendment, and the amendments appear 
to be formal in nature, 


5. As regards the second objection if 
would be seen that in the copy made 
over to the defendant the portion to be 
amended was not shown in the red ink, 
though it was stated to be so shown in 
the original petition presented to the 
Court. This might not have enabled the 
defendant to know what portion of 
the plaint would be amended. But 
it would appear that the matter was 
thoroughly argued before the trial 
Judge and I do not think the learned 
Counsel for the defendant would have 
advanced his argument without know- 
ing the expressions to be Introduced 
by way of amendment into the 
plaint. It cannot therefore be said thaf 
it is a case where particulars of amend-~ 
ment were not furnished, In this view 
of the matter the case of Bachittar Singh 


v. Central Labour Court, Jullundur re-` 


ported in AIR 1969 Punj 187 cited by the 
learned Counsel for the petitioner has no 
application. 


6. Before parting with the case I 
would like to point out the enunciation 
of Law by Supreme Court regarding cir- 
cumstances under which amendments 
should be granted. The cases are re- 
ported in AIR 1957 SC 363 (Pirgonda 
Hongonda v. Kalgonda Shidgonda) and 
the other one is in the’case of AIR 1969 
SC 1267 (Jai Jai Ram“ Monohar Lal v, 
National Building Material Supply, Gur~ 
gaon). Amendments are generally allow- 
ed if two conditions are satisfied, the 
conditions being that it Is not working 
injustice to the other side and necessary 
for the purpose of determining the real 
question in controversy between the par- 
ties. An application for amendment of 
pleadings carinot also be refused merely 


ane 
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because of some .mistake, negligence or 
inadvertence or even infraction of the 
rules of procedure. The above view has 
taken in the case of Lumanna 
Somanna Malik v. Dharmarao Annarao 
Chougule, AIR 1971 Mys 284. . 

7. Coming to the facts of this case It 
will be noticed.that the question whe- 
ther amendment should be allowed or 
not was gone into after a thorough exa- 
mination and hearing of arguments ad- 
vanced by the counsel, It cannot there- 
fore be said that the defendant had no 
occasion to know exactly what amend- 
ments were being brought In. I am 
therefore of the opinion that this Civil 
Revision has no merits and the same is 
accordingly dismissed with costs. 

Revision dismissed. 
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K. M. MISHRA, ADDL. J. C. 
Camilo Piedade Dias and others, Ap- 
pellants v. Maria Monica Suzana Gomes 
and others, Respondents. 


Misc, Civil Appeal No. 32 of 1977, D/- 
14-12-1977, 


. (A) Civil P. C. (5 of 1908), Ss. 104, 115 
»— Partition suit — Preliminary decree — 
Order for sale of certain suit properties 
and to divide proceeds between parties 
made in sult itself — Application to set 
aside sale dismissed — Held, appeal is 


not maintainable as Partition Act, 1893 . 


does not apply to Goa and sale is. not 
made under O, 21 in execution proceed- 
ings but in pursuance of directions in the 
decree itself — Appeal filed also cannot 
be converted into revision as appellants 
have a remedy by way of challenging the 
final decree. AIR 1963 Punj 531, Dist. — 
(Paras 3 to 6) 
Anno: AIR Comm., Civil P. C. (8th 
Edn.), S. 104, N. 4; S. 115, N. 19. 


(B) Civil P. C. (5 of 1908), O. 22, R. 4— 
Decree drawn up in favour of dead per- 
son due to clerical error of the Court — 
Whether a nullity. 


An application was made before pass- 
ing the decree to bring on record the 
legal representatives of deceased plain- 
tiff No. 1 and the Court did pass an order 
allowing the petition stating: that the 
amendment be carried out. Due to care- 
lessness on the part of the Clerk of- the 

Court the amendment could not . be 
carried out with the result that the de- 
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cree was passed in favour of the deceased 
plaintiff No. 1; but the defendants who 
preferred an appeal impleaded the legal 
representatives of the deceased plaintiff 
No. 1 and. they did not also object to 
Counsel. representing all in that case. 
Held, the preliminary decree could not 
be said to be a nullity. Moreover it had 
merged with the appellate decree which 
correctly recorded ail the legal re- 
presentatives of the deceased plaintiff 
No. 1. ATR 1967 SC 49 and AIR 1968 Punj 
68, Rel. on. (Para 8) 
Anno: AIR Comm., Civil P. C. (9th 
Edn.), O. 22, R. 4, N. 19. 
Cases Referred: Chronological Paras 
AIR 1968 Punj 68 7 
ATR 1967 SC 49 7 
AIR 1963 Punj 53I 6 
S. K. Kakodkar, for Appellants; A. 
Lobo, for Respondents. 


JUDGMENT :— This Miscellaneous 
Civil Appeal is directed against an order 
dated 15th Sept., 1977 passed by the Seni- 
or Civil Judge, Margao refusing to set 
aside a sale held in Special Civil Suit 
No. 16/76. 


2. The facts leading to the passing of 
the impugned order may be stated as 
under s- 


- The respondent No. 1 and her late hus- 
band Balbino Xavier Joaquim Caridade 
Gomes brought a suit for partition in 
respect of certain undivided land to- 
gether with a house standing thereon 
known as “Forte Navelim” situated at 
Navelim in Special Civil Suit No. 16/76 
against the present appellants in the 
Court of Senior Civil Judge, Margao. 
Present respondents Nos. 2 to 6 are the 
legal heirs of the late Balbino Xavier 
Joaquim Caridade Gomes, The suit was 
decreed preliminarily by the judgment 
and decree dated 20th Dec., 1976. Ac- 
cording to the decree the deféndants 
have: to pay to the plaintiff the amount 
of Rs. 4,366.67 besides interest at the rate 
of 6% from the date of filing of the suit 
till its actual payment as per the agree- 
ment reached by the parties. As regards 
division of the suit property and the 
house, since its division and separate 
possession was not found convenient ac- 
cording to the shares 4/6 and 2/6 the 
direction in the decree was that the pro- 
perty and the house be sold in public 
auction so that the total value obtained 
be allotted to the parties according to 
their. proportionate shares in case the 
parties do not agree to the suggestion of 


. the. Commissioner contained in para. 5 of 
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his report (Exh. 30). The appeal pre- 
ferred to this Court against the said judg- 
ment and decree has been. dismissed (vide 
copy of judgment placed at para. 107 of 
the paper book). After dismissal of the 
appeal as stated above the Court held 
the auction sale of the suit property on 
14th July, 1977. The present ‘appellant 
being aggrieved by the said sale filed an 
application on 28-7-1977 under O. 20, R. 18 
(1) and under O. 21, Rr. 11 (2), 72 (3), 
90 (1) and 90 (2), C. P. C. praying inter 
alia for setting aside the sale. The 
learned Civil Judge as already stated, 
having rejected the prayer this appeal 
has been filed, 


3. Mr. Ataide Lobo, learned counsel 
for the respondents has raised a pre- 
liminary objection regarding the main- 
‘tainability of the appeal. According to 
‘him the provisions contained in O. 21, 
R. 19 are not applicable because the sale 
was not held in execution proceedings 
but in the suit itself pursuant to the 
direction of the court contained in the 
preliminary decree duly confirmed by 
the Appellate Court. His further sub- 
mission is that the provisions of the 
Partition Act 1893 not being applicable 
to the territory of Goa, Daman and Diu 
advantage cannot be had of the said Act 
to maintain the appeal. Lastly his sub- 
mission is that the order having been 
‘passed in the suit the appellants have a 
remedy to challenge the decree when 
made final. In case the Court is in- 
clined to hold otherwise, he has argued 
that the appellants not having been able 
to establish that they have sustained 
substantial injury by reasons of irregula- 
rities or fraud, if any, by the sale, are, 
also not entitled to succeed. 


4. Mr. S. K. Kakodkar, learned advo- 
cate for the appellants does not dispute 
that the appeal as such [Is not maintain- 
able; but he argues that when the Court 
fhas purported to act under the provisions 
of O. 21, C. P. C. there appears to be no 
reason why the appeal will not be main- 
tainable. In the alternative, he argues 
that in case the appeal fs not maintain~ 
able the same may be admitted as revi- 
sion and for admitted breaches of the 
provisions of the Civil P. C. as mention- 
ed in the petition, the sale be set aside. 
He agrees that the provisions of the 
Partition Act, 1893 are not applicable to 
this territory. He, however, raises an=- 
other objection which according to him 
cuts at the very root of the preliminary 
decree, The preliminary decree is a 
nullity having been passed in favour of 
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the deceased plaintiff No. 1 without 
bringing his legal representatives on re- 
cord. Such a decree can never be im- 
plemented. 


3. As regards the maintainability of 
the. appeal, I have already indicated that 
it is agreed to by the learned counsel for 
the appellants that the appeal is not 
maintainable inasmuch as the order 
refusing to set aside the sale has not 
been passed in execution proceedings but 
in the suit itself. His submission how- 
ever is that the Court having followed 
the provisions contained in O. 21 of the 
Civil P. C. the appeal will be competent. 
He has not been able to cite any autho- 
rity in support of his above contention. 
In the absence of any authority I am 
unable to accede to his argument on this 
score, 


6. As to whether the appeal could be 
converted into’a petition of revision, my 
attention thas been referred to a deci- 
Sion in AIR 1963 Punj 531. In my view 
that decision has no application because 
it would be noticed that in that case the 
auction sale was held under the Parti- 
tion Act, 1893 and it fs after interpreting 
the provisions contained in Ss. 7 and 8 
of the said Act in relation to the provi- 
sions contained in O. 21, R. 89 of the Civil 
P. C., the appeal petition was converted 
into a revision petition. Mr. Kakodkar 
has not been able to cite any other au- 
thority showing that the auction sale 
held in final decree proceeding îs either 
appealable or revisable in law. In this 
view of the matter, I am bound to agree 
with the contention of the learned law- 
yer for the respondents that the appeal 
is not maintainable and the same cannot 
also be converted into a petition of revi- 
Sion especially when the appellants ha 
a way out to challenge the sale whilst 
challenging the final decree which is yet 
to be passed. I therefore uphold the 
preliminary objection and hold that it 
is not necessary to go into the grounds 
that have been alleged regarding the ir- 
regularities committed by the Court in 
conducting the sale, 







T. Now coming to the other point 
raised by Mr. Kakodkar, it- ïs pointed out 
that plaintiff No. 1 died before passing 
of the preliminary decree and the suit 
was decreed in the name of the deceased 
plaintiff No. 1. The decree is therefore 
a nullity and cannot be implemented. He 
has cited a few authorities to show that 
the decree can be challenged on the 
ground of nullity even at this stage To 
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appreciate his ‘point it is” necessary to 
bear in mind a few -relevant facts. It 


appears that on 12-4-1976 plaintiff No. 2- 


fled an application for bringing the legal 


representatives of the deceased: plaintiff. 


No. 1 on record: The Court whilst allow- 
ing the petition on 17-4-1976 passed an 
order to the effect that the amendment 
be.carried out forthwith.. But it appears 
the amendment was in fact’ not carried 
out with the result that -the - judgment 
and decree dated 28th December, 1976 
were drawn up in favour.of the deceased 
plaintiff No. I without bringing his legal 


representatives on record. But it would | 


be noticed that in the, appeal preferred 
to the Judicial Commissioner’s Court by 
the defendants, the legal representatives 
of the deceased plaintiff No. 1. were duly 


-mpleaded, It also-appears that Mr. Lobo, 


advocate, appeared for all the respon- 


dents, The learned counsel.for the res- 


pondents has argued that in view of the 
trial Court’s specific order dated- 17-4- 
1976 the omission to bring the. legal re- 
presentatives on record is merely .a 
clerical error and the appellants them- 
selves, having impleaded the. legal Tre- 
presentatives of the deceased plaintiff. in 
the appeal must be deemed to. have 
waived their objections if any. on. that 
score. He has also-invited my. attention 
in this connection-.to a decision reported 
in AIR 1967 SC 49. 
therein that even in a case where on the 
death of one of the appellants, his heirs 
applying for bringing themselves on re- 
cord as his legal representatives unless 
there is fraud or collusion or’ there are 
other circumstances which indicate that 


there has not been a fair or real trial’ 


or that against the absent heir there was 
a special case which was not and could 
not: be tried In’ the proceeding there ‘is 


no reason why the heirs who had applied - 


for being brought on record could be 
allowed to represent the entire estate 
including the: heirs not brought on re- 
cord. This is not to say that where. the 
heirs of an appellant are to be brought 

on record all of them should not be 
brodeht and any of them should be de- 
liberately left out. But if by oversight 
or on account of some doubt: as to who 
are the heirs, any heir of the deceased 
is left out that itself would be no reason 


for holding that the entire estate of the 


deceased-is not represented unless ` in- 
stances like fraud and collusion ‘exist. 
The Punjab High Court has’ also taken a 
similar view in a case.reported in AIR 
4968. Punj 68. - In that case. death of 





“of his legal representatives, 


It bas been held 
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the party: took placé during the pendency 
of the proceedings. Application by the 


legal. - representatives to implead them 


was filed but due to -carelessness on the 
part. of ‘the Court, legal representatives 
were allowed to participate and conduct 
proceedings with the knowledge of the 
O. P. up to the date: of decree without 


‘any express order that-they were im- 


pleaded as such on record. Decree was 
passed in favour of the deceased instead 
It was held 
that the legal representatives must he 
deemed to have represented deceased 
throughout in lawful--manner and there 
was- no ‘question of abatement of ori- 
final proceeding and’ decree was not a 
nullity or invalid on grounds that it was 


.in ‘favour. of a deceased person. 


8. "As aeady indicated above. here 
the Court did pass an order allowing the 
petition dated 12-4-1976 stating that the 
amendment be carried out. Due to care- 
lessness on the- part of the clerk of the 
Court the amendment could not be 
carried out with the result that the de- 
cree was passed. in favour of the deceased 
plaintiff No. 1; but the defendants who 


` preferred an appeal filed the same im- 


pleading the legal representatives of the 


. deceased. plaintiff No: 1 and that. they 


did not also -object to Mr. Lobo Counsel 
representing all. in -that case. _ For- these 
reasons I find that the preliminary de- 
cree cannot be said to, be a nullity. More- 
over, it has merged with the appellate 
decree. which correctly records all the 
legal” representatives | of the deceased 
plaintiff No. 1. 


9. -To sum up, “my ‘Andivigs are that 


the appeal ‘is incompetent and the-same 
also cannot be’ treated’as a revision be- 
cause the ‘appellarits have. a remedy to 
challenge the. final: decree that is to be 
ultimately passed by the trial Court. The 


preliminary decree is not a nullity be- 


cause it has--merged with the appellate 
decree which has been passed in favour 


Of the legal representatives. of the de- 


ceased plaintiff No. 1. So in the ultimate 
analysis, I. find- no merit in. the. conten- 
tions raised by Mr. Kakodkar and -ac- 
cordingly dismiss the Civil Misse atid 
APEL with costs. 


cae ae a 
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TITO MENEZES, J. C. 

Mucunda Narayan Mayenkar and 
others, Applicants v. Amrante Vaz and 
others, Respondents. 

Civil Misc. Appins. Nos. 20, 21 and 22 
of 1977, D/~ 15-10-1977. ` 

(A) Constitution of India, Art. 133 (1) 
— Substantial. question of law based on 
view taken by High Court decisions of 
the Supreme Court — Held, no substan- 
tial question of law is involved — Leave 
refused. l (Paras 4 and 5) 

Anno: AIR Comm., Constitution of 
India (2nd“Edn.), Art. 133 (1), Notes 15 
and 18. - 

(B) Constitution of India, Art. 133 © 
— Petitioner (STA) seeking leave to ap- 
peal to get adverse remarks expunged — 
Leave refused. (Para 6) 

Anno: AIR Comm., Const. of India (2nd 
Edn.), Art: 133, N. 15. 


Cases Referred: Chronological Paras 
AIR 1977 SC 1563 4 
AIR 1976 SC 1803 © $ 
AIR 1959 All 197 8 
AIR 1956 Mad 349 . & 


R. D. Khalap, for Applicants fn Civil 
Misc. Appins. Nos. 20 and 21 of 1977 and 
for Respondents Nos. 2 and 3 in Civil 
Misc, Appin. No. 22 of 1977; S.K, Kakod~ 
‘kar, for Respondent No.1 in: Civil Mise. 
Applns. Nos. 20, 21 and 22 of 1977; J. 
Dias Govt. Advocate, for Applicant in 
Civil Misc. Appln. No. 22 of 1977 and for 
Respondents Nos. 2 and 3 in Civil Mise. 
Applns. Nos. 20 and 21, 


ORDER: :— These are three applica- 
tions under Art. 133 (1).of the Constitu- 
tion for a certificate that the cases in 
Writ Petitions Nos.. 143 and 144 of 1976 
in this Court involve a substantial ques- 
tion of law of general importance and 
that in.the. opinion of this Court the said 
question needs to be decided by tha 
Supreme. Court. The applications are 
filed by the respondents in those two 
petitions. 


2. The two petitions were filed by 


Amarante Vaz and Manuel Joao Pereira, 
respectively. They prayed that the per 
mits granted to the applicants in Civil 
Miscellaneous Applications Nos. 20 and 
21 by the State Transport Authority, be 
quashed, Their. petitions were allowed 
and the permits were quashed by the 
judgments and orders of this Court dated 
July 25, 1977. By the said orders this 
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Court also remanded the case to the 
S.T.A. for deciding the question of grant- 
ing the permits afresh. The applicants 
now desire to file an appeal to the Su- 
preme Court against the said judgments 
and orders. They.also pray in the pre- 
sent applications that pending the dispo- 
sal of the appeal by the Supreme Court 
interim stay of the direction to the 
S.T.A. to decide afresh the question of 
issuance of permits be granted. 


' $ In the Civil Miscellaneous Appli- 
cations Nos. 20 and 21, the grounds on 
which the certificate is prayed for are 
mentioned in clauses (i), (ii) and (vi) of 
paragraph 3 of the applications. 


4, The first and second grounds are 
that :-— 


“(i) that the interpretation of S. 47 (1) 
la) as given by the learned Judicial Com- 
missioner in his judgment is against the 
meaning of plain words used in the said 
section; 

(ii) that while S. 47 (1) (a) In terms 
requires the Regional Transport Autho- 
rity to take into consideration “the in- 
terest of the public generally”, the learn- 
ed Judicial Commissioner In his judg- 
ment has restricted the meaning of the 
said phrase by holding that only the in- 
terest of the travelling public along the 
concerned route alone is to be consi- 
dered.” 


The question in these. two ground: is 
that the interpretation of the meaning of 
the phrase “interests of the public gener- 
ally” in Cl. (a) of S. 47 (1) of the Motor 


be confined to the travelling public be- 





all In Cumbum Roadways (P) Ltd. v. - 
Balaguru Bus Service Pvt Lid, AIR 
1977 SC 1563, their Lordships observed 
that the scheme of “the Act” is that he 
who can serve the travelling public best, 
has to be chosen as a permit holder and 
this case is a clear Indication that. S. 47 
envisages the travelling public. In vie 
of this decision of the Supreme Coi 
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the question must be considered as set~ 
tled. The only decision cited on behalf 
of the opposite view is the decision of 
a Single Judge of the Madras High Court 
in M, K. Padmanathan v. State of Mad~ 
ras, AIR 1956 Mad 349. The preponder- 
ant view is the one taken by this Court. 
In any event, In the opinion of this 
Court, there is no difficulty in choosing 
the view that ft has adopted. The ques- 
tion of law is therefore not substantial, 


5. The next question which fs said to 
be substantial is the one mentioned in 
ground {vi) which reads as under:— . 


“(vi) The-learned Judge by hfs Judg- 
ment has required the State Transport 
Authority, to follow principles of natural 
§fustice as laid down by him which are 
not called for under S. 57 of the Motor 
Vehicles Act.” 


This relates to the passage of this Court's 
judgment whereby the S.T.A. was direct~ 
ed to give a fair opportunity to the 
applicants to rebut the material appear- 
ing against each of them and then to 
proceed to make the selection according 
to law. If is contended that the S.T.A, 
fs nof bound to give an opportunity to 
the applicants to rebut the material ap- 
. pearing against each of them. The appli- 
cants herein had relied on Ram Prashad 
v. Regional Transport Authority, Agra 
Region, Agra, AIR 1959 All 197, wherein 
it was held that there is nothing in S. 47 
of “the Act” or in the rules governing 
the procedure to be followed by the Re- 
gional Transport Authority to make it 
Incumbent upon it to hand over to’ an 
applicant for permit the material with 
reference to matters (a) to (f). Now, 
Cls. (a) to (f) of S. 47 of “the Act” give 
the matters which must be taken Into 
consideration by the Regional Transport 
Authority fn granting permits. The pro- 
cedure: for granting permits is laid down 
by S. 57 of “the Act”. In Ram Preshad’s 
case the Allahabad High Court express- 
ed the view that it was not incumbent 
upon the R.T.A. to. hand over to the 
applicant for permit the material with 
reference to matters (a) to (f). This 
Court held the. view that, with reference 
to matters (a) to (f), there was an obli- 
gation to give a fair notice. of that part 
of the material which adversely affected 
the applicants. Strictly speaking, there 
was no divergence between the view of 
this Court and the view of the Allahabad 


High Court. Besides, this Court fs forti- . 


fied In its view by the view taken by 
the Supreme Court in. B, Prabhakara Rao 
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v. Desari Panakeala Rao, AIR 1976 SC 
1803. Their Lordships held that t 
S.T.A. may, after public exposure of in- 
formation collected at the hearing and 
reasonable. opportunity to meet it, if any- 
one is adversely affected, put it Into the 
crucible of the judgment, At Ieast after 
the decision of tha Supreme Court In 
AIR 1976 SC 1803 this question is no 
longer substantial within the contempla- 
tion of Art, 133 (4) (a). 


6. In Civi! Miscellaneous Application 
No, 22/77 the grounds raised are similar, 
but they were not pressed, The learned 
Government Advocate has stated on be~ 
half of the State Transport Authority 
who are the applicants in that Civil 
Miscellaneous’ Application, that leave. to 
appeal was applied for to have. the ad- 
verse remarks passed against the State 
Transport Authority and its Chairman, 
expunged by the Supreme Court. I am 
unable to grant leave merely to enable 
the S.T.A, to go to the Supreme Court 
to have those remarks expunged. The 
applicant is entitled to make an applica= 
tion for that purpose, to the Supreme 
Court directly without obtaining any 
leave from this Court, ` 


7. Regarding the application for in- 
ferim stay of the direction given to the 
S.T.A. to issue permits after the recon- 
sideration of the case, I note that the 
S.T.A. has already started the process of 
selection of the applicants for the pur- 
pose of Issuing new permits. By some 
other Civil Miscellaneous Application the 
respondents have come before me to res- 


.train the S.T.A, from considering the 


cases of 867 other applicants which the 
S.T.A. proposes to consider, The appli- 
cations of ‘these 67 applicants have been 
rejected by the S.T.A. and they did not 
go to the State Transport Appellate 
Authority in appeal, nor did they come 
before me with a writ petition. The 
stage carriage permits have already been 
cancelled by this Court ‘and the S.T.A. 
has issued temporary permits to the very 
respondents against whom the judgment 
sought to be appealed from, was passed. 
Besides, I have come to the finding that 
these applications for leave to appeal 
are liable to be dismissed. No interim 
relief can therefore be granted. 


$. The three applications are rejected 
in toto, , 
Applications dismissed, 


~ Poveneenaennnarnanvarsannontans , 
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TITO MENEZES, J. C. 

Crisna Fotti Fall Dessai, Applicant v. 
Pociana Dourado, Respondent. 

Civil Revn. Appln. No. 78 of 1976, D/- 
12-9-1977.. 

Civil P. C. (5 of 1908), O. 18, R. 3 — 
‘Barden of proof regarding certain. issue 
lying on defendant — Plaintiff would be 
entitled to adduce evidence by way of 
rebuttal even after defendant has produ- 
eed all his evidence. © (Para 5) 

Anno: AIR Comm. Civil P. C.-. (8th 
Edn.), O. 18, R. 3, N. 1. 


Cases Referred: Chronological Paras 
AIR 1971 Mys 17 : l 3 
AIR 1969 Andh Pra 82 -8 


P. Kuncolienkar, for Applicant; S. P. 
` Raiturkar, for Respondent. > ` 


ORDER :— The petitioner challenges 


the order dated 20-2-76 of the Civil 
Judge, Senior Division, Quepem, reserving 
the right to the. plaintiff to rebut or 
impeach the witness of the defendant, 
by adducing evidence.. It will be neces- 
sary to narrate a few facts which led to 
the passing of the impugned order. 


2 A suit for permanent injunction 
was filed by the ‘respondent/plaintiff 
against the petitioner/defendant. ` By 
order dated 25-2-72 only one issue was 
framed, which reads as under:— 

“Does the plaintiff prove that the de- 
fendant encroached upon the property 
‘Goticachifonde’ with the boundaries 
mentioned in para 1 of the plaint?”. 


The burden of proving it, as is clear, lay . 


on the plaintiff. On 20-2-76, after the 
fourth witness for the defence was exa- 
mined, an application was made by, the 
defendant stating that the defendant 
wished to examine one Anant Ganesh 
Foll Dessai, whose name was. referred to 
in para 10 of the written statement. This 
application was objected to by the plain- 
tiff and the plaintiff stated that in case 
the application was granted the plaintiff 
be given an opportunity of examining any 
person as witness to rebut the evidence 
brought by the defence at that stage. 
The learned trial Judge thereupon pass- 
ed his order dated 20-2-76.whereby he 
allowed the defendant to examine the 
witness Anant Dessai and also further 
ordered as under:— 


“In case the plaintiff teels it necessary, 
he shall be entitled to rebut or impeach 
the witness by adducing evidence.” 
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The defendant has accordingly examined 
the said witness Anant in the trial Court, 
Thereupon the plaintiff made an applica- 
tion stating that he desires to examine 
three witnesses in rebuttal and that sum- 
monses be accordingly issued. That 
application was. eee by order dated 
11-3-76. 


3. It was contended by Shri Kuncoli- 
enkar, learned advocate for the petitioner, 
that the order of the trial Court allowing 
the plaintiff now to examine any witness 
after his case was closed and even the 
defence was closed, will be allowing the 
plaintiff to re-open the case. It was 
argued that in the written statement filed 
by the defendant as far back as on 
17-9-71, the case of the defendant was 
made very clear and in the said written 
statement the name of the witness Anant 
was also mentioned. The defence there- 
fore was in advance made known to the 
plaintiff and it was his duty to adduce 
evidence before he closed his case. It 
was next pointed out that O. 18 R. 3 of 
the C. P. C. will not be applicable in 
this case as the only issue to be proved 
was to be proved by the plaintiff and 
therefore the question of adducing evid- 
ence in rebuttal as provided under O. 18 
R. 3. C. P. C. does. not arise in this case, 
He therefore submitted that the impugn- 
ed order was without jurisdiction and 
prayed that it be set aside. In support 
of his case Shri Kuncolienkar also cited 
some decisions, namely, one in M[lapu 
Nookalamma v. Illapu Simchachalam. re- 
ported in AIR 1969 Andh Pra 82 and the 
other one in S. Chandra Keerti v. Abdul 
Gaffar, reported in AIR 1971 Mys 17. 


4. Shri Raiturkar, learned advocate for 
the respondent, however canvassed be- 
fore me that the defendant had not men< 
tioned.the name of the witness Anant in 
the list of witnesses filed by him; that 
the defendant suddenly introduced this 
witness by his application dated 20~-2-76; 
that this application was objected to by 
him and the trial Court has allowed the 
defendant to examine that witness on'the 
clear understanding that the plaintiff was 
also at liberty to adduce evidence in re- 
buttal of. that witness.. He therefora 
points out that when the defendant pro~ 
ceeded to examine his witness Anant, he 
had tacitly agreéd to the second portion 
of the. order, namely, the portion allow- 
ing the plaintiff also to adduce evidence 
in rebuttal, if the plaintiff so desired, 
Shri Raiturkar submits that the trial 
Court has exercised its discretion in a 
judicious manner when it. has allowed tha 
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plaintiff to adduce evidence by way of 
rebuttal in view of the fact that the de- 
fendant was allowed at a late stage to 
produce evidence of Anant. The Courts 
have been following the system of order- 
ing the parties to file their list of wit- 
nesses after the issues are framed, so 
that both the parties can know the cases 
of each other. In the case in hand also, 
the trial Court had fixed 14-1-72 for filing 
the list of witnesses as it is evident from 
the roznama of. 5-11-71 and such lists 
were filed accordingly, thereafter, by the 
defendant on 14-1-72 and by the plaintiff 
on 14-2-72. It is an admitted fact that 
the name of witness Anant was not men~« 
tioned in the list of witnesses filed by 
the defendant and that it was only after 
the other witnesses were examined by 


the defendant that he prayed for per~ 
mission to examine witness Anant on > 


10-2-76. 


3. It fs correct that the lone issue 
framed by the trial Court casts the bur~ 
den upon the plaintiff to prove the issue. 
However, it must be seen that the wit~ 
ness Anant whom the defence tried- to 
introduce at the late stage almost at the 
closing of its case was to be examined 
to prove its fact that the plaintiff had 
been approaching the defendant through 
some persons to Induce him to sell the 
suit property to the plaintiff.- This was 
one of the stands taken by the defendant 
in his written statement and naturally 
the burden of proving that lay on the 
defendant. However, no issue was fram~ 
ed by the Court on that point. If, there- 
fore, the defendant felt the need of adduc- 
ing evidence on this point, he had to 
pray to the Court to frame an issue on 
that point. There is nothing on record 
to show that such a prayer was made. 
Secondly there is- total omissfon also of 
the name of this witness in the list of 
witnesses filed. 
clearly inferred that the defendant was 
not pressing that point before the trial 
Court. O. 18 R. 3 provides that when 
the- onus of proving a particular issue 
lies on the other party, the party who 
begins to lead evidence can reserve its 
right of producing evidence in rebuttal 
after the other party adduces tts evid~ 
ence to discharge the onus lying on it to 
prove the issue. Therefore in the pre~ 
sent case, although O. 18 R. 3 may not 
be directly- applicable, the principle 
underlying that Rule has to be made 
applicable. As pointed out above, if an 
issue .had been framed as to whether — 
Is it proved that the: plaintiff tried to 
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approach the defendant - through some 
persons, to induce him to sell the pro- 
perty to the plaintiff; — the burden of 


“proving such an issue would lie obvious- 


ly on’ the defendant and in -that case 
therefore, by virtue of O. 18 R. 3, the 
plaintiff would be entitled to reserve his 
right by way of rebuttal to the evidence 
produced by the other party and could 
produce that evidence on that issue after 


the defendant had produced all his evid- 


ence. 


6. At any rate, it must be seen that 
this is not a case where a Judge has 
acted without jurisdiction or has acted 
with material irregularity or illegality. 
In granting the summons for the witness 
applied for by the respondent the learn- 
ed Judge has exercised his discretion and 
which I find has been exercised in a 
judicious manner, especially in view of 
the fact that the petitioner himself was 
allowed :to examine his witness whose 
name did not figure in ine list of wit- 
nesses, 


7. It must also be seen that when 
the application of the defendant permit- 
ting him to examine the witness Anant 
was granted, the trial Court had reserved 
the right of the plaintiff to lead evid- 
ence in rebuttal of that witness. An 
inference follows that when the defen- 
dant examined witness Anant, he had 
impliedly submitted to the second part 
of.the order of the Court as the first 
part of the order was subject to the se- 
cond part. I therefore feel that the 
petitioner does not also have a case in 
equity. Under such circumstances, this 
revision petition is devoid of merit and 
is accordingly dismissed. 

Petition dismissed 
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TITO MENEZES, J. C. 
Domlu Guno Gaudo and others, Appel- 
lants v. Smt. Yeshadabai Ganesh Naik 
and another, Respondents. 


Misc, Civil Appeal No. 10 of 1977, D/- 
28-6-1977. 


Civil P. C. (5 of 1908), S. 104 (2) — 
Appelllate Court passing an interim in- 
junction order in appeal against refusal 
of such injunction by trial Court — Order 
eae by sub~sec. (2) and not appeal- 
able, ` 
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The incidental orders. passed by an 
appellate Court in interlocutory applica- 
tions moved in appeal before- it are 
“orders passed in appeal” within sub- 
sec. (2) of S. 104. Appeal against such 
orders is incompetent. AIR 1964 Ker 23, 


Applied, (Para 5) 
Cases Referred: Chronological Paras 
AIR 1964 Ker 23 . 5 


B. F. D’Souza, for Appellants; A. P, 
Cardozo, for Respondents, -` 

JUDGMENT :— This appeal Is directed 
against the order of the District Court 
at Panaji, dated April 15, 1977, whereby 
the Court passed an interim injunction 
in favour of the respondents/original 
plaintiffs pending the hearing of an ap- 
peal filed to that Court against an order 
of temporary injunction passed by the 
trial Court. 

2. A suit was filed by the respondents/ 
original plaintiffs to obtain a permanent 
injunction against the appellants res- 
training them from interfering with the 
suit land. They applied for a temporary 
injunction, The application was rejected 
by the trial Court. The plaintiffs went 
in appeal to the District Court. Pending 
. the appeal they applied to that Court 
for a temporary injunction. That in- 
junction was granted by the order which 
is now impugned in this appeal, 


3. At the hearing of this appeal Shrt 
Peres Cardozo, learned advocate for the 
respondents, raised a preliminary objec- 
tion that no appeal lies against an order 
passed by the District Court in appeal 
under S. 104 C, P, CG. which reads as 
follows :— 


"S. 104: (1) An appeal shall lie from 
the following orders, and save as other- 
wise expressly provided in the body of 
this Code or by any law for the time 
being in force, from no other orders :— 

(a) to (f) omitted by Arbitration Act, 
1940; 

(£2) an order under §, 3543 

(ffa) an order under S. 91 or 8. 92 
refusing leave to institute a suit of the 
nature referred to in S. 91 or S, 92, as 


. the case may be; 


(g) an order under 5. 95; 

(h) an order under any of the provi- 
sions of. this Code imposing a fine or 
directing the arrest or detention in the 
civil prison of any person except where 
such arrest or detention fs in execution 
of a decree; 

(i) any order made under ‘ules from 
which an EPER is expressly allowed by 
rulesi 
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‘is expressly provided by the Code. 


A. LE, 


Provided that no appeal shall lie 
against any order specified in cl. (ff) 
Save on the ground that no order, or an 
order for the payment of a less amount, 
ought to have been made, 


(2) No appeal shall lie from any order 
passed in appeal under this section.” 
There is no dispute that the order of the 
trial Court was passed under the Rules 
in the Civil P. C. and that the appeal 
filed to the District Court against that 
order was an appeal which was express- 
ly allowed by Rules. Therefore, the 
order of the lower Appellate Court grant-~- 
fing interim relief Is an order passed in - 
appeal envisaged by sub-sec. (2) of S. 104 - 
which provides that no appeal shall lia 
from any such order, 


4. The words “any order passed fn 
appeal” apply not only to the final orders 
passed in appeal but also to any order 
passed during the pendency of the ap- 
peal. There is no warranty to interpret 
the words “any order passed in appeal” 
as meaning only “the final order” pass- 
ed ‘in appeal. Sub-sec. (1) of S. 104 enu- 
merates the. orders against which appeals 
lie, and bars appeals against any other 
orders unless such appeals are expressly 
provided in the body of the Civil P. C. 
A second appeal against the final order 
No 
second appeal would lie against the im- 

pugned order nor was in fact a second 
appeal filed. 


5. Shri Cardozo relies on Chellappan 
v. K. P. Varughese, AIR 1964 Ker 23, 
There it was opined that the power given 
to an appellate Court under S. 104 
C. P. C. is only part of its appellate 
jurisdiction, It cannot be characterised 
as an original jurisdiction in an appellate 
Court. It confers power -on the appel- 
late Judge not only to dispose of the 
appeal on its merits, but also to pass any 
interlocutory or incidental orders deemed 
necessary in the circumstances of tha 
case to maintain the status quo, or to 
preserve the subject-matter of the appeal 
till the disposal of the appeal as an origi- 
nal Court is empowered to do in the 
case of suits before it. The incidental 
orders passed by an appellate Court in 
interlocutory applications moved in an!’ 
appeal before it are ‘orders passed in 
appeal’ within the scope of S. 104 (2) 
C. P. C. and cannot therefore, be appeal- 
ed against. In the Kerala case, an ap- 
plication for temporary injunction was 
moved in the suit before the subordinate 
sucas and against- e disposal of that 
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application an appeal was preferred to. 
the District Judge. It was as an inci- 
dental relief in that appeal that the. ap- 


pellants moved a second application for. ` 


temporary injunction which was dismiss- 
ed. Against this dismissal an appeal was 
preferred before the High Court of 
Kerala. - It was held :— 


“that appeal to the High Court against 
an interlocutory order passed by a Dis- 
trict Judge in an appeal under S. 104 
read with O. 43 C. P. C., was incompetent 
and therefore liable to be dismissed in 
limine.” 


This appeal being an appeal against an 
order passed in appeal is hit by S. 104 (2) 
of the Civil P. C. and is therefore 
dismissed with costs. 

Appeal dismissed, 
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Deuji Balaji Langotee, Applicant v, 
S. B. D’Silva and another, Respondents. 


Civil Revn. Appln, No. 144 of 1976, 
D/- 27-6-1977, 


Civil P. C. (1908), O. 39, R. 2 (3) — 
Disobedience of order or injunction — 
Jurisdiction to hear application for dis- 
obedience of temporary injunction, 


It is proper that the court granting 
such injunction should hear it. In revi- 
sion as evidence in support of application 
was not properly admitted, case remand- 
ed to trial court for fresh decision accord- 
ing to law. AIR 1970 SC 652 and AIR 
1968 Punj 406, Rel. on: AIR 1958 All 
639; ATR 1964 Bom 38 and AIR 1962 Pat 
101 (FB), Considered. (Para 4) 


Cases Referred: Chronological Paras 


AIR 1978 Goa 12 

AIR 1970 SC 652:1970 Lab IC 566 
AIR 1968 Punj 406: 1968 Lab IC 1173 
AIR 1964 Bom 38 . 
AIR 1962 Pat 101° (FB) 

ATR 1958 All 639 


D. A. Prabhu, for Applicant: 8. B, 
D’Silva în person. 


ORDER :— This revision application is 
directed against the order of the Addi- 
tional District Judge, Panaji, dated Dec. 
9, 1976, whereby he dismissed an appeal 
filed by the applicant/defendant against 
an order committing him to jail for dis- 
obedience of an injunction order. . 


Ha Pa a a ee pe 


Sip es Sere a ed chard ee 
KU/LU/E361/77/AGT of the order he proposed to pass. In 
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2. Shortly stated the case of the 
plaintiffs/respondents is as follows :— 


The plaintiffs are the owners of the 
suit land. In or about October, 1973, the 
defendant without the consent or permis- 
sion of the plaintiffs occupied an area 
of the suit land and constructed a katcha 
structure in extension thereof (sic) and 
stabled a herd of some 25 buffaloes. 
Various other acts of encroachment were 
alleged in the plaint. The plaintiffs filed 
a suit for obtaining a perpetual injunc- 
tion against the defendant restraining the 
defendant from continuing the encroach- 
ment, trespass, entry and other inter- 
ference with the rights and enjoyment 
of the property of the. plaintiffs, for a 
mandatory injunction directing the de- 
fendant to remove the barbed. wire or 
other fencing and the hay and hay stacks 
therein, to remove the palm leaves stable 
annexed fo the south end of the house, 
and so on. A temporary injunction in 
terms of these prayers was also prayed 
for. The temporary injunction was 
partly granted and the defendant was 
restrained from spreading or constructing 
any further the cow-shed and occupying 
the area between the house and the road 
for tethering cattle. The defendant was 
also directed to remove the barbed wire 
within 10 days and the pegs which have 
been fixed in the space between the 
house and the road. This order of in- 
junction was passed on 10-5-74. On the 
Ist June, 1974 the plaintiffs filed an ap- 
plication against the defendant for 
having disobeyed the temporary injunc- 
tion order. This application was dismiss- 
ed by the order of the Civil Judge, Junior 
Division, Mapuca, to whom the file was 
allotted by the Senior Civil Judge, 
Mapuca. The plaintiffs appealed to the 
District Court, Panaji, 


3. It was argued by the plaintiffs be- 
fore the learned Additional District 
Judge that “it would have been proper” 
if the contempt application was dealt with 
by the Civil Judge, Senior Division, who 
had granted the temporary injunction in . 
view of O. 39, R. 3 C. P. C., which gives 
powers to the Court granting injunctions 
to punish the disobedience or contempt, 
"though there is nothing precluding the 
learned Civil Judge, Junior Division, 
Mapuca, to whom the file was allotted 
in distribution of work from taking action 
against the guilty defendant-respondent.” 
The learned Additional District Judge 
did not go into details of facts in view 
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his opinion “since the learned Civil 


Judge Senior Division had ‘granted the 


temporary injunction, he would: have 
been in a better. position to say whether 
there had been disobedience to the same. 


As he is still at Mapuca, it is convenient - 


that the contempt application be dealt 
with by him personally.” On this 
opinion formed by the learned Additional 
District Judge he remanded the matter 
to the “Civil Judge, Senior Division, 
Mapuca (Dr. Varela) so that the matter 
of alleged contempt be dealt with by him 
as stated above.” At the time when the 
contempt proceedings were heard, Dr. 
Varela the Judge who passed the injunc- 
tion order dated 10th May, 1974, had 
already been transferred to Bicholim 
and the matter had in any case to be 
heard by a different Judge, as it was 
~. în fact heard. Therefore the remand 
order had lost its value and purpose. 
However, as that order was acted upon 
I shall proceed to consider the action 
taken by the trial Court under it, 


4. In support of the application for 
contempt the plaintiffs filed the affidavit 
' of Vishnum Kalangutkar, a photographer, 
who made an affidavit and produced the 
negatives of three photographs taken by 
him of the locale at the request of the 
plaintiffs. However the negatives of the 
photographs are not on record, What is 
on record are the positives of the photo- 
graphs. The affidavit was not duly veri- 
fied and it was therefore not acceptable 
in evidence, following the decision given 
by me in Civil Revn. Appln. No. 149 of 
1976 on 22-86-1977 : (Reported in AIR 
1978 Goa 12). The decisions in A. K. K. 
Nambiar v. Union of India, AIR 1970 SC 
652 and Bhupinder Singh v. State of 
Haryana, AIR 1968 Punj 406 are also to 
the point. The three other decisions 
relied upon by Shri Prabhu, namely, 
Joshi Girjadharji v. Rao Sanwal Das 
Shahpuri, AIR 1958 All 639, M/s Sham- 
sunder Rajkumar v, M/s Bharat Oil 
Mills, AIR 1964 Bom 38 and Dipendra 
Nath Sarkar v. State of Bihar, AIR 1962 
' Pat 101 (FB) also have some bearing on the 
question, before me. The affidavit could 
not therefore be relied upon. The order 
of the Civil Judge, Senior Division based 
on such affidavit has to be set aside, 


5. However, as the matter is of the 
interest of the Court in as much as dis- 
obedience to the orders of the Court ff 
any must be dealt with sternly it is the 
duty of the trial Court to suo motu, 
direct the plaintiffs to produce the List 


J. A::Rane v. Registrar, Co-op. Societies 


‘ceedings of 


ALR. 


of witnesses who may be acquainted with 
the facts of the case and record their 
evidence viva voce. The witnesses 


. should be allowed to be cross-examined 


by the other side. This procedure is 
necessary in view of the fact that pro- 
disobedience are quasi- 
criminal and the committal of the con- 
temner for contempt of Court must be 
based on positive and cogent evidence, 

6. In the circumstances I allow this 
revision application and set aside the 
order of the Additional District Judge, 
Panaji, dated Dec. 9, 1976 and the order 
of the Civil Judge, Senior Division, 
Mapuca, dated 15-10-76 and remand the 
case to the trial Court for proceeding 
according to law as per the observations 
made by me in this case. 


Revision allowed, 
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Jaisingrao Abasaheb Rane, Petitioner v, 
Registrar of Co-operative Societies Goa, 
Daman and Diu, Panaji and others, Respon- 
dents. 

Special Civil Appln. (Writ Petn.) No. 61 of 
1977, D/- 26-4-1978. 


Maharashtra Co-operative Socletles Act (24 
of 1961), Ss. 91, 87 read with S. 83 and R. 55 
— As applied to Goa, Daman and Din — 
Election of petitioner to the Board of Direc- 
tors of Goa State Co-operative Bank — Regis- 
trar of Co-operative Societies has no júris- 
diction to declare it Hull and void — Diree- 
tion to co-opt member — Validity. . 


Section 87 (1) of the Act gives to the Regis- 
trar power to act upon an inquiry under Sec- 
tion 83 into the affairs of the Society. The 
inquiry has to be directed against the Society 
and not against an individual member as was 
done in the present case. The provisions of 
sub-section (3) (a) and sub-sec. (4) of S. 83 
also give an indication that the words “consti- 
tution of a Society” occurring in S. 83 (1) 
bears no relation whatsoever to the election 
of the Society but to the setting. up of the 
Society. The said words relate to the matters 
generally covered by Chap. IH of the Act and, 
such other matters which relate to the consti- 
tution of the Society and not to the election 
of the managing committee or the Board of 
Directors. There is nothing in “the Act” that 
permits the Court to enlarge the scope of the 
words “constitution of a Society” so as to in- 
clude the elections of the members of the 
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managing committee. 1974 Co-op. LR 251 
(Punj), Dist. (Paras 7, 8) 


“The Act” provides for the establishment of 


a Committee by means of an election. As a. 


general principle if an authority does not have 
power to appoint a certain officer, the autho-. 
rity also does not have power to remove the 
officer. Such power to remove must be ex- 
pressly given by the law establishing the office 
to which the officer was appointed. The Act 
as applicable to Goa does not contain express 
provision like Section 78 inserted in Maha- 
rashtra Act by subsequent amendment. Under 
S. 91, the Registrar does not get jurisdiction 
to decide an election dispute as to Office bearen 
unless any of the parties mentioned therein 
make a reference. Hence, the order of the 
Registrar declaring the election of the peti- 
tioner as null and void was without jurisdic- 
tion and should be quashed. (Paras 8, 10) 

Under R. 55 (2) a member who is validly 
on the Committee ceases automatically to be 
a sitting member if he incurs a di ifica- 
tion mentioned in Sub-rule (1) of R. 55. 
Rule 55 (1) (a) speaks of eligibility and lays 
down that a defaulter is not eligible to be 
elected, whereas sub-rule (2) of R. 55 provides 
that a member who is already elected shall 
cease to be a member if after he is elected 
he commits a default. The direction given 
by the Registrar to the Bank to co-opt 
a member of the Board of Directors in the 
interim vacancy caused on account of the 
petitioner ceasing to be a member could not 
be construed as a direction to remedy the 
defect within the meaning of S. 87. There- 
fore, the second part of the Registrar’s 
Order containing this direction was bad and 


without jurisdiction. (Para 13) 
Cases Referred: Chronological Paras 
1974 Co-op LR 251 (Punj) 8 


S. K. Kakodkar, for Petitioner; Joaquim 
Dias, Govt. Advocate (for Nos. 1 and 3) and 
S. V. Joshi (for No. 2), for Respondents. 

ORDER :— The petition is directed against 
the order of the Registrar of Co-operative 
Societies, the respondent No. 1 herein passed 
on September 6, 1977. and against some other 
notices. 


2. Briefly stated the case of the petitioner 
Jaisingrao Abasaheb Rane is as follows :— 

The impugned action on the part of the res- 
pondent No. 1 is politically motivated, Prior 
to the year 1965 the petitioner was a member 
of the Congress party in the Union Territory 
of Goa, Daman and Diu. In the year 1965 
he left the Congress party and joined the rul- 
ing Maharashtrawadi Gomantak Party. Hav- 
ing thus joined the ruling party he was elected 
to the Assembly of the Union Territory of 
Goa, Daman and Diu on a Maharashtrawadi 
Gomantak Party ticket during the year 1967 


- the „former 


Bhattacharya who 
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as well as in the next elections in the year 
1972: - Thereafter, however, upon the death of 
| Chief Minister, Bhausaheb 
Bandodkar ‘the petitioner was not happy with 
the leadership of the Maharashtrawadi Goman- 
tak Party of which the present Chief Minister 
of Goa, Daman and Diu is the President. 
The petitioner: therefore left the said party 
and on May 5, 1977 joined the newly formed 
Janata Party. The petitioner also contested 
the elections to the Assembly of the Union 
Territory: of Goa, Daman and Diu in June, 
1977 from the very constituency from which 
the present Chief Minister of Goa, Daman 
and Diu was contesting the elections. The 
petitioner however lost the said elections. 


The present Chief Minister has as a result 
become very much annoyed on account of the 
fact that firstly the petitioner left the Maha- 
tashtrawadi Gomantak Party. Secondly be 
cause he joined the Janta Party and thirdly 
as he contested the elections to the Assembly 
from Bicholim the very constituency from 
which the Chief Minister herself was also con- 
testing the elections. In the elections so held 
there were three candidates contesting the 
elections from Bicholim constituency. Smt. 
Shashikala Kakodkar who later took over as 
Chief Minister secured some 6000 votes or 
thereabouts. The petitioner secured 1400 
votes or thereabouts and the third candidate, 
Shri Vinayak Naik a Congress candidate secur- 
ed 3500 votes or thereabouts. The petitioner 
was responsible for division of votes and mak- ` 
ing the position of the present Chief Minister 
somewhat shaky in the said elections. This 
purportedly disturbed the Chief Minister and 
therefore she continues to bear a grudge 
against the petitioner. The petitioner further 
says that the Chief Minister during the elec- 
tion campaign publicly levelled charges against 
the petitioner though there is neither any 
merit nor substance in the said charges. These 
charges were levelled towards the end of May, 
1977 or thereabouts. The petitioner replied 
publicly by saying that he was willing to face 
an inquiry into the said charges, which he 
also categorically denied. In view of the said 
grudge the Chief Minister is purportedly 
pursuing a policy of vendetta against the peti- 
tioner particularly in the co-operative field. 
The Chief Minister is also holding the port- 
folio of co-operation in the present Ministry 
and is therefore able to influence the work of 
the Department concerned and use its autho- 
rity to weaken the influence of the petitioner 
on the public. To serve this end, the said 
Minister has purportedly influenced Shri G. K. 
was holding temporary 
charge of the Registrar of Co-operative Socie- 
ties to initiate some action to remove the peti- 
tioner from the various co-operative institu- 
tions within the Union Territory of Goa, 


+. 
Par 
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Daman and’ Diu beginning with ‘the Gea, 
State Co-operative Bank Ltd. ~.-. bent 
Shri G. K. Bhattacharya acting as the res-° 
pondent No. 1 being subordinate-to the Minis- - 
ter of Co-operative has accordingly obliged: 
the said Minister by taking various steps which 


he has taken as disclosed hereinafter.- The.. 


petitioner says that the said respondent No. 1 
has taken the steps as disclosed hereinafter for 
reasons extraneous to those contained in the 
said Act or the Rules made thereunder. In 
other words the various steps and/or actions 
taken by the said respondent No. 1 are mala 
fide, politically motivated and are intended to 
achieve the removal of the petitioner from the 
Board of Directors of respondent No. 2 for 
reasons other than those contained etther under 
the said Act or the Rules framed thereunder. 
The action proposed by the said respondent 
No. 1 is mala fide, ultra vires and cannot be 
‘sustained in law. 


~ Suddenly on the 30th June, 1977 without 

‘any provocation or complaint from anyone 
whomsoever the first respondent ordered an 
inquiry in respect of the Goa State Co-opera- 
_ tivė Bank under S: 83 (1) of the Maharashtra 
-Co-operative Societies Act, 1960 as applied to 
the Union Territory of Goa, Daman and Diu 
(hereinafter referred to as “the Act”) to- oblige 
the said Minister. The first respondent direct- 
ed the Senior Inspector Shri D’Mello, who 
was appointed to carry out the inquiry, to 
- conclude it within five days. The first res- 
pondent had no jurisdiction to conduct any 
- inquiry into the validity of the election under 
' S. 83 of “the Act” or to pass the impugned 
order. The action was motivated by malice 
and revenge. — 

The petitioner along with the husband of the 
Chief Minister-cum-Minister for Co-operation, 
Shri Gurudutt Kakodkar stood surety to one 
Samant for a loan of Rs, 7,000/- payable to 
.Sanjivani Bagayatdar Sahakari Sanstha Ltd. 
Panaji, by the 30th April, 1972. Later on at 
the request of the petitioner he was discharg- 
ed as a surety on 27th December, 1976. Even- 
tually the loan was repaid on the 22nd June, 


- : 1977 about eight days prior to the starting of 


` the inquiry. The petitioner contested the elec- 
tions to the Board of Directors of Co-opera- 
tive Bank by filing nomination on 23rd August, 
` 1976. He was elected wun-opposed on 6th 
February, 1977. On 18th March, 1977 the 
petitioner was elected as Chairman of the 
Board of Directors of the Co-operative Bank. 
When the petitioner was elected he was neither 
@ surety nor was any debt due to the Sanji- 
vani Society by Samant. The Assistant Re- 
gistrar of Co-operative Societies was present 
on 6th February, 1977 .when the result was 
- declared and the petitioner was returned. The 
‘respondent No. 1 himself was present on 18th 


March, 1977 when the petitioner was appointed 


as Chairman. On none of these occasions 
there was any objection on the part of the 
first respondent or his representatives.. The 


“defaulter was also present and did Not object. 
.,On 18th July, 1977 a show cause notice was 


issued to the petitioner why his election should 
not. be set aside on the ground that the peti- 
tioner was defaulter when he was elected. An 
inquiry was conducted by Shri D’Mello, a 
nominee of the fitst respondent under S. 83 of 
“the Act” without giving any notice to the 
petitioner and in the absence of the petitioner, 
Upon the report submitted by Shri D’Mello, . 
the first respondent issued a notice to the peti- 
tioner. He heard the petitioner and passed ` 
the impugned order, a i 


3 The case of the respondents is as 
follows :— 


The petitioner had admitted that he was a 
surety for Samant and that Samant was a de- 
faulter from 30th April, 1972 to 20th Decem- 
ber, 1976. Therefore the petitioner was also 
a defaulter and was not eligible to be elected 
under “the Act” and the Rules made there- 
under. The question of a notice being given 
to the petitioner during the inquiry conducted 
by D’Mello does not arise or in any event is- 
irrelevant as. the petitioner has admitted the 
material facts. The respondents deny mala 
fide and deny all acts related thereto. They 
deny that there was any act of vindictiveness 
or revenge on the part of the Chief Minister 


-ör that the order was passed for the sole pur- 


pose of victimising the petitioner, 


4. The impugned order reads as under :—~ 


“In exercise of the powers vested in me 
under S. 87 r/w S. 73 (sic 837) of the Maha- 
rashtra Co-operative Societies Act, 1960 as 
applied to the Union Territory of Goa, Daman 
and Diu, read with R. 55 of the Co-operative 
Societies Rules, 1962, I, Pukh Raj Bumb, 
Registrar of Co-op. Societies, Goa, Daman 
and Diu, Panaji, hereby declare the election 
of Shri J. A. Rane to the Board of Directors 
of the Goa State Co-operative Bank Ltd., 
Panaji, for the term 1976-79 as ab initio null 


-and void viz, on 23-8-1976 being disqualified 


as a surety in terms of R. 55 (1) (a) of the 
Co-operative Rules, 1962. 


I further direct the Goa State Co-operative 
Bank Ltd., Panaji and its Board of Directors 
to take necessary action for co-option as re 
quired under Bye-law No. 39 (4) of the Bye- 
laws of the Bank within a period of fifteen 
days from the date of recetpt of this order. 


The Manager of the Goa State Co-operative 
Bank Ltd., Panaji, is directed further to re- 
port the compliance of this order within the 
stipulated time. _ Meet ee 
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Given under my hand and seal of this of- 
fice on the 6th day of September, 1977. 


Sdj- 
(PUKH RAJ BUMB):” 
Registrar of Co-op. Soctetion 
-, Goa, Daman and Diu.” 


3, Tt is admitted by the respondents that 
the first respondent had no jurisdiction to de- 
clare the election of the petitioner null and 
void, That is indeed so. On this ground I 
quash the first part of the order. 


6. Regarding the second part of the order 
it is admitted that a direction for co-option 
‘could not be made to the: Bank. But it was 
strenuously argued by Shri J. Dias, learned 
advocate for the first and third respondents 
that the direction to the Society — in this case 
the Co-operative Bank — to take necessary 
action to co-opt a member of the Board of 
Directors in the interim vacancy that has oc- 
curred on account of the petitioner ceasing to 
be a Director was a direction to remedy the 
defect arising from one of the posts falling 
vacant. J am afraid such an interpretation 
cannot be put in view of the various arguments 
gaised by the parties in this petition. 


7. Section 87 (1) of the Act gives to the 
Registrar power to act upon an inquiry under 
S. 83 of “the Act”. It is contended on behalf 
of the petitioner that the inquiry in the pre- 
sent case is null and void because it was car- 
ried out without jurisdiction. It is stated that 
S. 83 gives power to the Registrar or to his 
nominee to carry on an inquiry against a 
Society and not against one of its members as 
it was done in the present case. It is stated 
that the inquiry was carried on regarding the 
validity of the election which is not a matter 
pertaining to the constitution of the Society 
within the meaning of S. 83 (1) of the Act. 
It is further stated that the inquiry was carri- 
ed on without any notice to the petitioner and 
in breach of the principles of natural justice. 


8. Section 83 (3) (a) lays down that all 
officers, menibers and past members of the 
Society in respect of which an inquiry is held, 
and any other person who, in the opinion of 
the officer holding the inquiry is in possession 
of information, books and papers relating to 
the Society, shall furnish such information as 
. ig in their possession, and produce all books 
. and papers. relating to the Society which are 
in- their custody or power;.and otherwise give 
to the officer holding an inquiry all assistance 
in connection with the inquiry which they can 
reasonably give. Sub-section (4) of the said 


section provides that the result ef any inquiry 


under this. section shall be communicated to 
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the Society : whose affairs have been investigat- 
ed." This gives 4 clear indication that the in- 


~ -< quiry under. S. 83 is an inquiry into the 


- affairs of the Society. The inquiry has to be 
‘directed against the Soclety and not agai 
an individual member as was done in the pre- 


‘sent case. 


The provisions of sub-section (3) (a) an 
sub-section (4) mentioned above also give an 
indication that- the words “constitution of 
Society” occurring in sub-section (1) bears no 
Telation whatsoever to the election of the 


‘Society but to the setting up of the Society 


as is rightly argued by Shri Kakodkar, learn- 
ed counsel for the petitioner. The said words 
relate to the matters generally covered by 
Chap. III of the Act and such other matters} ` 
which relate to the constitution of the Society 
and not to the election of the managing com- 
mittee or the Board of Directors. There is 
nothing in “the Act” that permits me to en- 


large the scope of the words “constitution of 


a society” so as to include the elections of the 
members of the managing committee. In this 
regard reliance was placed by Shri Dias on 
Sotal Patti Co-operative Agricultural Service 
Society Ltd., Sotal v. Assistant Registrar Co- | 
op. Societies, 1974 Co-op LR 251 (Punj). That 
was a decision by a single Judge of the Pun- 
jab High Court passed in relation to an im 
quiry under Section 50 of the Punjab Co- 
Societies Act, 1961 which corres- 
ponds to S. 83 of “the Act”. The question 
raised there on behalf of the petitioner was, 
whether the complaint made by the respond- 
ent No. 5 raised an election dispute which 
could have been settled under S. 55 and S. 56 
of the Punjab Co-operative Societies Act, 1961, 
corresponding to S. 91 of “the Act”, by hav- 


‘ing recourse to an arbitration proceedings. 


The point for determination was set out by 
the learned Judge in the following words: 


“The whole controversy centres around the 
issue whether the complaint made by respond- 
ent No. 5 raises an election dispute or con- 
cerns the constitution of the Managing Com- 
mittee for, if it can be said that the Manag- 
ing Committee was not properly 
in accordance with the provisions of the Act 
and the Rule then authorised Registrar would 
be empowered under S. 26 (ID) of the Pun- 
jab Co-operative Societies Act, 1961, to re-: 


. move such a Committee and to appoint an. 


Administrator for a period of six months to 
pave the way for fresh elections in accordance 
with law.” 
Thereafter the learned Judge makes the follow- 
ing observations :— 

“The word ‘constitute’ is defined in the 
Shorter Oxford English Dictionary as “to set 
up, ordain, appoint, to give legal form to, 


make up, compose and to make (a. thing) what : 
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it is”. The Managing Committee of a co- 
operative society is normally constituted by 
the process of election and I am inclined to 
take the view that if a glaring disregard of the 
provisions of the statute or the rules framed 
thereunder in the process of election is brought 
to the notice of the Registrar, it would be 
open to him to take such action under Sec- 
tion 26 (ID) of the Act whether the relevant 
information is collected by him suo motu or 
it is conveyed to him by some external autho- 
sity or person.” 

Then the Learned Judge states: “under R. 4 
of the Rules contained in Part I of Ap- 
pendix C, the Manager of a Society is called 
upon to draw a detailed programme of the 
election and to send the same to the Registrar 
for approval; this was not done and therefore 
the election could not be sustained in the eye 
of law.” To my mind, the issues involved in 
the present case were not similar to. those 
arising in the Punjab case and were not dis- 
cussed in that case. From the definition of 
the word “constitute” appearing in the Shor- 
ter Oxford Dictionary, the learned Judge of 
the Punjab High Court came to the conclu- 
-sion that the Managing Committee of a Co- 
operative Society is normally constituted by 
the process of- election. He. concluded by 
saying that for those reasons he was in- 
clined to take the view that if a glaring dis- 
regard of the provisions. of the statute or the 
rules. framed thereunder in the process of elec- 
tion is brought to the notice of the Registrar, 
it would be open to him to take such action 
under S. 26 (ID) of the Punjab Co-operative 
Societies Act, 1961. The learned Judge did 
not state that in such a case it would be open 
to the Registrar to take action under S. 50 of 
the Punjab Co-operative Societies Act, 1961. 
Section 26 (ID) of the Punjab Act deals with 
supersession of the Managing Committees by 
the Registrar and does not relate to inquiries 
to be held under S. 50 of the Punjab Act or 
83 of our Act, S. 26 (ID) of the Punjab Act 
was introduced later on in that Act by way of 
an amendment in the same manner in which 
S. 78 was introduced in the Maharashtra Act, 
~ obviously because the provisions of its S. 50 
_ (similar to 83 of the Act) did not give juris- 
diction to the Registrar to inquire into the 
validity of an election. In the Sotal Patti’s 
case the proceedings were originated by a 
complaint apparently raised by a person en- 
titled to raise an election dispute and the deci- 
sion given was that the Registrar could super- 
sede the managing committee under S. 26 (ID) 
if irregularities rendering the election null, 
were. disclosed. Sectlon 26 (ID) authorised 
the Registrar to remove a Committee and ap- 
point an Administrator. Similar powers are 
not incorporated in our Act. It is pertinent 
to note at this stage that our Act is the Maha- 
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rashtra Act No. XXIV of 196f, which was 
brought into force in this territory on 18-12- 
1962 by the notification of eyen date. Sub- 
sequently, the Maharashtra Government am- 
ended the Maharashtra Act and inserted Sec- 
tion 78 by which power to remove Committees 
is given to the Registrar. Our Legislature 
did not carry out any amendment in the Maha- 
rashtra Act as it stood when it was extended 
to this Territory and did not bring our Act 
at par with the Maharashtra Act. 


9. “The Act” provides for the establish- 
ment of a Committee by means of an elec- 
tion. As a general principle if an authority 
does not have power to appoint a certain 
officer, the authority also does not have power 
to remove the officer. Such power to remove 
must be expressly given by the law establish- 
ing the office to which the officer was ap- 
pointed. Our Act does not contain such ex- 
press powers. The Maharashtra Act also did 
not originally contain such power. ft is evi- 
dent that the State of Maharashtra felt that in 
absence of such powers the Registrar was not 
entitled to remove an office bearer or super- 
sede the Managing Committee. It appears 
that for this reason the Legislative Assembly 
of Maharashtra by a later amendment inserted 
S. 78. Under S. 91 of the Act any dispute 
touching the constitution or elections of the 
office bearers have to be referred to the Re- 
gistrar by any of the parties to the dispute or, 


by the Federal Society to which the Society 


is affiliated, or by a creditor of the Society. 
Locus standi is given only to any party to the 
dispute or to the Federal Society or to the 
creditor of the Society to raise an election 
dispute. The Registrar does not get jurisdic- 
tion to decide such disputes unless any of ths 
said parties make a reference to him. 


10. Mr. Dias was fair enough to concede 
that the Registrar does not have jurisdiction 
to declare the election of the petitioner null 
and void. Regarding the other points various 
dérguments were advanced by him and several 
authorities were cited in support of his con- 
tentions. I am however inclined to hold the 
view that the Registrar did not have jurisdic- 
tion to hold an inquiry like the present one 
under S. 83 of the Act. Be that as it may, in 
view of the order which I propose to pass, 
it is not necessary to discuss any further the 
scope of S. 83 of the Act. 


11. It is true that notice regarding the in- 
quiry was not given to the petitioner, but that 
defect was substantially remedied when upon 
the Registrar giving the petitioner a chance to 
give his say, the petitioner admitted that he 
did stand surety for Samant, who was a 
defaulter for some time. For reasons already 
stated by me and for those which shall be. 
stated hereafter, the question of the breach of 
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principles of natural justice during the inquiry 
is not of relevance. 

12. On behalf of the petitioner it is argued 
that the mere fact that Samant had failed to 
pay the debt did not invalidate the nomina- 
tion of the petitioner to the election for the 
directorship of the Bank and that in any event 
it did not invalidate the election. It is argued 
that the petitioner had already been relieved 
as a surety by the Bank and that Samant had 
already repaid the debt to the Bank when the 
petitioner was returned. Now, it is true that 
Samant was a defaulter and the petitioner was 
a surety to Samant when the petitioner filed 
his nomination paper. It is also true that a 
declaration in a stereo-type form has been 
filed by the petitioner, that he was not an un- 
authorised defaulter, but the Act disqualifies 
defaulters and not authorised defaulter. Re- 
garding the said declaration Shri Dias initially 
stated that much reliance was not being placed 
on that declaration for the purpose of invali- 
dating the election on the ground of misre- 
presentation or fraud. It appears to me that 
the defect in the nomination, if any, was cur- 
able and that the defect does not render the 
election null and void ab initio. There has not 
been much dispute on this point. 

13. Shri Dias argues that at the tlme the 
impugned order was passed the petitioner had 
ceased to be a member by virtue of R. 55 (2) 
read with R. 55 (1) (a). Rule 55 (2) provides 
that a member of the Managing Committee 
of a Society shall cease to hold office if he 
incurs any disqualification mentioned in sub- 
rule (1). This obviously relates to the disquali- 
fication incurred by the member of the Com- 
mittee after he was elected to the Committee. 

nder the said sub-rule (2) a member who is 
validly on the Committee ceases automatically 
to be a sitting member if he incurs a disquall- 
fication mentioned in sub-rule (1) of R. 55. 

ule 55 (1) (a) speaks of eligibility and lays 
down that a defaulter is not eligible to be 
elected, whereas sub-rule (2) of R. 55 provides 

t a member who is already elected shall 
cease to be a member if after he Is elected he 
commits a default. It is therefore not pos- 
sible to interpret the direction contained in 
the second part of the impugned order, to co- 
opt. a member, as a direction to remedy a 
defect because the defect does not arise until 
the election is annulled. Obviously it was for 
this reason that the Registrar deemed it neces- 
sary to pass the first part of the order, which 
as I said was admittedly passed without juris- 
diction. Therefore the second part of the 
order also falls. Under S. 87 power is given 
o the Registrar to bring any defect to the 
notice of the Society and direct the Society to 
emedy the defect. In the present case no 

efect was brought or could possibly be 
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brought to the. notice of the Society by the 
second part of the impugned order. Neither 
can, for the reasons already stated by me, the 
defect be understood to be the defect arising 
from the-.cesses of the petitioner as a mem- 
ber of the Committee. Further, even ff it is 
assumed that the defect should be presumed 
to have been pointed out to the Society, the 
Registrar had no power to direct the Society 
to remedy the defect by co-option of a mem- 
ber or to indicate how the Society should re- 
medy the defect. In the present case, the 
defect, ff any, was admittedly not clearly 
brought out to the notice of the Society. Even 
if upon the arguments advanced by the res- 
pondents this Court holds that it could be 
implied that the defect was the cessure of the 
petitioner as a Director, it is not possible to 
hold that the Society had to infer that the| 
petitioner had ceased to be a Director. The 
findings of the Court as to the existence of the 
defect or the nature of the defect may have 
been given now but they would not have been 
known to the second respondent (Society) who 
was therefore, not bound to remedy such 
defect and much less to co-opt a member as 
directed by the Registrar. In the circum-|: 
stances, I hold that the second part of the 
order impugned in this petition is also bad and 
must be quashed. 

14. Whe Special Civil Application is allow- 
ed. ‘he entire order of the Registrar of Co- 
operative Societies dated 6-9-77 is bad and 
without jurisdiction, JI therefore quash it. 


Order quashed. 
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K. M. MISHRA ADDL., J. C. 
Damodar Mangalji & Co. (Pvt.) Ltd., Ap- 
plicant v. The Oriental Fires and General In- 
surance Co. Ltd. and others, Respondents. 


Civil Revn, Appin. No. 5 of 1978, D/- 11-7- 
1978. 


Civil P. C. (5 of 1908), Se. 24 and 151 and 
115 — Transfer of case from one Court to 
another and consofidation of two cases — Ap- 
plication for —- Duty of Cowrt — Factors to 
be considered — Refusal — Scope for inter- 
ference in revision. 


That transfer of a case from one Court to 
another is desirable to avoid conflict of deci- 
sions on issues raising same questions of facts 
and law. The basic and the substantial ground 
that should weigh in the minds of the Court 
in passing an order is to see that conflict of 
decisions on issues involving same questions 
of fact by different Courts is avoided. AIR 


JV /TV[E576/78/CWM 
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1953 Orissa 46; AIR 1938 Mad 745; AIR 1949 
Bom 263, Rel.. on. . (Paras 7, 11) 

Thus where some of the issues are common 
and based on common questions of facts there 
is possibility of a conflict of decisions if they 
are tried in different Courts. in such a case 
if the application for transfer and consolida- 
tion of two - suits is rejected solely on the 
ground that the issues in two suits are dif- 
ferent, the decision suffers from a jurisdic- 
tional infirmity and hence liable to be inter- 
fered with under- S. 115. (Paras 8, 11) 

Anno: AIR Comm. C. P. C. (th Edn), 
S. 24, N.-13; S. 115, N. 13; S. 151, N. 1. 


Cases Referred : Chrogological. Paras 
AIR 1953 Orissa 46 7 
AIR 1949 Bom 263 7 
' AIR 1938 Mad 745 7 


A. Setalvad with A. J. Kenkre, for Appii- 
cant; B. Reis (for No. 1) and J. Dias, Govt. 
Advocate (for No, 2), for Respondents. 


ORDER :— This petition under S. 115 of 
the Code of Civil Procedure is directed 
against an order dated January 16, 1978 pas- 
sed by the Addl. District Judge, Panaji dis- 
missing an application filed by the petitioner 
under Ss. 24 and 151 of the Code of Civil 
Procedure for the transfer of Civil Suit 
No. 49/72 pending in the Court of Senior Civil 
Judge, Margao to the file of District Judge 
_ and that Suit No. 49/72 be directed to be con- 
solidated with Civil Suit No. 13/72 pending be- 
fore the Addl. District Judge or tried one 
after the other. 


2. The facts relevant for the purpose of 
disposal of this aa may be stated as 


' under :— 


3. The petitioners carry on business as 
mine owners and exporters of iron ore and 
for the said purpose Own and operate barges. 
The first respondent carry on business of In- 
surance. The petitioners are one of the de- 
fendants in Suit No. 13/72 (to be hereinafter 
referred to as “Panaji Suit’) and the plain- 
- tiffs in Suit No. 49/72 (to be hereinafter re- 
ferred to as “Margao Suit”). The. “Panaji 
` Suit” has been. filed by the Union of India to 
recover compensation amounting to 24 lakhs 
from the defendants for the damage caused to 
their Borim bridge as a result of an accident 
said to have caused by the barge ‘m. v. 


- Prabhat’ on 4-11-1969, In. the said suit are 


impleaded the present petitioners, Prakash- 
chand Jain, Jivanmal Jain, Rajaram Saulo 
Saunto and Ali Haidar Khan as defendants. 
The barge ‘Prabhat’ and another barge by 
name of ‘Kamdhenu’ were owned by the peti- 
tioner till 6-8-1969 when an agreement for sale 
was entered into between them and defend- 


ants Nos, 2 and 3 of the Panaji suit. The said. 
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agreement provided that the property in the 


` said two barges would pass in favour of the 


said Jains on the delivery of the barges. The 
said agreement further provided that until the 
balance of the purchase price was paid the 
said barges would remain mortgaged or pledg- 
ed to the petitioners. Delivery of the sald 
barges was handed over by the petitioners on 
6th August, 1969. So after 6-8-1969 the two 
Jains were operating the barges including 
‘Prabhat’. Subsequently the Jains assigned all . 
their rights under the said agreement to a pto- 
prietory undertaking known as The Goa 
Shipping Company. In pursuance of the afore- 
said agreement the purchasers i.e. the two 
Jains insured the said barges with the first res- 
pondent to this present petition namely the 
Oriental Fire and General Insurance Co. Ltd. 
having its registered office at Bombay and a 
branch office at Vasco de Gama and the joint 
policy was issued in favour of the petitioners 
and the said purchasers under which the Insu- 
rance Company agreed to indemnify the 
policy holders against all risk including third 
party risk to the extent of Rs. 5 lakhs. 

The Union of India in their suit i.e. ‘Panaji 
Suit’ have contended that the said collision oc- 
curred as a result of negligent navigation of 
the barge which was not seaworthy and that 
its master had no requisite qualification and 
that the defendants to the suit are liable to 
make good the loss amounting to Rs, 24 lakhs. 
Under the provision of the Goa Civil Court 
Act, the said suit was filed in the Court of the 
District Judge at Panaji and the same now on 
transfer is pending for disposal in the Court 
of the Addl. District Judge. 

The Margao Suit has been filed against the 
Insurers claiming indemnity to the extent of 
Rs. 5 lakhs in the event of the petitioners be- 
ing held liable in the ‘Panaji Suit’ in the Court 
of Civil Judge (S. D.) at Margao under the 
provisions of the said Goa, Daman and Diu- 
Civil Court Act. The first respondent (de- 
fendants in the Suit) in their written state- 
ment pleaded that they were entitled to re- 
eer their liability under the Insurance 
policy. 

4. To avoid multiplicity of trials and con- 
flict of decision the petitioner's filed an ap- 
plication in the Court of Addl. District Judge, 
Panaji for consolidation of the two suits. It 
is rejection of the said petition which has 
given rise to the present action. 

5. The learned Addi. District Judge has re- 
jected the prayer for consolidation or trial of 
the two suits in one Court on the ground that 
the. main issues in the two suits are different. 

6. Mr. A. Setalvad has challenged the 
aforesaid order of the -learned Addl. District 
Judge as erroneous. He has referred to the 
pleadings in detail to show how the two suits 
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are interconnected and their trial by two dif- 
ferent Courts may result in conflicting deci- 
sions. Mr. B. Reis, appearing for the respond- 
ent No. 1 has supported the order of the learn- 
ed Addl. District Judge. Mr. J. Dias, Gov- 
ernment advocate has no objection to the 
transfer of the Margao Suit to the Court of 
District Judge. His only objection is to a joint 
trial of both the suits on the ground that Gov- 
ernment cannot be asked to cross-examine 
witnesses.in the Margao Suit. 

7, It was decided in Purna Chandra 
Mahanty v. Samanta Radhaprasana Das, AIR 
1953 Orissa 46 that “where there are two suits 
which raise certain common questions of facts 
and law having a substantial bearing on the 
decision of each of the cases, it is obviously 
desirable that they should be tried at the same 
place and by the same Judge. This course is 
necessary to avoid multiplicity in the trial of 
the same issues and conflicting decisions, 

‘Two other cases which have taken the same 
view are Rajulu v. Govindan Nair, AIR 1938 
` Mad 745 and Vaman Vasudeo v. Raghunath 
Ganesh, AIR 1949 Bom 263. Thus it will be 

n that transfer of a case from one Court 
to another is desirable to avoid conflict of 
decisions on issues raising same questions of 

cts and law. | 

8. It is then necessary to examine with re- 
ference to the pleadings in both the suits as to 
if there are cOmmon questions of fact and/or 
law arising in the two suits. The Union of 
India in their suit (Panaji Suit) have alleged 
that the defendant No. 4 (master of the barge) 
did not possess requisite qualifications to cap- 
tain and navigate the barge in question and 
that the barge was not seaworthy inasmuch 
as it was being nevigated during night time 
without search lights (vide paragraph 5 of the 
plaint in ‘Panaji Suit’). The Insurance Com- 
pany-defendant in the Margao Suit in para- 
graphs 9 and 14 of their written statement 
have contended that the master has not requi- 
site qualifications to navigate the vessel and 
that the vessel was also not seaworthy. Issue 
No. 7 of the Panaji Suit relates to the ques- 
tion whether the master did possess the quali- 
pasos sabes by an Indian Steam Vessel 

Navigate the barge in question. 
Connected with this issue there is issue No. 10 
which relates: to the question whether due to 
inavailability of first class masters permission 


had been given by the Government to persons - 


possessing 2nd class certificate or qualifications 
to act as masters or engineers of various yes- 
sels and that defendant No. 4 was granted 
such permission. Issue No. 9-of the Margao’ 
Suit relates to the question whether the master 
was competent to navigate a barge of the size 


of the vessel in question, And issue No..10. 


of the said suit relates to the question whether 
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the barge did have proper certificate of fitness _ 
230 as to ply in the river. Issue No. 4 in the 
Panaji Suit raises the question whether the 
master was rash and negligent; whether the 
barge was being navigated at excessive speed; 
and whether it was being navigated without 
lights. Though no such issues have been fram- 
ed in the Margao Suit there is no doubt that 
the Insurance Company i.e. the defendant in 
that suit want to repudiate their liability on 
those grounds. Therefore it cannot be said 
that the issues are not similar. On the other 
hand after going through the pleadings there 
can be no manner of doubt that there is 
similarity in some vital issues in both the suits 
where same type of evidence would be neces- 
gary. Thus when some of the issues are com- 
mon and based on common questions of facts 
there is possibility of a conflict of decisions if 
they are tried in different courts. The learned 
advocate for the Insurance Company has not 
been able to rule out the possibility of differ- 
ent conclusions on the aforesaid issues by the 
two Courts, except stating that the evidence 
to be adduced is only documentary which 
should not result in conflicting decisions. It 
is true that whether the master possessed the 
requisite qualifications or not is to be ascer- 
tained with reference to a certificate: but how 
can one be sure that the two Courts may not 
reach different conclusions? What is to be 
borne in mind at this stage is the likelihood of 
different conclusions on the same issues. 


9. Mr. Setalvad has further argued that a 
suit for indemnity is necessarily closely linked 
with the original suit and would necessitate a 
third party notice to be issued. As notice to 
third party is not in vogue in this territory the 
petitioners were advised to file the ‘Margao 
Suit’. In other words his submission is that 
if the defendants in the ‘Margao Suit’ could 
be noticed to appear in the ‘Panaji Suit’, if 
the third party notice were in vogue in this 
Territory, there appears to be no valid objec- 
tion if the ‘Margao Suit’ is transferred to the 
Court of Addl. District Judge trying the 
‘Panaji Suit’. To this the reply of Mr. B. Reis 
is that the petitioners could have taken steps 
under O. 1, R. 10, C. P. C. for impleading 
the Insurance Company as a party to that suit, 
In support of his contention he did not cite 
any authority but referred to certain observa- 
tions made by the Commentator Sarkar on 
Civil Procedure Code IV Edition. Assuming 
that such a course was open to the petitioners, 
that by itself would be no ground to reject his 
submission for the transfer of the case if it 
has otherwise merit. l 

10. Next it is argued that the petitioners 
will have to prove certain things afresh unless 
the two suits are consolidated. Such a. pro- 
cedure will cause great prejudice to the peti. 
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tioners. This point is more or less. covered 
by the first point and therefore does not. re- 
quire any separate consideration. 


14. Fhe basic and the substantial ground 
that should weigh in the minds of the Court 
in passing an order is to see that conflict of 
_ jdecisions on issues involving same questions 
- lof fact by different Courts is avoided. This 
view is supported by authorities indicated 
above. Mr. B. Reis, learned counsel has 
submitted that the learned Addl. Sessions 
Judge has committed any jurisdictional 
error 40 as to be set right by interfer- 
ence by this Court in exercise of its revisional 
- - urisdiction. This is no doubt a pertinent sub- 
` Imission which requires examination. As stat- 
ed above the learned Addl. District Judge re- 
-\jected the petition permitting for transfer 
- {solely on the ground that the issues in the two 
suits ate different. On the basis of the said 
finding he assumed jurisdiction and rejected 
the petition. It has been found that that was 
basically a wrong finding. In this view of the 
matter, the decision of the learned Addl. Dis- 
trict Judge suffers from a jurisdictional infir- 
mity and hence liable to be interfered with. 


- 42. For the reasons stated above, this revi- 
sion application is allowed on contest, but in 
the circumstances without costs. The ‘Margao 
Suit’ is transferred to the Court of Addl. Dis- 
trict Judge. It is not for this Court to ex- 
press whether they should be tried together on 
they should be tried one after the other. This 
matter is left for the consideration of the 
Court, after hearing the parties. What all is 
insisted upon is that both the matters should 
be heard by the same Judge so that there will 
be no scope for conflict of decisions on issues 
which involve consideration of same questions 
of facts and law. 


Revision allowed. 
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TITO MENEZES, J. C. 

Dy. Collector, Northern Sub-Division 
Panaji, Appellant v. A comunidade de Bambo- 
lim, Respondent. 

. Appeal No. 138 of 1968, D/- 28-3-1978. 


(A) Land Acquisition Act (1894), S. 18 — 
Reference under — State Government is not 
a necessary party — Appeal against the order 
on reference — There also State Government 
is not s necessary party — Only person en- 

` titled to appear in reference is the Collector. | 
AIR 1950 Bom 243, Rel. on. (Para 2) 


‘GV/GV/C750/78/MNT 


| Dy. Collector v. A comunidade de (Menezes J. C.) 


A. I. R. 

" Anno :— AIR Manual (3rd. 'Edn.), Land 
Acquisition Act (1894), S. 18, N. 3. 

(B) Limitation Act (1963), S. 5 — Com 
donation of delay — Sufficient cause — Ap- 
peal filed beyond prescribed period — Appel- 
fant knowing that appeal was to be Aled under 
Civil P. C. (1908) — Appellant wasting. time 


in taking proceedings under Portuguese Law - 


— No mistake of law — No sufficient cause 
to condone delay in filing appeal. - (Para 3) 

Anno :— AIR Comm. Lim. Act (1963) Sth ‘ 
Edn., S. 5, N. 13. i 

(C) Land Acquisition Act (1894), Ss. 3 (®, 
18 — Reference under S, 18 — Need not be 
made to the District Court only — Word 
gar 3 (0) — Meaning of — (Civil 

C. (1908), S. 2 (4)). 

ee S. 18 of the Land Acquisition Act a 
reference has to be made to the Court. Sec- 
tion 3 (d) defines the ‘Court’ as principal court 
of original jurisdiction. It does not mean the 
principal Civil Court of original jurisdiction 
within a district. The bracketed portion is the 
definition of district in sub-section (4) of S. 2 
of C. P. C. cannot be inserted in the defini- 
tion of the word ‘Court’ given in S. 3 (d) of 
the Acquisition Act. It is therefore not neces- 
sary that the reference must be made to the 
District Court only. 

On facts reference to the Court of princk 
pal Civil Court of original jurisdiction within 
a Taluka was held valid. (Para. 4) 

Anno:— AJR Manual (3rd Edn.) Land 
Acquisition Act (1894), S. 3, N. 4; AIR Comm. 
C. P. C. (1908), 4th Edn. S. 2, N. 2. 

@) Land Acquisition Act (1894), S. 54 — 
Appeal against an order in reference proceed- 
Ings under S. 18 of Land Acquisition Act — 
Appeal filed by Government pleader acting for 
Deputy Collector —- Government pleader ap- 
pedring on behalf of Deputy Collector— No 
Wakalanama on behalf of Deputy Collector 
Aled along with memo of appeal or in refer- 
ence proceedings — Government not being a 
party to proceedings appeal, held, was not pros 
perly filed. (Paras 7, 8) 

Anno: A. L R. Mannal (3rd Edition) Land 
Acquisition Act, S. 54, N. 7. 


Cases Referred: Chronological Paras 
AIR 1950 Bom 243 ‘2 
Joaquim Dias, Govt. Advocate, for Appel- 
lant; J. A. Lobo, for Respondent. 
JUDGMENT :— The respondent is the 
owner of a certain land at Bambolim. The land 
was acquired by the Government for public 
purpose and a compensation was fixed by the 
award of the Deputy Collector, North Goa. 
The respondent was not satisfied with the com- 
pensation fixed and prayed that a reference be 
made under S. 18 of the Land Acquisition Act, 
1894 (hereinafter referred to as ‘the Act’). Ac 
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cordingly a teference was made by the Dy. 
Collector, North to the Comarca Court which 
was then the principal Civil Court of original 
jurisdiction. The Comarca Court awarded a 
higher compensation by its award dated 1-6- 
1967. Aggrieved by the decision of the 
. Comarca. Court the Collector came in ‘Apel- 
acao’ to this Court. The ‘Apelacao’ was filed 
in the Comarca Court on 2-11-1967 in accord- 
ance with the Portuguese Civil P, C. The 
‘Apelacao’ (Appeal) was remitted to this Court 
and registered on 31-5-1968. The appeal was 
filed by Shri Tamba who signed the appeal 
memo as “Counsel for the appellant”. 


2. Three preliminary objections on points 
of law were raised by Dr. Ataide Lobo, for 
the respondent. The first objection is that the 
State is a necessary party and that the appeal 
having been filed by the Deputy Collector is 
liable to be dismissed as being improperly 
led. I reject this contention. In a reference 
under S. 18 of ‘the Act’ the State has no locus 
. It follows that in appeal against an 
award passed by a Court upon such a refer- 
ence also the State has no locus standi. It has 
n held by Tendolkar, J. in ‘In re Jerbai 
ji Metha’, AIR 1950 Bom 243 that the 
nly person who is entitled to appear in a re- 
ference relating to cOmpensation is the Collec- 
for and hence the Government has no locus 
di. 


3. The second contention is that this ap- 
peal had to be filed under the Civil P. C. 1908. 
The present appeal was initially filed under 
Portuguese Law on 25-8-1967 in the Comarca 
Court. Thereafter the Memo of Appeal was 
filed in the Comarca Court on 2-11-1967. The 
reply of the respondents to the Memo of Ap- 
peal was filed in the Comarca Court on 22-11- 
1967. The file was remitted to this Court 
and received here on 31-5-1968. The steps 
taken in this appeal up to 31-5-1968 were taken 
due to ignorance of law on the assumption 
that the procedural law applicable was the 
Portuguese Law and not the Indian Law. The 
limitation to file an appeal against an award 
by the Court under the Limitation Act, 1963 
is three months. This appeal is therefore 
liable to be dismissed as being barred by 
limitation, 


There can be no dispute that the appeal was 
filed after the limitation period was over. An 
application for condonation of delay was filed 
by Shri Dias on behalf of the appellant on 
1-3-1978. Against this application it is con- 
tended by Dr. Lobo that delay cannot be con- 
doned because the delay was caused by mis- 
take of law which is no excuse. Shri Dias 
argues that though the mistake was one of 
law, the circumstances of the case were such 
_ that the mistake should be considered as suffi- 
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cient cause. He states that the mistake had 
occurred due to the confused. conditions pre- 
vailing at that time as to the procedural law 
in force regarding pending proceedings. How- 
ever, it appears to me that in this particular 
case that explanation is not available. The 
original proceeding in the present case was 
not a suit filed under the Portuguese law, but 
was a reference made under ‘the Act’. The 
original proceeding was not before the 
Comarca Court as is alleged, but was before 
the Principal Judge of civil jurisdiction. “The 
Act’ was an Indian law extended to this Ter- 
ritory after liberation. It is specifically pro- 
vided in S. 53 of ‘the Act’ that proceedings - 
under it should be governed by the Civil P. C. 
1908. The provisions of S. 53 are simple and 
are couched in plain language., Its wording 
leaves no margin for any interpretation other 
than that the Civil P. C., 1908 was the only 
Act applicable. The appellant himself states 
in his application dated 24-6-1967 that he was 
filing a ‘recurso’ in the ‘Apelacao’ without pre- 
judice to his rights to submit that the proper 
procedure to be followed in these proceedings 
was the Indian Civil P. C. Therefore as a 
matter of fact, the appellant knew that the 
procedure to be followed was the one laid 
down by the Civil P. C. 1908. The delay in 
filing this appeal cannot be condoned. The 
appeal being barred by limitation is liable to 
be dismissed. 


4. The main contention raised before me 
across the Bar by the learned Government 
Advocate on behalf of the appellants is that 
the Court below had no jurisdiction to enter- 
tain the reference and to give the award. This 
argument is relevant to the question of limita- 
tion if the lower court is found to be lacking 
in inherent jurisdiction. It is argued by Shri 
Dias that a reference can be made only to the 
District Court because the District Court is 
the principal Civil Court of original jurisdic- 
tion within the meaning of S. 3 (d) of ‘the 
Act’, I am unable to agree with this conten- 
tion. Section 3 (d) of ‘the Act’ defines the 
Court as the Principal Court of original juris- 
diction. It does not define the Court as the 
Principal Civil Court of original jurisdiction 
within a district. The Comarca Court is the 
Principal Civil Court of original jurisdiction 
within a taluka. The insertion of the word 
“district” which is defined in S. 2 (4) of- the 
C. P. C: is, therefore, not possible. The defi- 
nition in S. 2 (4) of the C. P. C. is the defini- 
tion of the word “district”. After defining the 
word “district” as the local limit of the Prin- 
cipal Civil Court of original jurisdiction, Sec- 
tion 2. (4) states in between brackets that that. 
Court shall be called a “District Court”. The 
bracketed portion of sub-section (4) of S. 2 of 
C: P. C. cannot be inserted in the definition 
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of the word “Court” given in S. 3 (d) of ‘the 
_ Act’. This question is not relevant to the 
question of absolute jurisdiction, but I would 


like to add that the reference was made by the. 


appellants themselves to the Comarca Court. 
At the time the reference was made the 
Comarca Court in addition to being the Prin- 
cipal Civil Court of original jurisdiction was 
also a “District Court” within the meaning of 
S. 2 (4), C. P. C. Fhe respondent raised an 
objection regarding jurisdiction which was con- 
sidered and rejected by the Court. The pro- 
ceedings went on in the Comarca Court with- 
out any objection from the appellant regard- 
ing the jurisdiction of the Court. The appel- 
lant took the chance of getting a decision in 
his favour and thereby waived the right, if any, 
that he had of raising the objection that the 
Comarca Court had no jurisdiction. In the 
memo of appeal also the objection raised by 
the appellant is not that the Comarca Court 
had no jurisdiction because it was not a 
“Court” as defined in S. 3 (d) of the Act, but 
on the ground that, in view of the provisions 
of S. 26 of the Civil Courts Act no Court 
other than the District Court had jurisdiction 
to entertain the matter. 


5.6. I now come to the third point, namely, 
that the appeal was filed by Shri Tamba as 
counsel for the appellant. The appellant was 
the Deputy Collector. It is admitted that no 
wakalatnama was filed by Shri Tamba either 
at the time of filing of the appeal or at any 
other time. In fact no wakalatnama was at 
all filed by the appellant. The Court gave to 
the appellant an opportunity to regularise the 
proceedings on this point if he so desired by 
filing a proper wakalatnama issued by the ap- 
pellant, the Deputy Collector, in favour of Shri 
Tamba ratifying his acts and also in favour of 
Shri Dias who is now conducting the case. 
Only a wakalatnama issued in favour of Shri 
Dias is now filed. No wakalatnama was filed 
in favour of Shri Tamba. There is nothing 
on record to show that Shri Tamba was autho- 
rized to file the appeal. The fact that Shri 
Tamba had to be authorized by a wakalat- 
nama of the appellant before filing the appeal 
cannot be denied. 


7. It is contended by Shri Dias that the 
_appeal is a continuation of the suit proceed- 
. Ings and that the appeal and the suit are the 
- same proceedings. According to him, since 
Shri Tamba was an advocate appearing for 
the Deputy Collector in the suit, no fresh 
wakalatnama was required to enable Shri 
Tamba to file the present appeal. Apart from 
the fact that this appeal does not arise from 

a suit but from a reference made under “the 
' Act”, Shri Tamba was not the duly constitut- 
ed advocate for the Deputy Collector. -Shri 


J. C. G. Pereira v. Gonsalo Pereira 


Poad 


A.I. R. 


Dias states that though there was no wakalat- 
nama filed by Shri Tamba for the Deputy 
Collector Shri Tamba has stated in the refer- 
ence proceedings that he was acting for the 
Deputy Collector and that therefore it cannot 
at this stage be said that the Deputy Collec- 


‘tor was not properly represented.- I find that 


nowhere in the reference proceedings has Shri 
Yamba stated that he was representing, acting 
or pleading on behalf of the Deputy Collector, 

The real fact is that Shri Tamba thought that 
he was acting for the Government in his capa- 
city as the Government Pleader. Whatever 
signatures were made by him in the papers in 

the reference proceedings, were made in his 

Capacity as the Government Pleader. But, asi. 
I have already stated, the Government had no 

locus standi in a reference proceedings. A 

wakalatnama had therefore to be filed by Shri 

Tamba in the lower court if he were to act, 

appear or plead on behalf of the Deputy Col- 

lector. 

8. I agree with Dr. Lobo and hold that th 
present appeal has not been filed by the De 
puty Collector or by his duly authorized 
agent. 

9. In the circumstances the appeal is dis- 
missed. There shall be no order as to costs. 

Appeal dismissed. 
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K., M. MISHRA, ADDL. J. C. 


Jose Caetano Gonsalo Pereira, Appellant v. 
Gonsalo Pereira, Respondent. . 

Misc. Civil Appeal No. 32 of 1978, D/- 2-8 
1978. 


(A) Civil P. C. (5 of 1908), O. 41, R. 5 — 
Stay — Order sought to be stayed prima facie 
appearing to be without jurisdiction — Stay 
can be granted even though no frreparable 
loss may be suffered by the petitioner, if it is 
not granted, (Para 3) 

Anno: AIR Comm, C. P, C. (9th Edn.), 
O. 41, R. 5, N. 2, 7 


(B) Civil P. C. (5 of 1908), S. 115-—Order 
suffering from an infirmity arising out of ilegal 
exercise of jurisdiction — Revision against — 
Maintainable. (Para 2) 

Anno: AIR Comm. C. P. C (9th Edn) 
S. 115, N. 12. 


(C) Chil P. C. (5 of 1908), S. 115—Court 


‘has power to treat an appeal as revision in 


case it is found that no appeal is maintain- 
able. . (Para 2) 

Anno: AIR Comm. C. P. C. (9th Edn), 
S. 115, N. 19. 
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1978 

Cases Referred. Chroriological Parts 
AIR 1977 SC 164 1 
AIR 1975 SC 1843 1 


P. “Mulgaocar, for ‘Appellant; K. Sardessai, 
for Respondent. . - 


JUDGMENT :— Mr. K. Sardessai, advo- 


cate for the respondent raises the following © 


two points in opposition to the confirmation 
of an ad-interim stay issued by this Court 
dated 6-7-1978 on the appellant’s petition :— 


(1) No appeal lies against the impugned order; _ 


(2) No. case has been made out that the ap- 
pellant would sustain irreparable injury or loss 
in- case interim ` ayas i a 
granted. l 


Mr. P. Mulgaonkar learned advocate for the 
appellant draws my attention to paragraph 17 
of his appeal memo in which he has stated 
that in case it be held that the impugned order 
is not appealable the appeal may be treated as 
a revision. He however concedes during argu- 
ment that no appeal as such under the Code 
of Civil Procedure, 1908 since applied to this 
Yerritory will lie. He has therefore requested 
the Court to treat this as a revision under the 
same Code. But Mr. Sardessai argues that 
neither appeal nor a revision will lie against 
the impugned order under the Code of Civil 
Procedure since the said Code has no appli- 
cability in relation to Inventario proceedings. 


According to him Inventario proceedings are © 


still to be guided, - regulated and proceeded 
with the procedure or law obtained in Por- 
tuguese Civil P. C. In this connection he has 
referred to several provisions of the said 
Code. Mr. Mulgaonkar has submitted on the 
strength of two decisions of the Supreme Court 
that the Portuguese C. P. C. in relation to ap- 
peal arising out of Inventario proceedings are 
no longer. applicable although institution of 
Inventario proceedings having been saved can 
be filed and proceeded with according to the 
provisions of the Portuguese Code. The Sup- 
reme Court rendered their decisions in the case 
of Jose Da Costa v. Bascora Sadashiva Sinai 
Narcornin (AIR 1975 SC 1843) and in the 
case of Narhari Shivram Shet Narvekar vy. 


Pannalal Umediram (AIR 1977 SC 164). ‘Fhe. 


following observation of the Supreme Court 
made in the case of Jose Da Costa has been 
reiterated in the latter decision :— “Thus con- 
sidered, it is clear that the procedural provi- 
sions of the Portuguese Civil Code were no 
‘longer applicable to this case with effect from 
15-6-1966. If that. be the correct position, 
‘there is no legal hurdle in the way of the ap- 
. pellant to the re-agitation in this Court of the 
issue as.to prescription left undecided by the 
-Court below .............. To sum up since on 
- and from 15-6-1966 the Portuguese Law relat- 
ing to Reclamacao stood repealed and no sub- 
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stantive right or obligation had been acquired 
or incurred under that repealed law within the 
meaning of the first proviso to S. 4 (1) of Act 
30 of 1965,. the appellants cannot be debarred 


_ from canvassing in this appeal under Art. 136, 


the plea of prescription’ notwithstanding the 
fact that they did- not file any Reclamacao in 
the Court of the Judicial: Commissioner. We 
therefore negative the preliminary PRESAN 
raised by the respondents.” 


Unless the right of. appeal or revision is 
considered as a substantive right—a matter 
which has not yet been argued—the procedure 
with regard to appeal, revision, etc. arising out 
of Inventario Proceeding has to be resorted 
to under the procedure of the Code of Civil 
Procedure, 1908. This is the prima facie im- 
pression one gets after going through the two 


decisions of the Supreme Court. 


2. The next point for consideration as 
argued by Mr. Sardessai is that even assum- 
ing that the Indian Civil Code applies to the 
case, no case for filing a revision has been 
made out. 
kar is that the order of the Trial Court suf- 
fers from a jurisdictional error inasmuch as it 
has passed an order without jurisdiction. Mr. 
Sardessai has not been able‘ to show that the 
Trial Court could pass such an order.’ A revi- 
sion would lie against an order passed by sub- 
ordinate Court if it contains a jurisdictional 
error. Prima facie I am satisfied that the. 
impugned order suffers from an infirmity aris- 
ing out of illegal exercise of jurisdiction. 
Therefore a revision will lie against the im- 
pugned order. The Court has also power tol 
treat an appeal as a revision in case it is found 
that no appeal is maintainable, 


3. Coming to the second point raised by. 
Shri Sardessai it is true that by not staying 
the operation of the order the petitioner will 
not suffer irreparable loss; but the order in 
question prima facie appears to be without) 
jurisdiction. It will therefore not be legal, 
proper and appropriate to allow such an order 
to be in operation. Therefore ad interim order 
of stay issued on 6-7-1978 is hereby confirmed. 
I am not closing the determination of the 


question covered by point No. 1 raised by - 


Mr. Sardessai. It is open to him to reagitate - 
the question if he so desires at the time of“ 


argument of the matter on merits. 


Order accordingly. 





To this the reply of Mr. Mulgaon- ` ` 
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_AIR 1978 GOA, DAMAN & DIU 46. 
ai -TITO MENEZES, J. C. 

Smt. Maria Angelica Lira Attao Aguiar and 
another, Applicants v. Alvaro Barbosa Barreto, 
Respondent, 

_ Civil Reva. Appin. No. 142 of 1976, D/- 
30-4-1977. 

(A) Civil P. C. (5 of 1908), O 9,R4~ 
Mandatory Mmfonction — Grant of ——- Rule as 
to. AIR 1975 Goa 23, Dissented from. 

There is no warranty for the proposition 
that no mandatory injunction (directing defend- 
ant not to cause injury to plaintiff) can be 
granted under O. 39, R. 1 or 2 of C. PLC 
AIR 1918 Mad 588; AIR 1957 Trav-Co 286; 
AIR 1959 Ker 277; AIR 1914 Cal 362; AIR 
1914 Bom 195; AIR 1926 Sind 201: and AIR 

1966 Pat 263, Rel. on; AIR 1975 Goa 23, Dis- 
‘sented from. (Para 4) 

(B) Civil P. C. (© of 1908), S. 151, O. 43, 
R. 1; O. 39, R. 2 — Mandatory {injunction 
can be granted under O. 39, R. 2 and nol 
under S. 151 — Order refusing to grant such 
an injunction is appealable one. (Para 5) 


Cases Referred : I 


AIR 1975 Goa 23 

` ATR 1966 Pat 263 

AIR 1959 Ker 277 

AIR 1957 Trav-Co 286 

AIR 1926 Sind 201 : 

AIR 1918 Mad 588:ILR 41 Mad 208 
AIR 1914 Bom 42:ILR 38 Bom 381 
AIR 1914 Bom 195:16 Bom LR 566 
AIR 1914 Cal 362: ILR 41 Cal 436 


F. Rebello, for Applicants; B. Reis, for Res- 
pondent. 


ORDER :— What is sought to be revised 
by the revision applicants, who were the ori- 
ginal defendants, is the order of the District 
Judge, Panaji, dated September 17, 1976. The 
respondent/plaintiff filed a-suit against the peti- 
a praying that the defend- 
ants be ordered to demolish the wall men- 
tioned in the suit. The plaintiff also prayed 
that “by a mandatory interim injunction the 
defendants be ordered to break Immediately 
` a portion of the wall corresponding to the 
door of the outhouse, to the gate of the com- 
pound wall and the extension from the curtain 
wall of the latrine to the wall of Gonsalves, 
‘which is the opening of access to pigs and 
‘they be further ordered to make openings in 
the wall at least in correspondence with the 
opening existing in the compound wall of the 
plaintiff for the drainage of monsoon waters” 
That prayer of the plaintiff was rejected by the 
trial Court and was granted by the District 
Court in appeal. 
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Maria v. Alvaro (Tito Menezes J. C) ` 


ALR 


2. The first ground on which Shri Rebello 
relies‘is that no appeal would lie from the — 
order of the lower court passed under S. 151, 
C. P. C. and no mandatory injunction ordering 
the demolition of.a wall or of its portion can 
be granted under O. 39, R. 2 of the C. P. C. 
I am unable to agree with Shri Rebello. By 
the present suit the plaintiff seeks to indirectly 
restrain the defendants from causing injury to 
him. What the plaintiff seeks in the present 
case is to prevent the defendants from ob- 
structing the free access of the water that ac- 
cumulates on the land of the plaintiff and 
thereby causes injury to it. Looking at it 
from this angle the mandatory injunction’ 
directing the defendants to open the passage 
of the water would be an injunction restrain- 
ing the defendants from causing injury to the 
plaintiff. l 


3. In wane of his contention Shri 
Rebello relies on ‘Shrirang Padmanabh Porob 
Dessai v. Mariano Francisco Jacques’, AIR 
1975 Goa 23. In that case my learned Bro- 
ther Shri K. N. Shukla, A. J. C., has ruled 


that O. 39, Rr. 1 and 2 of the C. P. C. do not. 


contemplate the mandatory injunction of the 
nature passed by the lower court. There the 
plaintiff brought a suit for permanent injunc- 
tion and prayed for a direction to the defend- 
ants to restore the drain. in question through 
which according to the plaintiff rain water 
coming down the hill used to flow through the’ 
applicant’s field to the sea for numerous years. 
As the onset of the monsoon was not very 
far the plaintiff prayed that pending the deci- 
sion of the suit the status quo be maintained 
and the drain be cleared so that the defend- 
ants field may not be flooded. The lower 
Court granted the mandatory interim injune- 
tion. . In revision the learned Additional Judi- 
cial Commissioner presumed that the injunc- 
tion was passed under S. 151, C. P. C. be 
cause O. 39, Rr. 1 and 2, C. P. C. do not con- 
template a mandatory injunction of the nature 
passed by the lower Court. 

4. With great respect I do not agree with 
the learned Additional Judicial Commissioner, 


There is no warranty for the proposition that 


no mandatory injunction could be granted 
under O. 39, R. 1 or R. 2 of the C. P. C. The 
question whether in the mofussal the Courts 
have power by virtue of O. 39, R. 2 of the 
Civil P. C. to issue temporary injunction came 
up for consideration before the High Courts 
of Madras, Travancore-Cochin, Kerala and 
Calcutta in ‘Kandaswami v. Subramania’, ILR 
41 Mad 208: (AIR 1918 Mad 588); ‘Varghese 
v. Thomas’, AIR 1957 Trav-Co 286; ‘Raja- 
lekshmi v. Kunjipillai, AIR 1959 Ker 277 and 
‘Israil v. Shamser’, ILR 41 Cal 436: (AIR 
1914 Cal 362) and the said High Courts 


t 


1978 


Bombay, Beaman, J., answered the question in 


the negative in ‘Rasul Karim v. Pirbhai’, ILR ` 


38 Bom 381 : (AIR 1914 Bom 42) whilst Shah, 


J., as he then was, took in the. same case an . 


opposite view and held that Indian Courts had 
power to grant a temporary mandatory injunc- 
tion under O. 39, R. 2. Ina later case of the 
Bombay High Court, two other Judges took 
a view different from Beaman, J., in 
‘Champsey v. Jamna Flour Mills Co. Ltd.’, 
16 Bom LR 566: (AIR 1914 Bom 195). That 
decision was subsequently followed in ‘Haroon 
Brothers v. Cowasji’, AIR 1926 Sind 201. The 
Patna High Court in ‘R. R. Biswas v, Union 
of India, AIR 1966 Pat 263, on a review and 
consideration of various authorities on the 
point and also in view of the language of the 
provisions of O. 39, R. 2 of the Civil P. C., 
held that a mandatory injunction of the nature 
could be passed under that provision of law. 


S. A mandatory injunction can be passed 

der O. 39, R. 2. It follows from this that 
the appeal is not from an order passed by the 
trial Court under S. 151, C. P. C., but from 
an order passed by that Court under O. 39, 
R. 2. Such an ofder ig appealable and the 
point of Shri Rebello that no appeal lies to 
the District Court falls, 


6. On the second point, that is, on facts, 
. F find upon reading of the affidavits in sup- 
port of the case of the plaintiff, that the learn- 
ed District Judge cannot be said to have taken 
the decision on no evidence. He accepted the 
word of the plaintiff in preference to the word 
of the defendants and sitting in revision I 
cannot upset this finding. The learned Dis- 
trict Judge came to the conclusion that the 
plaintiff had a right of passage of water over 
the land of the defendants. He also came to 
the conclusion on a question of fact that the 
passage of that water was blocked. He there- 
fore granted the application of the plaintiff to 
the limited extent of allowing the flow of 
water through the land of the defendants. I 
find no reason to interfere with the order of 
the learned District Judge. 


7. The revision application fails and is dis- 
missed. Costs of this application shall be paid 
by the party who fails in the suit. 


Application dismissed. 


O.:S. Gomes v. Kashinath (Mishra Addl. J. C) |- [Prs. 1-3]. Goa 47 
answered the question in the affirmative. In 


AIR 1978 GOA, DAMAN & DIU 47 
K. M. MISHRA, ADDL. J.G -` 

Smt. Olga Seco Gomes, Applicant v. ‘Kashi- 
nath Shankar Naik, Respondent. 

Civil Review Appln. No. 12 of 1978, DJ- 
31-7-1978.* ya F 

(A) Civil P. C. (5 of 1908), O. 47, R. 1 — 
Review — Previous judgment not giving any 
finding on certain contention of the applicant 
~~ Contention covered by precedents and 
should have been rejected — Filing of review 
application on the ground that applicant’s con- 
tention was not at all considered — Held, un- 
watranted, . (Para 3 


Anno: AIR Comm. C., P. C. (9th Eda.) 
O. 47, R. 1, N. 2. 


(B) Civil P. C. (5 of 1908), S. 115 — Inter- 
focutory order — Order refusing amendment 
of pleadings —- Revision against — Permissi- 
ble. AIR 1954 Sau 66, Foll. (Para 3) 

Anno: AIR Comm. C, P. C. (9th Edn.), 
S. 115, N. 5. 


Cases Referred : Chronological Paras 

AIR 1954 San 66 3 
F. J. Colaco, for AppHcant; V: N. Lawande, 

for Respondent, i 


ORDER :— This is a petition to review this 
Court’s decision dated 29th April, 1978. By 
the aforesaid order this Court had allowed 
Civil Revision Application No. 43/77 prefer- 
red against an order dated 21-3-1977 -passed 
by the learned Civil Judge, Junior Division, 
Vasco-da-Gama refusing amendment to the 
written statement. The amendment to the 
written statement as prayed for will now be 
carried out, by reason of this Court’s order. 

2. Review is sought on account of an 
error apparent on the face of the record. Ac- 
cording to the petitioner, the Court though 
duly noticed an objection taken by the peti- 
tioner that the petition of revision was not 
maintainable having been filed against an in- 
terlocutory order, failed to deal with it in the 
judgment. Secondly, the Court also failed to 
notice the bar provided in S. 115, C. P. C. in 
entertaining the petition of revision. The 
learned counsel for the non-petitloner has 
argued that no case for review having 
been made out, this petition is Hable to be 
dismissed. l 

3. Tt is sen that in paragraph 7 of thej. 
judgment under review this Court noticed an 
argument advanced by the learned lawyer for 
the non-applicant in the aforesaid revision 


*To review the judgment of this court in 
Civil Revn. Appin. No, 43 of 1977, DJ- 
29-4-1978. l 


SIV/IV{ES71/78/AMG/DVT 





-, 48 Goa. Pn. Ta. 
: ' petition "ihat the order in question being an. 
interlocutory order could not’ be interfered 


 : with in revision. True it is that no finding ` 
` . on’ the said contention -has-been recorded. But 
: dt cannot be said that the Court had not con- 


sidered the contention whilst allowing the revi- 


sion application. Assuming that the mattes -. 
_ can be taken into consideration at this stage... 
. I have no -doubt that the contention has no 


substance. . Saurashtra High Court in the case 
of Narshiprasad v. Vidutray (AIR 1954 Sau 
. 66) in agreement with the general trend of 
the decisions that‘ interl orders are re- 
visable by the High Court under Sec. 115 held 
that an order refusing an amendment of plead- 
ing is revisable by the High Court. Such 
being the position omission by this Court to 
record a finding is not material which has af- 
” fected the ultimate decision reached in the 

ease. So the first contention fails. : 
~. Coming to the second point the conten- 

tion of the learned counsel for the petitioner 
is that under the amended S. 115 the non-ap- 
plicant (the revision petitioner) had failed to 
establish that the order impugned therein if 
allowed to stand would occasion a failure of 
justice or cause irreparable injury to him. It 
is not correct to say that this Court whilst 
allowing the revision had not taken into con- 
sideration fhe aforesaid requirements of law. 
A perusal of the judgment under review would 
clearly indicate that without the amendment 
of the written statement the defendant in the 
suit had nothing to urge for the dismissal of 
the suit. If the order refusing amendment 
would have been allowed to stand there is no 
doubt that the defendant would have sustained 
irreparable injury. 

5, For the reasons stated above I find no 
merit in the review application which is ac- 
cordingly dismissed with costs. 


- Petition dismissed. 





AIR 1978 GOA, DAMAN & DIU 48 
TITO MENEZES, J. C. 
Dr. Emerciano Leonardo Dias, 
Margao, Applicant v. Ganexama B. Naique 
“Vaingancar and others, Respondents. 
-Civil Revn. Appin. No. 56 of 1976, DJ- 
28-4-1977. 
Civil P. C. (1908), O. 21, Rr. 100-101 — 
“Possession” spoken of under these rules — 
Is “actual posession” ard not cometructive 


one. 


` TU/TU/D380/77/PNK/SSG. sae 


-. E. L. Dias v. G. B. Nalqué (Tito Menezes J: ©. = 


Physician, - 


v hi 
. Li 
. = X PD o -. 
- m . ¢ r Pa 
» - - 
y t ` ` l 


LE KLR“ 


- The Words “on his own account OT- on. ac 
aa. of some person other than the+“fùdgment ` 


debtor” occurring in R. 101 -of O: 21 give a ` 


clear indication that the word, “possession”. OC - | 
curring in Rr. 100 and 101. is actual “possés-- ` 


sion and not constructive’ possession”. AIR 


S. V. Joshi, for Applicant;- A. Peres Cardoso, 
for Respondent No. 1. -~ 

ORDER :— This revision - application is 
directed against the order of the Civil Judge, 


Junior Division, Panaji, dated February 23,. 


1976. The applicant is the landlord of the 


1954 Mad 516, Rel. on, (Para 4) 
Cases -Referred í , | Chronological - Paras 
AIR 1954. Mad 516 >- -> 3 


` bio 


judgment-debtor and the respondents are the . 


decree-holders. 


2. The applicant made an application 1 undeg 
'O. 21, Rr. 100 and 101, C. P. C. on: the ground 


that he was in possession of the’ suit property 
and the decree-holders had dispossessed: him. 


The application was dismissed giving rise to 


this. revision application, 
3. Tt is contended by Shri Toshi that the 


possession spoken of by Rr. 100 and: 101 i. 
juridical possession and not actual possession. 


He relies on ‘Pera Naidu v. Soundaravalli _ 
Ammal’, AIR 1954 Mad 516 woeren it. was 


held otherwise, 


- 


4 The words “on his ‘own accoutit or on, 
account of some person other than the judg-]. - 
ment-debtor” occurring in R. 101 of O. 21] . 


give a clear indication that the word “posses- 
sion” occurring in Rr. 100 and dJO1. is actual 
possession and not constructive possession. 
5. For different reasons the High “Court 
of Madras in the supra mentioned ‘case has 
held that the object of O. 21,° Rr: 100 ‘and 


101 is to sustain the possession of persons who ~- 


were not parties to the suit and who are in 
possession on their own account or on behalf 


of others who are not judgment-debtors. The ~ 


scope of the inquiry under these rules is limit- 
ed to finding whether the applicant was in pos- 
session at the time of the liberty (sic). If that 
is found, he is to be restored back to posses- 
sion. That clearly indicates, the Madras High 
Court held, that what the court is concerned 
with is actual possession and that any question 


of juridical_possession would’ be foreign to the ` 


nature and purpose of the ae? under mg 
said rules. 


6. In the circunistances the revision appli- 
cation is dismissed with costs. 


Revision petition dismissed, 
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SPECIAL BENCH 


Vl SADANANDASWAMY, BAHARUL 
ISLAM AND D. PATHAK. JJ. 


Padmasing Deka, Petitioner v. Assam 
Board of Revenue and others, Respon- 
ients. 


Civil Rule No. 213 of 1970, 
L977.* 


(A) Assam Land and Revenue Regula- 
tion (1 of 1886), Ss. 3 (e) and 63 — ‘Land 
Revenue’ — Amount collected by Mauza- 
dar from rayats — Whether ‘Land Reve- 
nue’ — S. 63 if attracted, ; 


D/- 3-1- 


The amount collected by the Mauzadar 
from rayats is not ‘land revenue’. A 
lemand by the Deputy Commissioner 


from the Mauzadar for the payment of. 


land revenue collected by him “cannot 
be considered as demand for land reve- 
nue payable in respect of any estate and 


therefore S. 63 is not attracted.” Civil 
Rule No. 177° of 1968, D/- 21-5-1969 
(Assam) and 1973 Assam LR 187, Ap- 
proved, (Para 7) 


(B) Assam Land and Revenue Regula- 
tion (1 of 1886), Chap. V; Ss. 94 and 
144-A — Rules framed under Chap. V, 
R. 130 — Amount of land revenue col- 
lected by a Mauzadar but not deposited 
by him with the Government can be 
recovered as arrear of land revenue. 1973 
Assam LR 187 and Civil Rule No. 177 of 
1968, Dated 21-5-1969 (Assam), Over- 
ruled. 


*(Against Order of Assam Board of Reve- 
nue at Gauhati, D/- 28-11-1969). 


TU /TU/D432/77/LGC 
1978 Gauhati/1 I G—24. 





“Any sum of money” in S. 94 and “ali 
moneys falling due to the Government 
under...... a contract’ in S. 144-A, do not 
fall within the definition of ‘land reve- 
nue’ under S. 3 (e) of the Regulation. 
But they are made ‘land revenue’ by 
fiction of law and made realizable as an 
arrear of land revenue. The second part 
of S. 144-A provides, inter alia, that all 
moneys falling due to the Government 
under a contract, which provides that 
they shall be recoverable as arrear of 
land revenue, may be recovered as such 
under the Regulation. (Paras 7, 8) 


Under R. 130 revenues due from the 
Mauzadars become due after the Ist day 
of May unless the period is extended by 
the Deputy Commissioner at his discre- 
tion upto 3ist May. Therefore, the land 
revenue collected, or yet to be collected, 
by the Mauzadar is ‘revenue’ due from a 
Mauzadar as contemplated by R. 130, and 
is also “money. falling due to the Gov- 
ernment’ within the meaning of Section 
144-A. It is. therefore, crystal clear that. 
‘revenue’ due from a Mauzadar is reco- 
verable as an arrear of land revenue 
under R. 130 read with S. 144-A of the 
Regulation. (Para 9) 


Section 144-A does not enjoin that 
the contract must be a statutory con- 
tract under the Regulation. What the sec- 
tion requires is that (i) the money must 
fall due to the Government, and (ii) it 
must be under a contract. If both the 
conditions are fulfilled, the amount shall 
be recoverable as an arrear of land reve- 
nue under the Regulation. The Court 
cannot add the word ‘statutory’ before 
‘contract’. It is against the rules of 
interpretation to add words to a provi- 
sion of law when the provision, as it 


2 Gau. [Pr. 1] 


stands, is capable of a reasonable mea- 
ning which will give effect to the inten- 
tion of the legislature on the words. AIR 
1962 SC 1500, Rel. on. (Para 190) 

It is true that an Executive Instruction 
does not have the force of law; it is also 
true that a kabuliyat cannot be said to 
be a statutory contract. But it does not 
follow that the contract is not valid and 
unenforceable in law because it is not 
statutory. The settled law is that 
-an Executive Instruction does not have 
the force of law, but.it does not follow 
that a contract executed in a form pre- 
scribed by an Executive Instruction is 
not enforceable in law even if it is other- 
wise valid. (Para 11) 

In the instant case Clause 5 of the 
Kabuliyat executed by the Mauzadar 
in favour of the Deputy Commissioner 
in a form in pursuance of an Executive 
Instruction is a provision of a contract 


contemplated by S5. 144-A and the dues- 


from a Mauzadar can be recovered as an 
arrear of land revenue under the. Regu- 
lation. Therefore the amount of land 
revenue collected by a Mauzadar but not 
deposited by him with the Government 
can be recovered as an arrear of land 
revenue under Chap. V of the. Regula- 
tion. 1973 Assam LR 187 and Civil Rule 
No. 177 of 1968, D/- 21-5-1969 (Assam), 
Overruled. (Para 11) 

(C) Assam Land and Revenue Regula- 
tion (1 of 1886), 
arrears of land revenue — Sale of mov- 
ables — Violation of Rr. 66 and 68 of 
O. 21, Civil P. C. whether makes the. sale 
void. (Civil P. C. (1908), O. 21, Rr. 66, 68, 
78 and 69 (2) (Assam amendment)). 


Order 21, R. 78, Civil P. C. which 
deals with sale of movable properties 
clearly shows that violation of any of the 
provisions relating to the sale of move- 
able property does-not ipso facto, make 
the sale void. The sale is merely irregu- 
lar. Non-compliance of Rr. 66 and 68 of 
O. 21 is a mere irregularity. A sale in 
disregard of Rr. 66 and 68 is not a nullity 
_and will not be set aside unless direct 


evidence of substantial injury resulting 


from the irregularity has been given. 
(1893) 20 Ind App 176 (PC), Rel. on; AIR 
1970 Assam & Naga 117, Approved. 
(Paras 13, 15) 
In the instant case though the arrears 
due from the Mauzadar were not men- 
tioned in the sale proclamation, the 
amount due from him was known to the 
Mauzadar himself, as, in his application 
to the Deputy Commissioner he himself 
has admitted. The Board has found that 





Padmasing v. Assam Board of Revenue (SB) (B. Islam J.) 


S. 69 — Recovery of 


A. LR. 


“the gun and the rifle in question were ` 
sold at a reasonable price and no sub- 
stantial injury has resulted from the 
sale of these two guns’, This is a find- 
ing of fact. Thus the sale in question 
was not void for non-compliance - of 
Rr. 66 and 68. (Paras 13, 15) 


{D) Constitution of India, Art. 226 — 
Mandamus — Sale of movables (guns) for 
recovery of arrears of land revenue by 
Deputy Commissioner — Auction pur- 
chasers not made parties to appeal be- 
fore the Board — In writ petition no al- 
legation of any collusion between them 
and the Deputy Commissioner or that the 
auction purchasers knew that ‘sale was in 
violation of any provision of law -— At- 
tachment of guns also not challenged — 
Even if sale be held to be illegal no 
mandamus can be issued against auction 
purchasers directing them to return the 
guns — As such it will be futile to issue 
mandamug against Deputy Commissioner, 
even if justified. AIR 1957 SC 529, Rel. 
on, (Para 16) 
Cases Referred: Chronological Paras 


1973 Assam LR 187 5, 7,11 
AIR 1970 Assam & Naga 117 13 
(1969) ‘Civil Rule No. 177 of 1968, D/- 


21-5-1969 (Assam) 5, 7, 14 
AIR 1962 SC 1500 | 10 
AIR 1957 SC 529 16 
(1893) 20 Ind App 176 (PC) 13 


J. P. Bhattacharjee, S. M. Choudhury, 
for Petitioner; Dr. J. C. Medhi, Advocate 
General, Assam, P. C. Kataki, J. N. Sarma 
and Dr. M. K. Sarma, Govt. Advocates, 
Assam, for Respondents. 


BAHARUL ISLAM, J.:— The peti- 
tioner, Shri Padmasingh Deka, was the 
Mauzadar of Jagial Mouza in the district 
of Nowgong. He defaulted in depositing 
the land revenues collected by him into 
the treasury. The Deputy Commissioner, 
Nowgong {respondent No. 2) placed him 
under suspension and the order of suspen- 
sion was communicated to him under 
letter No. NRT. 23/67/20 dated 8-7-1967. 
The total amount due from ‘tim was 
Rs. 38,636.37 p. The Deputy Commis- 
sioner asked the petitioner to clear the 
dues by 15-5-1967. On his failure to pay 
up the amount, a distress warrant was 
issued for attachment and sale of his 
movable properties, including one 12 bore 
SBBL gun and one .22 bore rifle. On 
6-12-1967, a notice was issued fixing 
13-12-1967 for the. sale of the aforesaid 
gun and the rifle, but the sale did not 
take place on that date. A second notice, 
being Notification No. NRT. 23/67/58 
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lated 12-2-1968, was issued for the sale 
$ the guns at public auction at 1 P. M. 
m 23-2-1968 at the Court Office of ‘the 
Jeputy Commissioner and in. pursuance 
£ that Notification the sale was held on 
3-2-1968; but due to insufficient bid, the 
ale continued till the next day on which 
he SBBL gun was sold to respondent 
Yo. 3, at Rs. 1,110/- and the rifle was 
old to respondent No. 4 at Rs. 1,500/-. 
“he sales were confirmed by the Deputy 
vommissioner on 27-2-1968. 


2. The amount due by the petitioner 
o the. Deputy Commissioner was sought 
o be recovered as arrear of land revenue 
md the above-mentioned sale was held 
mder Chap. V of the Assam Land and 
tevenue Regulation (hereinafter called 
the Regulation’). , 

3. The petitioner preferred an appeal 
fore the Assam Board of Revenue (res- 
yondent No. 1) (hereinafter called ‘the 
3oard’) against the aforesaid sale of the 
tun and the rifle, but the appeal was dis- 
nissed. 

4. The petitioner has filed this appli- 
‘ation under Art. 226 of the Constitution 
thallenging the judgment and order of 
he Board and the sale held by the De- 
uty Commissioner, i 

5. This Rule came up for hearing be- 
ore a Division ‘Bench of this Court. One 
$ the questions involved in the case was 
whether the land revenue collected by 
ı Mauzadar, who has defaulted in de- 
iositing the amount with the Govern- 
nent, can be realised as an arrear of 
and revenue under the Regulation. It 
Vag pointed out to the Bench that in two 
sarlier decisions of this Court in the cases 
of Ghana Kanta Baruah v. Deputy Com- 
missioner, Nowgong, C. R. No. 177 of 1968, 
lisposed of on 21-5-1969 (Assam) and in 
-akshmi Bhusan Barua v. Bakijai Off- 
‘er, Sibsagar, Civil Rule No. 800 of 1970, 
lisposed of on 28-6-1972, (reported in 
973 Assam LR 187) it was held that such 
imount could not be realised ag an arrear 
f land revenue. It was submitted by 
he learned Advocate General, Assam, 
ippearing for the respondents that cer- 
ain provisions of the Regulation, which 
lad great bearing on the point and deci- 
ive of the question, were not brought to 
he notice of the Court and, as such, the 
tbove two decisions did not lay down the 
‘orrect proposition of law and needed 
econsideration, The Division Bench, 


herefore, passed the following order: 
“As the case Involves an important 
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of recovering land revenue which has 
been collected by the Mauzadar bùt not 
deposited by him with the Government, 
and in view of the submission of the 
learned Advocate General, Assam, that 
this Court’s decisions in’ Lakshmi Bhusan 
Barua v- Bakijai Officer, Sibsagar (1973 
Assam LR 187) and Ghana Kanta Baruah 
v. Deputy Commissioner, Nowgong in 
Civil Rule No. 177 of 1968 disposed of 
on 21-5-69 and some other decisions of 
this Court on the point require reconsi- 
deration, this case is referred to a larger 
Bench.” 

This is how this case has come up be- 
fore this Special Bench for disposal. The 
entire case is before us. 

6. The “important question of law” 
that falls for decision by this Bench is, as 
stated above, whether an amount of land 
revenue, collected by a Mauzadar but not 
deposited by him with the Government, 
Can ibe recovered as an arrear of land 
revenue under Chap. V of the Regula- 
tion. 


7. The caption of Chap. V is as fol- 
lows: 

“ARREARS AND MODE OF RE- 
COVERING THE LIABILITY FOR RE- 
VENUE AND DEFAULT.” 

Chapter V lays down the procedure for 
recovering arrear of land revenue. It 
contains Ss. 63 to 95. Section 63 pro- 
vides: l 

“Land revenue payable in respect of 
any estate shall be due jointly and 
severally from all persons who had been 
in possession of the estate or any part of 
it during any portion of the agricultural 
year in respect of which that revenue is 
payable.” 

‘Land revenue’ has been defined under 
S. 3 (e) of the Regulation as follows: 

t ‘Land revenue’ means any revenue 
assessed: by the State Government on an 
estate and includes any tax assessed in 
lieu of land revenue”. - 

_ Mr. J. P. Bhattacharjee, learned coun- 
sel appearing for the petitioner, submits 
that the land revenue collected by the 
Mauzadar from rayats in respect of 
estates held by rayats do not fall within 
the definition of ‘land revenue’ and, as 
Such, it cannot be recovered by resorting 
to the procedure laid down by Chap. V 
of the Regulation. The submission, in 
our opinion, has force. In 1973 Assam 
LR: 187 (supra) the Division Bench of 
this Court held, and in our opinion cor- 
rectly, that a demand by the Deputy 

oner from the Mauzadar for 
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him “cannot be considered as demand 
for land revenue payable in respect of 
any estate and therefore S. 63 is not at~ 
tracted”, In Civil Rule No. 177/68. (supra) 
another Division Bench also considered 
S. 63 of the Regulation and held: 

“As is apparent from S. 63 of the Re- 
` gulation, the defaulter of land revenue 
is a person who had been in possession 
ef the estate or any part thereof and did 
not pay the land revenue. The money 
collected by the Mauzadar is not land 
revenue payable by the Mauzadar 


The learned Advocate General has not 
eriously challenged that the amount 
ollected by the Mauzadar from rayats is 

a ‘land revenue’. He, however, sub- 
mits that the amount can, nevertheless, 
ibe realised from the Mauzadar as an 
arrear of-land revenue. In support of 
his contention, he refers to Ss. 94, 144 
and 144-A of the Regulation. Section 94, 
which is in Chap. V, is in the following 
terms: 

"94. The provisions of this chapter 
shall, so far as may be, apply to the re- 
covery of any sum of money Tealisable 


under any enactment for the time being 
in force as if it were an arrear of land 
revenue” (emphasis supplied). 

Sections 144 and 144-A, which are in 
Chap. VIII, that deals with ‘Procedure’ 
may be set out: 

“144 All fees, rents, fines, costs and 
other money payable under this Regula- 
tion, or under rules made by the State 
Government under this Regulation, shall 
be recoverable as a land revenue”. 

144-A All rents, fees and royalties 
due to the Government for the use or 
occupation of land or water (whether the 
property of the Government or not) or 
on account of any products thereof and 
all moneys falling due to the Govern~ 
ment under any grant, lease, security 
bond, or contract which provides that 
they shall be so recoverable, may be re- 
covered under this Regulation in the 
same manner as an arrear of land reve- 
nue”, (emphasis added). ; 

Although a sum of money fs not ‘land 
revenue’ as defined under the Regula- 
tion, Section 94 has made it realizable as 
an arrear of land revenue if any enact- 

nt has made it so realizable. 

The second: part of S. 144-A, provides 
that all moneys falling due to the Gov- 
ernment under, inter alia, a contract, 
which provides that it shall be recovers 


able as arrear of land revenue, can be so 
recovered under Chap. V of the Regula- 
tion. “Any sum of money” in S. 94 and 
"all moneys falling due to the Govern- 
ment under ... ... s. ... a contract” in 
S. 144-A, do not fall within the defini- 
tion of and revenue’ under S. 3 (e) of 
the Regulation. But they are made ‘land 
revenue’ by fiction of law and made 
realizable as an arrear of land revenue, 

8. The learned Advocate General re- 
fers to the kabuliyat executed by the 
petitioner in favour of the Deputy Com- 
missioner. It, inter alia, lays down the 
manner of payment of land revenue col- 
lected by the Mauzadar to the Deputy 
Commissioner. The relevant clauses of 
the kabuliyat are Cls. 4 and 5. The 
kabuliyat is in Form No. 110 in Vol. II 
of the Regulation. The form is pre- 
scribed by Executive Instruction No. 135 
which is in’the following terms: 

“Every Mauzadar before his appoint« 
ment shall execute a written agreement 
(kabuliyat) in Form No. 110”. 

The relevant part of CL 4 of the kabuli~ 
yat is as follows: 

“4. I will pay into the treasury within 
one month of the date on which they 
come into my hands all sums collected 
by me on account of any demand which 
I have not already paid to Government 
in full. I undertake to pay into the 
treasury the full amount of all instal- 
ments of land revenue and local rates 
included in the jamabandi....... 


within one month of the date on which: 


they fall due for payment to me and I 
undertake to pay into the treasury the 
full amount of tauzi bahir revenue and 
all other sums the recovery of which 
may ‘be entrusted to me, within four 
months from the date of the receipt from 
the Deputy Commissioner or Subdivi- 
sional Officer of a list of such dues.” 
The material part of Cl. 5 may be set 
out: i 

“In default of payment of any instal- 
ment of land revenue, local rate ... ... se 
or other dues, within the said period, 
Government may without prejudice to 
any criminal charge to which I may be 
liable ag a public servant. recover the 
arrears from me or my sureties in the 
manner prescribed for the recovery of 
land revenue and may also cancel my 
engagement”, ) 

The second part of S. 144-A provides, 
inter alia, as stated above that all 
moneys falling due to the Government 
under a contract, which provides that 
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they shall be recoverable as arrears of 
land revenue, may be recovered as such 
under the Regulation. | 

9. Rule 130, which is a Rule framed 
under Chap. V, is,.in our opinion, one of 
the “rules made by the State Govern- 
























































plated by S. 144. It provides that every 
Sum payable on account of land revenue 
shall fall due on the dates specified in 
the Rule shall be payable in such 
manner and in such instalments as 
prescribed therein. The rule further 
provides that in the Assam Valley, in 
villages which pay their land revenue or 
a considerable proportion of their land 
revenue, by the production and sale of 
mustard or pulse (matikalai) one instal- 
ment on the 15th March, in villages 
which pay their land revenue or a con- 
siderable portion of their land revenue 
by the production and sale of jute, one 
instalment on the 15th November. 
Rule 130 further provides that in Assam 
Valley “Revenue is due from mauzadars 
one month after the instalments, as pre- 
scribed above, become due provided that 
a mauzadar shall not be pressed before 
the 1st May, to make good balances un- 
collected by him. At the discretion of 
the Deputy Commissioner the period of 
grace may be extended to the 31st May.” 
t is, therefore, clear that under R. 130 
revenues due from the mauzadars he- 
Jcome due after the 1st day of May un- 
ess the period is extended by the De- 
puty Commissioner at his discretion upto 
3lst May. ‘Therefore, the land. revenue 
collected, or yet to be collected, by the 
auzadar is ‘revenue’ due from a mauza- 
dar as contemplated by R. 130, and is 
also ‘money falling due to the Govern-~ 
ment” within the meaning of S. 144-A, 












nue’ due from a mauzadar is recover-~ 
able as an arrear of land revenue under 
R. 130 read with S. 144-A of the’ Regula- 
tion. - ; 

10. It is not in dispute in the instant 
case that ‘revenue’ or ‘money’ is due by 
the petitioner to the Government. But 
E Shri Bhattacharjee submits, with regard 

to S. 144-A, that the contract in question 
mis not a statutory contract, and, as such 
is not enforceable in law. In our opinion 
the submission is fallacious. Section 144-A 
does not enjoin that the contract must 


What the section requires is that 
in the money must fall due to the Gov- 
ernment, and (ii) it must be under a 
contract. If both the conditions are ful- 


ment” under the Regulation as contem- 


t is, therefore, crystal clear that ‘reve-. 


ang x 
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filled, the amount shall be recoverable as 
an arrear of land revenue under the 
Regulation. We cannot add the word 
‘statutory’ before ‘contract’. It is against 
the rules of interpretation to add words 
to a provision of law when the provision, 
as it stands, is capable of a reasonable 
meaning which will give effect to the). 
intention of the legislature on the words. 
(See AIR 1962 SC 1500). 

11. We have already referred to Cl. 5 
of the kabuliyat. True it is that the 
kabuliyat is executed in a form in pursu- 
ance of an Executive Instruction: it is 
also true that an Executive Instruction 
does not have the force of law; it is also 
true that a kabuliyat cannot be said to 
be a statutory contract. But it does not 
follow that the contract is not valid and 
unenforceable in law because it is not 
statutory. The settled law is that an 
Executive Instruction does not have the 
force of law, but it does not follow that 
a contract executed in a form prescribed 


by an Executive Instruction is ‘not en- 


forceable in law even if it ig otherwise 
valid. . 

That being so, we do not find any diffi- 
culty.in holding that CL 5 of the kabuliyat 
is a provision of a contract contemplated 
by S. 144-A of the Regulation and that 
the dues from a Mauzadar can be re- 
covered as an arrear of land revenue 
under the Regulation. In our opinion 
the amount of land revenue collected by 
a Mauzadar but not deposited by him 
with the Government can be recovered 
ag an arrear of land revenue under 
Chap. V of the Regulation, and the deci- 
sions of this Court in Civil Rule No. 177 
of 1968 (Assam) (supra) & C, R. No. 800 of 
1970: (reported in 1973 Assam LR 187) 
(supra) do not lay down the correct law. 
They are overruled. The errors in the 
decisions were due to the fact that Sec- 
tions 144 and 144-A of the Regulation 
and R. 130. framed thereunder, were not 
brought to the notice of the Courts. 

No “other decisions of this Court”, 
mentioned in the order of reference, 
have been brought to our notice. 

12. The only other submission of the 
petitioner is that even if the mauzadar’s 
due can be recovered as an arrear of 
land revenue under Chap. V of the Re- 
gulation, the sale of the guns in question 
was bad in law inasmuch as it was in 
violation of the Regulation and the Rules 
made thereunder. 

13. Section 69, which is in Chap. V of 
the Regulation, deals with sale of mov- 
ables. It provides: 
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“69. (1) The Deputy Commissioner may, 
for the recovery of an arrear, order the 
attachment and sale of so much of a de- 
faulter’s moveable property as’ will, as 
nearly as may be, defray the arrear. 

(2) Every such attachment and sale 
shall be conducted according to the law 
for the ‘time being in force for the at- 
tachment and sale of moveable property 
under a decree of a Givil Court, subject 
to such modifications thereof as may be 
prescribed by rules framed by the State 
Government for proceedings under the 
Ei Land Revenue Regulation. 

3 $3 


Sub-section (2) | of 5. 69 presses into “ser 


vice the relevant provisions of, inter alia, 
ag 65, 66, 68 and 69 of O. 21 of the Civil 
C. 

Rules 64 to 73 deal with “Sale General- 
ly”, that is to say, sale of both movable 
and immovable properties. Rule 65, inter 
alia, provides that save as otherwise pre- 
scribed, every sale in execution of a de- 
cree shall be made by public auction in 
manner prescribed. 

The relevant portion of Rule 66 may be 
extracted : 

‘66. Proclamation of sales by public 
auction——(1} Where any property is 
ordered to be sold by publie auction in 
execution of a decree, the Court shall 
cause a proclamation of the ‘intended 
Sale to be made in the language of such 
Court. 

(2) Such epetiansatios shall be drawn 
up after notice to the decree-holder and 
the judgment-debtor and shall state the 
time and place of sale, and specify as 
fairly and sacle a as possible— 

(a) ... ie 

(b) ... cis iká 


{d) the amount for the recovery of 
which the sale is ordered; and 

(e) every other thing which the Court 
considers material fer a purchaser to 
know in order to judge of the mature and 
the walue of the property.” 

Mr. Bhattacharjee submits that R. 66 
is mandatory and its violation renders a 
Sale void. His submission is that in the 


sale proclamation neither the amount of, 


the arrears, nor the value of the guns 
was mentioned in the sale proclamation. 

Rule 68 provides: 

“68. ‘Time of sale-— Save in the case 
of property of the kind described in the 
proviso to R. 43, no sale hereunder shall, 
without the consent in writing of the 
judgment debtor, take place until after 
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the expiration of at least . fifteen 
days in the case of moveable property, 
calculated from the date on which. the 
copy of the proclamation has been affixed 
on the Court house of the Judge order- 
ing the sale.” 

In the instant case the sale took place 
after ten days of the proclamation of 


gale, 


Rule 69 provides: 

“69. Adjournment or stoppage of 
sale— (1) The Court may, in its discre- 
tion, adjourn any sale hereunder to a 


' specified day and hour, and the officer 


Conducting any such sale may in hig dis- 
cretion adjourn the sale, recording his 
reasons for such adjournment ; 
` Provided.. ki 

{2) Where a ‘gale is adoune under 
sub-r, (1) for a longer period than seven 
days, a fresh proclamation under R. 67 
shall be made, unless the judgment-deb- 
tor consents to waive it.” 
There-is an Assam amendment to sub- 
rule (2) and the period of “seyen days” 
has been substituted by “one calendar 
month”. In the instant case, therefore, 
adjournment made by the sale officer not 
being for a longer period than one calen- 
dar month, Rule 69 has not been violated. 

It is true that Rr. 66 and 68 have not 
been complied with, as contended by the 
petitioner; but R. 78, which deals with 
Sale of movable property, provides: 

“78. Irregularity not to vitiate sale, but 
any person injured may sue.— No ir- 
regularity in publishing or conducting 
the sale of moveable property shall vitiate 
the sale; but any person sustaining any 
injury by reason of such irregularity at 
the hand of any other person may in- 
stitute a suit against him for compensa- 
tion or (if such other person is the pur- 
chaser) for the recovery of the specific 
property and for compensation in default 
of such recovery”. 
Rule 78 clearly shows that violation of 
any of the provisions relating to the sale 
of movable property does not ipso facto, 
make the sale void. The sale is merely 
irregular. With regard to the objection 
of the petitioner that the arrears due 
from the Mauzadar were not mentioned 
in the sale proclamation, the answer is 
that the amount due from’ him was known 
to the petitioner himself, as, in his ap- 
plication to the Deputy Commissioner 
dated 24-2-1968 (vide Annexure T to the 
petition) he himself has admitted, “I have 
now to pay only Rs. 16,000.00. With re- 
gard to the omission to put the value of 
the guns sold, the petitioner in his ap- 
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plication dated 24-2-1968 (vide An- 
nexure ‘J’ to the petition at page 23 of 
the. paper book) requested the Deputy 
Commissioner “not to dispose the same 
at such ridiculously low price”. But he 
has not mentioned the value, according 
to him, of the guns, nor in the petition 
before us the petitioner has mentioned 
the proper value, according to him, of 
the guns. On the contrary, the Board 
has found, “In the present -case, we find 
‘|that the gun and the rifle were sold at a 
reasonable price and no substantial in- 


jury has resulted from the sale of these 
two guns”. This is a finding of fact. (em- 
phasis supplied). 

The point whether violation of R. 68 of 
O. 21 makes a sale void, fell for conside- 
ration of a Division Bench of this Court 
in the case of M/s. Dasuram Mirzamal v. 
Balchand Surana, reported in’ AIR 1970 
Assam & Naga 117. In that case it was 
held: (at p. 119) 

“The judgment-debtor in absence of 

substantial injury cannot be heard to 
say that the sale, on account of those ir- 
regularities complained of, is a nullity 
and that the Court had no jurisdiction 
to continue the sale of the property. The 
question, however, will be different when 
the judgment-debtor complains substan- 
tial injury resulting from these material 
irregularities which, although will not 
make the sale a nullity, will subject it to 
close scrutiny to find out whether it has 
resulted in any substantial injury to the 
judgment-debtor ag in this case. The 
terms of. O. 21, R. 68 are indeed impera- 
tive, but even so a sale that takes place 
without complying with these provisions 
may not per se be null and void.” 
Their Lordships relied on a decision of 
the Privy Council, reported in (1893) 20 
Ind App 176 (PC) that considered S. 290 
of the old Civil P. C. corresponding to 
O. 21, R. 68 of the present Civil P. C., 
and held: 

"The Privy Council held that, non- 
compliance of S. 290 is a material ir- 
regularity within the meaning of S. 311, 
but a sale in disregard of S. 290 is not 
a nullity and will not be set aside unless 
direct evidence of substantial injury re- 
sulting from the irregularity has been 
given,” 

14. We respectfully agree with the 
view taken by their Lordships of the 
Division Bench. 

15. In our opinion the same fensonines 


hold good with regard to the non-com- 
pliance of R. 66 of O. 21° of the C. P. C. 


‘neither any allegation of any collusion 
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We, therefore, hold that the sale in ques- 
tion is not void for non-compliance of 
Rr. 66 and 68 of the C. P. C. 








In the application ‘before us there is 


between them and the Deputy Commis- 
sioner, nor has. the attachment of the 
guns been challenged. So even if a writ 
of certiorari be issued to quash the 
order of the Board, the attachment an 
possession of the guns by the auction 
purchasers cannot be disturbed as no 
mandamus can be issued against the 
latter. In the case of Sohan Lal v. 
Union .of India reported in AIR 1957 SC 
529, their Lordships of the Supreme 
Court held (at p. 532):— 

“Normally, a writ of mandamus does 

not issue to, oF am order in the nature 
of Mandamus is not made, against, a per- 
son directing him te do. some particular 
thing, specified in the order, which ap- 
pertains to his office and is in the nature 
of a public duty”. 
In the case before the Supreme Court a 
displaced person was illegally evicted 
from certain premises in contravention of 
the express. provisions of S. 3. of the Pub- 
lic Premises (Eviction) Act and another 
displaced person was put in possession, 
by the Union of India. There was no al- 
legation of any collusion between the 
Union of India and the person so put in 
possession. Their Lordships of the Su- 
preme Court held (at p. 532):— 

"The eviction of a displaced person in 
contravention of the express. provisions 
of S. 3 of the Public Premises. (Eviction) 
Act is illegal and a writ of mandamus 
can issue to or an order in the nature of 
mandamus can be made against, the 
Union of India te restere possession of 
the property to him from which he has 
been evicted if the property is. in pos- 
session of the Union of India Tt. how- 
ever, the property is in possession of an- 
other displaced person and he is not in 
collusion with the Union of India or has 
no knowledge that the eviction was il- 
legal, a writ of mandamus cannot issue 
to or an order in the nature of manda- 
mus cannot be made against him.” 


17. In the instant. case, therefore, no 
mandamus can be issued against respon- 
dents 3 and 4 directing them to return 
the gun and the rifle as there is no alle- 
gation of collusion between them and 
the Deputy Commissioner or that the 
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auction-purchasers knew that material 
provisions of law -were violated in con- 
ducting the sale. Even if the sale be 
held to be illegal, no writ of mandamus 
can be issued to respondents 3 and 4; as 
such it will be futile to issue a writ of 
mandamus against the Deputy Commis- 
sioner, even if justified. 

18. In the result the application is re- 
jected. The Rule is discharged. We, 
however, make no order as to Costs. 

M. SADANANDASWAMY, fJ.:— I 
agree. 

' D. PATHAK, J.:— I agree. 
Application rejected. 
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Satish Chandra Baishya, Appellant v. 
Pannalal Jain, Respondent. 
M. A. (F) No. 39 of 1974, D/- 11-8-1977.* 
_ (A) Constitution of India, Art. 227 — 
Civil P. C. (1908), O. 43, R. 1 (q) and 
0O. 38, R. 5 — Order not accepting secu- 
rity offered by defendant and making 
conditional order of attachment before 
judgment absolute -— Composite appeal 
cum application under Art. 227 — The 
impugned order being composite one and 
having been appealed from, held, there 
was no scope for applicability of Art. 227. 
(Para 4) 
(B) Civil P. C. (1908), O. 43, R. 1 (q), 
0..38, R. 5 and S. 119 — Composite order 
rejecting security and making conditional 
order of attachment before judgment 
final — Appeal against, held could not 
be converted into revision as there was 
an existing vested right of appeal. 
(Para 6) 
(C) Bengal, Agra and Assam Civil 
Courts Act (12 of 1887), S. 21 {i) (a) (as 
amended by Assam Act No. 17 of 1974) 
— Amendment introduced in S. 21 (i) (a) 
by the Amending Act is retrospective in 


operation. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1977 Cal 43 8 
J. N. Sarma, for Appellant; B. N. 
Sarma, Mrs. Meera Sarma, for Respon- 
dent. 
JUDGMENT :— This is an appeal 


directed against an Order passed by Shri 


*(From a decision of N. Hazarika, Asstt. 
Dist. J. No. 1, Gauhati in Money Suit 
No. 150 of 1973, D/- 14-6-1974). 


IU/1U/D439/77/GGM/SNV 








Satish Chandra v. Pannalal (Lahiri J.) 


A.I. R. 


N. Hazarika, Assistant District Judge, 
Gauhati, dated 14-6-1974, whereby in a 
proceeding under O. 38 of the Civil P. C. 
the learned Judge did not accept the se- 
curity offered by the defendant and also 
made the conditional order of attachment 
before judgment absolute., 


2. Counsel for the respondent thas 
raised a preliminary objection as to the 
maintainability of the appeal. According 
to the counsel, the appeal should have 
been filed before the District Judge in 
view of the amendment made in the 
Bengal, Agra and Assam Civil Courts Act, 
by Assam Act 17 of 1974 (hereinafter to 
be referred as “the Amending Act’). Ac- 
cording to the counsel though “the Am- 
ending Act” came into force on the 6th 
day of May, 1974, it is retrospective in 
operation and as such, the forum of the 
appeal, which is valued less than Rupees 
15,000/-, is and was at all relevant time, 
the Court of the District Judge, Gauhati. 


3. Counsel for the Appellant resists 
the contention on three-fold grounds. 
Firstly the Counsel submits that the trial 
Court had no jurisdiction to call upon 
the defendant to furnish security or issue 
order of conditional attachment before 
judgment inasmuch as ex facie the ap- 
plication of the plaintiff made under 
O. 38, R. 5 of the Civil P. C. did not con- 
tain the pre-requisites empowering the 
Court to issue such an order. According 
to the Counsel if the said application is 
devoid of any averment or allegation 
that the defendant had the requisite in- 
tent to obstruct or delay the execution of 
any decree that might be passed against 
him or did anything as contemplated 
under O. 38, R. 5 (1) (a) (bo). According- 
ly, the Counsel submits that the defen- 
dant has filed a composite appeal cum 
application under Art. 227 of the Con- 
stitution. I find the statements of the 
Counsel to be true. 


4. However, Shri B. N. Sarma, Coun- 
sel for the respondent has very rightly 
pointed out that determination of the 
question touches the merits of the ap- 
peal and the impugned order is a com- 


posite order of rejection of security and 


making the conditional order of attach- 
ment before judgment absolute. I find 
sufficient force in the contention and hold 
that in fact this is a composite order 
and the appeal has been preferred 
against the said composite order passed 
on 14-6-1974. Accordingly, I hold that 
there Is No scope of applicability of Arti-| 
cle 227 of the Constitution. 


1 ee seman = 
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5. The second contention of the Coun- 
sel for the Appellant is that the appeal 
pertaining to the order making the con- 
ditional order absolute may be convert- 
ed to revision under S. 115 of the Code. 


6. I hold that the said order is appeal- 
able under O, XLIII, R. 1 (q) of the 
Code. Counsel for the parties admit the 


position. Under these circumstances I 


hold that I have no jurisdiction to con- 
vert an appeal into revision .when there 
is an existing vested right of appeal I 
reject the contention of the Appellant. 


7. The third contention of the Coun- 
sel for the Appellant is that the ‘“Amend- 


ing Act” is not retrospective in operation 


and the suit having been filed long be- 
fore the “Amending Act” came into force 
the provisions contained in the “Amend- 
ing Act” are not applicable in the in- 
stant appeal. The suit was filed on 
17-12-1973. Valuation of the suit is 
Rs. 7,100/- for the purposes of jurisdic- 
tion and court-fees. The appeal has 
been valued accordingly. The appeal is 
directed against - the impugned order 


dated 14-6-1974 and filed on 12-7-1974.. 


It is also indubitable that the pecuniary 
Jurisdiction of the District Judges for the 
Purposes of appeals have been raised 
from Rs. 7,000/- to Rs. 15,000/- by ‘the 
“Amending Act” (Assam Act 17 of 1974). 
The Act was published on 6-5-1974 in 
the Assam Gazette, it was extended 
throughout Assam ane: came into force 
at once, 


8. The Counsel for the Appellant sub- 
mits that such a law taking away or 
abridging or affecting a vested right 
must be. interpreted as. prospective in 
operation. In support of the contention 
the Counsel relied on Taramoni Dasi v. 
Kalidasi Majhi (AIR 1977 Cal 43) and 
particularly referred to a passage reading 
as under :— ., 


“We have gone through the provisions 
of Bengal, Agra and Assam Civil Courts 
(Amendment) Act and we do not find that 
there is any provision by which the vest- 
ed right of appeal has been taken away 
either EADICSSNy or by necessary intend- 
ment”. 

9. However, that is the view expres- 
sed in respect of West Bengal Amend- 
ment Act of the very same Act. But let 
me consider as to whether such vested 
right of appeal has been taken away 
either expressly or by necessary intend- 
ment. Relevant provision of.the Bengal, 
Agra and Assam Civil Courts (Assam 


Hazi Ali Newas v. Radheshyam | 


Gau. 9 


Amendment) Act, 1973 (Assam Act XVI 
of .1974) reads as under :— 

"3. (1). The provision.of Cl. (a) of sub- 
sec. 21.of the Principal Act as amended ` 
by this Act shall apply ‘irrespective of 
the fact that suits, proceedings, decrees 
Or orders out of which the appeals re- 
ferred to therein arise were instituted or 
made .prior to the commencement of this 
Act. 

(2). Notwithstanding anything to the 
contrary contained in the Limitation Act, 
1963, an appeal from a decree or order 
made between the commencement of this. 
Act, which but for the provision of this 
Act, would have been preferred before 
the High Court within ninety days from 
the date of such decree or order, shall be 
preferred to the District Judge, within 
the said period”. 

10. Therefore, there is no escape from 
the conclusion that the amendment intro- 
duced in S. 21 (1) (a) has been expressly 
made retrospective. in operation. As 
such, I hold that the proper forum of 
appeal against the impugned order was 
and is District Judge at Gauhati and 
the appeal ought to have been preferred 
before the said Court. I hold that the 
appeal is not maintainable in this Court. 

11. In the result, I hold that the ap- 
peal has been wrongly preferred in this 
Court, which is written large from the 


- entire proceedings itself and accordingly 


direct that the Memorandum of Appeal 
along with the enclosures shall be re- 
turned to Appellant with proper and 
adequate endorsement as required under 
the Law, to enable the Appellant to pre- 
sent the same before a competent Court. 


12. The appeal is disposed of accord- 
ingly. 
Order accordingly. 


A 


AIR 1978 GAUHATI 9 
K. LAHIRI, J. 
Hazi Ali Newas and another, Appel- 
lants v. Radheshyam Khatowal and 
others, Respondents, 
Misc. Appeal . (First) 
D/- 28-7-1977.* 
Motor Vehicles Act (4 of 1939), S. 110-A 
(1) and (3) — Assam Motor Accidents 


*(Against Judgment passed by the Mem- 
ber Motor Accidents Claims Tribunal. 
Nowgong in M. A. C. No. 6 of 1969, 
D/- 20-1-1971). 


1U/JU/D437/77/GNB/DVT 


No. 18 of 1971, 
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Claims Tribunals Rules, 1960, R. 8 — 
Claim petition if to be made by all legal 
representatives — Condonation of delay 
‘ — Illness of applicant — Value of medi- 
cal certificate — Refusal to summon doc- 
tor as witness under R., 8 — Effect. 
Where a young man aged 18 years died 
on 10-2-69 as a result of a motor acci- 
dent which happened on 9-2-69 and the 
parents filed a claim petition before . the 
Tribunal on 21-4-69 along with a sworn 
affidavit by the father supported by a 
medical certificate stating that the delay 
in preferring the claim petition was due 
to his illness and an application for sum- 
moning the doctor in question as a wit- 
ness in support of the case was also filed 
but the Tribunal: refused to condone the 
delay and dismissed the claim petition 
on the ground (1) that no reason was 
given as to why the other claimant 
namely the mother could not file the 
claim petition fin time and (2) that the 
doctor was: found to be “very cheap” 
and no reliance could be placed on the 
medical certificate, setting aside the dis- 
missal of the claim petition: held that: 


(1) the first ground of rejection of the 
elaim petition was irrelevant and unten- 
able because it was not necessary for 
all the heirs and legal representatives to 
make the claim petition and the Tribunal 
ought to have considered the effect of the 
husband’s. illness on the wife and the 
effect of the death of the young man on 
the parents, 

(2) since the correctness of the medi- 


eal certificate was not challenged by the 
opposite party the Tribunal could have 


acted on the certificate and it was not . 


proper for the Tribunal to make adverse 
comment against the doctor without 
giving him any opportunity, 

(3) in view of R. 8 the Tribunal had 
no power and jurisdiction to refuse to 
summon and examine the doctor when 
so applied for by the father as the doctor 
was the most material witness to prove 
the father’s illness which prevented him 
- from preferring the claim petition within 
time. (Paras. 2, 4, 5, 6, 8, 9, 10) 

K. Sarma, for Appellants; J. P. Bhatta- 
charjee, P. C. Kataky and B. S. Guha, 
for Respondents. 

JUDGMENT: — This is somewhat 
startling disposal of a Claim Case by the 
Presiding Officer of the Motor Accidents 
Claims Tribunal, who made every en- 
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A.I. R- 


2. The appellants (husband and wi ed 
Iost their well grown up young child = 
about 18 years in a motor: accident: 
accident happened on 9-2-69 and he 
young man died on 20-2-69. A claim peti- 
tion was filed by the parents before the 
Motor Accidents Claims Tribunal at 
oe on 21-4-69. At all relevant 

time, the period of limitation for making 
such claim application before the Tribu- 
nal constituted under the Motor Vehicles 
Act, 1939, was 60 days. The period of 
limitation hag been extended to 6 months. | 
Under S. 110-A (3), Claims Tribunals 
have power to entertain application 
even after the expiry of the period of 
limitation if it is satisfied that the appli- 
cant has been prevented by sufficient cause 
from making the application in time. 
The appellants/claimants filed a claim 
petition on the death of their son in the 
motor accident before the Tribunal on 
21-4-69. Along with the said application, 
a sworn affidavit was filed by the father 
{appellant No. 1) supported by a medical 
certificate stating that the delay in pre- 
ferring the claim petition was due to his 
illness, The appellant No. 1 stated inter, 
alia that he was illiterate and that he 
could not present the application within 
the limitation due to his illness. The 
medical certificate was that of an Assis- 
tant Surgeon, Class I of Nowgong Civil 
Hospital, There is no counter to the said 
affidavit. 


3. Under the provisions of the Assam 
Motor Accidents Claims Trf¥bunal Rules, 
1960, the Tribunal, on receipt of such 
an application could have examined the 
applicant on oath and recorded his state- 
ment and could have dismissed the claim 
petition after his examination. It. did not 
do either. The Tribunal issued notice to 
the parties; they appeared and filed writ~ 
ten statements: the case was ready for 
hearing; the matter was unnecessarily 
prolonged and there was no real endea- 
vour made by the Tribunal either to 
dispose of the application for condona- 
tion of the delay or the claim case it- 
self, 

4.. On 18-1-71, the appellant No. I 
filed an application clarifying certain 
statements in the original application for 
condonation of the delay. He stated inter 
alia that in the medfcal . certificate, 
through mistake, the doctor had failed 
to record that he ‘(the appellant No. 1) 
was advised to take rest for 5 days more 
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the affidavit in support thereof and the 
medical certificate are at pages 32-37 of 
the Paper Book. The appellants also filed 
an application praying for summoning of 
the doctor in question for ‘examination 
in the proceedings in support of his case. 
No counter was filed by any of the Res- 
pondents against the affidavits filed by 
he appellant No. 1 regarding his illness 
nor the correctness of the certificates 
was disputed by the Respondents in any 
application or affidavit. 

5. In the absence of any such coun- 
ter, in my opinion, the Tribunal could 
have acted on the affidavits and the 
medical certificates filed along with the 
‘condonation application, ‘but the Tribu- 
nal refused to condone the delay and 
dismissed the claim petition on two 
‘grounds — firstly, that no reason was 
given as to why the other claimant, 
namely, the mother (appellant No. 2) 
could not file the claim petition in time 
‘and, secondly, the doctor was found to 
‘be ‘very cheap” and no reliance was 
placed on the medical certificates. — 

6. In my opinion, the Tribunal has 
committed a grave error in considering 
that it was necessary for all the heirs 
and legal representatives to make such 













the Rules, it appears clear that it is not 
at all necessary for all the heirs and 
legal representatives to make such an 


e effect of the illness of the husband 
on the wife and should have considered 
the effect of the death of a well grown 
up young man on the parents. I hold 
that the first ground is irrelevant and 
untenable. The Tribunal did not at all 
consider the question that the sworn affi- 
davits were not countered by the Res- 
pondents. The correctness or the con- 
tents of the certificates were not chal- 


. I fail to understand as to 
how the.Tribunal could have made such 
an adverse comment against a responsi- 
le medical practitioner without just and 
sufficient reasons therefor and that too 
Without giving him any opportunity. I 


econd certificate when there was some 
omission in the first certificate. Under 
these circumstances, I am of the view 
that the second ground for rejecting the 

im petition does not appear to be a 
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correct finding. However, the provisions; 
of R. 20 of the Assam Rules do not 
make the provisions of O. XIX of the 
Code applicable in the proceedings be- 
fore the Claims Tribunal, As such, it is 
doubtful. as to whether the Tribunal 
could have acted on the affidavits alone. 

7. Be that as it may, in the instant 
case, I find the impugned judgment is 
liable to be set aside for another grave 
illegality committed -by the learned 
Tribunal. 


& The appellants/claimants filed an 
application for summoning the doctor to 
examine in the case. The Tribunal had 
No power and jurisdiction to refuse to 
summon and examine the doctor when 
so applied for by the appellant No. 1 in 
view of the clear provisions contained 
in R. 8 of the Assam Rules, which reads 
as follows :— 

“Rule 8. Summons of witnesses: — 
If an application is presented by any 
Party to the proceeding for the summo- 
ning of witnesses, the Claims Tribunal 
shall, on payment of the expenses in- 
volved, if any, issue summons for the 
appearance of such witnesses, unless it 
considers that their appearance is not 
necessary for a just decision of the case.” 


9. This Rule limits power of the Tri- 
bunal to refuse to summon a witness; it 
could have refused to summon the wit- 
ness only if it considered that the ap- 
pearance of the witness was not neces- 
sary for the just decision of the case. 
There is no order passed by the learned 
Tribunal holding that the examination 
of the witness was not necessary for the 
just decision of the case. On the con- 
trary, it is apparent that the doctor was 
most material witness to prove the illness 
of the appellant No. I, which prevented 
him (the appellant No. 1) from prefer- 
Ting the application within the prescri- 
bed period of limitation. In this view of 
the matter, I hold that the Tribunal has 
violated the express provision contained 
in R. 8 in refusing to summon the doctor 
and in making the impugned order dated 
20-1-1971 in M. A. C. Case No. 6 of 1969. 


10. Therefore, the judgment = and 
order dated 20-1-71 passed by the Pre-’ 
siding Officer. of the Motor Accident 
Claims Tribunal, Nowgong in M. A. C. 
No. 6 of 1969 is set aside. The matter is, 
temanded back to the Tribunal with a 
direction to dispose of the matter expe- 
ditiously bearing it in mind that the ap- 
plication was filed on 21-4-69 before the 
Tribunal. I direct that the Tribunal 
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should dispose of the matter within six 
months from the date of receipt of the 
records, 


13. In the result, appeal fs allo- 
wed with costs of Rs. ane payable by 
the Respondents to the appellant at the 
rate of Rs. 100/- each. 

Appeal allowed. 
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S. RANGARAJAN AND. N. IBOTOMBI 
SINGH, JJ. 
Tagi, G. B. and others, Petitioners v. 
Additional Dy. Commissioner and others, 
Respondents. 


Civil Rule No. 2 (K) of 1975, D/- 29-3- 
1977. 


Scheduled District Act (14 of 1874), 
Ss. 6, 7 — Rules for Administration of 
Justice/Police in Naga Hills Districts 
(1906), R. 14 —. “Customary duties for 
public purposes” — Maintenance of vil- 
lage boundaries is one of such duties. 


. Rule 14 of the Rules for Administra- 
tion of Justice/Police in the Naga Hills 
Districts, 1906, framed under the Sche- 
duled Districts Act, 1874, refers to “cus- 
tomary duties for public purposes” and 
it also enumerates some of them, like 
upkeep of roads, village footpath, bridle 
path, village wells ete., It is clear from 
the very language employed that the 
specific instances of customary duties 
for public purposes are by no meang ex~ 
haustive; they are merely jllustrative. 
(Para 18) 


The village in Nagaland ts especially 
self-contained one (even more than in 
the other parts of this country), Feuds 
resulting in even a kind of ‘‘war-fare” 
had to be avoided and controlled. This 
predatory instinct seems to have survi- 
ved even in modern times. The meaning 
of the expression “customary duty” em- 
ployed.in R. 14 has to be appreciated in 
this historical context. It seems that 
there is a customary duty to defend the 
boundary of each village and an even 
greater duty not to interfere with or 
violate such boundary; this. is one of the 
objects, to achieve which, R. 14 was en- 
acted. This object, visualised in R. 14, 
could not be fulfilled unless it were. pos- 
sible to deal with the villages collectively 
and impose collective fines on them 
when they violate such a boundary. In 
view of this, the order imposing a col- 
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-Kiditsu, for Petitioners; 


A.1. BR. 
lective fine for violation of village. 
boundary is not invalid. (Para 22) 
Cases Referred: Chronological Paras 
ATR 1970 SC 150 12 


AIR 1967 SC 212 : 1967 Cri LJ 265 13 


B. C. Barua, B. M. Mahanta; N. 
R. C. Chou- 
dhury, Advocate General; W. A. Shishak; 
Sr. Govt. Advocate, for Respondents. 


S. RANGARAJAN, J.: — This case 
raises an interesting question concer- 
ning the fixation of village boundaries 
and the rights which flow to the concer- 
ned villagers from it, necessarily impar- 
ting the idea of the duty of the concerned 
villagers of preserving, not violating, the 
village boundary (common frontier); 
otherwise there is the likelihood of re- 
currence of the kind of ‘“war-fare’”’ that 
was quite common between adjacent 
villages. The dispute here relates to the 
boundary between the villages of Tening 
and Tepon, which were known in the 
older times as Henima and Dupema, res- 
pectively. 

2 The facts leading to the fixation of 
the boundary between the two villages 
in the year 1947 have been. set out in 
the order, Annexure-11 to this petition, 
which has been filed on behalf of the 
villagers of Tepon; it fs a copy of the 
decision made by Mr. S. J. Duncan in, 
what is known in this area as, Political 
Case No. 41 of 1947. The older names 
of the two villages of Tening and Tepon, 
Henima and Dupema, respectively figure 
in Annexure-11, as well as some other 
documents filed in. this case. The decision . 
was made by Mr. S. J. Duncan on the 
basig.of a local enquiry which he made 
concerning the dispute. He made refer- 
ence to the boundary between the two 
villages which had been laid by Sir 
Charles Pawsey (who was stated to be 
the Deputy Commissioner, Naga Hills, 
upto 1947) in the following terms :— 

TEER the boundary in regard to the 
land on the right of the path going from 
Henima-Dupema in so far as part of the 
boundary is concerned there is no more 
dispute. In so far as the boundary on the 
left of the path is concerned he (Sir 
Charles Pawsey) deferred demarcation 
till the land was cultivated.” 

3. This decision wag stated to be in 
November, 1947. There was no dispute 
regarding the decision made by ‘Sir. 
Charles Pawsey. 

4. The land was thereupon cultiva- 
ted by Henima (Tening) in 1947 as per 
the said decision. No protest is. alleged: to 
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bave been made f 
the time of Henima (Tening) cultivating 
the Jhums, i.e. during the process of 
cultivation; nor was there any protest 
made with regard to Henima (Tening) 
cultivating and Henima (Tening) there- 
after gathering the harvest; nonetheless 
Dupema (Tepon) joined in a body and 
almost completely damaged the grana- 
rieg of two Henima men. A report was 
received through Henima that Dupema 
was “preparing for war.” 

5. It may be noted, passing over 
other details not necessary for our pre- 
sent purpose, that Mr. S. J. Duncan fixed 
the boundary, as per a “red dotted line”, 
in a sketch map (not available before us) 
from the “stone” which formed a start- 
ing point of the boundary laid down by 
Mr. Pawsey for the land on the right 
of the path (starting from Henima); 
boundary proceed down the Hill till it 
came to an Ant Hill (mount), from this 
mount (or ant hill) in a straight line till 
it came to the head (source) of a small 
nalla and down this nalla to the Duilem- 
ki- and thereafter down the Duilemki 
to its confluence with the Baduiki (two 
streamlets). The villagers of Dupema, 
i.e. Tepon were fined Rs. 300/- for des- 
troying the two granaries of Henima 
(Tening) and were also given copies of 
the necessary portion of the order which 
was said to be ‘“side-lined in “blue”. 
There does not appear to have been any 
appeal against this decision. 


6. The further facts leading to this 
dispute appear as follows :— 

Annexure-VI to the petition igs a copy 
of a judgment (order) passed by the 
Deputy Commissioner, Kohima District, 
(Shri I. Longkumar) to the following 
effects :— 

“Both Tepon and Tening villages 
would confine to respective areas de- 
marcated earlier by the Deputy Commis- 
sioner. Any encroacher on the land be- 
‘yond the earlier defined areas will be 
severely dealt with by the Government. 
The demarcation made by the earlier 
Deputy Commissioner must stand.” 


7. The exact date on which this order 
was passed does not appear from the 
said copy, which presumably shows the 
dates of application for a copy and a 
copy being granted, ranging between 
25-8-73 to 28-8-73; it seems the copy was 
obtained on 28-8-73. Shri B. C. Barua, 
the learned counsel for the petitioner, 
was unable to show a certified copy of 
the order (of which Annexure-VI is a 
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by Dupema (Tepon) at - 


the . 


-from the villages including 


‘subsequent reminder 
_of Tepon complaining that no action had 
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typed copy) obtained by his client. In 
order: to ascertain whether the date 
of the Deputy Commissioner’s order 
appearg in the certified copy but 
has been omitted in the copy filed along 
with this petition. However, we are able 
to see from the petition dated 30-8-73, 
Copy of which is Annexure-VI filed on 
behalf of Tepon village (Dupema) that 
the villagers of Tepon village had receiv- 
ed a copy of the Deputy Commissioner’s 
order “dated 25-7-73". This obviously 
refers to the order, copy of which is An- 
nexure-VI, which was obviously applied 
for on the very date the order was pas- 
sed. It was asserted by the petitioner, 
however, in Annexure-IV that the said 
order dated 25-7-73 was passed “In ab- 
sentia”, confirming the decision earlier 
given by the Deputy Commissioner on 
an enquiry report submitted by the SDO . 
(Civil), Peren. It was pursuant to this 

order representations were made, as we 
find from Annexure-IV, to the Deputy 
Commissioner that there was need for 
the boundary being clearly demarcated 
after proper verification of the area and 
that the same could be. done only with 
the help of the persons.present on the 
spot when the officials concerned visited 


' the spot and the decision was made, It 


was also stated many eye-witnesses both 
Dobashis 
(official interpreter) and Government 
officials were available for being exami- 
ned. The villagers of Tepon, therefore, 
accordingly prayed for.an enquiry to 
demarcate the boundary line, 


8. Annexure III to the present peti- 
tion is a copy of application from Tepon 
village to the Deputy Commissioner 
asserting here for the first time — a fact 
not referred to even in Annexure-IV — 
that Tening villagers entered Tepon land 
duly armed and destroyed the growing 
paddy of the villages with dao-etc. In the 


result it was complained that the paddy 


cultivated by the 17 villagers of Tepon 
had been destroyed and they were redu- 
ced to starvation. It was admitted that 
the boundary line had been drawn by 
Mr. Pawsey, the then Deputy Commis- 
sioner of Naga Hills District in a judg- 


.ment passed by him though it was fur- 
-ther stated that the “place of occurrence” 


was given to Tepon. 


§. Annexure-V to this petition was a 
by some villagers 


been taken in furtherance -of their origi- 
nal application, Annexure-II, 


~~ 
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10. In the impugned order, which 
was passed on 10-9-74, it has been stated, 
inter alia, that the official who passed 
it (Namko Zeliang) had himself accom- 
panied Mr. S. J. Duncan, at his: request; 
he was then the Headmaster of Govern- 
ment High School, Peren (he became, 
later, a Circle Officer in 1958). The said 
officer (Namko Zeliang) had himself, on 
a later occasion, had ordered the con- 
struction of three cemented pillars along 
the boundary now in dispute; firstly on 
the mound, secondly between mound and 
head source, and lastly on the head 
source of the smali nalla (without name) 
which flowed to the Duilemki. Shri 
Namko Zeliang later found, : on check, 
that these pillars have been dismantled 
by “interested persons’. He could see 
some new findings, which were impor- 
tant marks, on ‘the straight line as 
laid down by Mr. 8. J. Duncan which 
can be safely regarded as the boundary 
“even now”: starting from the hill (un- 
cultivable) down to the “big stone” (as 
shown in the rough sketch map) from 
the big stone four steps, one small stone 
' three steps and one big stone (but smal- 
ler than the first stone) two stones, 
one smaller stone, and straight going 
from the 4th small stone thirty steps he 
found the mound (ant hill) as per Ten- 
ing and not Tepons (ant hill). From the 
ant hill (mound) one went about 120 
(one hundred twenty) steps to reach. the 
head source of the nalla (without aa 
which runs straight to, Duilemki. 


11. The net result of the spot PT 
cation (by one who was quite knowledge- 
able and was himself personally ac- 
quainted with the earlier demarcation) 
was that the Tepon village had encroa- 
ched into Cherankui land and violated 
the order of Mr. S. J. Duncan. It may 
be noted, in this connection, that there 
is reference in the impugned order to 
what had been dealt with by Mr. Burhe 
and Mr. Pawsey, namely, that it was 
Changai range; Mr. Duncan had dealt 
with Cheranqui range. 

12. It is important that the entire 
basis of the impugned order is the result 
of the said “spot inspection”. Shri Nam- 
ko Zeliang not only saw, at the time of 
hig visit before, passing the impugned 
order, a few features which helped him 
to fix the boundary but he himself had 
known Mr. S. J. Duncan’s demarcation 
of the said boundary. The impugned 
order, therefore, would not have to be 
viewed as one passed by an umpire who 
had himself personal knowledge of the 
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during the inspection 


A. I. R. 


fact in dispute a feature vitiating his 
decision on the ground of hig own per- 
sonal knowledge but on the ground of the 
same being, on the contrary, vesting him 
with, a kind of expertise which only 
made him all the more qualified to de- 
cide the dispute, in the absence of bias 
or mala fides, even if this decision may 
be regarded as a quasi-judicial one and 
not a purely administrative one. Actual- 
ly fixing the demarcation line between 
villages may be strictly making an ad- 
ministrative decision. Even if it is regar- 
ded as a quasi-judicial one, in view of 
the decision of the Supreme Court in 
A. K. Kraipak v. Union of India, AIR 
1970 SC 150, the distinction previously 
drawn between administrative decision 
has diminished, almost to vanishing 
point. The decision, therefore, has to be 
viewed substantially from the point of 
fairness in reaching it. No principle of 
natural justice was violated; no such vio- 
lation has been alleged. The same was 
reached openly in the presence of the 
contestants and after verifying the topo- 
graphical details which were determi- 
native of the dispute. In such a situation 
(especially involving tension between 
two villages) there was clearly no need 
for Shri Namko Zeliang to indulge in the 
needless exercise of recording evidence 
concerning facts which were physically 
verifiable, especially when he was also 
aided by his own expertise, stemming 
from his having been present not only 
and decision of 
Mr: Duncan, but even later (in 1958) as 
Circle Officer of this area. This expertise 
was an invaluable element in his deci- 
sion and would have to be upheld even 
for this reason, in the absence of impu- 
tation of mala fides. There is not even a 
whisper of mala fides in this case. Such 
expertise had to be made known to the 
contestants in the very process of making 
a spot inspection in thelr presence, in- 
volving (as it necessarily did) ‘a full dis- 
cussion, including such facts as were 
within his personal knowledge and 
known to the contestants themselves. 
The latter feature is emphasized by rea- 
son of several persons, from both sides, 
who were present during the ‘previous 
fixation by Mr. Duncan being alive 
this fact appears from the very, repre- 
sentations made by the petitioners in 
this case to the effect that several of 
them were available: it was only stated 
that an equal number of such persons, 
from each side, should have been for« 


mally examined. We are wholly unable 
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to appreciate any compulsive need for 
adopting such a procedure in the cir- 
cumstances explained above.. Adminis- 
trative law has grown to such propor- 
tions, that it has broken out of the aa 
vious restitutive approaches, especially in 
the areas involving expertise. The need- 
ed expertise is now considered to be the 
most valuable part of such decisions; the 
only requirement (which is one pertain- 
ing to fairness) seems to be that before 
such decisions, based.on expertise, are 
reached the relevant details pertaining 
to it must be known to the contestants, 
so that they may have an opportunity 
of making their submissions to the um- 
pire having such expertise, before he de- 
cides. Judged by these standards the 
impugned decision could not it seems, 
‘to us, bė assailed; it was a fair one, 
openly made, in the presence of the con- 
testants and after hearing them on the 
topographical] details necessary and rele- 
vant for the decision. The only other as- 
pect, concerns the legal authofity for in- 
voking a collective fine, the details of 
which will be noticed presently. 

13. The true perspective needed for a 
decision of this case can be had from the 
Rules for the Administration of Justice/ 
Police in the Naga Hills District (said to 
be still current as per the decision of the 
Supreme Court in AIR 1967 SC 212, 
State of Nageland v; Ratan Singh). They 
are the revised rules that were made for 
the administration of Justice and. Police 
in Naga Hills by the aforesaid rules, 
cancelling all previous rules. It deals 
with certain general aspects in addition 
to specific areas like police, criminal, 
Justice etc. The administration of the 
district of Naga Hills was vested in the 
Governor of Assam and certain others 
including the Deputy Commissioners 
and the Addl.. Deputy Commissioners who 
were to be appointed by the Governor, 
theiy areag and jurisdiction also being 
defined .by the . Governor; 
Commissioners could do so in the case of 
assistants working under him. The con- 
trol of police has been vested in the De- 
puty Commissioner acting on behalf of 
the Governor. There is a’ separate cate- 
gory of rules for police—Rr..6 to 14 in 
Chap. IIL Appeals from all orders pass- 


ed by various officials including village ` 


authorities in police matters would lie to 
the Deputy Commissioner, Certain duties 
were laid on mauzadar, GBs, etc. in the 
matter of watching .and reporting and 
delivering vagrants, bad and suspicious 
characters from within their jurisdiction; 
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the Deputy’ 


_a collective fine on Tepon Village 


(Rangarajan J.}. (Prs. 12-15] Gan. 15 


special provisions existing relating to the 
rural police, who are not police officers 
within the meaning of Ss. 25 and 26 of 
the Evidence Act or S. 162 of the Cr. P.C. 
(old). . Certain provisions, which | are 
needless to notice here, have also been 
made in respect of certain heinous crimes 
like robbery, murder, ete. What con- 
cerng us at the moment is R. 14, which 
is in Part 11 of the said Rules, relating 
to the police. It is a a set it out 
fully. 

“All the inhabitants of the Naga Hills 
who are under the administrative control 
of the Deputy Commissioner are bound 
to aid the regular police and village au- 
thorities when required to do so for the 
maintenance of order or the apprehen- 
sion of offenders (or for the performance 
of customary duties for public purposes 
like the repair or upkeep of roads, village 
foot path, bridle paths, village wells, 
construction work, etc.). Any persons 
failing to do so is liable to fine, the. fine 
to be adjudged by the mauzadar, gaon- 
bura, chief, headman of a khel or other 
chief village authority, to the extent he is 
empowered to- award in criminal cases or 
by the Deputy Commissioner (or the Sub- 
Divisional Officer, Mokokchung, so far as 
the Mokokchung Sub-Division is con- 
cerned, if a fine beyond the amount those 
officers are authorised to impose is con- 
sidered necessary. When the particular 
persons blamable . for: failure to aid in 
any community cannot be ascertained, 
the mauzadar, gaonbura, chief, headman 
of a khel or chief village authority, shall 
be considered responsible, and if it ap- 


‘pears that the community is to blame, 


and that particular offenders cannot be 
discovered, a fine may be imposed upon 
the community, but by the Deputy Com- 
missioner only “or by the Sub-Divisional 
Officer, Mokokchung So far as the Mokok- 
chung Sub-Division is concerned, subject 
to the approval in writing of the Deputy 
Commissioner”. 


14. Appeal lies to the High Court 
against the order of the conviction pass- 
ed by the Deputy Commissioner award- 
ing life imprisonment or fine upto 
Rs. 1,000/- or more. The present peti- 
tion is such an appeal. 

15. The Additional Deputy Commis- 
sioner, Shri Namko Zeliang, has imposed 
who 
were found. guilty of- violating Mr. Dun- 
can’s order. They were ordered to pay a 
fine of Rs. 1,480/- collectively for .the 
encroachment of the boundary and also 
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for illegal cultivation on the encroached 
land to be paid within 3 days. If the 
same was paid within the said period, 
Tepon villagers will harvest the standing 
crops. In the event of not paying Rupees 
1.480/- within the said time, the Govern- 
ment will harvest the standing crops and 
eyen then Tepon village will pay a fine of 
Rs. 1,000/-. The paddy so harvested was 
to be given to the NAP (Nagaland Armed 
Police) Tening at a nominal cost of Rs. 5/- 
per tin of grain. Out of the total pro- 
ceeds of the sale of paddy, Rs. 1,000/- re- 
ceived in the above manner from Tepon 
village, Rs. 400/- would be paid to Tening 
and the balance to be used for construc- 
tion of permanent nalla along the above 
boundary: line starting from 10 (ten) feet 
down the hill to big stone and from the 
4th stone to the ant-hill and then to the 
nalla to be 3 (three) feet by 3 (three) 
feet. 


16. The challenge, to the impugned 
order, has been essentially based before 
us on the ground that R. 14 does not 
apply to the present case. There is very 
little substance in the contention that 
R. 14 was not expressly invoked in the 
impugned order. It is settled law that 
even without stating the provision of law, 
the authority could use the power con- 
ferred by that law if it exists. The only 
dispute, therefore, is substantially one 
pertaining to whether on the facts of the 
case (which are indisputable) ` Rule 14 
would apply. 


17. The said Rule, even on a plain 
reading of it, would show that the power 
to impose collective fine, which was obvi- 
ously considered necessary to confer, 
was due to the imperative need to keep 
the peace and maintain law and order 
among tribals and villagers in this area. 
Rule 14 itself refers to this ‘aspect, name- 
ly. “the maintenance of order”. The pro- 
visions of R. 14 would, therefore, have to 
be read and understood in the context of 
this need, to maintain order. [In the 
case of apprehension of offenders, the en- 
tire community, could be collectively 
fined, if they are blamable for failure to 
aid in apprehending the required offen- 


der(s). It would be needless to dilate 
this aspect here. 
18. The crucial question is whether 


the villagers of Tepon had failed to per- 
form any “customary duty” as contem- 
plated by the said Rule. Rule 14 no 
oubt refers to “customary duties for 
public purposes” and it also enumerates 
some of them, like upkeep of roads. vil- 
lage footpath, bridle path, village wells 
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etc. ete. It is clear from the very langu- 
age employed that the specific instances 
of customary duties for public purposes 
are by no means exhaustive; they are 
merely illustrative. This being the case, 
the decision in this case would hinge 
upon whether the duty to maintain the 
village boundaries fixed by the autho- 
rity, and not violating it, can be consider- 
ed to be one of customary duties for 
public purposes contemplated by R. 14. 
For the purpose of a clear understanding 
of this aspect it appears ‘necessary to 
briefly notice the historical context. A 
number of works giving a historical ac- 
count of the Nagas, of the Nagas parti- 
cularly in the 19th Century, are avail- ` 
able; we can find some useful observa- 
tions on this aspect, found in “The 
Angami Nagas” by J. H. Hutton, C. L E. 
D. Sce, M. A. published by Oxford Univer- 
sity Press in 1969. The same was pub- 
lished by direction of the Government of 
Nagaland. The passages we have in 
mind appear in Part 11 of the said work, 
commencing from page 43. The said part 


which deals with “domestic life” starts 
in the following manner: 
“The Angami village is invariably 


built either on the summit of a hill, on a 
high saddle, or perhaps more frequently 
on the ridge of some spurt running down 
from a high range. This site, though 
generally in a position highly defensible 
if not impregnable from the point of 
Naga warfare, has not been chosen with a 
knowledge of the weapons of civilisation, 
and could usually be easily commanded 
by firearms from some adjoining peak or 


We. are concerned here with Angami 


villages. It is again stated (page 44) as 
follows :— 
“The Angami villages must, before 


their’ annexation, have been élaborately 
and effectively fortified. They have lost 


_the less permanent of their original de- 


fences, but their ditches, approaches and 
great doors have so far survived the in- 
sidious ravages of the “Pax Britannica”. 

19. Dr. Hutton cites a passage from 
Capt. Butler describing the Angamj vil- 
lage the whole of which need not be set 
out here; the same has been reproduced 
in pages 44 and 45 of the above said 
work. 

26. It is clear from a perusal of the 
said passage that whenever there are 
some clan feuds, a careful watch is kept 
day and night and that several roads 
leading into the village are studded with 
defensive equipment like pegs, driven 
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deep into the ground to at least prevent 
people “rushing on”, mo *S i 


21. There is also a reference in the 
said work (vide page 49) to a large stone 
“Kipuche” near the gate to the part of 
the village occupied by a particular clan; 
the stone was even the subject of venera- 
tion. Probably, we are by no means sure, 
the large stone referred to in Mr. Dun- 


can’s decision fixing the boundary of the - 


two villages, is such a stone. 


22. References have’ now been made to 
these details of the Angami village in 
Nagaland iù order to explain how im- 
portant is the village of these societies. 
The village here is an especially self- 
contained one (even more than in the 
other parts of this country). Feuds re- 
sulting in even a kind of “war-fare” had 
to be avoided and controlled. - This pre- 
datory instinct seems to have survived 
even in modern times. The meaning of 
the expression “customary duty” employ- 
ed in R. 14 has to be appreciated in’ the 
historical context described briefly above. 
It.seems to us there is a customary duty 
to defend the boundary of each village 
and an even greater duty not to interfere 
with or violate such boundary; this is one 
of the objects, to achieve which, R. 14 
was enacted: This object, visualised in 
R. 14, could not be fulfilled unless it 
were possible to deal with the villages 
collectively and ` impose collective fines 
on them when they violate such a boun~ 
dary. This is exactly what the impugned 
order has sought to do. We are not per- 
suaded that any ground has been made 
out on the facts to interfere with the 
Said order. What we have said is suffi- 
cient to repel the argument pertaining to 
want of power to impose a collective fine. 


23. The petition accordingly fails and 
is dismissed. In the interest. of future 
amity between the two villages, we do 
not make any order regarding cost. The 
parties are left to bear their own costs 
primarily because the villagers of Tening 
impleaded in this petition as respondent 
have not even entered appearance in the 
case. We regard this as a hopeful indt- 
cation of future peace between the two 
villages, 


t 


] Petition dismissed. 
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AIR 1978 GAUHATI 17 
(IMPHAL BENCH) 
BAHARUL ISLAM, J. - 
Thoudam Ningol Ningthoujam Ongbi 
Muktarei Devi, Petitioner v. The State ot 

Manipur &. others, Opposite Parties, 

Civil Revn. No. 5 of 1974, D/- 4-4- 
1977.* l 

(A) Civil P. C. (5 of 1908), S. 30 — 
Notice — Suit against Government or 
Public Officer — Notice is mandatory — 
Plaint also must contain a statement to 
this effect — Court does not commit error 


in rejecting plaint which does not com- 


ply with this requirement. (Para 2) 


(B) Civil P. C. (5 of 1908), Ss. 115, 96 
and 2 (2) — Revision — Decree — Re- 


jection of plaint — Though it is not a ` 


‘formal decree it. is decree within the 
deeming and inclusive definition of that 
term —— It being appealable under S. 96, 
revision does not lie. (Para 3) 
J. B. Paul, for Petitioner: Th. Munin- 
drakumar Singh, for Opposite Parties. 


ORDER: — This is an application 
under S. 115, C. P. C. and is made on 
behalf of the plaintiff, who is a woman, 
and who brought the suit for compen- 
sation against the State of Manipur 
(defendant Nọ. 1) and two others as 
defendants, claiming compensation to the 
extent of Rs. 4,000/- for demolition of 
her houses. The learned Subordinate 
Judge No. 2, Manipur, rejected the plaint 
on the ground that no notice under S. 80, 
C. P. C. was issued to defendant No. 1 
or defendant No. 2, who is also a Public 
Officer. 


2. The learned counsel for the peti- 
tioner could not point out any error com- 
mitted by the learned Court below. A 
notice under S. 80 of the C. P. €. is 
mandatory and forms a part of the cause 
of action, and before a suit is filed 
against the Government or against a 
Public Officer, in respect of any act pur- 
porting to be done by such Public Off- 
eer in his official capacity, a notice unde 
S. 80, C. P. C. shall‘ be served on them. 
Further, the section provides that the 
plaint itself shall- contain a statement to 
the effect that‘such a notice has been 
delivered or left with the defendant. No 
such averment has been made by the 
plaintiff in the plaint. As such, the lear- 
Se ee 


"(Against the Order passed by Swb-J. 
No. 2, Manipur, D/- 24-1-1974.) 
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ned Court below has committed no error 
in rejecting the plaint. 


3. Be that as it may, in my opinion, 
the application under S. 115, C. P. C. 
itself is not maintainable, inasmuch as, 
an appeal is provided under S. 96 of the 
Code against such an order. Mr. Paul, 
the learned counsel appearing for . the 
petitioner, submits that the impugned 
order of the learned Court below is an 
‘order’ and as such not appealable. The 
submission has no force, ‘Decree’ has 
been defined in sub-s. (2) of S. 2 of the 
Code. According to the second part of 
the definition a decree “shall be deemed 
to include the rejection of a plaint xxx 
xxx.” Ag such, although rejection of a 
plaint is not a formal decree, but within 
the deeming and inclusive definition of 
the term, rejection of a plaint is a decree, 
and as such, appealable under S. 96 of 
the Code. 


4. In the result, the application is re- 
jected. The rule is discharged. I, how- 
ever, leave the parties to bear their own 
costs, 

Revision dismissed. 
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BAHARUL ISLAM AND K. LAHIRI, JJ. 


Lalta Prasad Pathak, Appellant v. 
Kamal Kishore Chandak, Respondent. 


M. A. (E) No. 56 of 1972, D/- 15-3-1977." 


Civil P. C. (5 of 1908), O. 39, R. 2 (3) — 
Disobedience of injunction —— Injunction 
_ “to maintain status quo of the suit pre- 


mises” and restraining “entering and 
interfering with peaceful possession” —~ 
Meaning — Notice to tenant requiring 


payment of rent and terminating tenancy 
held no disobedience of injunction. 

To “maintain status quo of the suit 
premises” does not include any act relat- 
ing to such premises. It . only imposes 
restriction on making any physical 
change in the premises such as demoli- 
tion and alteration... Therefore, issuing 
lawyer’s notice requiring tenants of the 
premises to pay rents and terminating 
tenancy was not disobedience of order 
granting injunction. Even so, injunction 
restraining “entering and interfering in 
the peaceful possession of the plaintiff” 
cS iA aR TN I Die RIL 


` *(From Judgment and Order passed by 
Asst, Dist. J., Tezpur in Misc. Case No. 
17 of 1971, D/- 24-8-1972). 
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Lalta Prasad v. Kamal Kishore (B. Islam J.) 


‘ a notice, 


A.I. R. 


also would not prevent issuance of such 
(Paras 10 & 11) 

D. K. Deka and T. C. Khetri, for Appel- 
lant; D. K. Bhattacharjee, for Respon- 
dent. 

BAHARUL ISLAM, J.:— This appeal 
is by defendant No. 17 and is directed 
against the order dated 24-8-1972 passed 
by the Assistant District Judge, Tezpur 
under sub-r. (8) of R. 2 of O. 39 of the 
Civil P. C. 

2. The respondent, who is a minor re- 
presented by his mother Smi. Mohini 
Debi Chandak, brought Title Suit No. 10 
of 1971 for a declaration that the Gift- 
cum-Trust Deed No. 2025 of 1971 of Tez- 
pur Sub-Registry, was null and void. He 
also prayed for a perpetual injunction 
against the defendants restraining and 
prohibiting them from disturbing the 
peaceful possession of the suit premises 
by him. Along with the plaint he also 
filed an application for grant of tempo- 
rary injunction. The petition was sup- 
ported by an affidavit. 

3. In the petition for injunction, as it 
appears from the notice of injunction 
issued by the Court, the plaintiff prayed 
for an injunction restraining the defen- 
dants (i) from entering and interfering in 
the peaceful possession of the plaintiff of 
the land and premises in the suit: (ii) for 
restraining and prohibiting them from 
taking forcible possession of the premises; 
(iii) from collecting any rent from the 
tenants occupying the suit premises: and 
ñv) to maintain status quo of the suit 
premises, until the disposal of the suit. 

4. The ‘Court issued an order of ad 
interim injunction granting relief Nos. (i), 
(ii) and (iv) mentioned above, but did not 
grant injunction restraining the defen- 
dants from ‘collecting any rent from the 
tenants occupying the said premises’, 


5. On 28-5-1971 the appellant issued 
two notices on two tenants, Tukaram 
Baid and Ramjatan Tewary, of the suit 
premises demanding rents and terminat- 
ing the tenancy after 15 days of the re- 
ceipt of the notice and demanding of 
them delivery of khas possession of the 
premises to him. The plaintiff then filed 
an application on 18-6-1972 intimating 
the Court that the appellant had violated 
the order of ad interim injunction grant- 
ed by the Court and prayed for action 
under sub-r. (3) of R. 2 of O. 39. 

6. The parties examined witnesses. It 
is not necessary to refer to the evidence 
on record inasmuch as the relevant facts, 
namely, that there was an order of in= 


1978 


junction. by the Court, thas defendant 
No, 17 had issued two notices to the 
tenants mentioned above and asked them 
to pay the arrear rents and demanding 
of them delivery of khas possession after 
the period of notice was over, are not in 
dispute. 

7. The learned trial Court held that 
the action of the appellant amounted to 
violation of the order of the Court “to 
maintain status quo”, and, as such he 
passed the impugned order. 

8 The only point that falls for our 
consideration im this case is whether the 
action of the appellant amounts to. dis- 
obedience of the order of ad interim in- 
junction yranted by the Court. 

9, Sub-rule (3) of R. 2 of O: 39 of Civil 
P. C. is im the following terms: 

“2, Injunction to restrain repetition of 
continuance of breach— 

(1) 

(2) 

(3) In case of disobedience, or of breach 
of any such terms, the Court granting an 
injunction may order the property of the 
person guilty of such disobedience or 
breach to be attached, and may also order 
such person to be detained in the civil 
prison for a term not exceeding six 
months, unless in the meantime the Court 
directs his release.” 

10. The relevant order directed 
against the appellant was “to maintain 
status quo of the suit premises”. Pre- 
mises means building with adjuncts 
etc. Jt does not include any act of a 
party relating to such premises. What 
the order, therefore, in the context meant 
was not to make any physical change in 
premises, such as demolition of the pre- 
mises or part thereof, or addition to or 
alteration in the premises and the like. 
In the instant case no such allegation has 
been made against the appellant. De- 
manding of rents and asking the tenants 
to vacate the house and delivery of khas 
possession, in our opinion, do not mean 
disturbance jn the status quo of the pre- 
mises, and as such, the learned Court 
below was in error in holding that there 
was disobedience of the order granting 
injunction, 

11. Mr. D. K. Bhattacharjee, learned 
counsel appearing for the respondent, 
submits that the act of the appellant will 
be covered by the first injunction, name- 
ly, the injunction restraining the appel- 
lant from “entering and interfering in 
the peaceful possession of the plaintiff’. 
[In our opinion what the above expres- 
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sion means is that the appellant cannot 
enter the premises and cannot do such 
an act as disturbs the peaceful possession 
of the respondent. The mere issue of a 
notice issued in pursuance of ‘certain pro~, 
visions of the law, in our opinion, cannot 
be construed to be interference with the 
physical possession of the premises by 
a party. 

12. In the result we set aside the im- 
pugned order of the learned Assistant 
District Judge, and allow the appeal. As 
the respondent is a minor we make no 
order as to costs. 

. K. LAHIRI, J. :— I agree. 

Appeal allowed. 
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= 1978 TAX. L. R. 4 
FULL BENCH 


M. SADANANDASWAMY, BAHARUL 
ISLAM AND D. PATHAK, JJ.* 


Smt. Sohani Devi Jain, Petitioner v. 
The Income-tax Officer, Jorhat and 
others, Respondents. 

Civil Rule No. 70 of 1971, D/- 3-1-1977. 

(A) Income-tax Act (43 of 1961), S.124 
(5) —- Objection to jurisdiction of I. T. O. 
— Objection raised at appellate stage — 
Held, hit by S. 124 (5), 

The assessee A filed a voluntary re- 
turn on 29-7-1964 before the I. T. O., 
Jorhat for the assessment year 1960-61. 
In the return she stated to be a partner 
of a firm at Jorhat, which had come into 
existence since the assessment year 1960- 
61. She had invested in it Rs. 28,500/- on 
2-4-1959, in the books of the said firm as 
her capital, The I. T. O., Jorhat issued a 
notice under S. 143 (2) and a question- 
naire was also issued to her, In compliance 
with the said notice A stated that she 
was an existing assessee of the J. T. O. 
Calcutta. It was also stated that she had 
some business at Calcutta and that an 
amount of Rs. 23,000/- was transferred 
from that business, while Rs  5,500/- 


*(Note:— In this case, the Judges of the 
Full Bench differ in their views. The 
majority view is taken by Baharul Islam 
and D. Pathak JJ. and the minority, by 
M. Sadanandaswamy, J. The judgments in 
the case are, however, printed in the 
order in which they are given in the 
certified copy. The first judgment isnot, © 


therefore, necessarily the judgment 
expressing the majority view—kEd). 
JU/JU/D817/77/SSG 
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came from her savings. On being asked 
by the I. T, O., Jorhat to produce evi- 
dence regerding the business at Calcutta, 
she failed to produce any evidence. She 


failed even to produce any trade licence’ 


for the alleged trade at Calcutta, 


The assessee feiled to produce before 
the I T. O. Jorhat, even any order of 
@ssessment made at Calcutta. Certain de- 
mand notices-for the assessment years 
1952-53 to. 1959-60, purported to have 
been issued by the I. T. O. Calcutta were 
produced before the I. T. O., Jorhat who 
found that all the demand notices were 
signed on the same date, namely 12-9- 
1959. No objection to jurisdiction of the 
L T. O. Jorhat was at: all raised before 
him at any stage. Having found that the 
assessee A had not carried on business at 
Calcutta, the I. T. O. Jorhet assessed A 
at Rs. 45,952/- showing Rs. 17,452/- as 
her share income from the registered 
firm of Jorhat and Rs, 38,500/- as her 
income from other sources. Appeal filed 
‘by A before Appellate Assistant Com- 
missioner and further appéal by A before 
Tribunal were dismissed. A filed an ap- 
plication before the Tribunal for making 
e reference to the High Court, The ap- 
plication wag also rejected. A did. not 
move the High Court to' direct the Tribu- 
nal to make a reference, but instead filed 
a writ petition. (Paras 23, 24, 27) 


Per Majority (Sadanandaswamy, J. 
contra): 


Held (1) that an objection to the juris- 
diction of the L T. O. Jorhat could not 
possibly be raised inasmuch as the filing 
-of the return was not coercive, but 
voluntary. If A filed the voluntary return 
even through ‘mistake’ she would have 
applied for the withdrawal of the return, 
rather than raised the alleged. objection; 
but no such objection had ever been 
made; (Para 35) 


(2) that the objection raised by the 
assessee only at the appellate stage was 
hit by sub-s, (5) of S. 124 of the Act. The 
I. T. O., Jorhat could not be said to have 
lacked jurisdiction, Jurisdiction under 
S. 124 included both territorial and other 
kinds of jurisdiction. AIR 1945 FC 9, 
Applied; AIR 1967 SC 916, Dist. 

(Paras 36, 37) 

(B) Constitution of India, Art. 226 — 
Nature of jurisdiction of High Court — 
Error, when not apparent on face of re- 
cord. 

The High Court exercising , discre- 
tionary powers under Art. 226 will refuse 
to issue such a writ, if justice of a case 
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does not démand it. A writ of certiorari — 
can be issued if there be, inter alie, an 
error of law apparent on the face of the 
record. Which of the two I, T. Os of 
different places had jurisdiction io 
assess the assessee depends on investiga- 
tion into facts. The error in such a case 
if any, therefore, is not an error ap 
parent on the face of the record, but de- 
pendent on facts. AIR 1970 Assam 91 (FB) 
Followed. (Para 41) 
Cases Referred: Chronological Paras 
AIR 1970 SC 645 21 
AIR 1970 Assam 91:° Assam LR (1969) 

Assam 212 (FB) 41 


AIR 1969 SC 496: 72 ITR 197 | 12 
AIR 1967 SC 916: 63 ITR 278 16, 39 
AIR 1966 SC 1295: 17 STC 326 20 
AIR 1965 SC 1031 : 55 ITR 639. 12 
AIR 1965 SC 1216 20 
(1964) 53 ITR.377 (Guj) 10 
(1964) 51 ITR 57 (Mad) 10 
AIR 1962 SC 918: 44 ITR 809 14 
AIR 1961 SC 609 20 
AIR 1961 SC 736: 40 ITR 605 10 
AIR 1961 Assam 35: 46 ITR 325 (FB) 17 
AIR 1959 SC 1154: 36 ITR 569 12 
AIR 1953 Madh B 65 (FB) 10 
AIR 1949 Mad 399 : 16 ITR 391 10 
AIR 1945 FC 9 10, 32 
AIR 1938 PC 175: 6 ITR 414 13 
AIR 1936 Lah 468 : 4 ITR 113 11 


P. Choudhary and B. P. Saraf, for 
Petitioner; G. K. Talukdar and D, K. 
Talukdar, for Respondents. 

M. SADANANDASWAMY, J. (Minor- 
ity view): — The Division Bench which 
heard this writ petition in the first in- 
stance was of the opinion that it involves 
an important question of law and there- 
fore requires to be heard by a larger 
bench, Hence this writ petition has been 
referred to this Bench, 

2. In this writ petition the petitioner 
has prayed for the issue of a writ in the 
nature of certiorari quashing the order 
of assessment dated 24-3-1965 passed by 
the Income-tax Officer ‘A’ Ward Jorhat 
for the assessment year 1960-61 and the 
Notice of Demand of the same date as 
well as for a writ of mandamus directing 
the respondents to refund the sum .of 
Rs. 10,000/- collected from the petitioner 
in pursuance of the said notice. 


3. According to the case of the peti- 
tioner, she is a resident of Tinsukia in 
the District of Lakhimpur. She was a 
partner in a partnership firm which car- 
ried on business at Calcutta and other 
places in Assam, She was an _ assessee 
within the jurisdiction of the Income-tex 
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Officer ‘B’ Ward Special Survey Circle 
IV. Calcutta for several years and was 
assessed for the Assessment Years 1952-53 
to 1962-63 by the said Income-tax Officer. 
The order of assessment for the year 
1960-61 was completed in Calcutta by the 
said Income-tax Officer on 28-12-1960 on 
an income of Rs. 6000/-. She became a 
partner of the Firm Messrs Jain Commer- 
cial Corporation which was carrying on 
business at Jorhat and the firm was 
assessed by the Income-tax Officer, Jor- 
hat, for the year 1960-61. As a partner of 
the said firm the petitioner submitted a 
return of her income inadvertently for 
the year 1960-61 though she had been 
assessed earlier by the Income-tax Offi- 
cer ‘B’ Ward, Special Survey Circle: IV, 
Calcutta. 


It is her further case that in the course 
of the hearing for the purpose of assess- 
ment the petitioner specifically pointed 
ut the aforesaid mistake to the Income- 
tax Officer ‘A’ Ward, Jorhat, that she 
stated before him that she had been 
assessed for the assessment year 1960-61 
xy the abovesaid Income-tex Officer, 
calcutta under general index register 
No. 161-J/E and that no order of assess~ 
ment could be passed for the same assess- 
ment year by the Income-tax Officer, 
Jorhat, since the return filed by the 
petitioner was invalid in law and cannot 
tive jurisdiction to the Income-tax Offi- 
zer, Jorhat to re-assess the petitioner. 
The petitioner, by a letter, requested the 
[Income-tax Officer, Jorhat for the trans- 
fer of her case from Calcutta to Jorhat 
m 17-10-1963 but it was refused. 


4. The return for the assessment year 
1960-61 was submitted by the petitioner 
as stated above on 29-7-1964 before the 
[Income-tax Officer, Jorhat. 

The Income-tax Officer, Jorhat was of 
Jhe opinion that the assessments made at 
Calcutta were of doubtful validity and 
assessed the petitioner again by his order 
lated 24-3-1965 for the year 1960-61, In 
che said assessment he added the whole 
3f the investment made by the petitioner 
amounting to Rs. 28,500/- as income from 
undisclosed sources and raised the de- 
mand of Rs, 18,494.98 by way of tax. The 
petitioner filed the appeal against the 
order of assessment before the Appellate 
Assistant Commissioner of Income-tax, 
Dibrugarh Range, Dibrugarh. The appeal 
was rejected on © 26-11-1968 since the 
appellate authority was of the view that 
the assessment made by the Income-tax 
fficer, Calcutta for the assessment year 
1960-61 wag not a bar to the order ot 
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assessment made by the Income-tax Offi- 
cer, Jorhat. Thereafter, the petitioner 
before the Income-tax 
Appellate Tribunal, Calcutta Bench, ‘C’, 
Calcutta against the order of the Appel- 
late Assistant Commissioner. The appeal 
was rejected by the Income-tax Appellate 
Tribunal by. its order dated 24-11-1969. 
It was of the view that the petitioner 
was residing at Jorhat in the relevant 
accounting period and ag such the Income- 
tax Officcr, Jorhat had the jurisdiction 
to assess the petitioner. The petitioner 
filed an application before the Income- 
tax Appellate Tribunal requesting it to 
refer certain points of law arising out of 
its order to the High Court. That appli- 
cation wag also rejected. by the Income- 
tax Appellate Tribunal by its order 
dated 23-5-1970, 


5. In the course of the examination” 
of the accounts of the Firm M/s. Jain 
Commercial Corporation, wherein the 
petitioner was a partner since the assess- 
ment year 1960-61, it was found that she 
had invested a sum of Rs. 28,500/- on 
2-4-1959 as her capital. The Income-tax 
Officer, Jorhat asked the petitioner to 
prove the nature and source of the said 
amount, In reply, the petitioner stated, 
amongst other things, that she was an 
existing assessee of the Income-tax Offi- - 
cer, Special Survey Circle IV, Calcutta 
under CIR No. 161-J/E, that she had 
some business in -Calcutta and an amount 
of Rs. 23,000/- was transferred from that 
business while Rs. 5,500/- came from her 
past savings. This explanation was not 
accepted by the Income-tax Officer. The 
main contention urged before the In- 
come-tax Appellate Tribunal by the peti- 
tioner was that since she had been asses- 
sed by the Income-tax Officer, Calcutta 
for the assessment year 1960- 61 .by his 


_ order of assessment under S. 23 (4) dated 


28-12-1960, the Income-tax Officer, Jor- 
hat had no authority under the law to 
make another assessment subsequently 
for the same assessment year 1960-61. 
The petitioner also urged that she was 
carrying on business in Calcutta from 
the Assessment year 1952-53 to the 
Assessment year 1960-61, was being 
assessed to tax at Calcutta and that as 
per accounts, that in the balance-sheet 
ag on 16-4-1959 a sum of Rs. 23,000/~ was 
shown in the name of M/s. Jain Com- 
mercial Corporation towards the - assets 
side. According to the petitioner, this 
very amount wag shown in the books of 


the said firm in the capital account of 
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the assessee, It was urged that the balance 
came out of her past savings. 


6. The Departmental representative 
. urged before the Tribunal that the peti- 
tioner filed a return before the Income- 
tax Officer, Jorhat on 29-7-1964 and it 
was on the basis of the said return that 
the assessment was completed sometime 
in March/April, 1965. The assessee filed 
voluntary returns on 18-8-1959 for the 
assessment years 1952-53 to 1959-60 be- 
fore the Incomé-tax Officer, Calcutta 
who fixed 25-8-1959 for production of 
accounts etc, and completed the assess- 
ment on the same day. The order sheet 
showed that the petitioner had no bank 
account nor proper account books mein- 
tained by her. The assessments were 
completed on the figures ranging from 
Rs. 3,878/- to Rs. 5,779/- in the assess- 
ment years 1952-53 to 1059-60. The In- 
come-tax Officer, Calcutta issued a notice 


under S. 22 (2) on 1-6-1960. No return- 


was filed by the petitioner for the assess- 
ment year. The accounts were called for 
on 7-10-1960 fixing 3-11-1960 as the next 
date of hearing. The case wag further ad- 
journed at the request of the petitioner. 
Ultimately there was no compliance by 
the petitioner. The assessment was made 
on 28-12-1960 under S, 23 (4) by the In- 
come-tax Officer, Calcutta. It wag also 
urged by him before the Tribunal that 
the petitioner had closed down the busi- 
mess and had shifted to Jorhat and since 
there was no business' at Calcutta the 
Income-tax Officer, Jorhat was the com- 
petent officer to deal with the case of the 
petitioner on merits, The explanation 
offered by the petitioner was rightly re- 
jected on merits by the Income-tex Offi- 
cer, Jorhat, 


7. After a consideration of the above 
said contentions urged by the parties, the 
Appellate Tribunal noticed that the 
assessments for the years 1952-53 to 
1959-60 were completed by the Income- 
tax Officer, Calcutta on a date subse- 
quent to the date of deposit appearing in 
the books of M/s. Jain Commercial Cor- 
poration wherein the petitioner’ became 
a partner and that the petitioner stated 
in her reply before the Income-tax Offi- 
cer, Jorhat that she came back to Jorhat 
during the relevant accounting period. It. 
therefore, held that the Income-tax Offi- 
cer, Jorhat had the jurisdiction to assess 
the petitioner and that the petitioner 
herself having filed the return on 29-7- 
1964 she could not urge that the assess- 
ment is without jurisdiction, The Tribu- 
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nal felt that it was not necessary to go 
into the question whether the assessments 
made by the Income-tax Officer, Cal- 
cutta, were without jurisdiction or not. It 
agreed with the finding of the Income- 
tax Officer, Jorhat in not accepting the 
explanation offered by the petitioner on 
merits and held that the petitioner. had 
failed to prove the nature and the gource 
of the investment made by her. The ap- 
peal was accordingly dismissed. 

8. On the submissions made by the 
learned counsel before us two points 
arise for determination. They are:— 

(1) Whether the order of assessment 


: made by the Income-tax Officer, Jorhat for 


the assessment year 1960-61 isinvalid on 
the ground thathe was incompetent to 
make the said order, in viewofthe fact 
that an earlier order of assessment for the 
game assessment year had been ‘made by 
the Income-tax Officer, Calcutta, 

(2) Whether if the above point is ans- 
wered in favour of the petitioner, this is 
a fit case for granting relief to the peti- 
tioner under Art, 226. 


9. On the first point it is urged by 
Mr. Talukdar, appearing for the respon- 
dents, that the assessee voluntarily filed 
the return before the Income-tax Officer, 
Jorhat and did not question his jurisdic- 
tion within the time prescribed under 
5. 64 and that, therefore, she is barred 
from raising the question of jurisdiction. 
It is his further contention that what is 
assessed by the Income-tax Officer, Jor- 
hat is the income derived by the assessee 
within his jurisdiction whereas, according 
to him, what had been assessed earlier 
by the Income-tax Officer, Calcutta was 
the income which accrued to the assessee 
within the jurisdiction of the Income-tax 
Officer, Calcutta and though both the 
assessments related to the same assess- 
ment year 1960-61, there is nothing in 
the Income-tax Act which prevents a 
subsequent assessment by a different In- 
come-tax Officer in respect of a different 
income. 

10. In support of his contention with 
regard to the provisions of S. 64 of the 
TIncome-tax Act, Mr. Talukdar has relied 
on a number of decisions. In 40 ITR 605: 
(AIR 1961 SC 736) (Baldev Singh v. Commr. 
of Income-tax) the appellant, who was 
then a resident of Lahore,: was assessed 
to income-tax for the assessment year 
1944-45 by the Incometax Officer, 
Lahore. After the partition of India he 
shifted to Delhi and resided there at all 
material times in 1947. The Income-tax 
Officer at Calcutta passed an order under 
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S. 23-A of the Income-tax Act that the 
undistributed portion of the income of a 
company, in which the appellant was 
shareholder, should be deemed to be dis- 
tributed and as a result of this order an 
additional sum had to be included in the 
income of the appellant for the assess- 
ment year 1944-45. The Income-tax Offi- 
cer, Delhi, upon information, issued a 
notice to the appellant under S, 34 of the 
Income-tax Act to include the above sum 
as income which had escaped assessment 
and made a fresh assessment order 
against the appellant. The appellant con- 
tended that the Income-tax Officer at 
Lahore and not the Officer at Delhi had 
jurisdiction to make the assessment under 
S. 34. It was held by the Supreme Court 
that the place where an assessment or 
re-assessment could be made under 5. 34 
had to be decided under S, 64. As the 
appellant did not carry on any business 
but was residing at Delhi he could be 
properly assessed by the Income-tax Offi- 
cer, Delhi under S. 64 (2) if the assess- 
ment were the original assessments and 
therefore nu objection could be taken to 
his assessment under S, 34 by the In~ 
come-tax Officer at Delhi. 


The decision in 18 ITR 391: (AIR 1949 
Mad 399) (C. V. Govindarajulu Iyer v. 
Commr. of -Income-tax, Madras) wherein 
it was held that the proceedings under 
5. 34 and the original assessment pro- 
ceedings were not separate was distingui- 
shed by the Supreme Court on the 
ground that though the two assessments 
are not separate for certain purposes the 
latter need not take place only where the 
first had been made. But this was a case 
where the second assessment was made 
under S. 34. In the present case the 
assessment made by the Income-tax Offi- 
cer, Jorhat is not under S., 34. Hence this 
decision is of no help to the respondents. 
In (1964) 51 ITR 57 (Mad) (M. Ramasamy 
v. Second Income-tax Officer, Madurai) 
it has been held by the High Court of 
Madras thet it is only the Income-tax 
Officer having territorial jurisdiction, 
either over the place where the assessea 
is carrying on business or over the place 
where heis residing, ifthereis no busi~ 
ness, who would have jurisdiction under 
S. 64. It is, therefore, urged that since, 
according to her own return the peti- 
tioner derived the income from the Jain 
Commercial Corporation during the 
assessment year 1960-61, the Income-tax 
Officer, Jorhat had jurisdiction to assess 


that income, 
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In AIR 1945 FC 9 (Wallace Brother 
& Co. Ltd. v. Commr. of Income-tax, 
Bombay, Sind & Baluchistan) it has been 
held that the scheme of the Income-tax 
Act does not contemplate an objection as 
to the place of assessment being raised in 
appeal against the assessment after the 
assessment has been made and that such 
an objection could be raised only as pro- 
vided under S 64. Since in the present 
ease the petitioner did not raise an ob- 
jection as to the jurisdiction of the In- 
come-tax Officer, Jorhat, within the time 
prescribed under S. 64, it is urged, she is 
precluded from urging the bar of jurisdic- 
tion after the assessment is made, In AIR 
1953 Madh B 65 (FB) (Firm Sarupchand 
v. Union of India) it was held by the Full 
Bench that where the assessee’s princi- 
pal place of business is Indore and the 
family resides in Indore, the jurisdiction 
of the Income-tax Officer, Indore to assess 
the assessee is not excluded by the fact 
that the Income-tax Officer, Bombay has 
commenced assessment proceedings in 
respect of the income accruing and re- 
ceived by the assessee within his area. It 
was also held that an objection as to the 
place of assessment must be specific and 
that S. 64 (3) becomes operative only 
when a question as to the place of assess- 
ment arises, 


The decision in AIR 1945 FC 9 was 
followed. The statement by the assessee 
to the effect that the Income which ac- 
crued to him in Madhya Bharat for the 
year 1949-50 could not be taxed under 
the Income-tax Act and that therefore he 
was not liable to pay any tax was held 
to be not an objection as to the place of 
assessment. Since the petitioner in the 
present case did not specifically object to 
the place of assessment but merely con- 
tended before the Income-tax Officer, 
Jorhat that he had no authority to re- 
assess the petitioner, it is urged that 
such a contention would not amount to 
an objection tc the jurisdiction of the 
Officer as contemplated under S. 64 and 


‘that therefore an objection as to jurisdic- 


tion of the Officer cannot be raised after 
the assessment, In (1964) 53 ITR 377 
(Guj) (Manilal Ramchand v. Commr. of 
Income-tax, Gujarat) the High Court of 
Gujarat has held that a mere negative 
objection asserting that the Income-tax 
Officer who seeks to assess the assessee 
has no jurisdiction, without stating the 
grounds on which such a contention is 
based, cannot be said to raise any con- 
troversy between any two or more places 
of assessment which is required to be de- 
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termined by the Commissioner, and if 
such an objection is taken the Income- 
tax Officer would not act illegally in ab- 
Staining from eile the matter to the 
Commissioner under S. 64 (3). 


But the objection taken by the peti- 
tioner ag to the lack of jurisdiction Is 
not on the ground that the Income-tax 
Officer, Jorhat had no territorial jurisdic- 
tion. It is not objection as to the place 
of assessment contemplated under S. 64. 
The objection is as to the competence of 
the Income-tax ONCE: Jorhat,-to assess 
the assessee, 

11. In 4 ITR 113: (AIR 1936 Lah 468) 
(Dheniram Dharampal v. Commr. of In- 
come-tax, Punjab & N. W. F. P.) a Divi- 
sion Bench of the Lahore High Court 
considered the legal effect of the return 
furnished before the service of the de- 
mand notice. The return in the case was 
not made until after the assessment order 
was made, but was made before the 
notice of demand specified by S. 29 was 
served upon the assessee by the Income- 
tax Officer. It was held that the return 
furnished after the assessment order was 
made, though before-the service of de- 
mand notice was not a-valid return, 

12. In 72 ITR 197 :. (AIR 1969 SC 496) 
(Balchand v. -Income-tax Officer, Sagar) 
after the appellant had been assessed to 
tax under 8, 23 (3) of the 
Act, 1922 for the assessment years 1945- 
46 and 1946-47 the Income-tax Offlcer 


issued a notice under S, 34 on June 24,- 


1959 calling upon the appellant to delivez 
a return of his total income assessable 
for the year ending 31st March. 1946. On 
17th August, 1959 the appellant filed a 
return for the assessment year 1946-47 
since he had misunderstood the notice 
served upon him and thought he was re- 
quired tofile the return for that as- 
sessment year. Thereafter on 14th 
March, 1963 the officer issued another 
notice under.S. 148 of the Income-tax 
Act, 1961 in respect of the assessment 
year 1946-47. One of the contentions 
urged by the appellant was that go long 
as the return submitted by the appellant 
on 17th August, 1959 for the assessment 
year 1946-47 was not considered and 
disposed of,. the Income-tex Officer was 
not competent to issue a notice for that 
year under either S. 34 of, the 1922 Act 
or S. 148 of the 1961 Act. - While con- 
sidering the contentions of the appellant 
it was observed by the Supreme Court 
as follows (at p 498 of AIR): — 


“He, however, submits that even if the 
return was not demanded, since the re- 
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turn. for 1946-47 was filed by the appel- 
lant the Income-tax Officer was bound 
to consider that return according to law 
and to pass appropriate orders of assess- 
ment thereon and so long as he did not 
do so, he was incompetent to issue a 
notice of reassessment either under Sec- 
tion 34 of the Income-tax Act of 1922, or 
©. 148 of the Income-tax Act, 1961. We 
are -unable to accept that contention. The 
Act does not provide for any machinery 
for dealing with voluntary returns filed 
by an assessee after assessment of income 
for the. year of assessment is completed. 
Such a voluntary return does not operate 
as a bar to the Income-tax Officer is- 
Suing a notice of reassessment” . 

The earlier decision of the Supreme 
Court in 36 ITR 569 : (AIR 1959 SC 1154) 
(Commr. of Income-tax, Bombay City IT 
v. Ranchhoddas Karsondas) wes noticed 
wherein it was held that where no return 
has been filed by the assessee within the 
period prescribed by S. 22 (1) of the In- 
come-tax Act, 1922, the assessee is entitl- 
ed in law to submit a voluntary’ return 
in answer to the general notice under 
5. 22 (1) before assessment is completed, 
since a return in answer to the general 
notice can under S. 22 (3) be filed at any 
time before assessment, that for filing 
such a return there ig no limit of time 
and that when such a voluntary return 
is. filed, the Income-tax Officer cannot 
ignore that return voluntarily filed and 
issue a notice of re-assesament under 
S. 34 of the Income-tax Act, 1922, 


The decision of the Supreme Court in 55 
ITR 630 : (ATR 1965 SC 1031) (Commr. 
of Income-taex, Madras v. Raman Chet-. 
tiar) was also considered and while dis- 
tinguishing both the above said decisions 
it was further observed as follows (at p. 
499 of AIR): 


“The principle of Ranchhoddas’s case 
and S. Raman Chettiar’s case has in our 
judgment, no application to cases where 
a return has been filed by the assessee 
and assessment made and thereafter ap- 
prehending proceedings under S. 34 of 
the Indian Income-tax Act, 1922, the as- 
sessee files another: return. Unless a 
notice of reassessment is issued by- the 
Income-tax Officer, the assessee cannot, 
after an order of assessment is made, 
submit a return of his income for the 
year for which he is already assessed and 
call upon the Income-tax Officer to s- 
sess his income. Such a proceeding 
would be futile. It is true that a notice 
under S. 34 is also a notice of assess- 
ment, but relying upon S, 22 (3) the as~ 
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sessee may furnish a revised return to 
rectify an omission or wrong statement, 
or furnish a return pursuant to a re- 
quisition under S. 34, he cannot seek to 
rectify his return: on which ` assessment 
has already been made.” 

The return filed in August, 1959 was 
therefore held to be invalid and did not 
deprive the Income-tax Officer of his 
jurisdiction tọ start proceedings under 


S. 34 of the indian Income-tax Act, 1922 . 


against the assessee, 


13. In 6 ITR 414: (ATR 1938 PC 175) 
(Commr. of Income-tax, Bombay Presi- 
dency & Aden v. Khemchand Ramdas) 
the assessees were registered asa firm 
and were assessed under S. 23 (4) on 17th 
January, 1927 on an income of Rupees 
1,25,000/- at the maximum rate. Being a 
registered firm no super-tax was levied. 
A notice of demand was also made before 
March, 1927. On 13th February, 1928, the 
Commissioner, in exercise of his 
under S. 33, cancelled the order register- 
ing the assessees ag a firm and directed 
the Income-tax Officer to take necessary 
action. The Income-tax Officer accord- 
ingly assessed the firm to super-tax on 
May 4, 1929. By S. 58 the provisions of 
the Act, with certain exceptions not 
material for the purpose of. that case, 
were made applicable so far as may ‘be 
to the charge, assessment, collection. and 
recovery of super tax. One of the ques- 
tions which arose for decision in that 
case was whether the Income-tax Officer 
had power to make the order on 4th May 
1929 in view of the provisions of Ss. 34 
and 35 of the Act. While considering 
the question whether the notice of de- 
mand can be made-at any time, it was 
observed as follows (at p. 179 of AIR): 

“It had been argued on behalf of the 
appellant that the Act nowhere imposes 
any limit of time within which an assess- 
ment under the provisions of Ss. 23 and 
29 is to be made, and that the service of 
notice of demand can, therefore, be made 
at any time. Thig is true. It had, in 
effect, been so determined by this Board 
in the ease of Rajendranath Mukherjee 
v. Income-tax Commissioner. But it is 
not true that after a final assessment 
under those sections hag been made, the 
Income-tax Officer can go on -making 
fresh computations and issuing fresh 
notices of demand to the end of all time. 

It is possible that the final assessment 
may not be made until some years after 
the close of the fiscal year. Questions of 
difficulty’ may arise and cause, consider- 
able delay. Proceedings may be taken 
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by way of appeal and cause further de- 
lay. Until all such questiong are deter- | 
mined and all. such proceedings have 
come to an end, there can be no final as- 
sessment. But when once a final assess- 
ment is arrived at, it cannot in Their 
Lordships’ opinion be re-opened except 
inthe circumstances detailed in Ss. 34 and 
35 of the Act (to which reference ig made 
hereafter) and within the time limited 
by those Sections.” 


After considering the language used in 
Ss. 34 and 35 their Lordships of the Privy 
Council observed as follows (at p. 180 of 
AIR) :— 

“In view of these express provisions of 
the Act, it ig in their Lordships’ opinion 
quite impossible to suppose that the In-. 
ecome-tax Officer may in every kind of 
circumstance and after any lapse of time 
make fresh assessments or issue fresh 
notices of demand; or that the Commis- 
sioner can direct him so to de. In their 


Lordships’ opinion the provisions of the 


two sections are exhaustive, and pre- 
scribe the only circumstances in which 
and the only time in which such fresh 
assessments can be made and fresh no- 
tices of demand can be issued.” 


14. In 44 ITR 809 : (AIR 1962 SC 918) 
Income-tax Officer, V Circle, Madras 


.v, S. K, Habibullah, the Supreme Court 


approved the observations of the Privy 
Council in the above case to the effect 
that once a final assessment is arrived at, - 
it cannot be reopened except in circum- 
stances detailed in Ss. 34 ang 35 of tne 


‘Act and within the time prescribed by 
_ those Sections and it wag observed as 


follows (at p. 921 of AIR): 


“The orders of assessment are, subject 
to the provisions relating to appeals. re- 
visions, reassessment and. rectification, 
final; it is not open to the Income-tax Offi- 
cer to reopen the assessment because he 
thinks fit to do so, The provisions relat- 
ing to assessments and rectification or 
reopening thereof are exhaustive, and 
may not be extended by analogies.” 


15. It ig clear therefore that after the 
order of assessment is made by the In- 
come-tax Officer, Calcutta the assessment 
could not be re-opened except under the 
circumstances stated in Ss. 34 and 35 and 
within the time prescribed by those Sec- 
tions. It was, therefore, not open to the 
Income-tax Officer, Calcutta to reopen 


the assessment and pasg an order of as- 
sessment, similar to the one passed by 
the Income-tax Officer, Jorhat. The as 
sessment under 8. 22 is the assessment of 
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the total income of the assessee. Hence 
it is deemed to include the whole of the 
income of the assessee wherever it may 
arise as the definition of “total income” 
in S. 5 shows. Hence the fact that the 
Income-tax Officer, Jorhat assessed the 
income which arose at Jorhat and not at 
Calcutta makes no difference to the effect 
of the order of assessment passed by the 
Income-tax’ Officer, Calcutta earlier for 
the same assessment year. The bar to a 
re-assessment after an order of assess- 
ment is not against the Income-tax Of- 
ficer whe passed the order of assessment 
only but the bar is against re-assessment, 
irrespective of which Income-tax Officer 
passes. the order of re-assessment. The 
fact that the Income-tex Officer, Jorhat. 
‘made the subsequent order of assessment 
makes no difference te the position in 
law that a second assessment cannot be 
made once an assessment has been made 
for the same year under S. 22, except 
under S. 34 or 35. It also makes no dif- 
ference that the second assessment re- 
lates to an income which arose at Jorhat. 
and not at Calcutta. The powers of the 
Income-tax Officer, Jorhat are not grea- 
ter than the powers of the Income-tax 
Officer, Calcutta for the purpose of re- 
opening the assessment already made. It 
is immaterial that the earlier assessment 
was made by the Income-tax Offficer, 
Calcutta. The assessment made by him 
is nonetheless under S. 22 (3) of the 
Act. i 

16. In 63 ITR 278 : (AIR 1967 SC 916) 
Commr. of Income-tex, v. Bidhu Bhusan 
Sarkar the assessee voluntarily filed a4. 
return disclosing a loss before an In- 
come-tax Officer. Before any proceed- 
ings could be completed, the assessee’s 
place of business came, as a result of-a 
change, within the jurisdiction of the 
Income-tax Officer, District 1 (2), Cal- 
cutta, and the assessee’s case fell within 
the jurisdiction of the 8th Additional In- 
come-tax Officer of that district. On 
February 23, 1950 the Additional Income- 
tax Officer issued a notice under S. 34 
of the Indian Income-tax Act, 1922. In 
the meantime the assessee filed another 
return before the principal Imcome-tax 
Officer, District- 1 (2), Calcutta, disclosing 
a loss of a bigger sum. On February 4, 
1952, the Additional Income-tax Officer 


passed the following order (at p. 917 of 


AIR): 
“Mr. K, B., constituted attorney, ap- 
pears and submits that the old return 


already submitted may be treated tọ be 
submitted in response to notice - under 
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S. 34 (1) (a). The income should be taken 
in the assessment of the military contract 
income for which there is another file. 
The case is therefore filed.” 

It. wag urged on behalf of the department 
before the Supreme Court that the order 
made by the A, L T. ©. directing that the 
case be filed must be held tp be au in- 
valid order as it was essential that ne 
should have passed an order assess- 
ing the income and then determin- 
ing the tax payable wnder Section: 23, 
even if the result of the determination 
was thet the tax payable was nil, It was 
held that even if that order was invalid, 
the proceeding before the A. I. T. O. can- 
not be considered to have continued after 
that order was made by him and it was 
observed ag. follows (at p. 920 of AIR): 


“Even an invalid order terminating 
proceedings has the effect of terminating 
them; and in such a case, the appropriate 
method for correcting the illegality com- 
mitted ig to have that order “vacated by 
appellate or other higher authorities 
having jurisdiction to: intervene. As long 
as the order is not set aside, it remains 
in force and takes full effect. The order 
wag not totally without jurisdiction; at 
best it was an order not contemplated by 
law and it could not be treated as a non- 
existent order.” g 


In the present case the order of the In- 
come-tax Officer, Calcutta cannot be 
ignored: It cannot be said that it is an 
order without jurisdiction. Fhe Income- 
tax Appellate Tribunal hag not expressed 
any opinion as to the validity or other- 
wise of the order passed by the Income- 
tax Officer, Calcutta. Hence the Income- 
tax Officer, Jorhat could only proceed to 
take action under the provisions of the > 
Income-tax Act which wag open to him 
on the basis thet there wag already an ` 
order of assessment under S.:22 of the 
Act for the assessment year 1960-61. 
Therefore the only course open to the 
Income-tax Officer,. Jorhat, if he wanted 
to make a-fresh assessment for the same 
year, wag to proceed under S, 34 or Sec- 
tion 35 if the cireumstances permitted 
him to do so as prescribed under those 
sections and also within the period pre- 
scribed under those sections. Hence the 
order of the Income-tax Officer, Jorhat 
was without jurisdiction in the sense that 
he acted without the authority of law 
while making the re-assessment for the 
same year. , 
17. Lack of jurisdiction of a court or 
Tribunal to decidea particular matter may 
be of many varieties, Lack of jurisdiction 
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may be due to want of jurisdiction over 
the place, it may be due to want of juris- 
diction in respect of the person; it may 
be due to want of proper constitution of 
the Tribunal or court. It may also be due 
to lack of authority under the law under 
which the court or Tribunal proceeds ta 
decide the particular matter. A reading 
of the order of the Appellate Tribunal 
makes it clear that what was not pressed 
by the petitioner before it was the lack 
of territorial jurisdiction of the Income- 
tax Officer, Jorhat. But the lack of juris- 
diction under the provisions. of the In- 
come-tax Act to make the order of re- 
assessment was specifically raised by the 
petitioner before the Tribunal It is that 
jurisdiction which is lacking in the pre- 
sent case. Jt is a well-known proposition 
of law that consent cannot confer juris- 
diction. In 46 ITR 325: (AIR 1961 Assam 
35 (FB)) (Tansukhari Bodulal v. Income- 
‘tax Officer, Nowgong) a Full Bench of 
this Court held that 
waiver of the notice under S. 34 of the 
Income-tax Act, 1922 as such a notice is 
a condition precedent for the exercise of 
jurisdiction to assess under that Section 
and that the want of notice affects the 
jurisdiction of the Income-tax Officer to 
proceed with the assessment, as well as 
the validity of the proceeding for assess- 
ment, Hence, in the present case the fact 
that the petitioner herself filed a return 
before the, Income-tax Officer, Jorhat 
can neither confer jurisdiction on the said 
officer nor can it be said that the peti- 
tioner has waived her right to contend 
that the re-assessment based on such re- 
turn is without jurisdiction, . 


18. It is further urged on behalf of 
the respondents that there is no specific 
bar in the Income-tax Act to an order of 
re-assessment even though action is not 
taken under S. 34. But any tax that can 
be levied or collected can be only that 
Which is authorised by the Act in view 
of Art. 265 of the Constitution. Hence 
this contention has to be rejected. It is 
the duty of.the tax collecting authorities 
to act strictly within the provisions of 
the statute. It is not open to them to say 
that the tax could be levied and collected 
from the citizen if the provisions of the 
statute had been complied with and that 
even though the pravisions of the statute 
have not been complied with, no injus- 
tice is done to the citizen if he is com- 
pelled to pay the tax to the State. 
The authorities under the Act have no 
power which is not specifically conferred 
on them by the Act. They cannot claim 
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any power on the ground that such 
power is not excluded specifically under 
the statute. What is not authorised under 
the Act is necessarily outside the powers 
conferred on them. 

19. The authorities under the Income- 
tax Act are empowered to levy tax in cases 
of escaped income under Ss, 34 and 35 
of the 1922 Act and the corresponding 
provisions of the 1961 Act. But such 
power is to be exercised within the limi- 
tations prescribed under those provisions. 
It is the intention of the legislature to 
thus restrict the powers of the depart- 
mental authorities in cases of escaped 
income. The purpose of placing such res- 
trictiong is to protect bona fide assessee 
and to prevent roving investigations by 
the departmental authorities. 


20. It is urged on behalf of the res- 
pondents that the petitioner has suppres- 
sed material facts and did not disclose 
the income earned by her at Jorhat in 
the’ assessment year 1960-61 to the In- 
come-tax Officer, Calcutta and that the 
return filed by her before the Income- 
tax Officer, Jorhat was with the inten- 
tion of avoiding proceedings being taken 
against her under S. 34 by the Income- 
tax Officer, , Calcutta. The Income-tax 
Officer, Calcutta is said to have issued a 
notice to the petitioner under S. 34 in 
respect of the subsequent assessment 
year, namely 1961-62. It is, therefore, 
urged that the conduct of the petitioner 
must be taken into account by the court 
and that such conduct disentitleg her to 
any relief under Art. 226 of the Constitu- 
tion. It is to be noticed that Art. 265 of 
the Constitution declares that no tax shall 
be levied or collected except by autho- 
rity of law, Hence, a right is conferred 
on the petitioner by this constitutional 
provision to insist that any tax that is 
levied or collected from her is only un- 
der the authority of law. Evasion of tax 
may render an assegssee to be penalised 
under the provisions of the statute, if it 
so provides. But the court should not 
shut its eyes to an action taken against 
the citizen without the authority of law. 

In AIR 1965 SC 1216 (Income-tax 
Commr, v. Firm Muar) while rejecting 
the contention of the Income-tax Officer 
that the conduct of the assessees disen- 
titled the assessees from claiming relief, 
it was observed as follows (at p. 1221 of 
AIR): 

“If a particular income is not taxable 
under the Income-tax Act, it cannot be 
taxed on the basis of estoppel or any 
other equitable doctrine. Equity is out of 
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plece in tax law; a particular income is 
either exigible to tax under -the taxing 
statute or it ig not. If it is not, the In- 
come-tax Officer has no power to impose 
tax on the said income.” 


In 17 STC 326: (AIR 1966 SC 1295) 
(The State of Punjab v. Jullunder Veget- 
ebles Syndicate) the Supreme Court 
has observed as follows while dealing 
with the interpretation, of taxing statu 
tes (at p. 1297 of ATR): 


‘It is a settled rule of construction 
that in interpreting a fiscal statute the 
court cannot proceed to make good the 
deficiencies, if there be any, in the sta- 
tute; it shall interpret the statute as it 
stands and in case of doubt, it shell in- 
‘terpret it in a manner favourable to the 
taxpayer: See C. A. Abraham v. Income- 
tax Officer, Kottayam (AIR 1961 SC 609). 
In considering a taxing Act, the court is 
not justified in strainirig the language in 
order to hold a subject liable to tax.” 


21. In AIR 1970 SC 645 (Champalal 
Binani v. Commr, of Income Tax, West 
Bengal) it has been held that a petition 
for a writ of certiorari lies to the High 
Court where the order ig on the face of 
it erroneous or raises the . question of 
jurisdiction or of infringement of funda- 
mental.rights of the petitioner. Since the 
order of re-assessment' passed by the In- 
come-tax Officer, Jorhat, on the face of 
the proceeding is without the authority 
of law the petitioner is entitled to relief 
Hence, both the points are answered in 
favour of the petitioner. 

The writ petition is, therefore. allowed 
and the impugned order of assessment 
and the notice of demand dated 24-3-1965 
are quashed. Consequently, the impugned 
orders dated 26-11-1968 and 24-11-1968 
ere set aside. Respondents are directed 
to refund the sum of Rs 10,000/- collec- 
ted from the petitioner. 


BAHARUL ISLAM, J. (Majority 
view):— 22. This ig an application un- 
der Art. 226 of the Constitutidn for writs 
of certiorari and mandamus and/or any 
other appropriate writ, and is directed 
against en order of | assessment dated 
24-3-1965 made by the Income-tax Offi- 
cer, A-Ward, Jorhat (hereinafter referred 
to as I. T. O., Jorhat) for the assessment 
year 1960-61 and the notice of demand 
of the same date issued by the same offi- 
eer under S. 156 of the Income-tax Act, 


A. I. R. 


23. The material facts of the case may 
be stated:— i 

The petitioner filed a -voluntary return 
on 29-7-1964 before the I. T. O., Jorhat} . 
for the assessment year 1960-61. In the 
return she stated to be a partner of M/s. 
Jain Commercial Corporation at Jorhat, 
which had come into existence since the 
assessment year 1960-61. It was disclosed 
in the return by the petitioner that sne 
was one of the partners of the aforesaid 
firm and that she had invested in it 
Rs. 28,500/- on 2-4-1959, in the books of. 
the said firm ag her capital. The I. T. O., 
Jorhat issued a notice under S. 143 (2) 
of the Act and a questionnaire was also 
issued to her. In compliance of the said 
notice, her authorised Advocate, Shri 
P. L.  Haritwall, appeared. The petitioner 


-submitted answers in writing to the 


questionnaire, by letter dated 27-2- 
1965. In the letter she, inter alia, stated 
that she was “in Assam since 1959” 
(answer No. 4); that previously ghe was 
a partner of M/s. Pin Metal. Industry, 
Calcutta, which wes closed down in 2010 
(answer No. 6) that she was “assessed at 
Calcutta from the assessment years 1952- 
53 to 1959-60” (answer No. 14). 


, 24. The petitioner stated that she was 
an existing assessee of the Income-tax 
Officer, Special Survey Circle IV, Cal- 
cutta (hereinafter referred to as the 
L T. O., Caleutta), under the General 
Index Register No. 161-J/E. It . was also 
stated that she had some business at Cal- 
cutta and that an amount of Rs. 23,000/- 
was transferred from that business, while] ` 
Rs. 5,500/- came from her savings. On be- 
ing asked by the I. T. O., Jorhat to pro- 
duce evidence regarding the business at 
Calcutta, she failed to produce any evi- 
dence. She failed even to produce any 
trade licence for the alleged trade at Cal- 
cutta, Her stand was that the fact that 
she had been assessed to Income-tax at 
Calcutta was itself a conclusive proof 
that she carried on businesg at Calcutta. 
The assessee failed to produce before the 
I. T. O., Jorhat, even any order of assess- 
ment made at Calcutta. Certain demand 
notices for the assessment years 1952-53 
to 1959-60, purperted to have been issued 
by the I. T. O., Calcutta were produced 
before the J. T. O., Jorhat who has found 
that all the demand notices were signed 
on the same date, namely, 12-9-1959. 
He has also found that the petitioner was 
a Purdanashin lady. and wife of a Mar- 
veri gentleman of Tinsukia: and that she 
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Tials before him and the circumstances, 
the I. T. O., Jorhat came to the finding; 
“From the above facts it is clear that the 
assessee is - never e permanent resident 


of Calcutta and she ig never’a_ regular 
essessee of Calcutta.” He has further 
found: “The circumstances of the whole 


case make me to believe tnat the assessee is 
not behaving in. a straightforward way 
end the assessments which were alleged 
to have been made in Calcutta were of 
complete mis-representation and non- 
representation of facts. On a question made 
es to assessee’s Calcutta’ address, the 
assessee is unable to give the exact ad- 
dress at Calcutta.” Ultimately, he has 
found, “I am of opinion the assessee has 
not carried on any business at Calcutta 
as no evidence of the same has been pro- 
duced before me.” In the result he asses- 
sed her at Rs. 45,952/- showing 
Rs. 17,452/- as her share income from 
the registered firm M/s. Jain Commercial 
Corporation and Rs. 38,500/- ag her in- 
come from other sources. 


25. The assessee preferred an appeal 
before the Appellate Assistant Commis~ 
sioner of Income-tax, Dibrugarh Range, 
Dibrugarh. The appeal was dismissed. 
She then preferred a second appeal be- 
fore the Income Tax Appellate Tribunal, 
Calcutta Bench 'C’, Calcutta (hereinafter 
called ‘the Tribunal’), The Tribunal also 
affirmed the order of the I, T. O., Jorhat. 


26. It was contended on behalf of the 
Revenue before the Tribunal that while 
the assessee filed her voluntary returns 
before the I. T. O., Calcutta, on 18-8-1959, 
the order of assessment wag made’ on 
28-12-1960 for the assessment years 
1952-53 to-1959-60; that the I. T. O. fixed 
25-8-1959 for the production of the ac- 
counts and completed the assessment on 
the same date; that it was mentioned in 
the order sheet that the assessee had 
no bank accounts, nor any proper account 
books; and that the assessments were 
made on figures ranging from Rs. 3,878/« 
to Rs. 5,779/- for the -assessment years 
1952-53 to 1959-60. It was also urged that 
the Calcutta I. T. O, issued a notice un~ 
der Section 22 (2) on 1-6-1960 fixing 
3-11-1960 when the case was adjourned 
til] 29-11-1960 at the request of the asses- 
see and a further adjournment wag made 
as the earlier order was not complied 
with by the assessee, and that ultimately, 
the I. T. O., Calcutta made an order of 
assessment on 28-12-1960 under 5S. 23 
(4). It was further urged on behalf 
of the Revenue that the asses- 
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see had stated before the L T. O., Jorhat 
that she had closed down her Calcutta 
business and ghifted to Jorhat in 1959 and 
that she had no business in Calcutta at 
the relevant time. The Tribunal accepted 
the contentions made by the Departmen- 
tal Representatives, and affirmed the 
order of the I. T. O., Jorhat. 

27. The assessee filed an application 
before the Tribunal for making a refe- 
rence to the High Court. The application 
was also rejected. The assessee did not 
move.this Court to direct the Tribunal 
to make a reference, but instead has filed 
the present application under Art. 226 of 
the Constitution for reliefs mentioned 
above, 

28. The Rule came up for hearing on 
17-1-1975 before a Division Bench, that 
passed the following order (material por- 
tion only): 

“This application involves an important 
question of law. We feel, it may be heard 
by a larger Bench. 

$ 
This is how the rule has come up before 
the Special Bench for disposal. l 


29. The only point urged by learned 

counsel for the petitioner is that the in- 
come of the petitioner for the assessment 
year' 1960-61 having been assessed by the 
I. T. O., Calcutta, the I, T. O., Jorhat had 
no jurisdiction to assess the income of 
the petitioner for the same assessment 
year. , . 
30. The decision ‘on the question 
raised hinges on the interpretation of 
S. 124 of the Act, Section 124 is in the 
following terms:— 

"124. (1) Income-tax Officers ghall per- 
form their functions in respect of such 
areas or of such persons or classes of per- 
sons or of such incomes or classes of in- 
come or of such cases or classes of cases 
as the Commissioner may direct. 

(2) Where any directions issued under 
sub-section (1) have assigned to two or 
more Income-tax Officers, the same area 
or the same persons or classes of persons 
or the same incomes or classes of income 
or the same cases or classes of cases, they 
shall have concurrent jurisdiction and 
shall perform such functions in relation . 
to the said area or persons or classes of 
persons or incomes or classes of income 
or cases or classes of cases as the Com- 
missioner, or the Inspecting Assistant 
Commissioner authorised by him in this 
behalf may by general or special order 
in writing specify, for the distribution - 
and allocation of- the work to be 
performed, ` 
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(3) Within the limits of the area 
assigned to him, the Income-tax Officer 
shall have jurisdiction— 

(a) in respect of any person carrying 
on a business or profession; if the place 
at which he carries on his business or 
profession is situate within the area, of 
where his business or profession is situate 
within the area; or where his business or 
profession is carried on in more places 
than one, if the principal place of his 
business or profession ig situate within 
the area, and 


(b) in respect of any other person 
Tesiding within the area. 

(4) Where a question arises under this 
section as to whether an Income-tax Offi- 
cer has jurisdiction to assess any person, 
the question shall be determined by the 
Commissioner; or where the question is 
one relating to areag within the jurisdic- 
tion of. different Commissioners, by the 
Commissioners concerned or if they are 
not in agreement, by the Board, 

(5) No person shall be entitled to call 
in question the jurisdiction of an Income- 
tax Officer— 

(a) after the éxpiry of one month from 
the date on which he has made a return 
under Sub-section (1) of S. 139 or after 
the completion of the assessment, which- 
ever is earlier; 

(b) where he has made no such return, 
after the expiry of the time allowed by 
the notice under Sub-sec, (2) of S. 139 or 
under S. 148 for the making of the return. 

(6) Subject to the provisions of Sub- 
eection (5), where an -assessee calls in 
question the jurisdiction of an Income- 
tax Officer, then the Income-tax Officer 
shall, if not gatisfied with the correctness 
of the claim, refer the matter for deter- 
mination under Sub-sec. (4) before assess- 
ment is made, 

(7) Notwithstanding anything contained 
in tbis section or in S. 130-A, every In- 
come-tax Officer shall have all the powers 
conferred by or under this Act on an 
Income-tax Officer in respect of any in- 
come accruing or arising or received 
within the area for which he is appoin- 
ted. x) 

31. In the voluntary return filed by 
the petitioner, her principal place of busi- 
ness and her residence were stated to 
be at Jorhat. Obviously therefore under 
S. 124 of the Act the I, T. O., Jorhat had 
the necessary jurisdiction to assess ‘he 
petitioner. It does not appear that any 
objection to jurisdiction of the I. T. O. 
Jorhat was at all raised before him even 
at any stage. Had she done so as she now 
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contends before ug the matter would 
have been referred to the Commissioner 
for his decision under Sub-sec. (4) of 
S. 124. Sub-sectlon (5) of the section in 
clear terms lays down that no objection 
as te the jurisdiction can be raised after 
the expiry of one month from the date 
on which the return ig filed under Sub- 
sec. (1) of S. 139 or after completion of 
the assessment whichever is earlier, un- 
der clause (a) of Sub-sec. (5) of S. 124. 
Subject to the provisiong of Sub-sec. (5) 
where an assessee calls in question the 
jurisdiction of an I. T. O., the I. T. O, if 
he is not satisfied with the correctness 
of the claim of the assessee, would refer 
the matter for determination under Sub- 
sec, (4) before the assessment is made, 


32. In the case of Wallace Brothers 
& Co. v. Commr. of Income- “AX, Bombay, 
Sind & Baluchistan, reported in ATR 1945 
FC 9, their Lordships of the Federal 
Court, interpreting S. 64 of the Income- 
tax Act, 1922, which ig similar to S. 124 
of the Income-tax Act of 1961, abserveds 
(at p. 13 of ATR) 


“According to S. 4-A (c) the question 
of residence of an assessee must be de= 
termined with reference to each year and 
the finding of residence during 1938-39 
would not warrant the assumption that 
when the proceedings for assessment 
were started early in 1940, the assessee 
was resident at the place in which he 
was found to have resided in 1938-39.” 

It was further neid (at p. 14 of AIR) | 

"The provisions of S, 64 (3) clearly in- 
dicate that the question as to the place 
of assessment is more one of administra- 
tive convenience than of jurisdiction and 
that in any event it ig not one for adju- 
dication by the Court, 

The scheme of the Act does not con- 
template an objection as to the place of 
assessment being raised in appeal against 


the assessment after the assessment has 


‘been made, The fact that the Appellate 


Tribunal nevertheless, thought fit to 
allow the question as to the place of 
assessment to be raised and even includ- 
ed it in the reference to the High Court 
under S. 66 of the Act, cannot alter the 
Position and the question cannot be 
allowed to be raised before the Federal 
Court in appeal against the decision of 
the High Court on the reference under 
S. 66 of the Act.” (emphasis added). 

33. It has already been mentioned 
that no objection as to the lack of juris- 
diction, territorial or otherwise, appears 
to have been raised before the I, T, O,, 
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Jorhat. The order of the I. T. O. does not 
show. that any such objection was raised, 
either in writing or orally, by her counsel 
who appeared before the I. T. O. at the 
time of hearing. 


In para 3 of the petition before us, 
however, it has been alleged by the peti- 
tioner: 


“In course of hearing assessment, your 
petitioner categorically pointed out the 
aforesaid mistake to the Income-tax 
Officer, ‘A’ Ward, Jorhat and stated be- 
fore him that your petitioner was assessed 
for the said assessment year 1960-61 by 
the Income-tax Officer, Special Survey 
Circle, IV, Calcutta under general index 


register No, 161-J/E, It was stated 
before the IJIncome-tax Officer, Jor- 
hat that as the assessment for 


the very game year had already been 
completed by the Income-tax Officer, 
Calcutta, no order of assessment could 
be passed for the said year. It was also 
submitted by the petitioner that the re- 
turn filed by the assessee being invalid 
in law it cannot give any special juris- 
diction to the Income-tax Officer, Jorhat 
in this regard, osiin 


In support of the petition an affidavit 
was sworn by one Hulaschand Jein, son 
of one Sri, Harakchand Jain, aged about 
3] years “residing at Gauhati, in the 
District of Kamrup.” He has not disclo- 
sed in his affidavit his connection with 
the petitioner. He has merely stated in 
para 1 of the affidavit, “I am looking 


after the case on behalf of the petitioner 
and. as such, I am fully acquainted with 
the facts and circumstances thereof” 
(emphasis added), The plain meaning of 
the sentenceis that heis looking after the 
case, namely the petition before this 
Court on behalf of the petitioner, The 
petitioner alleged to have resided and 
carried on business in Calcutta prior to 
1959 and thereafter she has been residing 
at Tinsukia. In para 1 of the petition also 
she has stated that she is residing at 
Tinsukia in the district of Lakhimpur. 
The deponent ig a resident of Gauhati, 
He has not stated whether he was look- 


ing after the case in question on behalf 
of the petitioner at Calcutta and/or that 
he was looking after the petitioner’s in- 
come-tax case in question before the 
I. T. O., Jorhat. On the contrary, the re- 


cords show that it was not the depo- 
nent, but petitioner's Advocate, Shri 
Haritwall, who appeared before the 


I. T. O., Jorhat on behalf of the petitioner 
and who was heard, 
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The deponent has stated that the 
averments made in para 3 of the petition 
“being matters of record are true to my 
information derived therefrom.” When 
certain facts are deposed to as true being 
matters of record, it must be supported 
by records, inasmuch as the records are 
the primary and best evidence of the fact 
sought to be proved, Learned counsel for 
the petitioner could not bring to our 
notice any document to show that any 
objection as tg jurisdiction was raised 
before the I. T. O., Jorhat. The plea of i- 
ing-the return before him through ‘mis- 
take’ appears to be an afterthought. No 
reliance on the averments of the peti- 
tioner that objection as to jurisdiction 
was raised before the I. T. O., at Jorhat 
can be placed. The plea is worthless. 

34. An affidavit-in-opposition was fil- 
ed on behalf of L T. O., Jorhat and res- 
pondent No. 3 (the Commissioner of In- 
come-tax, Assam, Nagaland, Manipur, 
Meghalaya & Tripura, Shillong). True it 
is that the averment in para 3 of the peti- 
tion has not been expressly denied in the 
counter affidavit. The deponent is one 
Shri Sunil Kumar Dutta, Income-tax Of- 
ficer, A Ward, Tinsukia. In the affidavit 
he has stated that he is the I. T. O. at 
Tinsukia and that now the petitioner falls 
within his jurisdiction. He was not the 
I. T. O. at Jorhat in 1960. Naturally, 
therefore, it was not possible for him to 
know whether the allleged objection was 
raised before the I. T. O., Jorhat in 1960 
unless it wag disclosed by records. The 
only persons who were supposed to know 
whether or not such an objection was 
raised, were the then I. T. O, Jorhat and 
the counsel for the assessee, Mr, Harit- 
wall who appeared before him on behalf 
of the petitioner. Mr. Haritwall has filed 
no affidavit that such an objection was at 
all raised. The burden is on the peti~ 
tioner. She has failed to discharge it. 

35. In my opinion such an objection 
could not possibly be reised inasmuch as 
the filing of the return was not coercive, 
but voluntary. If she filed the voluntary 
return through ‘mistake’ as she now con- 
tends she would have applied for the 
withdrawal of the return, rather than 
raised the alleged objection; but no such 
application appears to have been made. 

36. It is urged by the assessee that the 
question is not whether the I. T. O, 
Jorhat had or hed not territorial juris- 
diction, the question is whether he had 
the jurisdiction to make assessment for 
1960-61 for which assessment had been 
made by the L T.O. Calcutta. S, 124 has 


? 
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not used the word ‘territorial’. When a 
provision of law is clear and unambigu- 
ous it is not permissible to read a word 
to, or omit a word from, it. In my opinion 
the word, ‘territorial’ cannot be read in- 

S. 124 of the Act. The section speaks 
only of; jurisdiction of the I. T. O. Jur- 
isdiction includes ` both territorial and 
other. kinds of jurisdictions.” 


=: 837. In my opinion, therefore, the ob- 
‘ |jection raised by the assessee only at the 
ppellate stage is hit by sub-s. (5) of 
_ |S. 124 of the Act. The I T. O., Jorhat 


. ‘leannot be said to have lacked jurisdic- 
ition, | 
38. ' The question whather once an 


order- of assessment for -income for ‘a 
particular year has been made, a second 
I. T. O. of a different-place in India has 
er has no jurisdiction to make en assess- 
ment of income for thè same year, 
. pends on several factors. The scheme of 
the Act is such that the assessee has -to 
file the return before one. I, T. O.. es pro- 
vided by S. .124 of the. Act and that an 
assessment is to be made by the I. T. O. 
before whom the return is filed. This is 
for the sake of convenience both. for the 
Department and the assessee. If two 
-- orders of assessment are: made for the 

‘income of the same year, may be for 
different sums disclosed by the assessee 
for the different areas, it does not neces- 


`- sarily follow that ‘the subsequent order 


`of assessment is without jurisdiction, The 
-frst I. T. O. may have possibly lacked 
jurisdiction and the 2nd: 1. T. O, may 
possibly have jurisdiction. In the instant 


‘ease. whether the I. T. O., Jorhat had or 
had no jurisdiction is dependent on the . 


question whether the I. T. -O., Calcutta, 
had or had ho jurisdiction. The submis- 
gion’ of learned counsel for the assessee 
_that once an order of assessment for a 
particular year has been made by the 
I. T. O., Calcutta the íT. O., Jorhat has no 
jurisdiction to make the assessment -for 
that same year, s based on the assump- 
tion -that the I T. O., Calcutta had 
jurisdiction. In order that ` a second as- 
sessment mey be invalid the first assess- 
ment must be valid. In the instant case, 
the finding is that the assessment order 
alleged to have been passed by. the 
I. T. O., Calcutta, was ‘got passed’ in 
other words, the order of the Calcutta 
I. T. O. has been found to be suspicious 
and collusive. This is a finding of fact. 
If that be so, it wag an invalid order. - 

39. Counsel for the petitioner. sub- 
mitted that unless. an invalid order is set 
aside, it is a good order, and in support 


4 
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de- 


‘patent and latent 


pends on certain — factors, 


ALE. 
of his contention he-has cited 63 ITR 278: 

(AIR 1967 SC 916)., The facts of that case 
have no bearing on the case in hand. As 


between a valid and an invalid oroen, tha 
former supersedes the latter. l 


40. That apart the petitioner is nof - 
entitled to get any relief in this writ ap- 
plication. The present application is- one 
for writs of certiorari and mandamus. — 
These writs are writs of discretion. The 
High Court exercising” discretionary - 
powers under Article 226 will refuse to 
issue such a writ, if justice of a case does 
not demand it. A writ of certiorari can be 
issued if there be, inter alia, an error of © 
law apparent on the face of the record. 
The petitioner has ‘not been able to show 
that there: was any error of law apparent 
on the face of the record. 

41. A Full Bench of this Court in the 
ease of Sikku alias Sikku Haldar v. 
State of Assam, reported. in Assam LR 
(1969) Assam 212: (ATR. 1970 Assam 91) 
(FB) held (at p 94 of AIR): 


“The point is that a writ being a dis- — 
cretionary remedy. it will not be granted 
if the petitioner invited or acquiesced to 
the jurisdiction of; the authority,..... But 
a distinction must be. made between 
lack ` of jurisdiction. 
Where: the lack of jurisdiction is patent . 
i e. apparent on the face of the . proceed- ` 
ings,.a party aggrieved is entitled to a ~ 
writ even if he acquiesced to: the exercise 
of the jurisdiction. Where, however, the 
lack of jurisdiction: is latent i. e. it de- 
acquiescence 
will disentitle a party to a writ.” 


Which of the two I. T.. Ogs — of Jorhat DA 


and of Calcutta—had jurisdiction depends 
on investigation into facts. The error, if 
any, therefore, is not an error apparent 
on the face of the record, but dependent 
on facts. 


Forries _ in his ` Extraordinary Legal 
Remedies has observed : 


* “Mandamus is, subject to ‘the exercise 


of a sound judicial discretion, the appro- 
priate remedy to enforce a plain, posi- 


tive, specific and ministerial duty pre“ 
sently existing and imposed by law upon 
officers:and others who refuse or neglect 
to perform such duty, when there is no 
other adequate and ‘specific legal © re~ 
medy.” 
The learned author has further observed) 
“The office of mandamus is to execute 
not -adjudicate, it ‘does not ascertain or. 
adjust mutual claims or rights betweea 


. 
~ 
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must be first established in some other 
form of action; mandamus will not lie te 
establish as well ag enforce a claim of 
uncertain merit. It follows therefore 
that mandamus will not be granted 
where the right is doubtful.” (emphasis 
added). 

42. In my opinion the petitioner is 
not entitled either to a writ of certiorarl 
or to a writ of mandamus, 

In the result the application is rejected. 
The Rule is discharged. There will be no 
order as to costs. 

D. PATHAK, J. (Majority view) : 

I agree with the opinion expressed and 
the conclusion reached by my learned 
brether, Islem J. 

Rule discharged. 
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FULL BENCH 
M. SADANANDASWAMY, C, J., 
BAHARUL ISLAM, D. PATHAK, 
K. LAHIRI AND N. IBOTOMBI 
SINGH, JJ. 
Gauhati Transport Association, Gau- 
hati and another, Petitioners v. The 
State of Assam and others, Respondents, 


Civil Rule No. 185 of 1977, D/- 11-10- 


1977. 


(A) Motor Vehicles Act (4 of 1939), 
Ss. 43, 59 — Notification under S. 43 (1) 
— Cancellation or variation under 5. 43 
(3) — Conditions precedent tọ be ful- 
filled. 


“Once the provisions of Sections 43 (1) 
(i) and 44 (4) are complied with, S. 59 
(3) (c) comes into play and it has the 
effect of incorporating the maximum 
fares as notified including the tax levi- 
able, as a condition of the permit. 
Regional Transport Authority has only 
to annex the condition automatically 
once a direction is given by the State 
Government under S. 43 (1) G). AIR 
1971 SC 1705, AIR 1977 SC 418, Rel on. 
(Para 38) 

Under S. 43 (2), the State Government 
ean permit the interests affected by any 
notification issued under sub-sec. (1) to 
make representations urging the cancel- 
lation or variation of the notification on 
certain grounds and those representations 


have to be made at such intervals of. 


time as may be fixed by the State Gov- 
ernment. Under sub-sec. (3) of S. 43, the 
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the parties. If the right be doubtful, it- 


The 


Gau. 33 - . 


State Government has to consider the 
representations made to it under sub- 
sec. (2) and has to hear the representa- 
tives of the interests affected and the 
State Transport Authority. Thereafter it 
has to be satisfied that any . notification 
issued under sub-see. (1) ought to be 
cancelled or varied. It is-only then that 
the State Government may cancel the 
notification or vary it in such manner as 


it thinks fit. But all the above conditions. - 


precedent must be satisfied in order to 
enable the State Government to cancel 
or vary any notification issued under 
sub-sec. (1). 

The notification dated 24th September, 
1975 was in compliance with the provi- 
sions of S. 43 (1) (i). It fixed the maxi- 
mum rates of fare for stage carriages 
operating on routes within the municipal 
limits. It also stated that those rates 
would. come into force with effect from 
Ist October, 1975. The Government di- 
rected the Secretary, State Transport 
Authority, Assam to take steps as requir- 
ed under the law to give effect to the 
said notification with effect from lst May, 
1977. The subsequent decision of the 
Government to keep in abeyance the 


notification amounted to the cancellation - 


of the said notification or at. least to a. 
variation of the said notification since 
the said notification had to be given 
effect to from ist May 1977. The order 
of the Government directing concessional 


-fares to be charged to bona fide students 


also had the effect of varying the notifi- 
cation issued under sub-sec. (1) of S. 43. 
The order of the Government  reintro- 
ducing the fares which existed prior to 
the enhancement under the previous no- 
tification also amounted to variation of 


the notification issued under sub-sec. (1) 


of S5. 43, The action of the Government 
could be justified only if the conditions 
precedent to the exercise of power under 
sub-sec. (3) of S. 43 were complied with, 
There was no material to show that any: 
representations by persons affected by 
the notification urging cancellation or 
variation of the notification on the 
ground that conditions had changed since 
the publication of the notification had 
been received by the State Government. 
There was not even an allegation that 
the State Government had fixed the in- 
tervals of time at which such represen-~ 
tations could be made to it as contem- 
plated under the provisions of sub-sec- | 
tion (2) of S. 43. It was thus clear that 
the conditions precedent to the exercise 
of the power under sub-ss. (2) and (3) 
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= of S 43 were absent, Therefore, the im- 
- pugned orders violated the rights of the 
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parties and the action of the State Gov- 
ernment was not warranted by law: The 
“{inpugned orders were therefore quashed. 
(Paras 40, 44, 51, 52, 57) 
Anno: AIR, 3rd Edn. Manual M. V. 
Act S. 43 N. 11; 5.59 N, 6. | 
(B) General Clauses Act (10 of 1897), 
"S. 144 — Applicability to notification un- 
der S. 43, Motor Vehicles Act (4 of 1939). 
-Since the State Government purported 


. to have acted under sub-sec. (3) of S. 43, 
* of the Motor Vehicles Act it was 


ne- 
= ¢@ssary that the conditions precedent to 


the exercise of that power must be satis- 


” ~v fied, Section 43 itself provides the con- 


ditions under which ‘the power to issue 
notification under sub-sec. (1) of that 
: section have to be satisfied. Since the 
power conferred by sub-sec. (1) of S. 43 
is itself conditional upon the fulfilment 
of the requirements of the proviso | to 
that sub-section, S. 14 of the General 
Clauses Act cannot be, made use of in 
support of the argument that a subse- 
quent notification can be issued under 


-sub-sec. (1) of S. 43 without complying 


~. with the conditions laid down in the 
- proviso to sub-sec. (1), Section 14 of the 


. 2? 
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3.2 — 
power under S. 43 (1) of Motor Vehicles 


- necessary to 


General Clauses Act is not applicable 
“since sub-sec. (1) of S. 43 itself provides 
-that the State Government may ‘by no- 
tification in the Official Gazette issue 
directions to the State Transport Aw 
' thority from time to time and also states 
the ‘conditions subject to which it can be 
done. . (Para 54) 


Anno: AIR 3rd Edn. | Manual, General 


‘Clauses Act S. 14 N. 1. 


. (C) General Clauses’ Act (10 of 1897), 
Applicability to exercise of 


Act. 


Section 21 of the General Clauses Act, 
1897 embodies a rule of construction and 
the question whether or not it applies to 
the provisions of a particular statute 
would depend on the subject-matter, con- 
text and the effect of the relevant pro- 
visions of the said statute. It would be 
examine carefully the 
scheme: of the Act, its object and all its 
relevant and material provisions before 
deciding whether by the application of 
the rule of construction enunciated - iby 
S. 21, it can be said that the power con- 
ferred under that section is vested in the 
authority by necessary implication. Sub- 
sec. (1) of S. 43, of the M, V. Act; em- 
powers the State Government to issue 
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ALR 
directions to the State Transport Autho- 
rity from time to time, but it also lays 
down the conditions ‘subject to which a 
notification can be issued from time ‘to 
time, namely, the conditions set out in 
the proviso to that sub-section. Sub-sec- 
tions (2) and (3) of S., 43 also provide 
the conditions subject to which the no- 
tification issued under sub-set, {1) can 
be cancelled or varied. Hence if the 
State Government desire to cancel 
vary a notification issued under sub-sec- © 
tion {1), it can do so only subject to the 
conditions laid down in sub-sées. (2) and 
(3). Therefore, S. 21 of the General Cla- 
uses Act cannot be said to be applicable . 
to the exercise of the pow®r under Sec- 
tion 43 (1) to issue diréctions to the . 
State ‘Transport Authority. Since there 
was no compliance with sub-sections (2) 
and (3) of S. 43, the State Government 
had no power to cancel or vary the ear- 
lier notification issued under sub-sec. (1) 
of S. 43. AIR 1958 SC 1018, Rel. on. 
{Paras 34, 55) 
Anno: AIR 3rd Edn. Manual, General 
Clauses Act S. 21 Notes 1 and 3. 


Cases Referred: Chronological Paras 
AIR 1977 SC 418 38, 39 
AIR 1971 SC 1705 38, 39 
ATR 1969 SC 33 56 
ATR 1962. Mys 25 31° 
AIR 1959 SC 249 35 
AIR 1959 Cal 361 33 
AIR 1958 SC 1018 34. 55 
AIR 1954 Assam 212 ` 31 
AIR 1951 Mys 14 31 
AIR 1946 Bom 516 33 


B. C. Baruah, S. K. Sen, A. R, Paul 
Mazumdar, for ‘Petitioners: N. M. Lahiri 
Advocate General, Meghalaya, E. Sarma, 
B. M. Goswami, Dr. M. K. Sarma, Govt. 
Advocates, Assam, for Respondents; B. K. 
Das, P. G. Baruah, S. N. Medhi, D. Go- 
swami, B. Kalita, for Interveners.. 

M. _ SADANANDASWAMY, C. Iu 


. This ig an application under Art. 226 of 


the Constitution of India. The first peti- 
tioner is the Gauhati Transport Associa- 
tion, an Association registered under the 
Societies Registration Act (Act XXI of 
1860), the members of which are halders 
of Stage Carriage ee for plying buses 
within the municipal limits of Gauhat 
city, The second petitioner is the Secre- 
tary of the said Association and is also 
a holder of one such Stage Carriage per~ 
mit. They have prayéd fer quashing 
three notifications. The first ig the noti 
fication dated 4th Jume, 1977 issued by 
the Government keeping in abey= 


or 
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ance its earlier. - notification re- 
vising the fare in respect of 
stage carriages plying within the 
Municipal limits: of Gauhati. The second 
notification is dated 5th June, 1977 issu- 


‘edi by the Government reintroducing the . 


fares: in respect of such Stage carriages 
plying within the Municipak limits which 
ovtained prior to 1-5-1977. The third no- 
tification is dated lst June, 1977 issued 
fares, to students travelling in the city 
buses: at the rate prevalent before ist 
May, 19/07. 


Z On 10th April, 1974, the Governor ` 


of Assam constituted a Committee, with 
the Minister for Transport. as its Chair- 
man, to examine the grievances of the 
operators of the Stage Carriage Vehicles 
as recorded in their representation dated 
I8-3-74 submitted to the State Govern- 
ment and to suggest. remedial measures. 
for the same. The Committee was asked 
to submit its report in April, 1974. 

3. At its meeting held on 24-4-74, the 
said Committee. considered the represen- 
tations. made on hehalf of fhe operators 
of. passenger transport. vehicles as well 
as, the views forwarded by the Deputy 
Secretary, Transport and made the fol- 
lowing recommendation to the Govern- 
ments;— 


“The Committee considers that in view 


of the rise in cost. of operation of tha 
stage and contract carriage vehicles and 
inadequate outturn of the capital in~ 
vestment. there should be an upward re- 
vision. of the. fare structure. Accordingly 
the Committee recommends that the 
‘Transport. Department will work out the 
schedule of fares on the basis of 30% 
rise over the existing fare of the ordi- 
nary stage and contract carriage vehicles.” 

4, The Government published a noti- 
fication dated 24th March, 1975 under 
CL (i) of sub-see, (1) of Sec. 43 of the 
Motor Vehicles, Act, 1939 in the Assam 
Gazette Extraordinary dated 26th March, 
1975, the. relevant. part. of which reads as 
follows : 


The 24th: March, 1075 


NOTIFICATION | 
No. TMV.324/73/189-—~ Whereas for the 
purposes of development of motor trans- 
port within the State of Assam it is ne- 
cessary to revise the fares of Stage Carri- 

ages: and Contract Carriages; 
And whereas the Draft directions issu- 
ed under Notification No. TMV 324/73/ 
146 dated 27th June 1974 to the State 


Transport Authority. and, for information 
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of the public in general, has been pub- 
lished in the official gazette and repre- 
sentatives of interest affected by such 
revision have -been given an opportunity 
of being heard; 

Now, therefore, in exercise ‘of the 
powers conferred by Cl. (i) of sub-sec. (1) 
of S. 43 of the Motor Vehicles Act, 1939 
and all other powers enabling him in this. 
behalf, the Governor of- Assam is pleas- 
ed to jssue to the State Transport Au- 
thority, Assam, the following directions 
regarding fixation of fares in respect of 
stage carriages and contract carriages - 
in the State and publish the same for in- 
formation of the public in general. 

DIRECTION 

The maximum rates of fare for Stage 
Carriages and Contract Carriages in the, ~ 
State of Assam shall be fixed in the. 
manner set forth in the Schédule below: 

SCHEDULE 

1. A. (1) Ordinary Stage Carriage, 

(Including ordinary services of the 
Assam, Meghalaya, State Road Transport 
Corporation within Assam). 


` righ 


Route Maximum rate per passenger pet 
Kilometre. — - 
Lower Class Uppe Class. 
‘ For all routes Ra 0.0455 Rs. 0.061. 
in the State 
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{4) The rates will come into force with 
effect from the ist April, 1973.” 

5. Thereafter, a notification dated 
16th June, 1975 under S. 43, cL (i), sub- 
sec. (1) of the Motor Vehicles Act, 1939 
was published in the Assam Gazette 
Extraordinary dated 25th June, 1975, The 


‘notification stated that due to the steep 


rise in the cost of operation in respect 
of stage carriage vehicles operating in 
Assam, the revision of the maximum fare 
has became necessary and called for ob- 
jections from persons likely to be affect- 
ed. A draft of proposed directions re- 
garding the maximum rates of fare was 
also incorporated. The notification reads 
as follows: 
The 16th June, 1975 


NOTIFICATION l 
No. TMV.217/75/11— Whereas the steep 
rise in the cost of operation in respect of 
Stage Carriage Vehicles operating in 
Assam has necessitated revision of the 
maximum fare as fixed under the notifi- 
cation No. TMV.436/61, dated the 16th 
September 1965 as amended by the noti- 
fications Nos. TMV. 387/85/23 dated the 
5th June, 1968, TMV. 236/66/78 - dated 
the 25th September, 1969; TMV, 145/71/ 


-~ 
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12 dated.the 10th August, 1971 and TMV. 
324/73/189 dated the 24th March, 1975. 
And whereas for the purpose of deve- 


. lopment of motor transport within the 


State of Assam, it is necessary to revise 
the fares of stage carriage vehicles: 
Now, therefore, in exercise of the 
powers conferred by Cl. (i) of swh-sec- 
tion (1) of S. 43 of the Motor Vehicles 


. Act, 1939 and all other powers enabling 


him in this behalf, the Governor of 
Assam proposes to issue to the State 
Transport Authority, Assam, the follow- 


-ing direction regarding fixation of fares 


In respect of stage carriage in the State 
and publishes the same for information 


-~ of the public in general 


1 


' carriages operating 


Notice is hereby given that the persons 
Hkely to be affected by the proposed 
direction may within one month from the 
date of the publication of this notifica- 
tion in the Assam Gazette file any ob- 
jection to the Secretary to the Govern~ 
ment of Assam in the ‘Transport and 
Tourism Department, P. O. Assam Sachi- 
valaya, Block 'F’, Dispur, Gauhati 781006, 


DRAFT OF PROPOSED DIRECTION 


The maximum rates of fare for stage 
on routes within 


municipal limits and on certain hill 


. routes in the State shall be fixed in the 


manner set forth in the schedule ‘below: 
SCHEDULE 


1A (i) Ordinary Stage Carriage, 
Routes . Maximum rate per passenger per 
i Kilometre 
Lower Class Upper Class. 
l. For routes within A uniform rate of Re, 0.065 
Municipal limits. with Re. 0.13 for frst lift at 
every stage upto 2 (two) 
Kilometres. 
2. For Phulertal- Re. 0.065 Re, 6.080 
. Jirighat, Sal. 
ganga—Kumbha- 
Amarinae 
routes in her 
District. = y 
Note— (1) The stage carriage plying 
on different routes in respect of which 
separate rates of fare have been fixed in 


the notification No. TMV. 436/61, dated 


+. the 16th September, 1965 as amended by 


Notification Nos. TMV. 387/65/23 dated 
the 5th June, 1968 and TMV. 324/73/189 
dated the 24th March, 1975 but for which 
no provisions have been made in this 
notification shall continue to charge the 
fare, for the time being, in force. 


P. N. Rau 


Secretary to the Govt. of Assam, 
‘Transport Department,” 


A.I. R. 


6. The representations made by varl- 
ous persons were considered by the Gov- 
ernment and thereafter the following 
notification dated 24th September, 1975 
was published in the Assam Gazette 
Extraordinary of the same date. It con-` 
tains a direction. issued to the State 
Transport Authority, Assam regarding 
fixation of the maximum rates of fare 
for stage carriages operating on routes 
within municipal limits under S. 43 
Cl. (i), sub-sec. (1) of the Motor . Vehi- 
cles Act, 1939 (Marked as Annexure ‘C’ © 
to the petition). The relevant part of the 
notification reads as follows:— 


NOTIFICATION 


The 24th September, 1975. 


No, TMV. 217/75— Whereas the steep 
rise In the cost of operation in respect of 
Stage Carriage Vehicles operating in 
Assam has necessitated revision of the 
maximum fare as fixed under- Notifica- 
tion No. TMV. 436/61, dated the 15th 
September, 1965 as amended by the No- 
tification Nos. TMV. 387/65/23 dated the 
Sth June 1968, TMV. 236/65/78 dated the 
25th September, 1969; TMV, 145/71/12 
dated the. 10th August, 1971 and TMV. 
324/73/189 dated the 24th March, 1975. ` 


And whereas the draft directions issu- 
ed under Notification No. TMV. 217/65/11 
dated 16th June, 1975 to the State Trans- 
port Authority, Assam was published in 
the Assam Gazette (Extraordinary) dated 
the 25th June, 1975 for the information 
of the public in general and the repre- 
sentatives of the interest affected by such 
revision have been given an opportunity 
of being heard, 


Now, therefore, fin €xercise of the 
powers conferred by CL (i), sub-sec. (1) 
of 5..43 of the Motor Vehicles Act 1939 
and all other powers enabling him in 
this behalf, the Governor of Assam is 
pleased to issue to the State Transport 
Authority, Assam, the following direc- 
tions regarding fixation of fares În res- 
pect of Stage Carriages in the State and 
to publish the same for information 
the public in general. 


DIRECTION: 
The maximum rates of fares for Stage 


Carriages operating on routes within 
municipal limits and on certain hill 


` routes in the State shall be fixed in the 


manner set forth in the Schedule below: 


1978 — 


SCHEDULE: 
L A. (i) Ordinary Stage Carriage. 


Routes Maximum rate per passenger per 
Kilometre `: 
Lower Class Upper Glass 


A uniform rate of Rs. 0.065 
with Rs, 0.13 for first lift at 


‘I, For routes within 
Municipal limits. 


every stage upto 2 (two} 


ometers. 


SStreasreseseaeveenete@  é$-§ seg GEstiteaaeseeee 


SCCCeeagaseeratnauatne 


Note:-—~ (1) eecsarnesea wha 
(2) These rates will come into force 
with effect from the lst October, 1975.” 


7 On 31-7-1975, the second petitioner 
submitted to the Secretary, Regional 
Transport Authority, Gauhati a fare 
table for the city buses prepared ih con- 
formity with the Government notifica- 
tion dated 16-6-75 rounding off the fares 
to the nearest five paise according to the 
Government notification dated 23-2-73. 
In column (2) to the fare table were set 
out the fares thus rounded off including 
the taxes. In the accompanying letter he 
requested the Regional Transport Autho- 


rity to communicate the approval to the’ 


same, 


8 On 26th September, 1975, the se- 
cond petitioner submitted a fare list to 
the Government in conformity with the 
notification dated 23-9-75 stating that the 
city bus fares had been rounded off to 
the nearest five paise for the conveni- 
ence of all concerned and prayed for its 
approval so that the revised rates of 
fares can be given effect to without fur- 
ther loss of time. 


9. On 27-9-75, the Secretary, Regional 
Transport Authority, Gauhati passed thé 
following order on the representation of 
the petitioner No. 2 submitting the fare 
table to him on 31-77-75: 


“Approved col. No. 2 subject to the 
appl. of R.T.A.” 


10. Thereafter, the bus operators ap- 
pear to have announced their decision to 
charge fares at the increased rate with 
effect from ist October, 1975. 

11. On 30th September, the President 


of the petitioner-Association received the . 


folowing communication from the Secre- 
tary to the Government, Troospori and 
Tourism Department : 

“Sir, 

I am directed to say that from the re- 
ports appearing in the newspapers it is 
understood that the Gauhati Transport 
Association is going to charge fares from 
the users of the city bus services at an 
increased rate with effect from the Ist 
October, 1975. But I would like to state 
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for your information that under the law, 
the Gauhati Transport. Association can 
legally charge fare at the enhanced rate 
only after it received formal direction 
to do so from the concerned Regional 
Transport Authority. As you are aware, 
this has not yet been done, 

I am, therefore, to say that the Gau- 
hati Transport Association should not 
from 1-10-75 as it is 
not legally competent to do so till all 
the formalities prescribed by the law 
are completed.” 


12. In reply to that letter, the peti- 
tioner No. 2 wrote a letter on 7-11-75 to 
the Secretary, Transport Department 
stating that since the rounded off revised - 
fares have been duly approved by the 
R.T.A., Gauhati, the bus: operators pro- 
pose to collect revised fares with effect 
from 15th of November, 1975. A capy of 
the working sheet of the revised fares 
was also enclosed, 


13. The Secretary, Transport Depart- 
ment, sent a telegram to the second peti- 
tioner on 11-11-75 in answer to the above 
letter, which reads as follows. 


“TVM. 2177555(.) Ref. Your Let. No. 
GTAAD-32/72-75 dated 7th instant (.) You - 
are advised not repeat not to increase 
city bus fares as proposed without clear- 
ance from government(.) As such action 
on your part would be illegal repeat - 
illegal(.) If therefore you take action to 
increase city bus fares unilaterally as 
indicated by you on 15th instant you 
will be doing so at your own risk repeal 
at your own risk,” 


14. According to the case of the peti 
tioners, no further clearance was neces- 
sary to enforce the enhanced fares either 
from the State Government or from the 
Regional Transport Authority. But the 
petitioners were constrained to submit 
to the aforesaid directive issued by the 
Government even though it was illegal 
and without jurisdiction in view of the 
conditions then prevailing under the 
Emergency. It is therefore their further 
contention that after the lifting of the 
Emergency, petitioner No. 1 and its 
members moved the Government to en- - 
force the revised rates according to the 
notification dated 24th September, 1975 


im respect of city buses of Gauhati -and 
that ultimately the Government acceded 
to their request and issued the necessary 
direction to Respondent No. 2, the State 
Transport Authority, Assam, vide com- 
munication dated 6th April, 1977, marked 
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as Annexure F to the petition, which 
reads as follows: 

<< :— Revision of City Bus Fare. 

~ Dam `` directed ‘to refer to this Depart: 
ment’s notification No. TMV. 217/75 dated 
-, the 24th Sept.,-1975 as a copy endors- 
ed to you under. this De nt’s Memo 
No. TMV. 217/75A dated the 24th Sep- 
-tember, 1975 revising the fare of the 
` stage carriage vehicles operating on the 


> routes within the municipal limits (viz. 


. city buses) and on certain hill routes in 


| = -Cachar District and to request you kind- 


- ly to take steps as required under. the 
- law to give effect to. the said notification 
„with effect from Ist May, 1977. 


I am further to request you kindly to 


_- direct the Secretary, Regional Transport. 


Authority, Gauhati to ask the South 
Kamrup Bus Association to stop plying 
of its bus€s as city buses in Gauhati city 
with effect from the 15th April, 1977. 


Yours faithfully, 
Sd/- 


Under Secretary to the Govt. of Assam. 
Transport and Tourism Deptts. 

Memo, No. TMV. 217/75/113-A, Dated 
Dispur, the 6th April, 1977. 

Copy to the Secretary, Regional Trans- 
port Authority, Gauhati, with reference 
to this Deptt.'s Memo No, TMV. 217/ 
75-A dated 24-9-75. He is directed ‘to 
give effect to this Deptt.’s Notification 
No. TMV. 217/75 dated the 24th Septem- 
ber, 1975 revising the city bus fare with 
effect from the Ist May, 1977. He is also 
directed to ask the South Kamrup Bus 
. Association to stop plying of its .. buses 
as city buses. at Gauhati with effect from 
the 15th April, 1977. 

. (2) The Commissioner of Transport, 
Assam, Lachitnagar, Gauhati. He is re- 
quested to ensure that the Govt. Notifi- 
cation No. TMV. 217/75 dated 24-9-75 
revising the city bus fare from the 
Ist May, 1977. 


(3) The Secretary, Gauhati Transport 


Association’ M, C. Road, Gauhati-3 for | 


information. 
- (4) The General Manager, Assam State 
‘Transport Corporation, Paltan Bazar, 
Gauhati 

15. Under the above notification, the 
State Transport Authority was directed 
‘to give effect to the notification ‘dated 
924th September, 1975- revising the fares 
of the stage carriage’ vehicles within 
the Municipal limits of ‘Gauhati with 
effect from lst May, 1977. The Regional 
a a Authority, . Gauhatt was -also 


A.L R. 


directed to’ give effect to the said notif- 
cation with effect from Ist May, 1977. 

16. Pursuant to the instruction of the. 
Government, the State Transport Autho- 
rity in turn directed all. the Regional- 
Transport Authorities on lith April, 1977 
to give effect to the revision of fares with 
effect from lst May, 1977. The said com- 
munication, marked as Annexure G to 
the petition, reads as follows: 

“To: The Secretary R.T.A. (Al). 
Sub:— Revision of City Bus Fare. 
Ref:— Secretary to the Govt. of Assam, 

Transport & Tourism’ Department let- 
ter No, TMV. 217/75/113 dated 6-4-77. 

In forwarding herewith -the Govt. of 
Assam, Transport and Tourism Depart- 
ments Notification No. TMV. 217/75 
dated 24-9-75, I am to request you to 
give effect of the revision of the Stage 
Carriage fare on the routes within the 
Municipal limits (viz city buses) with 
effect from Ist May, 1977.” — 

17. On 22-4-1977, the Secretary, Re- 

gional Transport. Authority, Gauhati sent 

the following communication, marked as 

Annexure N to the Writ Petition, which 

reads as follows: 2 

“Sub:— Approval of city bus fare sanc- 
tioned by the Govt. vide letter No. 

TMV. 217/75 dated 23-9-75. 

Ref.:— Your letter No. GTA/F-2/11-17/17- 

-765 dated 21-4-77. 

Dear. Sir, i 

With reference to the above TI am to 
inform you that in conformity. with the 
above Govt. notification the fare sanc-. 
tioned by the Govt. for city buses is 
approved hereby. 

Fare shall have to be realised inclusive 
of proportional rate of A.P.G.T. 

The matter of fare chart will ‘be taken 
up in the next Regional Transport Au- 
thority meeting.” 

18. There appears to have been agi- 
tations on the part of the student com- 
munity to the increased fares. The Gov- 
ernment therefore decided that the ma- 
ximum rate of fare for the bona fide stu- 


‘dents travelling in the city buses should 


be reduced to the rate prevalent before . 
the 1st May, 1977. Accordingly, the fol- 
lowing order'of the Government dated 
ist June, .1977, marked as Annexure H 
to the Writ Petition, was sent to the pe- 
titloner .No. 2: 

“Sub: Proposal for grant of concessi- 
onal fare to the students. for travel in 
the city buses. 

Sir, 

T am directed to say that the question 
of providing concessional fare to the bona 
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fde students in the State for travelling 
fn the city buses: has been under the 
consideration of the State Government 
for some time past. After a careful com 
sideration of the question, the State Gov- 
ernment have decided that the maximum 
rate of fare for the bona fide students 
not engaged in other calling or profes- 
sion and studying in any recognised edu- 
cational institution in the State and tra- 
velling in the city buses to and from 
their institution- should be reduced to 5 
(five) paise per passenger per kilometre 
subject to the minimum fare of 10 (ten) 
paise for the first lift at every stage 
up to 2 (two) kilometres Le, the rate pre- 
valent before the lst May, 1977, The said 
concessional fare to the students will be 
admissible to them on production af 
certificate from the Head of the imstitu- 
tion in which they are studymg to the 
effect that they are the bona fide stu- 
dents of the said institutions. The revix 
sion will take ‘effect immediately,” 


19. Subsequently, the petitioner No. 2 
received the following communication 
from the Government on 4th June, 1977, 
marked as Annexure I to the writ peti 
tion, intimating the decision of the Gov- 
ernment to keep in abeyance with im- 
mediate effect until further orders the 
Government notification dated 24th Sep- 
tember, 1975 and the Departmenta letter 
dated 6th April, 1977, whereby the city 
bus fares had been increased è 


“To 
The Secretary, 
State Tranaport Authority, 
‘Lachitnagar, Gauhati-781007, 
Sub:— Enhancement of City Bus fares, 
This Department. Notification No, TMV. 
217/75 dated 24-075 a copy endorsed 
to you under this Deptt, Memo, No, 
TMV, 217/754 dated the 24th Septem- 


e 


ber, 1975 and this Department letter . 


No, TMV, 217/113 dated 6-4-97. 
Sr, -> 

I am directed to say that the enhanc® 
ment of the fare in respect of the Stage 


Carriages plying on the routes within the 


Municipal limits (Le, on the city routes] 
as effected in this Deptt. Notification 
No. TMV. 217/75 dated 24-98-75, a copy 
endorsed to you under this Deptt, Memo, 
No, TMV, 217/75A dated 24-9-75 with 
effect from the ist May, 1977 vide this 
Deptt, letter No, TMV. 217/75/113 dated 
the 6th April, 1977 has caused wide- 
spread resentment among the travelling 
public particularly among the ee 
community at Gauhati, — | 


‘Gauhati Transport Asson, v, State (FB) . 
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. 2, The State Government are, there- : 
fore, having the question: of enhance- - 
ment of the fare in respect of the” said 
stage carriages examined de novo . and: 
have decided that the Govt, Notification: 
revising the city bus fare as-referred to 
above should be kept in abeyance with 
immediate effect until’ further orders, 


3. I am therefore to request that 
S.T.A, may kindly consider issuing in- ` 
struction to the R.T.A., Gauhatl to im- 
plement the Govt.. decision referred to 
in para 2 by suitable modification of the 
relevant condition of the permit in res- 
pect of city buses in the State. 

A very urgent action is requested, 

Yours faithfully, 


Under Secretary. 

Memeo, No, TMV. 217/75/190-A, Dated 

Dispur the 4-6-77, 
Copy to; 

1, The Secretary RTA., Kamrup, 
Gauhati, He is requested to inform 
G.T.A, and ‘all the members of the said 
Association individually not to charge 
revised fare in respect of the city bus 
service at Gauhati with immediate effect - 
until further order from the Govt, 


2, The G. M. A.S.T.C., Gauhati for im- 
plementing the Govt. decision as refer 
red to in para (2) above. . 

3, The D, C. Gauhati, He is requested 
fo ensure that the abovementioned deci- 
sion of the Govt. in regard to the city 
bus fare is implemented by all concern- 
ed with immediate effect. 

He is also requested to convey Govt 
decision to the Students sangran Parl- 
shed immediately, 

4, The S, P, Kamrup, Gauhati for in~ 
formation, 

6, The General Secretary, G.T.A., M C, 
Road Gauhati, he is requested to imple- 
ment the Govt, decision not to charge 
revised fare in respect of the city bus 


. services at .-Gauhati with immediate 


effect’ until further instructions from the 
Govt, 


B, The Secretary tọ the Govt, of- 
Assam, Home Department,” 


20. On Sth June, 1977, the petitioner 
No, 2 received the following communica- 
tion from the Government, marked as 
Annexure J to the writ petition, request- 
ing him to implement the Govt. decision 
to charge fares obtaining prior to 1-5~ 
eee reer ae 
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hati with immediate effect until further 
instructions from the Government: 
“To 
‘The Secretary, 
State Transport Authority, Assam, 
. Lachitnagar, Gauhati-781007, 
_-Sub:— Enhancement of City Bus Fare. 
Ref:— This Deptt.’s letter No. TMV. 217/ 
75/190, dated 4-6-77, 
Sir, 
. In continuation of this Deptt.’s letter 
' cited above I am directed to further 
clarify that the fares in respect of the 
Stage Carriages plying. in the routes 
within the municipal limits (i.e, on city 
routes) obtaining prior to 1-5-77 is to be 
reintroduced with immédiate effect. 

The question of the entire fare struc- 
ture is being examined by a Committee 
which is being set up by Government 
for this purpose. ~ 
- I am, therefore, to request you that 
State Transport Authority, Assam may 
kindly instruct to the Regional Trans- 
port Authority, Gauhati to implement 
the Govt. decision referred to above by 
suitable modification of the relevant con- 
ditions of the permits in respect of the 
city bus in the Gauhati city. _ 

An immediate action is requested. 

Yours faithfully, 
.  $d/- 
Under Secretary to the Govt. of Assam, 
i Transport & Tourism Deptt. 
Memo, No. TMV. 217/191A dated Dispur 
` the June, 1977. 
Copy to:— 

1. The Secretary, Regional Transport. 

2 The Secretary,. Regional Transport 
Authority, Kamrup, Gauhati. He is re- 
quested to inform the Gauhati Transport 
Association and all the members of the 
said Association individually to charge 
the fare prevailing before 1-5-77 in res- 
pect of the city bus services at Gauhati 
with immediate effect. 

2. The General Manager, Assam State 
Transport Corporation, Paltambazar, Gau- 
hati for implementing the Govt. decision 
as referred to. 


= 3. The Deputy Commissioner, Gauhati. 
He is requested to ensure that the above- 
‘mentioned decision of the Govt. in re- 
_ gard to city bus fare is implemented by 
ali concerned with immediate effect. He 
is also requested to convey Govt. deci- 
sion to the Students Sangram Parishad, 
Gauhati immediately. 

4. The Superintendent of Police, Kam- 
rup, Gauhati for information. 


' revised fare as 


~~ 


A. L R. 


5, The General Secretary, Gauhati 
Transport Association, M. C. Road, Gau- 
hati. He is requested. to implement the 
Govt. decision to charge obtaining prior 
to 1-5-77, the fares in respect of the city 
bus services at Gauhati with immediate 
effect until further instructions: from the 
Govt. 

§. The Secretary to the Govt. of Assam, 
Home Department.” l 
21. Thereafter, , the petitioner No. 2 
issued a statement to the press commu- 
nicating the decision of the Gauhati 
Transport Association to stop plying of 
the city buses after 5-6-77 alleging that. 
the Government had; without any prior 
intimation to the city bus operators ille- 
gally and arbitrarily announced reduc- 
tion of city bus fares, The second peti- 
tioner also informed the Government of 
its decision of 5-6-77 not to run the vehi- 

cles until rearrangement is made. 

22. Thereafter, on 8-6-77, the Regi- 
onal Transport Authority’ addressed a 
communication to the second petitioner. 
asking the Association to show cause why 
it has ceased to operate the buses when 
the permits have been issued in the in- 
terest of the travelling public also and 
requested the Association also to submit 
all the permits to get them endorsed the- 
r Government letter 
No. TMV. 217/75/190 dated 4-6-77. The 
present writ petition was presented on 
7-6-77. 

23, It is contended on behalf of the 
petitioners that as soon as the Govern- 
ment Notification under S. 43, CL @) 
sub-sec. (1) of the Motor Vehicles Act 
was published in the Assam Gazette, 
that is to say, from 25-6-75, the revised 
rate as fixed thereunder became . statu- 
torily incorporated as a condition of the 
permit in all the stage carriage permits 
issued in the State of Assam in view of 
S. 59, Cl. (3) of the Motor Vehicles Act 
and that the Government had no juris- 
diction to keep the rates in abeyance by 
an executive order. It is their further 
contention that the rates notified under 
S. 43, Cl. (i), sub-sec. (1) can only be 
modified elther by following the proce- 
dure under sub-sec, (3) of S. 43 of the 
Act or under the provisions of S, 21 of 
the General Clauses Act in the like man- 
ner and subject to the like conditions a9 
contained in S. 43 of the Act. It is also 
their contention that any amendments of 
the rates of fare can only be prospec- 
tive ‘and not retrospective in operation: 

24.. The petitioners claim that in view 
of S. 59, Cl. (3) of the Motor Vehicles 
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Act, the members of the first petitioner~ 
Association acquired: the right to collect 
fares at the revised rate immediately on 
publication of the notification under Sec- 
tion 43, CL (i), sub-sec. (1) of the Act, 
that is to say, with effect from the Ist 
October, 1975 and that the respondents 
ey directing them to collect fares at the 
pre-revision rates have violated the pe- 
titioners’ fundamental rights under Arti- 
cle 19 of the Constitution to carry on 
eccupation, trade and business, It is their 
further contention that the order of sus- 
pension of the revised rates affected only 
the city bus operators in the city of Gau- 
hati, that the buses plying in other 
towns in Assam are collecting fares un~ 
der the revised rates with effect from 
Ist October, 1975 and that the impugned 
order is thus discriminatory and viola- 
tive of Art. 14 of the Constitution of 
India. 


25. In the counter-affidavit filed on 
behalf of the respondents it is alleged 
that in the case of stage carriages (which 
include city buses) the fare charge- 
able must conform to the approved far? 
table as provided under S. 48, cl. (3), 
sub-sec. {xii) and that the approved fare 
table referred to in the said provision is 
the fare table approved by the concern- 
ed Regional Transport Authority. It ie 
their further contention that unless the 
fare table prepared ‘by the petitioner- 
Association receives the approval of the 
Regional Transport Authority, Gauhati, 
the fares to be realised by the petitioner- 
Association from the users of its buses 
will not be the legal fares and that the 
fare table prepared- by the petitioner- 
Association for the said purpose has not 
yet been approved as required under the 
law. It is further stated that the condi- 
tional or tentative approval of the Secre- 
tary, Regional Transport Authority; Gau- 
hati to realisation of the enhanced fare 
by the city buses of the petitioner-asso~ 
ciation according to the Government 
notification dated 24-9-75 read with the 
order dated 6-4-77 has since been with- 
drawn according to his letter dated 8-@- 
t7 addressed to the second petitioner, 


26. Another contention urged is that 
under S 43, Cl. (1), sub-sec. (1) of the 
Motor Vehicles Act, the Government fix- 
ed the maximum fare chargeable by the 
Stage Carriages plying within the muni- 
cipal limits of the city by its notification 
dated 24-9-75, but that-the fares to be 
charged by the bus owners from the 
users of their buses must conform to the 
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fare table approved by the concerned 
Regional Transport Authority. Since the 
formalities prescribed by law under Sec- 
tion 48, Cl (3), sub-sec. (xii) of the 
Motor Vehicles Act for realisation of the 
fare fixed by the Government under 
S. 43 of the Act were not completed. it 
was not legally permissible for the peti- . 
tioner-Association to charge the revised 
fare The petitioners’ contention that 
there is violation of Art. 14 or Art. 19 
has been denied. It is stated further in 
that affidavit that the enhancement of 
the city bus fare as effected by the Gov- 
ernment notification dated 24-9-75 with 
effect from the 1st May, 1977 had caused 
widespread resentment among the users 
of the city buses at Gauhati as express- 
ed through press and memoranda and 
representations submitted to them. The 
State Government after considering the 
said memoranda and representations and 
having heard the interests affected 
through a series of discussions with the 
representatives of the petitioner-Associa- 
tion’ and the users of the city buses of 
the Association in the matter was satis- 
fied that the said notification dated 24-9- 
75 ought to be varied. The State Gov- 
ernment therefore issued order on 4-6-77 
and 5-6-77 keeping the said notification 
dated 24-9-75 in abeyance and reducing 
with immediate effect the fare charge- 
able iby the city buses at Gauhati to the 
level of the fare prevalent prior to the 
enforcement of the notification dated 
24-9-75, that is to the fares prevalent 
prior to 1-5-1977. It is their further con- 
tention that the action of the Govern- 
ment is covered by S. 43, CL (3) of the 
Motor Vehicles Act and that any proce- 
dural irregularity that might have been 
committed by the Government before . 
modifying the rate of fare as fixed ear- 
lier by its notification dated 24-9-75 is 
not substantial so as to render the action 
of the Government in modifying the fare- 
rate invalid, 

27. In the reply affidavit of the peti- 
tioners if is contended that in reply to 
the request of the petitioner-Association,. 
the Regional Transport Authority, Gau- 
hati by its letter dated 22nd April, 1977 
addressed to the petitioner-Association 
gave its approval to the fare sanctioned 


-by the Government though it added that 


the matter of fare chart would be taken 
up in the next meeting of the Regional 
Transport Authority. It is their conten- 
tion that the Regional Transport Autho- 
rity’s letter dated 8-6-77 purporting to 
withdraw its ‘conditional or tentative’ 


reser ines unarwadanras ints 


- ‘entitled to charge fares at the 
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approval as referred to in the counter- 
affidavit is misconcéived and without an 
legal effect. 


28. The Secretary of the Gauhati Re- 
‘gional Transport Authority also filed an 
affidavit-in-opposition. In that affidavit 
it is stated that the second petitioner 
. submitted an application on 21st April, 
` 1977 praying for approval of the faré 
chart as required under S. 48 (3) (xii) 
and (xiii) of the Motor Vehicles Act and 
‘that as the Regional Transport Authority 
is the competent authority to approve 
the fare list, he informed the second 
petitioner that the approval of the faré 
chart will be taken up at the next meet- 
ing of the Regional. Transport Authority. 
He has further stated that the Regional 
Transport Authority. Kamrup, Gauhati 
has not delegated its power of approval 
to any officer or authority and as such 
the petitioners acted illegally in collect- 
ing fares at the revised rates with effect 
from 1-5-77 inasmuch as the Regional 
Transport Authority has not at any time 
approved the fare list time table as 
prayed for by the petitioner-Assoclation. 
He also stated that there was no meet- 
ing of the Regional Transport Authority 
from 24th May, 1977 till the date of fil- 
ing of the writ petition by the petitioners 
and as such the fare list/time table could 
not be approved. 


29. Along with the second supple- 
mentary affidavit filed by the second 
petitioner in reply to the affidavit filed 
by the Secretary, Regional ‘Transport 
Authority, Gauhati, Annexure T, the per- 
mit in respect of a particular State Car- 
riage issued to a member of the peti- 
tioner No. 1-Association under Rule 70 
(a) G) of the Assam Motor Vehicles 
Rules, 1940 has been produced, It shows 
that in column 9, against the entry ‘Rate 
of fares, if fixed under S. 43 of the Act’, 
the entry made is ‘As fixed by Govern- 
ment from time to time’. This is in sup- 
port of the petitioners’ contention that 
there is no necessity for the Regional 
Transport Authority to approve the fare 
chart before the bus operatore become 
‘revised 
and enhanced rates and that they could 
not do so immediately on the notifica- 
tion of the Government issuing the di- 
rection to the State Transport Authority 
to enhance the fares as indicated in the 
Government notification. 


30. A preliminary objection is raised 
by Mr. B. K. Das, learned counsel ap- 
pearing for the interveners who claimed 
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to be regular passengers traveling in 
the buses within the Gauhati city. His 
contention in that the Writ Petition is 
not maintainable since there is no reso~ 
lution passed by the members of the 
petitioner. No. 1-Association authorising 
the second petitioner to present the writ 
petition. , ' l 

31. In Madhab Chandra Das v. Re~ 
gional Transport. Authority, Gauhati Re- 
gion (AIR 1954 Assam 212), the petition~ 
er had presented the petition on his be~ 
half and also in his representative , capa~ 
city as Secretary of an Association of 
permit holders. It was held that he had 
no authority and no right to invoke the 
jurisdiction of this court under Art. 226 
on behalf of others, But the petition was 
considered as maintainable on behalf of 
the petitioner alone. In Government Press 
Employees’ Association, Bangalore v 
Government of Mysore (AIR 1962 Mys 
25), their Lordships relied on the deci- 
sion of the Mysore High Court in Ban- 
galore District Hotel Owners’ Assocation 
v. District Magistrate. Bangalore {ATR 
1951 Mys 14) wherein it has been held 
that an application for issue of writ 
must be presented by an aggrieved party 
and that an Association, although regis- 
tered under the Societies Registration 
Act, has no locus standi to make an ap- 
plication under Art. 226 for the personal 
and individual grievances of some of the 
members and not of the Association it~ 
self, | 


32. An affidavit on behalf of the peti- 
tioners has been filed by the second pe- 
titioner on 23-8-77 annexing a copy of 
the proceedings of the Adjourned Execu- 
tive Committee Meeting of petitioner No. 
1-Association held on Sth June, 1977 
authorising the Secretary and the Pre- 
gident of the Association jointly to seek 
redress in the High Court, It is also sub- 
mitted by Shri B. C. Baruah, learned 
counsel for the petitioners, that the se 
cond. petitioner is himself. a permit- 
holder and that in any case the writ 
petition is maintainable on his behalt. 
It is, therefore, not necessary for us to 
express any opinion as to the maintain- 
ability’ of a writ petition presented by 
the first petitioner-Association. Sinca 
the writ petition is maintainable on be~ 
half of petitioner No. 2, we will treat 


- the writ petition as one presented by 


petitioner No. 2. The preliminary objées 
tion is therefore overruled. 


33. Mr. Baruah has relied on.the de- 
cision of Bhagwati, J„ in Satyavart 


| 
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Sidhantalankar v. Arya Samaj, Bombay 
(AIR 1946 Bom 516) wherein it is held 
that once a society is registered under 
the provisions of the Societies Registra- 
tion Act, the Society enjoys the | status 
of a legal entity apart from its members 
constitutinig’ the same and is capable of 
suing or being sued. To the same effect 
is the decision in Nabadwip Bhajan 
Ashram v. Commissioner of Nabadwip 
Municipality (AIR 1959 Cal 361). But it 
is mot necessary to Zo into the question 
further since we have come to the con- 
cluston that the petition is maintainable 
as far as the second Petinouer is con- 
cerned, 


34. In State of Bihar v. D. N. Gan- 
guly (AIR 1958 SC 1018) it has been 
held that S. 21 of the General Clauses 
Act, 1897 embodies a rule of construc- 

m and that the question whether 
or not it applies to the provisions of a 
particular statute would depend on thé 
subject-matter, context and the effect 
of the relevant provisions of the said 
statute. It is further held that it would 
Þe necessary to examine carefully the 
scheme of the Act, its object and all its 
relevant and material provisions before 
deciding whether by the application of 

e rule. of construction enunciated by 
S. 21, it can be said that the power con- 
ferred under that section is vested in 
the authority by necessary implication, 


35. Legal rights if any, conferred on 
the second petitioner cannot be taken 
away by an administrative order or rule 
issued in the exercise of the executive 
power of the State, vide Sri Dwarka 
Nath Tewari v. State of Bihar (AIR 1959 
SC 249). 

36. The notification dated 24th Sep- 
tember, 1975 (Annexure ‘C’ to the writ 
petition) is issued under the powers con~ 
ferred. by clause (i) of - sub-sec. (1) of 
S. 43 of the Motor Vehicles Act, 1939, 
The draft directions had been published 
in the Assam Gazette Extraordinary 
dated 25th June, 1975. The notification 
also recites that the representatives of 
the interests affected by the revision of 
fares had been given opportunity of be- 
ing heard. Hence this notification: en« 
hancing the maximum rates of fare for 
ge carriages operating on routes with- 
in the municipal limits was issued in 
compliance with the requirements of 
S. 43 of the Motor Vehicles Act, 1939. 
The contention to the contrary, “urged 
on behalf of the interveners. has there- 
fore- to be rejected, 
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37. On behalf of respondents Nos. 1 - 
to 3 it is urged by Mr. Lahiri, that the 
impugned orders were issued after .sub-. 
stantial compliance with the require- 
ments of S. 43 of the Motor Vehicles 
Act and that even if there are irregula- 
rities in the procedure adopted: by:. the 
Government, they are not sufficient to 
vitiate the impugned orders. Alterna- 
tively, it is his contention that the Gov- 
ernment could issue .the impugned 
orders under S, 14 of the General Clau- — 
ses Act. 

38. In. B. Srikantiah v. The Regional 
Transport Authority, Anantapur (AIR 
1971 SC 1705), a notification under Cl. (i) 
of sub-sec. (1) of S. 43 of the. Motor — 
Vehicles Act was issued by the Govern- 
ment directing the State Transport Au- 
thority to fix maximum fares inclusive 
of the leviable tax under the Madras 
Motor Vehicles (Taxation of Passengers & 
Goods) Act (Act XVI of 1952) for the 
stage carriages in the State of* Andhra 
Pradesh. In view of the directions given 
by the Government in the. said notifica- 
tion the Regional Transport Authority 
called upon the Regional Transport OM- 
cers to notify the operators to collect the 
enhanced fares and accordingly the offi- 
c€rs concerned, in compliance with those 
directions, notified the operators, The 
operators contended that they could not 
collect the enhanced fares without the 
table of fares being amended since it 
would entail the cancellation of the per- 
mits. That contention was rejected and 
it was held that once the provisions of 
Ss. 43 (1) (i) and 44 (4) are complied 
with, S. 59(3) (c) comes into play and it 
had the effect of incorporating the maxi- 
mum fares as notified including the tax 
leviable, as a condition of the permit. 
Following the above decision, it was 
held in Sree Gajanana Motor Transport 
Co. Ltd. v. State of Karnataka (AIR 1977 
SC 418) that the Regional Transport Au- 
thority has only to annex the condition 
automatically once a direction is given] 
by the State Government under Sec. 43 
(1) (i) of the Act and it was observed as 
follows (at p, 420): l 

“A reference to S. 59, sub-sec, (3) (c) ~ 


would show that acceptance of the fixed _ 


rates of fares and freights, after their 
notification under §. 43, becomes a con- 
dition. which has to be ‘automatically at- 
tached to a permit. The Regional. Trans- 
port Authority has no option on this 
matter. This is what this Court held in 
5. Srikantiah v. The Regional Transport 
Authority, Anantapur, 1971 (Supp) SCR 
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-816: (AIR 1971 SC 1705). In other words, 
the Regional Transport Authority has to 
act merely mechanically after consider- 
ing matters on which it has to form an 
opinion and take a decision quasi-judi~ 
cially,” ; 


38 It ts the conention of Mr, Lahiri 
“that in the present case Annexure 'C’ 
relates to the fixation of the maximum 
fares only and that the fares become 
operative only when the fare table which 
is-to tbe submitted by the bus operators 
- is approved by the Regional Transport 
. Authority. It is his further contention 
that the Secretary of the Regional Trans- 
port Authority, Gauhati was not em- 
_ powered to approve the fare table and 
that even if he had given such approval, 
the approval is not valid. According to 
the petitioner, the fare table was in fact 
approved by the Secretary, Regional 
Transport Authority as is evident from 
his letter dated 22-4-77 addressed to the 
petitioner No. 1-Association. It is also 
his contention that the usual practice is 
for the Government to fix the maximum 
fares only and that the maximum fare 
is understood to be the actual fare fixed 
by the Government, Jt is his further con- 
tention. that similar action was taken 
by the Government on previous occasions 
earlier. It is therefore his contention 
that when the maximum fare was fixed 
by the Government in Annexure ‘C’, 
the maximum fare became incorporated 
in the permit since it is also the actual 
fare and that the decisions in B, Sri- 
kantiah v. The Regional Transport Au- 
thority, Anantapur (AIR 1971 SC 1705) 
and Sree Gajanana Motor Transport Co, 


Ltd. v. The State of Karnataka (AIR 
1977 SC 418) are applicable. 
40. We have held that the notifica- 


` tion dated 24th September, 1975 was in 
compliance with the provisions of S. 43 
(1) (i) of the Motor Vehicles Act, It fixed 
the maximum rates of fare for stage 
carriages operating on routes within the 
unicipal limits. It also stated that those 
rates would come into force with effect 
lfrom ist October, 1975. In pursuance of 
Annexure ‘C, the Government directed 
the Secretary, State Trnasport Authority, 
Assam (under Annexure 'F’ dated 6th 
April, 1977) to take steps as required 
under the law to give effect to the said 
notification with effect from lst May, 
1977. Annexure 'F’ also recites that the 
Secretary, Regional Transport Authority, 
Kamrup, Gauhati was also directed to 
give effect to the notification Annexure 
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‘C’, revising the city bus`fare with effect 
from Ist May, 1977. On receipt of the 
Annexure ‘F’, the Secretary, State Trans- 
port Authority, Assam directed in his 
turn Secretaries of all the Regional 
Transport Authorities to give effect to 
the revision of stage carriage fares on. 
the routes within the municipal limits 
with effect from lst May, 1977 by his 
letter dated llth April, 1977 (Annexure 
'C to the Writ Petition). It is thereafter 
that the Secretary, Regional) Transport 
Authority, Gauhati addressed the letter 
dated 22-4-77 to the second petitioner 
(Annexure ‘N’ to the writ petition) | in- 
forming him that in conformity with 
the Government notification the fare 
sanctioned by the Government for city 
buses was approved and that the fare 
shall have to be realised inclusive of 
proportional rate of Assam Passengers 
and Goods Tax, though he mentioned in 
the said letter that the matter of the fare 
chart would be taken up in the next 
Regional Transport Authority meeting. 


41. Since the direction issued under 
Annexure ‘F’ was in compliance with 
S, 43 (1) (i) of the Motor Vehicles Act, 
it conferred certain rights on the jpeti~ 
tioners. According to the petitioner, the 
State Transport Authority is bound tq 
implement the directions issued to it un- 
der Annexure ‘F’ and the Regional 
Transport Authority is bound to imple- 
ment the direction issued to it by’ the 
State Transport Authority under S. 44 
and, therefore, it is immaterial if the 
actual fare table was approved by the 
Regional Transport Authority or not, 
According to the petitioner,- the maxi- 
mum fare fixed represents the actual 
fare. But there is not sufficient materia] 
for us to determine if that was the usual 
practice as claimed by the pé€titioner. 

42. In our opinion, it is not necessary 
to determine whether the  petitioner’s 
contention is correct or not. Even if the 
contention of Mr, Lahiri is correct that 
it is only the maximum fare permissible 
which is fixed by Annexure 'F’ it cannot 
be denied that the notification Annexure 
'F? confers certain definite rights on the 
petitioner. Tt enables him tp demand 
that the Regional Transport Authority 
should fix higher fares than those pre- 
vailing prior to the date of Annexure ‘'F 
even if it is to be conceded that Anne- 
xure '’ hes fixed only the maximum 
fares permissible. n 


43. The plea taken in the counter- 
affidavit of respondents Nos, 1 tọ 3 B 
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that the impugned actions of the Gov- 
ernment are covered by S. 43 (3) of the 
Motor Vehicles Act, 1939. The relevant 
part of S, 43 reads as follows:— 

"43. Power of State Government to 
control Road transport.— 

(1) A State Government, 
gard to— 


having rex 


i 


may, from time to time, by notification 
in official Gazette, issue directions to 
the State Transport Authority— 

(i) regarding the fixing of fares and 
freights (including the maximum and 
minimum in respect thereof) for stage 
carriages, contract carriages and public 
carriers; 


(LM). RTT 

Provided that no such notification shall 
be issued unless a draft of the proposed 
directions is published in the Offcial 
Gazette specifying therein a date being 
not less than one month after such pub- 
lication, on or after which the draft will 
be taken into consideration and any ob-« 
jection or suggestion which may be re- 
ceived has, in consultation with the State 
Transport Authority, been considered 
after giving the representatives of the 
interests affected an opportunity of be- 
ing heard. 

.(2) The State Government shall permit, 
at such intervals of time as it may fix, 
the interests affected by any notification 
issued under sub-sec, (1) to make repre- 
sentations urging the cancellation or va- 
riation of the notification on the follow- 
ing grounds, namely— 


the publication of the notification, or 
(c) that the special needs of a parti- 
cular industry or locality require to be 
considered afresh. 
(3) If the State Government, after con- 
sidering any representation made to it 


under sub-s€c, (2), and having heard the. 


representatives of the interests affected 
and the State Transport Authority, is 
satisfied that any notification issued un- 
der sub-section (1) ought to be cancelled 
or varied, it may cancel the notification 
or vary it in such manner as it thinks 
fit.” 

44, Under S, 43 (2), the State Gov- 
ernment can permit the interests affect- 
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ed by any notification issued under sub-} 
sec. (1) to make representations urging 
the cancellation or variation of the noti- 
fication on certain grounds and those re- 
presentations have to be made at such 
intervals of time as may be fixed by the 
State Government. One of the grounds 
on which cancellation or variation can 
be made under sub-sec. (2) of S. 43 is 
that conditions have changed since the 
publication of the notification. This pro- 
vision is relied on by the respondents, 
Under sub-section (3) of S. 43, the State 
Government has to consider the repre- 
sentations made to it under sub-sec, (2) 
and has to hear the representatives of 
the interests affected and the State 
Transport Authority. Thereafter it has 
to be satisfied that any notification issu- 
ed under sub-sec. (1) ought to be cancell- 
ed or varied. It is only then that the 
State Government may cancel the notif- 
cation or vary it in such manner as it 
thinks fit. But all the above conditions 
precedent must be satisfied in order to 
enable the State Government to cancel 
or vary. any notification issued under 
sub-sec, (1). 


45. There is no allegation in the 
counter-~affidavit filed- on behalf. of res- — 
pondents Nos. 1, 3 that the State Gov- 
ernment had fixed the intervals of time 
interests affected could 
make representations urging cancellation 
or variation of the notification issued 
under sub-sec, (1) of S. 43. There is also 
no allegation in that —counter-affidavit 
that conditions which prevailed at the 
time of the notification issued under sub- 
sec. (1) of S. 43, namely, the Annexure 
'F’, had changed since the publication of 
the said notification. Unless the State 
Government was satisfied that conditions 
had changed since the publication of the 
notification under sub-sec. (1), it had no 
power to cancel or vary the notification 
issued under sub-sec. (1) of S. 43. 


46. The plea taken in the counter- 
affidavit of respondents Nos. 1 to 3. is 
that the enhancement of the city bus 
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' fare as effected by the notification. An- 


nexure ‘F’, with effect from ist May, 
1977 had caused widespread resentment 
among the users of the city buses at Gau- 
hati as expressed through press and 
memoranda/representations submitted to 
them and that the State . Government 
after considering the said memoranda and 


` representations and having heard the 


interests affected through a series of dis 
cussions with the representatives ef the 
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-petitioner-Association and the users of 
the city buses in the matter was satisfied 
‘that the. notification ought to be varied. 


4t. The contents of Annexure ‘H’, the 
order of the Government dated ist June, 


-. 1977 shows that the question of provid- 


ing concessional fare to the bona fide 
students in the State for travelling in 
the city buses had been under the con- 
sideration of the State Government for 
some time and that after a careful con- 
sideration of the question, the State Gov- 
ernment had decided that the maximum 
rate of fare for the bona fide students 
should be reduced to that prevalent be- 
fore the Ist May, 1977. There is no re- 
ference to any representations. by the 
interests affected by the notification issu- 
ed under sub-sec, (1) urging cancellation 
or variation of the said notification on 
the ground that conditions had changed 
since the publication of the said notifi- 
cation. There is no reference either to 
the consideration by the State Govern- 
ment of any such representation made 
to it under sub-sec. (2) or to its having 
heard the representatives of the interests 
affected as well as the State Transport 
Authority.. 


48. Annexure 'T', the order of the 
Government dated 4th June, 1977 states 


that the enhancement of the fare in res- 


pect of the stage carriages plying on the 
routes within the municipal limits as 
effected by Annexure ‘F’ had caused 
widespread resentment among the tra- 
velling public, particularly among the 
student community at Gauhati. It fur- 
ther states that the State Government 
are therefore having the question of en- 
hancement of the fare in respect of the 
Said stage carriages examined de novo 
and had decided that the Government 
notification revising the city bus fare 
Should be kept in abeyance with imme- 
diate effect until further orders, ‘In this 
communication also there is no refer- 
ence to any representations made by the 
interests affected urging cancellation or 
variation of the notification issued under 
sub-sec. (1) of S. 43 on the ground that 
conditions had changed since the publi- 
cation of the said notification. There is 
also no mention of the consideration of 
any such representations made to it un- 
der sub-sec. (2) by the State Govern- 
ment. On the other hand the contents of 
the said letter show that the State Gov- 
ernment desired to re-examine the ques- 
‘tlon of enhancement of the fare in res- 
pect of stage carriages and ‘therefore de- 
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cided to keep in abeyance the said noti- 
fication. Therefore, the contents of this 
order show that the State Government 
did not consider any representations 
made to it under sub-section (2) of 
5. 43, nor is there any reference in that 
order to the hearing afforded to the re- 


- presentatives of the interests affected as 


well as to the State Transport Authority 
before the decision was taken ‘by the.. 
State Government. Hence this notifica- 
tion is not in compliance with sub-sec. (3) 
of S, 43, since the conditions precedent 
to the exercise of the power under the 
said sub-section have not been complied 
with. 

49. The order of the Government 
dated 5th June, 1977, Annexure ‘J’ to 
the Writ Petition, issued to the Secre- 
tary, State Transport Authority states 
that the question of the fare structure is 
being examined by a committee which is 
being set up by Government for this 
purpose and directs that the fares ob- 
taining prior to 1-5-77 is to be reintro- 
duced with immediate effect within the 
municipal limits. 

50. The contents of this order also 
show that the State Government was 
contemplating the examination of the 
question of fare structure by a Commit- 
tee which had to be set up by the Gov- 
ernment for the purpose and had not felt . 
satisfied that cancellation or variation of 
the earlier notification was necessary. 


51. The decision of the Government 
to keep in abeyance the notification, An- 
nexure ‘F’, amounts to the cancellation 
of the said notification or at least to a 
variation of the said notification since the 
said notification had to be given effect to 
from ist May, 1977. The order of thé 
Government directing concessional fares 
to be charged to bona fide students also 
has the effect of varying the notification 
issued. under sub-sec. (1) of S, 43. Thal 
order of the Government, Annexure ‘J’, 
reintroducing the fares which existed 
prior to the enhancement under the no- 
tification Annexure ‘F’, also amounts to 
variation of the notification issued under 
sub-sec. (1) of S 43. 


52. Thus the action of the Govern- 
ment under the impugned orders can bè 
justified only if the conditions precedent 
to the exercise of power under sub-sec- 
tion (3) of 5. 43 are complied with. There 
is no material to show that any repre- 
sentations by persons affected by the 
notification Annexure ‘F’ urging cancel- 
lation or variation of the notification on 
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the ground that. conditions had changed 
since the publication of. the notification 
had been received by the State Govern- 
ent. There is not even an allegation 
that the State Government had fixed the 
intervals of time at which such repre- 
sentations could be made to it as contem- 
plated under the provisions of sub-sec< 
tion (2) of S, 43. From the contents of 
the impugned orders it is clear that the 
State Government had, firstly, not con~ 
sidered any representations made to it 
under sub-sec. (2) for the simple reason 
that no such representations as contem- 
plated under sub-sec. (2) of S. 43 had 
been received by it secondly, there is 
nothing to show that the State Govern- 
ment heard the representatives of the 
interests affected as well as the State 
Transport Authority before coming te 
any decision; thirdly, there is no mate- 
rial to show that the State Government 
had been actually satisfied that the noti- 
fication issued under sub-sec. (1) needs 
cancellation or variation. It is because of 
this that the State thought it fit to take 
necessary steps for having the whole 
question of enhancement of the fare re- 
examined by a Committee to be appoint- 
ed by it. It is thus clear that the condi- 
tions precedent to the exercise of the 
power under sub-seca. (2) and (3) of 
S. 48 are absent In the present case. > . 


53. Mr. Lahiri further contended that 
S. 14 of the General Clauses Act enables 
the State Government to issue the im- 
pugned orders. Section 14 of the General 
Clauses Act provides that any power 
conferred by any Central Act or Regu- 
lation may be exercised from time to 
time as occasion arises unless a different 
intention appears. 


54, Since the State Government pur- 
rts to have acted under sub-sec. (3) 
of S 43, it is necessary that the condi- 
tions precedent to the exercise of that 
power must be satisfied. Section 43 it 
self provides the conditions under which 
the power to issue notification under sub~ 
gec, (1) of that section have to be satis- 
fied. Since the power conferred by sub- 
section (1) of Section 43 is itself condi- 













ents of the proviso to that sub-section, 
S. 14 of the General Clauses Act cannot 
be made use of in support of the argu~ 
ment that a subsequent notification can 
be issued under sub-sec. (1) of S. 43 
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‘like sanction and conditions. 


onal upon the fulfilment of the require- _ 


State (FB) [Pra 52-56] Gau. 47. . 
not applicable since sub-sec, (1) of S. 43]° 
itself provides that the State Government} — 


may by notification in the official. Gef ` 


zette issue directions to the State Trans- 

port Authority from time to time, and 
also states the conditions ` subject tol 
which it can be done. 


55. Section 21 of the General Clauses ps 
Act provides that where a power ig con= 
ferred by any Central Act or Regulation 
to issue notifications, orders, rules,. or 
bye-laws, then that power includes :@ 
power to add to, amend, vary or rescind - 
the same provided the power is exercis- 
ed in the like manner and subject to the 
Section 21° 
has been held to contain a rule of inter- 
pretation by the Supreme Court in State 


_of Bihar v. D. N. Ganguly (AIR 1958 SC 


1018), as noticed above. The question 
whether the provisions of S. 21 apply to 
a power conferred under any enactment 
has to be considered having regard to 
the scheme and object of the enactment 
as well as the context in which the 
power is conferred. But in the present 
case sub-sec, (1) of S. 43 empowers the 
State Government .to issue directions to 
the State Transport Authority from time 
to time, but it also lays down the con- 
ditions subject to which a notification 
can ibe issued from time to time, name- 
ly, the conditions set out in the proviso 
to that sub-section. Sub-sections (2) and 
(3) of S, 43 also provide the conditions 
subject to which the notification issued 
under sub-sec. (1) can be cancelled - or 
varied. Hence if the State ‘Government 
desire to cancel or vary a notification 
issued under sub-sec. (1), it can do so 
only subject to the conditions laid down 
in sub-secs. (2) and (3). Therefore, S. 21 
of the General Clauses Act ` cannot be 
said to be applicable to the exercise of 
the power under $S. 43 (1) to issue direc- 
tions to the State Transport Authority. 
Since there is no compliance with the 
sub-secs. (2) and (3) of S 43, the State 
Government had no power to cancel or 
vary the earlier notification issued under 
sub-s€c (1) of S. 43. ; 


56; The State cannot claim any exe- 
cutive power outside the limits prescrib< 
ed by the legislature as observed by th@, 
Supreme Court in Chief Settlement Com: 
missioner, Punjab v. Om parkash (AIR — 
1969 SC 33), in the following words (at 
p. 36): 

"In this context it is essential fo em~ 
phasise that under our constitutional 
system the authority 


2 to make the law is 
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vested in the Parliament and the State 
Legislatures and other law-making bodies 
and whatever legislative power the 
executive administration possesses must 
be derived directly from the delegation 
ef the legislature and exercised validly 
only within the limits prescribed. The 
_notion of inherent or autonomous law- 
‘making power in the executive admin- 
istration is a notion that must be em- 
phatically rejected.” l 

57. The Government could therefore 
exercise its powers to rescind or vary 
the terms of the earlier notification issu- 
ed by it under S, 43 (1) only by follow- 
-ding the procedure laid down in S. 43 
itself, It has not followed the procedure 
laid down in either of the sub-secs. (1), 
(2) or (3) of 5. 43. Therefore, the im- 


ugned orders violate the rights of the ` 


petitioner and the action of the State 
Government is not warranted by law. 

he impugned orders are therefore 
quashed. 

58. The Rule is made absolute and 
respondents Nos, 1, 2 and 3 are directed 
to forbear from giving effect to the said 
orders, 

59. 
` parties shall bear their own costs, 
BAHARUL ISLAM, J.:— I agree, 
D. PATHAK, J.:— I agree, 


- LAHIRI, J.:— I concur. 


N, IBOTOMBI SINGH, J.: I agree. 
Rule made absolute, 
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K. LAHIRI, J. 

. The State of Assam and others, Appel- 
lants v. Abdul Sattar, Respondent. 

Second Appeal No. 99 of 1973, 
28-7-1977,* . : 

Constitution of India, Arts. 8, 7 — Mi- 
gration — What constitutes — Mere ex- 
pression of desire to go to another coun- 
try and to serve there, cannot be term- 
ed as’ migration unless a person physical- 
ly goes to that country. 
_ he ordinary meaning of the word 
‘Migration’ is ‘a change of abode, a re- 
moval from one country or climate to 
another’. Two elements, namely, mental 
desire and physical departure to the land 
are essentially necessary to constitute an 
act of migration. 


“From order of T. Sarma, Asst. Dist. J., 
Cachar at Silchar, D/-: 8-3-1973.) 


§0/10/D445/77/AS 


D/- 


State v. Abdul Sattar (K. Lahiri J.) 


In the circumstances of the case, 


ALR. : 


Where a constable in Assam Police 
Department who had opted his services 
for Pakistan in the year 1947 appre- 
hending that his permanent homestead 
where he had cultivation would be in- 
cluded in Pakistan was released from 
the services in India to join services in 
Pakistan, but for non-inclusion of the 
territory in Pakistan had never migrat- 
ed to Pakistan at any point of time and 
remained all along in India and took to 
cultivation : - 


Held, expression of desire to go to 
another country and to serve there can- 
not be termed as migration unless a per- 
son physically goes to the country. The 
ex-constable did not relinquish his Indian 
citizenship. (Para 7) 

D. N. Konwar as Publie Prosecutor, 
Assam, for Appellants; S. R. Bhattachar~ 
jee, for Respondent. 


JUDGMENT:— This is a Second Ap- 
peal directed against the concurrent find- 
ings of the Courts below. i 


2. The plaintiffs suit is for declara- 
tion that he is an Indian citizen and for 
permanent injunction restraining the de- 
fendants from executing the ‘quit India 
notices’ issued against the plaintiff-res-. 
pondent. The case has a long and check- 
ered career. The Plaintiff-respondent fil~ 
ed the suit being Title Suit No. 130 of 
1966 in the Court of Munsiff at Karim- 
ganj. His case, inter alia, is that he was 
born in village Hashanpur under Badar~ 
pur Police Station in the district of Ca- 
char, India and was serving in a Assam 
Police Department as a constable, 
In the year 1947, while there 
was a possibility that the whole of dis- 
trict of Sylhet including the sub-divi- 
sion of Karimganj might be included in 
Pakistan, the plaintiff having had his 
permanent homestead and cultivation jn 
the said village, opted his services for 
Pakistan ag he had the impression that 
his home village would go over to Pak- 
istan. Accordingly, he was released from 
the services, came from Shillong to his 
native village, attended his ailing father, 
but in the mean time the ‘Red-Cliffe 
Award’ was published and the whole of 
the sub-division of Karimganj remained 
in India, The plaintiff then went back to 
Shillong and could learn that on the 
basis of his option, his services had been 
transferred to Pakistan authorities, The 
plaintiff came back to his own village 
and took to cultivation. His case is that 
he was born, brought up and married if 
the village, has had his permanent home 
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and cultivation and was continuously re- 
siding in the said village. He had never 
gone to Pakistan to serve in Sylhet or 
as a mattter of that for any other pur- 
pose. His case is that his name appeared 
in the electoral rolls, even Ration Cards 
were issued in his name. But, however, 
es late as in 1965 he received a notice 
from the Superintendent of Police, Ca- 
char (defendant No. 1) to leave India, 
describing him to be a foreigner (a Pak- 
istan national); he made representation 
to the Superintendent of Police, served 
a notice under S. 80 C.P.C. intimating 
his claim and intention to file the suit. 
The notice was duly served. In spite of 
withdrawing the Quit India notice he 
was served with another similar order 
dated 17-5-66. His case, in short is that 
he is and was an Indian citizen all 
along; never had been to Pakistan and 
that the impugned orders of ‘Quit India’, 
be set aside and that he be declared as 
a citizen of India. . | 


& The defendants, Union of India, 
State of Assam and the Superintendent 
of Police, Cachar at Silchar filed a joint 
written statement and contested tha 
suit, The defendants claim that Quit 
India Notices were valid; did not admit 
that any valid notice under S. 80, C. P.C, 
had been served on them. The positive 
defence plea is that although the plain- 
tiff was born in India, he had lost his 
citizenship by opting his services for 
Pakistan in 1947 and thereafter served 
in East Pakistan as a Police Constable 
for several years since’ 1947 and return- 
ed to India sometime in 1960 or 1961 
without any migration certificate or any 
other valid document or authority., Ac- 
cording to the defendants, his case was 


heard by the Member, Foreigners’ Tribu-. 


nal, at Silchar and the learned Member 
having considered his case had found 
the plaintiff to be a foreigner, 


4, -As many as 8 Issues were framed, 
The suit was tried and disposed of by 
the Munsiff at Karimganj 
The learned Munsiff decreed the suit 
efter thoroughly scrutinizing the entire 
evidence on record. But, however, on ap- 
peal, the decree. wag set aside and the 
matter was sent down on remand to the 
trial on the scope that the Munsiff had 
not considered the evidence adduced by 
the plaintiff. The matter went. back to 
the Munsiff at imganj. Before the 
learned Munsiff, the first 5 Issues, name- 
iy, as to the want of cause ‘of - action, 
maintainability of the suit, . jurisdiction 
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on 31-3-69.. 


limitation, were not at all pressed by the 
defendants, Issties Nos, 6 and 7, namely, 
as to whether the plaintiff lost his citi- 
zenship in India and as to whether he is 
entitled to a decree, were contested by 
the defendants and accordingly consider- 
ed by the trial Court. While considering 
the Issues 6 and 7 aforesaid, the Munsiff 
considered the oral as also the docu- 
mentary evidence adduced by. the plain- 
tiff The Munsiff found that sufficient 
oral evidence had been produced by the 
plaintiff to substantiate his case that he 
had never left for Pakistan; found that 
Ext, 2 (Kabinama) had been executed by 
the plaintiff; the plaintiff's mame appear- 
ed in the electoral roll for the year 1958. 
He also found that a Ration Card (Ext. 
11) had been issued to the plaintiff. After 
considering the plaintiffs evidence, the 
learned Munsiff also considered the evi- 
dence adduced by the defendants and 
came to the conclusion that there was 
no evidence to establish that the plain- 
üf had actually migrated to Pakistan 
at any point of time. The learned Mun- 
siff did not place any reliance on the 
documentary evidence, namely, Exts, B 
and D, said to be some statements re- 
corded by the police during the inquiry 


of the case. According ‘to the learned `` 
Munsiff, they were prepared by the. 


police during the course of the investi- 
gation. It is an admitted fact that these 
two documents were never shown or put 
to the plaintiff while he was in the ‘wit- 
ness. box. It also appears that the. con- 
tents of the documents were not put to 
the plaintif nor any effort was made to 
move the alleged signatures of the plain- 
tiff. The learned Munsiff was not satis- 
fied in regard to the admissibility. of 
the documents; did not place any reli- 
ance on the authors of the two ~ docu- 
ments, (Exts, B and D); came to the çon- 
clusion that the defendants’ 
did not state that they had ever seen 
the plaintiff migrating to Pakistan or 
had any personal knowledge about his 
migration, The Munsiff did not believe 
the three witnesses examined by the de- 
fendants, He came to the conclusion that 
the plaintiff had proved his case that he 
did not migrate to Pakistan and relin- 
quisheq his Indian citizenship and de- 
creed the suit for declaration as prayed 
for by the plaintiff and restrained the 
defendants from deporting the plaintiff 
out of India, Against the said judgment, 
the matter was taken on appeal; the ap- 
pellate Court considered the. entire evi~ 


witnesses — 
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dence threadbare; did not believe the 
statements of defence witnesses; could 
not place reliance on their testimony; 
held that Exts. B and D were admissi- 
ble in evidence, but were not reliable. 


. 5. Concurrent finding of facts is that 


-. the plaintiff had never migrated to Pak- 


. İstan at any point of time and he was all 
along in India. The Courts below believ- 
‘ed the testimony of the plaintiff, his 
witnesses and the documents. The Courts 
below did not place any reliance on the 
evidence of the witnesses for the defen- 
dants. 


6. Under these adverse circumstances, 
Shri D. N. Konwar, the counsel for the 
appellants haq little scope for argument, 
He submits that Ext. B is a vital piece 
of evidence and the trial Court has left 
it out of consideration as inadmissible 
and that although the first appellate 
Court has considered the same to be ad- 
missible, did not appreciate the real 
effect of the said document. I find that 
Ext. B was never put to the plaintiff. The 
appellate Court has very, rightly held 
that it is destructive of the positive de- 
fence case that the plaintiff had re- 
entered India sometime in 1960-61. Shri 
Konwar admits that there is no admis- 

sion made by the plaintiff in Ext. B to 
the effect that he had returned back .to 
India in 1960 or 1961. Further, realising 
the fact that the document (Ext. B) was 
not proved in accordance with law, the 
learned counsel did not press home thé 
point J find that the author of the docu- 
ments was found to be thoroughly un- 
reliable by the Courts below. No law 
under which such 
recorded, could be placed by the counsel. 
If they are recorded in connection with 
any criminal case, it is hit by 
Section 25 of the Indian Evidence Act. 
In any view of the matter, in the 
instant case, the Courts below have not 
relied on the author of these documents. 
The appellate Court has rejected the 
documents as not worthy of belief. Under 
these circumstances, I do not find any 
force in the contention of the learned 
counsel for the appellants. 


7. The most serious contention that 
has been made by the counsel for the 
appellants is that the very fact that the 
respondent-plaintiff had opted to serve 
in Pakistan amounted. to migration a9 
contemplated under the provisions con- 
tained in Arts. 5, 6 or 7 of the Constitu- 
tion. In my opinion, expression of desire 
to go to another country and fo serve 
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statements could be - 


° ALR. 


there, cannot be termed as migration 


unless a person physically goes to the 
country. It is hardly posssible to con- 
celve that the word ‘migration’.as con- 


templated in the said Articles includes a 
mere desire or wish of a person to go to 
a foreign land. The ordinary meaning of 
the word ‘migration’ is 'a change of abode, 
a removal from one country or climate 
to another’. Two elements, namely, men- 
tal desire and physical departure to the 
land are essentially necessary to consti- 
tute an act of migration. I do not find 
any force in the contention of the learn- 
ed counsel, 


8. The appeal is dismisseq with costs, 
Appeal dismissed, 
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S. RANGARAJAN AND 
K. M. LAHIRI, JJ, 


The Collector of Kamrup, Appellant v, 
Ishfaque Hussain and another, Respon- 
dents. 


F. A, No. 32 of 1871 (Analogous to 
F. A. 33 of 1971), D/- 1-6-1977.* 


(A) Land Acquisition Act (1 of 1894), 
Ss. 28 and 34 —- Reference Court direct- 
ing that enhanced compensation be paid 
within three months from date of its 
order failing which interest payable after 
expiry of said period — Direction, held, 
was not in conformity with Ss. 28 and 
34 — Proper direction to make was that 
the interest payable on the enhanced 
amount was also from the date of taking 
possession till date of payment. (Para 2) 


Anno: AIR Manual (3rd Edn.) Land 
Acq. Act, S. 28 N. 1; S. 34 N, 1. 


(B) Land Acquisition Act (1 of 1894), 
S. 23 — Determination of market value 
— Admissibility of awards made in pre- 
vious land acquisition cases. 


. The Awards made in previous land ac- 
quisition cases relating to comparable 
lands and contemporaneously made are 
admissible and are guiding factors for 
determination of ‘market value’ of land 
acquired under the Land Acquisition 
Act, 1894. Case law discussed, 

(Paras 17, 19, 26) 


*(From decision of R, C. Bora, Asstt 
Dist. J. Gau., Misc. Case No, 34 of 1967 
and Misc. Case No, 33 of 1867, DJ- 
2-11-1971.) 


HU/HU/C888/77/CWM 
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Anno: AIR Manual 
Acq. Act, 5. 23 N. 7. 
Cases Referred : Chronological Paras 


(3rd | Edn.) Land 


AIR 1977 SC 580 2T 
F. A. Nos. 7, 61 of. 903, D/- 5-1-1977 

(Gau) . 18 
AIR 1976 SC 651 18, 18, 26 
AIR 1975 Gau 78 15, 18, 26 


Civil Appl, No, 178 of 1962, D/- 10-4-1963 


13, 18, 26, 27 
AIR 1960 Bom 78 | 15 
(1909) ILR 36 Cal 987 12, 13 


G. Sarma in F, A. 32 of 1071, A, C. 
Deka in F. A, 33 of 1971, Public Prose- 
eutor, for Appellant; J. P. Bhattacharjee 
and K. R. Pathak, Advocates in F. A. 32 
of 1971, for Respondents; B. Sarma and 
x: K. Phukan in F. A. 33 of a for 
Respondents, 


RANGARAJAN, J:-—- The judgment in 
F, A, 32/71 will dispose of F. A. 33/71 
also; the respondent in F. A. 32/71 has 
filed a cross-appeal, but not the respon- 
dent in F. A, 33/71. The facts giving rise 
to these two appeals may be stated brief- 
ly; they arise out of the land acquisition 
proceedings initiated by the Government 
of Assam under (Notification No. RLA- 
287/59/10 D/- 13-5-60) S, 4 of the Land 
Acquisition Act—hereinafter referred to 
as the Act — and the declaration under 
S. 6 of the Act, (No. RLA.287/59/16 D/- 
5-10-60). A total extent of 286B-3K-8L 
of land in village Noonmati was acquir- 
ed as a part of Project No, IIA (there 
were also other similar projects I & H) 
for the establishment of Railway Mar- 
shalling Yard, The total extent of land 
belonging to the respondent in F. A, 32/ 
71 is 32B-3K-18L and to the respondent 
in F. A. 33/71 is 16B-3K-8L, The respon- 
dent in F. A, 32/71 was given compensa- 
tion at the following rates by the Land 
Acquisition Collector, who will be mere- 
ly called Collector, at Rs, 3,500 per bigha 
for 3B-2K-IL; Rs, 3 000 per bigha for 
11B-3K-1L and Rs. 2,000 per bigha for 
17B-3K~-17L, The compensation awarded 
to the respondent in F. A. 33/71 is as 
follows:— 


At Rs. 3,000 per bigha for 7B-2K-~-2L; 
at Rs. 2,500 per bigha for 9B-1K-16L. 

2.. On a reference made under S. 18 
of the Act by both the said respondents 
the learned Assistant District Judge 
No, 2, Gauhati (Reference Court) award- 
ed compensation to both the respondents 
as follows: 

The respondent in F. A. 32/71 was 
awarded compensation at the rate of 
Rs, 7,500 per bigha in: respect of Basti 


. make is that the interest payable on the! 
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land (land which could serve as a build- 
ing: site also) and Rs. 7,000 per bigha of 
paddy land. The Collector was directed 
to assess the valuation at the above rate 
and pay the balance of compensation due 
to each of them along with ‘the addi- 
tional 15% solatium, but he had directed) _ 
that the enhanced compensation should; 

be paid by the Land Acquisition Collec-; 

tor within three months from the date 
of the order dated 2-11-70 (namely, 5-1- 
71) and that interest of 16% (sic) per an- 
num was payable after expiry of the 
said three months, namely, 5-1-71, fail- 
ing compliance with the earlier direction. 
It is seen, however, on a perusal of Sec- 
tion 28 of the Act, that on the enhanced 
compensation ordered by the Court, the 
Collector shall pay interest at the rate 
of six. per cent per annum from the 


date on which he took possession; S, 34 
of the Act provides that when me 





amount of compensation is not paid or 
deposited on or before taking possession 
of the land, the Collector shall pay the 
amount awarded with interest thereon at 
the rate of six per cent per annum from | 
the time of taking possession until the 
amount is so paid. The. above direction! 
given by the learned’ Asstt. District! ` 
Judge is not in conformity with the: 
above provisions; the proper direction to! 





enhanced amount is also, from the date 


of taking possession till date of payment.. 
The date of taking possession not being 
known the Collector would ascertain 
that date and work out the compensa- 
tion payable to both the respondents in 
these appeals on that basis. 


3. The learned Assistant District 
Judge recorded the oral testimony of 
some witnesses and also exhibited cer- 
tain documents. It may be noticed that 
the references made at the instance of 
both the respondents, were heard toge- 
ther and the evidence was recorded in 
common in both the cases. After exami- 
nation of the witnesses was over on 3-9- 
1970, 14-93-70 was fixed for arguments, 
but arguments were not heard on that 
day, We find the following note made in 
the order-sheet maintained in respect of 
the reference made at the instance of 
the respondent in F, A. 33/71. 

“A certified copy of a judgment is Íl- 





‘ed and it is marked as Ext. 8.” 


4. Obviously the same was marked 
not only without objection but also by 
consent; without the consent of the 
counsel for the State the same would 
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= not have been exhibited at the instance 
of the claimant, especially at that late 
stage, In the grounds of appeal by the 


- . State no objection has been taken that 


Ext,..8 should not have been taken into 
consideration on account of the same not 
_having been proved etc, We have, there~ 
fore, proceeded on the footing that Ext 
_ 8 was marked by consent, Jt has become 
- necessary to mention this specifically be- 
cause, as the subsequent discussion will 
show, it is a very important document 
for the claimants in both the appeals, 
Evidently because the claimants realised 
that the other evidence adduced was not 
sufficient they felt obliged to produce 
Ext, 8, even though they were claiming 
a larger amount of compensation than 
awarded in Ext. 8; the State, on its part, 
could not properly object to it because 
it was relevant in these proceedings and 
the State, which was a party to tha 
same, had not even appealed against it. 
The awards in four other land acquisi- 
tion cases have also been exhibited in 
these cases: they are Exts. 4, 5, 6 and 7. 
Exts, 5 and 7 relate to land acquisition 
proceedings commenced long after the 
date of the notification under S. 4 of 
the Act in the present cases. Therefore, 
. they have to be left out of consideration. 


5. Ext. 4 is the judgment of the re- 
“ference Court arising out of the award 
passed involving lands comprised in a 
notification under S, 4 dated 21-3-60, 
no doubt about three months earlier than 
the date of notification in the present 
cases; the compensation awarded was 
Rs, 12,500 per bigha, As Ext. 4 itself 





will expressly show most of the lands | 


therein were part of a tea estate; Four 
claims — Cases Nos, 262, 263, 264 and 
265/66 were disposed of by Ext. 4, While 
it is seen that the three cases involved 
lands which had been utilized for tea 
plantation, the precise nature of the 
land involved in one case, namely, Misc. 
- Case No. 262/66, is not known. None of 
the claimants concerned in that case has 
been examined in the present cases and 
there is no worthwhile evidence aliunda 
regarding the nature and quality of the 
said lands, The respondent in F. A, 32/ 
y1, who was examined as the 5th wit- 
ness for the applicant, did not mention, 
_ not only anything about the quality but 
even the situation of the lands involv~ 
ed in Ext, 4, The respondent in F, A, 33f 
71, who was examined as the 2nd wit- 
ness for applicant, stated that the land 
involved in Ext. 4 (in village Japarigog) 





was two furlongs away from his land 
and that the land was cultivable land 
like his, This statement does not seem 
to be supported by what appears from 
Ext. 4; on the contrary, the learned 
Assistant District Judge No, 2 has re~ 
ferred to the fact of the land involved 
in Ext, 4 ‘being fit for tea plantation; 
this is probably the reason for higher 
amount of compensation being awarded. 
ed is no other evidence concerning 


6 Ext, 6 relates to compensation vis 
a vis notification dated 19-2-60 where 
the Collector himself has awarded com= 
pensation at the rate of Rs, 10,000 per 
bigha and the Reference Court had 
awarded at the rate of Rs, 15,000 per 
bigha, Even on the face of it, judging 
by the higher price awarded the qua- 
lity of the two lands appears different, 
Besides this involves lands in Bamuni~ 
maidan village which is said to be a vil- 
lage adjacent to Noonmati, nearer to 


-Gauhati town and obviously more valux< 


able for that reason. In these circum- 
Ext, 6 was also rightly not taken 
into account by the learned Assistant 


- District Judge No, 2, Gauhati, He ob 


served as follows:— 


"It cannot be ascertained from the 
fudgment Ext. 6 if the lands involved 
therein were of nature and quality with 
that of the lands of these cases,” 

7. Claimants witness ` Allauddin 
{P.W. 3) conceded that he did not know 
the boundary of the acquired land and 
that it would not even be possible for 
him to point out the said land, | 

8. It thus turns out that none of tha 
four awards Exts, 4 to 7 is of any ma~ 
terial assistance to the claimants, The 
4th witness for the petitioners, is tha 
Patwarl, who spoke of the lands cover- 
ed by Ext. 1 is not of much assistance 
to the respondents in these appeals, 

®% The claimant also examined Shri 
Shyam Sundar Das, P.W. 1, who is an 
employee of the Sub-Registrar’s office 
at Gauhati. He proved Ext, 1, a copy. 
of the sale deed dated 11-89-62, which 
was a couple of years later than tha 
notification, hence it is not of much as- 
sistance to the petitioner. P.W. 1 also 
spoke about an entry in Book I of the 
Sub-Registrar’s office concerning a sala 
(Ext, 2 dated 20-6-59), Both these Exts. 
j.and 2, were objected to on the ground 
that the original had not been summon- 
ed, The lower Court does not appear to 
have dealt with this objection in the 


=- 
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order or even separately. It seems that 
in the absence of summons being taken 
to cause the production of the original, 
no case for the respondents to. adduce 
secondary evidence had been made out 
for this reason alone we have not been 
able to take Exts, 1 and 2 into conside- 
ration, But it was also argued for the 
appellant in C. A, 33/71 that C, W, 1 
had also spoken orally about the entry, 
obviously made in Book I of the Sub- 
Registrars office, but without produc- 
ing an extract or certified copy of it. In 
the circumstances, neither respondent 
could derive assistance from S. 57 of 
the Indian Registration Act. Even if Ex, 
2 or even the oral evidence concerning 
the entry in Book I can be taken into 
account there being no other evidence 
concerning the same we do not even 
know about the quality of those lands 
or even how far from the land concern- 
ed in these cases they were situate, 


10. The Government had not examin- 
ed any other witness except an office 
assistant in the office of the L.4.0. who 
’ merely proved the notification . and de- 
claration (Exts. A and B, Map Ext. C, 


the justification report Ext. D and the. 


Award Ext. E). He admitted in cross- 
examination that he had no personal 
knowledge of the justification. The 
above is all the material, either oral of, 
documentary in the case. 

11. In these circumstances the ques- 
tion for consideration pointedly is whe- 
ther we can act upon the valuation of 
the Reference Court in Ext. 8 It is 
worth recalling that Ext. 8 was concern- 
ed with the same notification of acquisi- 
tion under S, 4 as well as of the decla- 
ration under S, 6 of the Act, These lands 
as well as those with which we are 
now concerned are in the same village 
(Noonmati); it would be seen from Ext, 
8 itself that the land in question in that 
case (as stated by P.W. 4 in that case) 
was ‘a good cultivable land’ and that it 
was ‘also fit for residential - purposes’ 
(vide page 127 of the paper book). We 
` also find a still later reference in the 
same judgment (Ext. 8) to the nature 
of the land, for which compensation at 
the rate of Rs, 7,500 was awarded, being 
agricultural land (vide page 131 of the 
paper book), There being thus no dis- 
pute that the lands involved in this 
case were also paddy cultivable land, 
part of which was Basti land Ext. 8 
would be the ‘best evidence’. of the value 
- of such property, on the date of the 
said (same) notification. 


m 
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12, This very question about the ad- 
missibility of such awards/judgments 
and whether they could be taken into 
consideration by the Reference Court, | 
seized of land acquisition cases, came 
up for consideration before the Judicial 
Committee of the Privy Council in Se- 
cretary of State for India v, India Ge- 
neral Steam Navigation and Railway . 
Company Ltd. (LR 36 Cal 967). The 
judgment of Calcutta High Court 
against which the appeal to the Judicial 
Committee of the Privy Council had 
been preferred, is printed in the said 

report; summaries of the arguments for 
both sides also appear, The High Court 
had referred to certain awards (which 
had also come up to the High Court) of 
property which was situate near the 
land in question and had considerable, 
if not exactly similar, advantages as in 
the other cases, One of the arguments 
for the appellant before the Judicial 
Committee was that the awards/judg- 
ments in the previous cases, relied upon 
by the High Court, was not evidence of 
the value in dispute, Lord Collins, who 
delivered the judgment of the J udicial 
Committee, dismissed the appeal with ~ 
the following observations:— i 


' “It seems to their Lordships that _ 
there is no question of principle involv- 
ed in this appeal. In fact the main argu 
ment of the appellant is a practical de- 
nial of the right of the High Court to 
review the findings of the Special 
Judge,’ whose great experience in such 
cases, they suggested, ought to outweigh 
all other considerations. Indeed, when 
one comes to close quarters with their 
Objection to the decision it seems to re- 
solve itself into no more than this, that 


- the court gave. undue weight to the 


prices paid on the sale of a particular 
piece of land in the vicinity as. afford- 
ing a guide to the compensation to be 
awarded in the case before them, It is 
by: no means clear to their Lordships 
that there is any good ground for this 
suggestion,” 


13.. A similar question came up for 
consideration before the Supreme Court | 
in Khaja Faizuddin v. State of Hydera- 
bad (Civil Appeal No, 176 of 1962), D/-. 
10th April 1962 (SC), This case does 
not appear to have been reported 
Subba Rao, J. (as he then was), speak- 
ing for the Court, allowed the appeal 
against the judgment of the Andhra 
Pradesh High Court and relied upon the 
decision of the Judicial Committee, The 
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Chief Judge of the Small Causes Court 
who heard the reference under the Land 
Acquisition Act had awarded a higher 
amount of compensation, relying upon 
three earlier awards in land acquisition 
eases but the High Court had reduced 
the amount of compensation. As it would 
be seen from the contentions for the 
appellant before the Supreme Court the 
High Court had not accepted the evi- 
dence afforded by the previous awards 
in toto. Subba Rao, J, while dealing 
with this contention made the following 
observations: — 


“If a sale deed of a land comparable 
in time and quality with the land ac- 
quired can be of evidentiary value, 
equally clearly the awards of a Court 
-of comparable dates in respect of such 
lands will also be of valuable assistance 
in assessing the market value, for by 
the award the Court fixes the market 
value of such a land having regard to 
the same principles which should guide 
a court in fixing the value of the land 


acquired, If at all, such an award 
would be better evidence, as it would 
have the merit of an objective  ascer- 


tainment of the market value on ` the 
basis of relevant evidence. The Judicial 
Committee in Secretary of State v. I. G. 
S. N, Co. ((1909) ILR 36 Cal 967) gave 
its approval to the. reliance placed by 
the High Court on earlier awards in as- 


certaining compensation payable to the 
land acquired, It is also true that just 
like sales of comparable lands the 


awards to be of any use must also relate 
to comparable lands, that is to say, the 
awards should be in respect of lands 
similarly situated as the land acquired 
and in respect of a period in and 
about the same time as of the notifica- 
tion issued in respect of the land ac- 
quired.” 


14, After referring to the decision of 
the Judicial Committee Subba Rao, J., 
discussed the actual evidence pertaining 
to the said three awards and was of the 
opinion that the said awards afforded a 
‘comparable data’ and were the ‘best evi- 
dence’ adduced in the case. It was found 
that the other evidence let in by both 
sides was not helpful; it was described 
as ‘equally worthless. Subba Rao. J. 
then summed up as follows:— 


“The foregoing discussion shows that 
the three awards are of comparable 
dates, situation, extent and quality. 
They afford the best piece of evidence. 
The Chief Judge. Small Causes Court, 
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relied upon them and accepted the 
rates disclosed by them and adopted 
them to the land acquired, The High 
Court on the basis of vague evidence 
practically rejected them on the ground 
that they differ in quality, for which 
there is no reliable evidence and 
awarded compensation on pure sgur- 
mise, 3} 

15. The above decision of the Sup- 
reme Court was relied upon by the 
Division Bench of this Court consisting 
of Sarma and Pathak, JJ. in Kachari- 
gaon Tea Co. Ltd. v. The Collector of 
Darrang (AIR 1975 Gau 78). Expressing 
their view contrary to the decision of 
the Bombay High Court in S, L, A. Offi- 
cer v. Lakhamsi (AIR 1960 Bom 78), 
Sarma, J. speaking for the Division 
Bench, observed as follows:— 

“9, In view of the decision of the 
Supreme Court as mentioned above, we 
have no difficulty to hold that the- deci- 
sion in AIR 1960 Bom 78 has not laid 
down the correct law and that awards 
in previous L. A. cases for comparable 
lands and of approximately the same 
time are good evidence for determina- 
tion of the market price of land.” 


16. The Supreme Court again consi- 
dered the same question in the State of 
Madras v. A. M. Nanjan (AIR 1976 SC 
651). Headnote A, in that case reads as 
follows:— 


“The awards given by the- Collector 
are at least relevant material and may 
be in the nature of admission with re- 
gard to the value of the land on behalf 
of the State and if the land involved in 
the awards is compatable land in the 
reasonable proximity of the acquired 
land, the. rates found in the said docu- 
ments would be a reliable material to 
afford a basis to work upon for deter- 
mination of the compensation on a later 
date. The awards, therefore, cannot be 
dismissed as inadmissible for the pur- 
pose of determination of the compensa- 
tion. 

Held, that having regard to the loca- 
tion, advantages and facilities of the 
land and to the admitted rise of price 
of land between the years 1951 and 1957, 
it could not be said that the High Court 
was far wrong in raising the compensa- 
tion to Rs. 3,000 per acre in the case. 
The High Court did not depart from 
any well recognised principles in deter- 
mining the compensation.” 

In paragraph 7, Goswami, J., who spoke 
for the Court, observed as follows:— 
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“As a matter of fact these awards 
given by the Collector are at least rele- 
vant materials and may be in the na- 
ture of admission with regard to the 
value of the land on behalf of the State 
and if the land involved in the awards 
is comparable land in the reasonable 
proximity of the acquired land, the rates 
found in the said documents would be 
a reliable material to afford a basis to 
work upon for determination of the 
compensation on a later date,” 


17. It being common ground that 
there was no appeal against Ext. 8, it 
may be in the nature of admission on 


behalf of the State concerning the 
value of the land, as pointed out by 
Goswami, J. 


18. Our attention has been drawn to 
a later decision of the Division Bench 
consisting of Sadanandaswamy and Ba- 
harul Islam, JJ.. in Kailash Chandra 
Sen v, Collector of Kamrup in F, A. No. 
7 of 1969 disposed of on 5-1-1977 along 
with F. A. 61 of 1969, The Division 
Bench has referred to the decision of 
the Supreme Court in Nanjan’s case 
(AIR 1976 SC 651) as well as the decision 
of the Division Bench of this Court in 
the case of Kacharigaon Tea Company, 
AIR 1975 Gau 78 cited above, as well as 
the case of Khaja Faizuddin. We have 
only to point out that only a portion of 
a sentence has been quoted from the 
judgment of Goswami, J., in the State 
of Madras v. A, M. Nanjan omitting 
reference to the ‘admission on behalf of 
the State’. The whole of that sentence 
has been extracted by us. The above 
Division Bench of this Court, also fol- 
lowed the earlier decision of this Court 
in the case of Kacharigaon Tea Estate, 
We need not be detained about how the 
legal principle was applied by the said 
Division Bench to the facts of that case. 

19. In the result we find that the 
compensation for the Basti 
paddy land has to be fixed in. the pre- 


sent case also only at Rs, 7,500 per 


bigha (without making any distinction) 
as was done with reference to lands 
of comparable quality and near situation, 
and which were covered by the same 


notifications under Ss, 4 and 6 of tha 


Act in Ex, 8. - 


20. It, therefore, follows that both 


the appeals filed by the Government 
claiming that the compensation should 
be only as awarded by the Collector are 
not sustainable and they are according- 
ly dismissed, The cross-appeal filed by 
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the respondent in F. A. 32/71, which. seeks 
to: raise the rate of compensation from 
Rs, 7,500 to Rs. 10,000 per bigha is, for 
the reasons set out earlier not sustain- 
able. 

21. It is rightly contended, for the 
respondent in F. A. 33/71 that, in any 
case, on the basis of Ext. 8, Rs. 7,500 
per bigha should have been awarded in 
respect of the entire land with which 
the respondent in F, A. No. 32/71 is con- 
cerned; the Basti land is. said. to be only 


superior in value to the paddy land. 
There seems no warrant for making any 
distinction between paddy lands situate 
near the road; as a fact there is a P.W.D. 
road near the lands in question. The 
evidence in this case being that all the 
lands taken from the respondent in 
F. A, 32/71 consisted of either Basti 
land or of paddy land, the same rate of 
Rs, -7,500 per bigha, adopted in Ext, 8 
for such lands generally, should be 
adopted in this case also. 


22. So far as the respondent in F. A. 
33/71 is concerned, for reasons best 
kriown to him,. he ‘did not. file any cross- 
appeal, He would not, in our view, be 
entitled to the benefit of the uniform 
rate of Rs, 7,500 per bigha — a benefit 
which the respondent in F, A. 32/71 is: 
getting in this appeal. In terms of O. 41, 
R. 33, C.P.C., the respondent in F, A, 33/ 
71 will, however, be entitled to the 
benefit of interest on the entire amount 
of compensation including the enhanced 
amount of compensation with interest at 
6 per cent per annum from the date of 
dispossession (not from 5-11-70 (sic) as 
directed by the lower Court). till date 
of payment in accordance with the legal 
provisions, noted. above. This would be 
only to give effect to the plain statu- 
tory provisions in this gti 

23. Since neither the pellant- nor 
the respondent in F, A, 32) i has suc 
ceeded fully we consider it a proper case 
for making each party bear its own 
cost, 


- 24. So far the respondent in F, A. 33/ 
71 is concerned the appeal is dismissed 
with costs. 

25. The appeals are disposed of ac- 
cordingly. 

Su 26, The role of a Judge, 
it is said, is to compose inconsistencies, 
unravel confusions, deliver unrecognised 
implications, to make interstitial ad- 
vances. The arduous task of the Judges 
of the superior Courts. is to find through 
clash of ideas and. conflict of: interests: 





jing down the 
{awards made in previous land acquisi« 
-ition cases relating to comparable lands 


 . reme Court, namely, 
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solutions which are considerate of the 
past, adequate for the present, helpful 
and beneficial for the future, It is grati- 
fying and indeed heartening to find that 
in Kacharigaon Tea Co, Ltd. v. Collector 
of Darrang, reported in AIR 1875 Gau 
78, B. N, Sarma and D, Pathak, JJ., per- 
formed the interstitial advances in lay- 
principle of law that 


and contemporaneously made are ad4 
missible and are guiding factors for 
determination of ‘market value’ of land 
acquired under the Land Acquisition 


{Act, 1894, The learned Judges waded 


through the unreported judgments of 
the Supreme Court, searched for the 
relevant decision and picked up the 
most appropriate Judgment of the Sup- 
Khaja Faizuddin 
v, State of Hyderabad, (Civil Appeal 
No. 176 of 1962, D/- 10th day of April, 


. 1963). The principles of law laid down 


by their Lordships are the first report~ 
ed decision of High Court in India, It 
fs interesting to note that the views ex- 

by this Court in Kacharigaon 
Tea Co, Ltd, (supra), is the law of the 
iand after the same is finally settled by 
the Supreme Court in the State of 


-Madras v. A. M. Nanjan reported in 


AIR 1976 SC 651, 


27. Another intriguing feature is that 
the importance of the unreported deci- 
sion of the Supreme Court, namely, 
Khaja Faizuddin (supra), was noted by 
their Lordships in the Supreme Court 
in Padma Uppal v. State of Punjab, re- 
ported in AIR 1977 S5C 580 at p. 583, so 
much so. that a passage from the said 
unreported judgments was quoted with 


approval by their Lordships, 


28. After noting the silver Hning, I 
find certain black clouds in the proceed- 
ings conducted before the Land Acquisi- 
tion Officer, There is a Manual styled 


-= as “The Assam Land Acquisition Ma- 
- nual,” wherein all the forms have been 


gët out for the convenience of the Land 
Acquisition Officers, In the instant pro- 
ceedings, the Land Acquisition Officer 
did not note that he was to act in ac- 
cordance with the law, In form 15, there 


4s a column indicating that the Collector 


is to show the rate of interest to be paid 
under S, 34 of the Land Acquisition Act, 
1894 (Act No, 1 of 1894), There is also 
another form, being form No. 25, in 


- column No. 13. whereof the Collector is 
_. required to show the rate of interest, I 
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find that in spite of the helpful forms 
provided for the convenience of the 
Officers, they do not pay any heed to 
set out their orders in proper form, 
ae is very much deprecated at this 
. | 

29. I entirely agree with the obser= 
vations and the conclusion arrived at by 


Orders accordingly, 


- Rangarajan, J, 
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FULL BENCH 
M, SADANANDASWAMY, BAHARUL 
ISLAM, D. PATHAK, K, LAHIRI AND 
N. IBOTOMBI SINGH, JJ.* 

Tazmul Ali and others, Petitioners v, 
Md. Ulairaja, Respondent, 

Civil Revn, No, 8 of 1973, Dj- 11~5« 
1377. 

(A) Civil P, C. (5 of 1908), O. 39, R. 2 
— ‘Injury’ — Decree impeached on 
ground of fraud — Execution of such 
decree — Can be stayed by temporary 
injunction, ATR 1953 Assam 104 and 
AIR 1955 Assam 174, Overruled, 

Per Full Bench:— 

The execution of a decree alleged to 
have been obtained by fraud is an ‘in- 
jury’ within the meaning of R. 2, O. 39 
and in appropriate case injunction may 
issue. AIR 1953 Assam 104, AIR 1955 
Assam 174, Overruled, Case law dis- 
cussed, (Paras 17, 51, 63 and 89} 
Per Sadanandaswamy, J, :— 


There is no reason to deny relef by ` 


way of temporary injunction if the 
conditions requisite for the grant of tha 
Bame are satisfied just because there is 
in existence a decree In favour of the 
defendant, There cannot be any dif- 
ference in the application of the princi- 
ples for the grant of temporary injunc« 
tion just because there is a decree jin 
favour of the defendant, The circum= 
stance that there is a decree in favour 
of the defendant only makes it more 
dificult for the plaintiff .to establish 
prima facie case. But if he does so and 
also satisfies the Court as to the likeli- 
hood of irreparable injury and as to the 


balance of convenience in favour of 


granting temporary injunction, then 


‘*(Note: The judgments in the case ara 


printed in the order in which they ara 
given in the certified copy. Sita 
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there can be no difference between such 
a case and a case in which there is no 
decree already in existence; 


(Paras 16 to 20) 
Per Islam, i 


The execution of a decree obtained 
by fraud or collusion or a decree aris- 
ing out of a suit to which the plaintiff 
in the subsequent suit was not a party, 
and as such not binding on him, 
amounts to injury within the meaning 
of sub-rule (1) of R, 2 of O, 39 of the 
C.P.C. and an injunction in an appro- 
priate case, may be granted restraining 
the defendant from executing the decree, 
In other words the execution of a de- 
cree prima facie valid and binding on 
the plaintiff is not an injury and cannot 
be restrained by an injunction . under 
O. 39, R., 2 (1) C.P.C, while the execu 
tion of a decree prima facie invalid and 
not binding on the plaintiff amounts to 
an injury and can be restrained by an 
injunction under O, 39, R. 2 (1) C.P.G 

{Para 51} 
Per Pathak and Lahiri, JJ.:— 


When a plaintiff shows a prima facia 
case on the allegation of fraud challeng~ 
ing the disputed decree, to refuse in- 
Junction would in effect be granting a 
charter to the defendant-decree-holder 
to perpetrate fraud, In such a case if as 
a consequence of refusal of injunction, 
the decree is executed, it would be 
clearly an injury within the meaning of 
R. 2 of O, 39 C.P.C., The expression ‘in~ 
fury’ takes in its sweep ‘harm’ or 
‘damage’ to the right of a person or pro~ 
perty. So, a decree which prima facie 
appears to be illegal or void can also 
be considered as causing injury to the 
person affected by it, {Paras 57 to 62) 
Per Singh, J.:— 

The Court has the fudicial discretion 
Lo grant temporary injunction under sub. 
rule (1) of R. 2 of O. 39 restraining exe~ 
cution of a decree impeached on the 
ground of fraud in appropriate cases. 

(Para 89) 

Anno: AIR Comm, C.P.C, (8th Edn), 
G, 39 R,2N, 4 

(B) Civil P. C. ( of 1908), S. 151 and 
O. 38, R. 2 — Execuion of decree —~ 
Temporary injunction against — If can 
be granted under S. 151, | 
Per Sadanandaswamy, J.:— 

In view of the fact that there is spe- 
“fic remedy provided under O. 39, R, 2 
when a person seeks temporary injune- 
lion against the execution of a decree or 
wder against the exercise of the rights 
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under a decree or order, the inherent 
powers of the Court under S, 151 can- 
not be invoked in such cases, AIR 1962 
SC 527, AIR 1964 SC 993, AIR 1964 SC 
215, AIR 1965 SC 1144 and AIR 1970 
SC 997, Rel, on, (Para 22} 
Per Singh, J,:— 

The inherent power in the matter of 
granting a temporary injunction, can 
be exercised in appropriate cases not ~ 
falling within the purview of O. 39, R, 2 
in the view that the Rules cannot con- 
trol the inherent power, by limiting or 
otherwise affecting it, AIR 1962 SC 527, 
Rel. on. (Para 68) 

Anno: AIR Comm, C.P.C, (8th Edn.), 
O, 39 R. 2 N. TA: S. 151 N. 2B, 
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AIR 1953 Cal 377 
AIR 1949 Mad 104 
AIR 1927 Mad 687 
AIR 1926 Mad 258 
AIR 1924 Nag 413 
AIR 1922 Bom 386 (2) 
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l SADANANDASWAMY, J.:— The pe- 

titioners brought a suit for a declaration 
that the final decree passed in Title Suit 
No. 12 of 1968 in the Court of the Dis- 
trict Judge, Cachar is void and inopera- 


13, 30 
2 10, 12, 41, 80 
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.. tive, They alleged that the appointment 


of the Amin Commissioner and appor- 
tionment of shares were all done be- 
hind their back, that the final decree 
for partition has not been engrossed on 
proper stamp paper and therefore not 
existent in the eye of law and inopera- 
tive. The suit was numbered as Title 
Suit No. 35 of 1970 in the Court of the 
Assistant District Judge, Cachar, Sil- 
char, The petitioners prayed for an ad 
interim injunction against the defen- 
dants restraining them from executing 
the said decree. The defendants filed 
their objections. The learned Assistant 
District Judge heard both the parties 
and came to the conclusion that there 
was no valid and proper final decree in 
Title Suit No. 12 of 1968 as it was not 
drawn up on the requisite stamp paper. 
He held that the petitioners have estab- 
lished a prima facie case and are en- 
titled to an injunction and that irrepar- 
able injury would be caused to them 
if the decree is allowed to be executed. 
He also held that great inconvenience 
would be caused to the petitioners if 
injunction is not granted. He, therefore, 
ordered that the ad interim injunction 
issued earlier in favour of the petition 
ers should continue, The respondent pre- 
ferred an appeal against the said order. 
The Lower Appellate Court relied on 
.the decision of this Court in ILR (1952) 
4 Assam 160:(ATR 1953 Assam 104) 
(Abdul Hamid Khan v. Tridip Kumar) 
wherein it has been ‘held that the 
execution of a decree does not amount 
to an injury and that an injunction 
cannot be issued restraining the decree- 
-~ holder from executing the decree, even 
‘though hardship may be caused to the 
judgment-debtor, In view of this deci- 


sion injunction was vacated, Against 
this order a Misc, Appeal was filed by 
the present petitioners. When the appeal 
came up for hearing before a learned 
Single Judge he was of the opinion that 
the appeal should be heard by 
larger Bench in view of conflict- 
ing decisions of this Court itself 
on the question as to whether 
the execution of a - decree obtained 
in a previous suit can be stayed by an 
injunction in a subsequent suit where 
the decree of the previous suit was chal- 
lenged on the ground of fraud. The ap- 
peal thereafter came up before a Divi- 
sion Bench, It was conceded before the 
Division Bench that the Misc, Second 
Apppeal is not competent against the 
Appellate Order, but it was submitted 
by the present petitioners that an al- 
ternative revision application had been 
filed. The Division Bench, therefore, 
ordered that the matter may be heard 
as a Revision Petition. When the Revi- 
sion petition again came up before the 
Division Bench it noticed that there 
were several Single Bench dicisions to 
the same effect as AIR 1953 Assam 104 
(Abdul Hamid Khan v, Tridip Kumar) 
but that there was an unreported deci- 
sion of a Division Bench of this Court 
in Misc. Appeal (F) No. 23 of 1956 
(Ganeshilal Khaitan v. Kshitish Chandra 
Kar) rendered on 19-5-1958 wherein 
this Court held that O. 39, R. 2 was 
attracted when a temporary injunction 
was sought for against the execution of 
@ decree in a suit challenging the vali- 
dity of the decree on the ground of 


fraud, It was also held that in any event 


a temporary injunction could ‘be granted 
under S. 151 C. P. C. The Division 
Bench, therefore, was of the opinion 
that this is an important question of law 
which should be decided by a Special 
Bench, That is how it has come. up þe- 
fore this Bench. 


2. In ILR (1952) 4 Assam 160: (AIR 
1953 Assam 104) (Abdul Hamid Khan 
v. Tridip Kumar) two minors 
instituted a suit for a permanent injunc~ 
tion restraining the defendants from 
executing the decree. alleging that there 
was no service on them, their guardian 
was not properly appointed, their in- 
terests were not looked after and that 


the decree had been obtained against 


them by the defendants by fraud. 
Following the decisions in AIR 1926 Mad 
258; AIR 1927 Mad 687; AIR 1940 Mad 
104 and AIR 1922 Bom 385 (2) the learn- 
ed single Judge held that a rightful 
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execution of a decree cannot be preven- 
ted by a temporary injunction since 
executing a decree is an act in the exer- 
cise of a legal right and could not 
amount to an injury caused to the plain- 
tiff under Rule 2 of Order 39 of the 
Civil Procedure Code. 


3. In Misc, Appeal (F) No. 23 of 1956 
(Assam) (Ganeshilal Khaitan v. Kshitish 
Chandra Kar) the plaintiff brought a 
suit for declaration that the ex parte 
decree for ejectment against him was 
obtained by fraud and not binding on 
him. It was held that the subject-matter 
of the suit itself was the decree which 
is sought to be executed and that under 


those circumstances the case is covered 


by O. 39, R. 2 C. P, C. (wrongly typed 
as O. 39, R. 1). It was further observed 
that in any view of the matter 
court below had jurisdiction apart from 
O. 39, R, 2 to issue an injunction under 
S. 151 of the Civil Procedure Code. This 
decision was followed by a learned 
Single Judge in Civil Revn, No. 56 of 
1961 (Bhagawan Devi v, Mrs, Noda Mary 
Rodborne) decided on 4-12-1961 (Assam). 
In that case the plaintiff alleged that 
her landlord colluded with her adopted 
son in order to oust the plaintiff from 
the house and brought a Title Suit in 
which the plaintiff was not impleaded 
and obtained a decree, The suit was, 
therefore, brought for a declaration that 
the decree was not binding on her and 
for an injunction restraining the execu- 
tion of the decree, In Civil Revn. No. 96 
of 1966 (Sri Renu Kar v, Sri Subhas 
Chandra Paul) decided on 25-3-1968 
(Assam) a learned Single Judge of this 
Court held that the Court has inherent 
powers under S. 151, C. P, C, apart from 
O. 39 to grant the relief of injunction 
to a party, In Civil Revn. No. 37 of 1971 
(Arati Rani Dass v. Prafulla Kumar Deb) 
decided on 3-11-1971 (Assam) the Single 
Bench decisions of this Court in AIR 
1953 Assam 104, AIR 1955 Assam 174, 
Assam LR (1970) Assam 272: (AIR 1971 
Assam & Naga 95), Assam LR (1971) 
Assam 254: (AIR 1971 Assam 151) 
wherein it has been held that the execu- 
tion of a valid decree is not an injury 
within the meaning of O. 39, R. 2. were 
followed. The plaintiff in that suit had 
prayed for a declaration that the sale 
deed executed in favour of the opposite 
party is invalid and inoperative and 
that the plaintiff had acquired valid title 
by the sale deed in her own favour. 
She had not applied for a temporary 
injunction restraining the opposite party 


ir reir eR aaa errr men ninninnnneumiuuMMaeatteiee ee aM 
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from executing the decree. She simply 
prayed for an injunction restraining him 
from disturbing her possession, The 
learned Single Judge held that since the 
plaintiff had not challenged the decree 
in the form of a suit on the ground of 
fraud or on any other ground, the deci- 
sions in Mise, Appeal (First) No. 23 of 
1956 and Civil Revn. No. 56 of 1961 
(Assam) did not appeal to the facts of 
that case, 


4. In AIR 18969 SC 938 (Firm Ishar- 
dass Devi Chand v. R. B. Parkash Chand) 
an eviction order of the Rent Controller 
had been obtained by the defendant 
against the plaintiff The plaintiff bro- 
ught a suit for permanent injunction 
restraining the defendant from taking 
possession of the premises in execution 
of the eviction order. The plaintiff filed 
an application under O, 39, Rules 1 and 
2 and 5. 151 of the C. P. C. for grant 
of temporary injunction, The Trial 
Court dismissed the application holding 
that no prima facie case had been made 
out and that liability to'be evicted in 
execution of a valid order could not be 
said to be “injury” within the meaning 
of O. 39 R. 2. The question to be decid- 
ed was whether the said order was ap- 
pealable, The Lower Appellate Court had 
held that the order of the Trial Court 
was passed under S. 151 C. P, C. and 
not under O. 39, Rules 1 and 2 and that 
therefore, no appeal lay, The order 
of the Lower Appellate Court and order . 
of the High Court affirming that view. 
were held to be erroneous by the Sup- 
reme Court. The order of the Trial Court 
was held to be one under O. 39, R. 2 
itself since it decided that what the 
plaintiff was complaining of was not an 
injury within O, 39, R. 2. On merits the 
Supreme Court held that the plaintiff 
had not made out a prima facie case 
and that the Trial Court had come to 
the conclusion that the balance of con- 
venience was more in favour of the de- 
fendant than in favour of the plaintiff. 
Since in their opinion the Trial Court 
had not exercised its discretion caprici- 
ously or arbitrarily it was held that 
it was not a case for interference in ap-. 
peal, But the question whether the 
liability to be evicted in execution of a 
valid order could be said to be an in- 
jury within the meaning of O. 39, R. 2- 
was not decided by the Supreme Court. 
Incidentally, it may be noticed that the 
decision laid down that the scope of in- 
terference in appeal with the discretion 
exercised by the Trial Court for grant- 
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ing or for refusing a temporary injunc- 
tion under O. 39 is limited to cases 
where the Trial Court has exercised its 
discretion capriciously or arbitrarily. 


5. In AIR 1955 Assam 174 (Mt, Ladi 
Agarwallani v, Keolraj Sethi) the de- 
fendant had obtained an eviction decree 
against the firm of which the plaintiff 
claimed to be a pariner, The plaintiff 


had not been impleaded in that suit and 


challenged the validity of the decree, It 
was held by a learned Single Judge of 
this Court, following AIR 1953 Assam 
104, that the plaintiff was not entitled 
to an order or temporary injunction, In 
AIR 1955 Assam 156 (Kripa Natha 
Chakravarty v. Rup Chand Lunawat) the 
defendants had secured an order in their 
favour under S. 147 Cr, P. C., to use a 
particular path or to have the right of 
way over it. It was held by a Division 
Bench of this Court that the defendants 
cannot be said to commit any wrong or 
to cause any injury to the plaintiff by 
the exercise of the right conferred on 
them under the order passed under Sec 
tion 147 Cr, P. C. It was, therefore, 
held that no order of temporary injunc- 
tion could be issued under O, 39, R. 2 
This decision has been overruled by a 
Special Bench in AIR 1960 Assam 111 
(Brojendra Kumar v. Jitendra Chandra), 
6. In AIR 1971 Assam and Naga 9 
(Upendra Chandra v, Nabin Chandra) 
the defendant obtained a decree for 
eviction against some persons other than 
plaintiffs, The plaintiffs claimed to be 
‘occupancy tenants in respect of a part 
of the land covered. by that decree, 
alleged that an ex parte decree had been 
obtained fraudulently and prayed for a 
declaration that the decree obtained by 
the defendant was not binding on or 
executable against the plaintiffs, who 
were not parties in the former suit. It 
was held by a learned Single Judge, 
following AIR 1955 Assam 174. AIR 
- 1957 Madh B 95 and AIR 1957 Andh 
Pra 453, that the execution of a lawfully, 
obtained decree could not.cause an in~ 


=. jury within the meaning of O. 39, R. 2 


of the C. P, C, and temporary injunc- 


~. -tion was refused. 


7. In AIR 1971 Assam and Naga 157 
{Mira Rani Das v, Forman Ali) the de- 
_. fendants obtained a decree for posses 
~ gion, The plaintiffs claimed to be in 
occupation of the land relating to tha 
decree as tenants and claimed to have 
acquired occupancy right over the same. 
They prayed for a declaration of their 


. jote right over the suit land and for- 


— 


perpetual injunction against the defen~ 
dants restraining them from taking 
possession in execution of the decree ob- 
tained by them, It was held by a learn- 
ed Single Judge of this Court, following 
AIR 1855 Assam 174 and AIR 1971 — 
Assam & Naga 95, that the execution 
of a lawful decree cannot be restrained 
by a temporary injunction under Rules 
1 and 2 of O, 39 of the C. P. C. In both 
these decisions the Division Bench deci- 


sion in Misc, Appeal (First) No, 23 of. . 


1956 (Assam) was not noticed, 


8. In 1976 Assam LR 224 (Kanai Das. 
v. Mukteswar Rai) the plaintiffs prayed 
for a declaration that the decree obtain< | 
ed by the defendants against the plain« 
tiff in an earlier suit was obtained by 
fraud and collusion and that the said. 
decree be declared void. He also prayed 
for ‘a permanent injunction restraining 
the defendants from executing the -/ 
decree. The learned Single Judge dis- 
tinguished the decision in AIR 1971 
Assam & Naga %5 (Upendra Chandra v, 
Nabin Chandra) and AIR 1971 Assam. 
and Naga 157 (Mira Rani Das v. Forman 
Ali) on the ground that in those cases 
it was held that the execution of a law~ 
fully obtained decree cannot be res . 
trained by a temporary injunction and 
that if the allegation is that the decree 
was not lawfully obtained the Court 
must consider whether the said allega- 
tion has any foundation and whether 
there is a prima facie case to- go for 
trial, It was observed that under these 
circumstances if it is found by the Court 
that there are allegations of fraud or 
that the decree was obtained unlawfully 
or illegally then the provisions of O. 39 
would be attracted. The decisions in 
Civil Revn, No. 56 of 1961 and Misc. 
Appeal (First) No, 28 of 1956 (Assam) 
were followed, and it was held that in 
any case S, 151 C, P, C. would apply. 
The orders of the Lower Courts refus- 
ing temporary injunction were set aside 
and the case was remanded to the Trial 
Court to consider whether temporary 
fnjunction sought for could be granted 
on the facts and circumstances. of the 
case, 


9% In AIR 1957 M., B, 95 (Hemant 
Kumar v. Ayodhya Prasad) it has been 
held, following two unreported decisions 
of the same court, that no order of 
temporary injunction can be made un- 
der O. 39, R, 1 or R. 2 or under S. 15! 
of the C. P, C, to restrain a decree- 
holder from executing the decree in his 
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favour so long as it stands, and that 
merely because a plaintiff institutes a 
suit for declaration that the decree is 
not binding on him and that he hopes 
to succeed in the. suit, it cannot be held 
that the execution of a decrea would 
amount to committing an injury, But it 
is also to be noticed that even on tha 
facts of that case it was not a fit case 
for grant of temporary injunction, The 
Court came to the conclusion that the 
decree which had been obtained by the 
defendant on the basis of a mortgage 
executed by the plaintiff's father would 
be binding on the son even if the mort- 


‘gage was neither for legal necessity nor ` 


for payment of-an antecedent debt. It 
was not the case of the plaintiff that 
the debt in respect of which the mortg-~ 
age was executed by his father was for 
an immoral or illegal purpose, 


10. In AIR 1949 Mad 104° (Subra~ 
manian v, Seetarama Atyar) the defen- 
dant had obtained a decree for posses- 
sion in a: suit for partition which was 
a compromise decree, One of the plain- 
tiffs was the wife and the other plain- 
tiffs were the minor sons of the manag- 
ing member of the Joint family at the 
time, who was a party to the partition 
suit, The contention that the decree 
was not binding on the plaintiffs be- 
cause they were not parties was held 
to be unsustainable. It was also ob- 
served that no authority had been cited 
to show that proceedings in execution 
of a compromise decree which has not 
been set aside would amount to com- 
Initting an injury. It was, therefore, 
held that in executing the decree the 
defendant- cannot be said to be com- 
mitting any injury as contemplated by 
R, 2 of O, 39. This decision was fol- 


lowed by a learned Single J PEN in 
AIR 1973. Mad 258 Mangal Achi Va 
S, Asokan), 

11. In AIR 1957 Andh Pra 453 


(A, Venkanna v., R. Venkata Rao) the suit 
was filed for a declaration that the pro- 
missory note on the basis of which the 


defendant had obtained an ex parte. 


decree against the father of the plain< 
tiff was not binding on the minor plain- 
tiff as the debt under-the promissory 
note was tainted with immorality and 
Mlegality and therefore the shares of the 
minors plaintiffs could not be proceeded 
with in execution of the decree, Under 


‘restraining the defendant 
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dant threatened to dispossess the plain- 
tiff or otherwise caused injury or loss 
to the plaintiff” It was held that the 
Clause is inapplicable to cases of decree- 
holder who are executing their decrees, 


` It was also observed that it was not a 
‘Hit case for 


interference since relief 
under O. 39 could be granted only in 


' appropriate cases, The scope of the 


said cl, (c) of O, 39, R. 1 fell for con- 
sideration before a Full Bench in AIR 1959 
Andh Pra 310 (Datla China Appalana- 
rasima Raju v, Nadimpalli Seethayamma 
Garu). The defendant in that case pur 
chased two items of property in execu- 


tion of a decree obtained by him and. . 


applied for delivery of possession of 
the same. The plaintiffs’ suit was for a 
declaration of title in respect of the said 
items and for a permanent injunction 
from taking 
delivery of the same. The suit was dis- 
missed and against the decree of dis- 
missal the plaintiffs preferred an appeal . 
to the High Court. Pending the appeal, 
they prayed for a temporary injunction 
restraining the defendant from taking 
delivery of the said properties, It was 
not disputed. before the Full Bench that 
the Court. has no power to grant tem- 
porary injunction in that case under 
O. 39, R. land R 2, but it was con- 
tended that cl, (c) added by the Andhra 


. High Court enabled it to do so, -The de~ - 


cision in AIR 1957 Andh Pra 453 (A 
Venkanna v. R. Venkata Rao) was ap- 
proved and it was held that a temporary 
injunction cannot be issued to restrain 
the defendant from seeking delivery of . 


possession in execution of the decree . . 


obtained by him. It was suggested that 
in appropriate cases the party can ask - 
for appointment of a Receiver to take. 
charge of the property pending the 


_ settlement of the dispute, 


12, In AIR 1962 Pat 242 (Gaumant 
Kali Pvt, Ltd, Co. v, Badri Prasad Jais- 
wal) the decision in AIR 1049 Mad 104° 


and AIR 1957 Madh B. 95 were followed. - .. 


It is to be noticed that on the facts also. 
the Court felt that it was not a proper 
case in which a temporary injunction 
could be granted in favour of the plain- . 
tiff, That was a case in which the plain- 
tiff preyed for a declaration that the 


decree obtained by the defendant was 4 


fraudulent, 
13. As . against this there are decis - 
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sion Bench held that the widest inter- 
pretation to the word “injury” should 
be given for doing justice between tha 
parties while considering a prayer for 
temporary injunction under O, 39, R. 2 
and that there is no reason to exclude 
the injury which the plaintiff is likely 
to suffer if the defendant executes the 


decree from the meaning of that word © 


under Order 39, Rule 2. In AIR 1975 
Madh. Pra 85 (Surendrasing v. Lal Sheo- 
raj Bahadursing) it has been held that 
since “injury” is harm or damage to the 
right of a person or property, a decree 
which prima facie appears to be illegal 
or void can also be construed as causing 
injury to the person affected by it. 
It was observed that the very object of 
granting a temporary injunction is to 
maintain status quo while the rights of 
the parties are being litigated and thus 
preventing injustice from being done 
. while the litigation goes on, This object 
would be defeated if the Court was to 
shut its eyes to the patent facts brought 
to its notice by the party seeking the 
injunction merely because the other 
party has by hook or crook managed to 
obtain a decree or order in his favour. It 
was also observed that merely because 
a party chooses to file a suit challenging 
the decree or order would not suffice to 
destroy the presumption in favour of a 
decree-holder and that a heavy burden 
would lie on the applicant to produce 
strong and cogent evidence to satisfy 
the Court that the grounds on which the 
decree or order is challenged are fairly 
strong and that there is a reasonable 
possibility of success in the suit. 


14. In AIR 1959 Mys°75 (Kittamma 
v. Subba Rai) the suit was for a decla- 
ration that the order of eviction passed 
under the Rent Control Act was with- 


out jurisdiction and a nullity and for - 


an injunction restraining the defendants 
from taking possession of the suit house. 
The plaintiffs also prayed for a tempo- 
rary injunction restraining the defen- 
dants from executing the order of evic- 
‘tion. It was held that if a person seeks 
to execute a totally invalid order, the 
person against. whom such execution is 
sought has the right to say that he shall 
not be made to suffer the consequences 
of an invalid order and, therefore, to 
‘take action either to prevent such exe- 
cution or to repair the damage caused 
by. such execution by approaching a 
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held that there was a fair and substan- 
tial question to be decided between the 
parties as to whether the order under 
the Rent Control Act was or was not 
without jurisdiction, It was, therefore, 


“held that the plaintiffs would be en- 


titled to an order of temporary injunc- 
tion if the Court was satisfied as to the 
other two requirements for grant of 
temporary injunction, mamely, irrepar- 
able injury and balance of convenience, 


15. The three principles which | 
govern the grant of a temporary in- 
junction are— (1) Whether there is a 
Prima facie case in favour of the appli- ' 
cant, (2) Whether any irreparable injury 
would be caused to the applicant if the 
injunction is not granted, and (3) Whe- 
ther the balance of convenience is in 
favour of granting a temporary injunc- 
tion, The question,is whether relief un- 
der O. 39, R. 2 is excluded in cases 
where the defendant has obtained a de- 
cree or order and is executing it and 
the plaintiff alleges that the decree or 
order is void or is not binding on him. 


16. The plaintiff may allege that the 
decree has been obtained fraudulently 
or that the decree is not binding on him, 
either because he was not a party to 


- the suit in which the decree was obtain- 


ed or for other reasons, It cannot be said 
that the plaintiff can never succeed in 
such a suit, Supposing the plaintiff suc- 
ceeds in such a suit after trial. The 
plaintiff in such a case might suffer. irre- 
parable injury due to the failure to ob 
tain an order of temporary injunction in 
his favour during the pendency of the 
suit, The plaintiff may be a minor chal- 
lenging the validity of the decree or its 
binding nature on the ground that there 
was gross negligence or fraud on the 
part of his guardian in the suit in which 
the defendant has obtained a decree. 
The plaintiff may be a junior member 
of a joint Hindu family challenging the 
decree based on an alienation by the 
manager as not binding on him. The 
decree may be challenged on the ground 


. that it was fraudulently obtained, These 


are illustrative and not exhaustive of 
the cases in which the plaintiff may 
succeed in establishing that the decree 
obtained by the defendant is void or ‘not 
binding on the plaintiff, In such cases 
injustice may result if the plaintiff is 
not granted tempor injunctio 
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17. The decree itself may have been 
obtained by the defendant as part of the 
fraud to deprive the plaintiff of valu- 
able rights or to cause other injury to 
the plaintiff. If the plaintiff ultimately 
succeeds in establishing that the decree 
is void or is not binding on him the 
execution of such a decree may have 
caused irreparable damage to the plain- 
tiff in the meanwhile before the suit is 
finally. decided. In such cases the execu- 
tion of the decree would be the execu- 
tion of a void decree or a decree not 
binding on the plaintiff and cannot but 
|be termed as unlawful or wrongful. 
Therefore, the execution of the decree 
in such cases will certainly amount to 
‘injury’ under O. 39, R. 2. 


18. Hence, if the plaintiff establishes 


that he has a prima facie case ie. that . 


he prima facie is likely to succeed in 
the suit then in such cases 
prima facie that injury is likely to be 
caused to him as ‘contemplated under 
O. 39, R. 2, if the decree is allowed to be 
executed, It is true that the existence of 
a decree is a very important circum- 


stance against the plaintiff, Hence, it is. 


more onerous for the plaintiff to estab- 
lish a prima facie case where there is a 
decree in existence than in other cases.. 
But it has to be remembered that the 
existence of a decree in favour of the 
defendant is only one of the circumstan- 
ces, though an important one, to be con- 
sidered by the Court while deciding 
whether a prima facie case is made out 
or not. If the plaintiff in such a case 
establishes a prima facie case for the 
grant of a temporary injunction, even in 
spite of the existence of a decree in 
favour of the defendant, there is no rea- 
son why relief by way of temporary in- 
junction should be refused just because 
there is a decree. in existence in favour 
of the defendant, Of course, the Court 
has to consider the other requirements, 
namely, the likelihood of irreparable 
injury and the balance of convenience 


also. In most of the cases which take a 


contrary view the Court came to the 
conclusion on facts that a prima facie 
case had not been made out or that it 
was not a fit case for grant of temporary 
injunction. 


19. Thus, there is no reason to deny 
relief by way of temporary injunction 
if the conditions requisite for the grant 
of the same are satisfìed just because 
there is in existence a decree in favour 
of the defendant, There cannot be any 
difference in the application of the prin- 


it means” 
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ciples for the grant of temporary in- 
junction just because there is a decree 
in favour of the defendant. The cir- 
cumstance that there is a decree in fav- 


. our of the defendant only makes it 


more difficult for the plaintiff to estab- 
lish prima facie case. But if he does so 
and also satisfies the Court as to the 
likelihood of irreparable injury and as 
to the balance of convenience in favour 
of granting temporary injunction, then 
there can be no difference between such, 
a‘case and a case in which there is no 
decree already in existence, 


20. It is also to be remembered that 
the existence of a decree is no bar to 
the grant of temporary injunction under 
O. 39, R. I or to an order of stay of exe- 
cution under O, 21, R. 29 of the C.P.C. 
We are, therefore, of the opinion that 
the word ‘injury’ in O, 39, R. 2 of the 
C.P.C. does not exclude the execution 
of a decree or order or the exercise of 
any rights under a decree or order. 


-21.- In AIR 19862 SC 527 (Manohar 
Lal Chopra v. Seth Hiralal) it has been 
held ‘that the inherent powers. of the 
Court under S, 151 C.P.C. are to be ex- 
ercised in very exceptional circumstan- 
ces for. which the Code lays down no 
procedure. In AIR 1964 SC 993 (Arjun 
Singh v. Mohindra Kumar) it is held 
that the inherent power of the Court 
cannot override the express provisions 
of the law, in other words, if there are 
specific provisions of the Code dealing © 
with a particular topic and they express- 
ly or by necessary implication exhaust 
the scope of the powers of the Court or 
the jurisdiction that may be exercised 
in relation to a matter the inherent 


power of the Court cannot be invoked `- 
ers con- . 


in order to cut across the 
ferred by the Code. It is further held 
that the prohibition contained in the 
Code need not be express but may be 
implied or be implicit from the very 
nature of the provisions that it makes 
for covering the contingencies to which | 
it relates, In ATR 1964 SC 215 (Union 
of India v. Ram Charan) it has been held 
that the inherent powers under S. 151 . 
C.P.C. cannot be invoked for the pur- 
poses of impleading the legal represen- 
tatives of a deceased respondent, if the 
suit had abated and the Court is not - 
satisfied that there was sufficient cause 

for not impleading them in time. In 
AIR 1965 SC 1144 (Ramkarandas Radha- 
vallabh v. Bhagwandas Dwarkadas) it 
has -been held that Rule 4 of Order 37 
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expressly gives power to a Court to set 
aside a decree passed under the provi~ 
sions of that-order:.and that there is no 
scope to resort to S, 151 C.P.C. setting 
aside such a decree, The principles laid 
down in ATR 1862 SC 527 {Monochar Lal 
Chopra v, Seth Hiralal) referred to 
hereinabove were cited with approval. 
In (1970) 1 SCC 732: (AIR 1970 SC 997) 
(Nain Singh v, Koonwarjee) it has been 
held that the inherent 
the Court under S. 151 C.P.C, should 
not be invoked if there are specific pro- 
visions in the Code which would meet 
the necessities of the case by way of 
remedy, 


22. In view of the fact that there is 
specific remedy provided under O. 39, 
R. 2 when a person seeks temporary 
injunction against the execution of a 
decree or order against the exercise of 
the rights under a decree or order, the 
inherent powers of the Court under 
S, 151 C.P.C, cannot be invoked in such 


Ld 


23. The Lower Appellate -Court has 
vacated the order of temporary injunc~ 
tion on the sole ground that the Court 








-= has no jurisdiction to grant temporary. 


injunction under O, 393, R, 2. 
amounts to failure to exercise the juris- 
diction vested in it under O. 39, R. 2 
C.P.C, The Revision Petition is allowed 
and the order of the Lower Appellate 
Court is set aside and the appeal is re~ 
_ manded to the Lower Appellate Court 
for fresh disposal according to law. 


- 24 Parties will bear their own costs 
| in this Revision Petition, 
BAHARUL ISLAM, J.:— 25. This ap- 
plication under S, 115 of the C, P, C, is 
by the plaintiffs numbering 12, They 
' instituted Title Suit No. 35 of 1970 in 
the Court of the. Assistant District Judge, 
Cachar, out of which.:.this application 
arises, for a declaration that the final 
decree passed in Title Suit No. 12 of 
1968 by the District Judge, Cachar had 
been obtained by fraud perpetrated by 
the defendant. Title Suit No, 12/68 afore~ 
said,- had been for partition, The plain- 
‘tiffs’ (petitioners herein) allegation was 
that they were defendants in Title Suit 
No, 12/68 and the opposite party herein 
was the plaintiff. For allotment of plots 
of land of that suit an Amin Commis- 
sioner was appointed for apportion- 
ment of shares, but without any notice 
to the petitioners, In the suit they also 
prayed for a decree for a perpetual in~- 
junction restraining the defendant from 


jurisdiction of 


pn 
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executing the final decree in Title Suit 
No, 12/68 of the Court of the District 
Judge aforesaid, . 

26. Along with the plaint they also 
filed an application for a temporary in- 
Junction, The Assistant District Judge 
granted an ad interim injunction, The 
learned Assistant District Judge, after 
hearing the parties, made his order of 
ad interim injunction absolute, having 
held that the plaintiff were “entitled to 
an injunction against the execution of 
the decree passed in Title Suit No, 12/ 
68.” He further held: “The execution of 
decree lawfully obtained cannot be re- ~ 
strained by an injunction, But here in- 
this present case, the final decree ob- 


. tained by the defendant does not prima 


facie appear to be a valid and lawful 


_ one,” 


2%. The defendant (opposite - party 
herein) preferred an appeal, being Misc, 
Appeal No. 7 of 1970 before the District 
Judge, Cachar at Silchar, Relying on a 
Single Bench decision of this Court in 
the case of Abdul ‘Hamid Khan v. Tri~ 
dip Kumar, reported in ILR (1952) 4 
Assam 160:(AIR 1953 Assam 104) the 
learned Ditrict Judge set aside the 
order of injunction passed by the As~ 
sistant District Judge, holding: 


“ssas UNless the plaintiff's case is co- 
vered under O, 39 Rules 1 and 2 C. P.C, 
no injunction restraining the defendant 
can be legally granted...... it has been 
settled beyond doubt that the provisions 
of O. 39 Rules 1 and 2 C. P.C, cannot be 
resorted to, to restrain a decree holder 
from executing the decree even though 
hardship may be caused to the judg< 
ment debtor’, 


28. This order of the District Judga 
has been challenged by the plaintiffs by 
the present application, 

29, The matter came up for hearing 
before a Division Bench of this Court, 
The Division Bench found that thera 
was a conflict of opinion of this Court 
in the case reported in AIR 1953 Assam 
104 (supra) and a Division Bench un= 
reported decision of this Court in the 
ease of Ganeshilal Khaitan v. Kshitish 
Chandra Kar: M, A. (F) No. 23 of 1956 
disposed of on 19-5-1858 (Assam). As 
the latter case has not been reported, 
the subordinate courts have been 
following the Single Bench decision re- 
ported in AIR 1953 Assam 104 supra), 
The . Division Bench also found thaf 
there were “certain decisions of other 


High Courts taking a contrary view to 
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the view expressed in the above Divi- 
sion Bench decision (M. A. (F) No. 23 
of 1956 (Assam)).” So the Division Bench 
has referred the case to a Special Bench. 
The case came up for hearing before a 
Special Bench consisting of three learn- 
ed Judges, but in view of the import- 
ance of the point involved the Special 
Bench has referred it to a Full Bench. 
This is how the matter has come up be- 
fore this Full Bench. 

30. In AIR 1953 Assam 104 (supra) 
Ram Labhaya, J, sitting singly observed 
(at p. 105): 

“The decision of the question obvious- 
ly turns on the interpretation of the 
word ‘injury’ occurring in R. 2 of O. 39. 
it is a question whether taking execu- 
tion of a subsisting decree which is the 
subject-matter of a litigation or which 
is being challenged by the plaintiff in 
a case amounts to an injury of the kind 
contemplated by R. 2 of O. 39........... ; 
But, it seems to me that a person may 
not be prevented from executing a de- 
cree obtained by him on the ground 
that it causes injury to the plaintiff, The 
execution of a decree is in the exercise 
of a legal right and it cannot be placed 
on a par with the breach of a contract 
or injury to property. or the disturbance 
of other rights vesting in a particular 
individual,” . 

31. Sub-rule (1) of R. 2 of O. 39, 
which is the relevant rule, and which 
falls for our interpretation is in the fol- 
lowing terms: (material portion only)— 

“2. Injunction to restrain repetition or 
continuance of breach.— (1) In any suit 
for restraining the defendant from com- 
mitting a breach of contract or other 
injury of any kind, whether compensa- 
tion is claimed in the suit or not, the 
plaintiff may, at any time after the 
commencement’ of the suit, and either 
before or after judgment, apply to the 
Court for a temporary injunction to re- 
strain the defendant from committing... 
aver the injury complained  of,......... i 

32. The question turns on the inter- 
pretation of the expression “the injury 
complained of”, in other words whether 
execution of a decree amounts to ‘in- 
jury’ within the meaning of sub-rule (1) 
of R. 2 of O, 39. T 

33. The meaning ‘of the word ‘injury’ 
is ‘a wrong’ or ‘damage’ .(see Chambers’s 
Dictionary). ‘Injury’, therefore, is an 
act of a party which is wrongful — that 
is wrongful in the eye of law, and not a 
legitimate act of a person which under 
the law he is entitled to do. a 
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34. The term ‘injury’ also means an 
omission contrary to the law and in- 
volves infringement of any right vested 
in some person, A lawful. exercise of a 
right cannot, therefore, be called an 
‘injury’. 

35. No doubt the execution of a de- 
cree may, actually, and, in fact, result 
in some damage to the judgment-debtor 
but it will not be an injury in law as 
the decree-holder has a right to execute 
the decree, ‘Decree’ has been defined 
under the Civil P, C. as meaning “for- 
mal expression of an adjudication which, 
so far as regards the Court expressing 
it, conclusively determines the rights 
of the parties with regard to all or any 
of the matters in controversy in the suit 
and may be either preliminary or final.” 
A decree formally passed by a court is 
a decree within the definition. Decree 
may ‘be of three kinds: (i) a decree law- 


. fully obtained, in other words, a valid 


decree, (ii) a decree’ fraudulently or col- 
lusively obtained against the judgment- 
debtor, and as such, not binding on him, 
or (iii) a decree otherwise valid but not 
binding on a third party who 
was not a party to the suit in which 
the decree was passed. The judgment- 
debtor in the first two cases, and the 
third party in the third case, may file 
a suit for declaration that the decree 
was invalid as against him and for its 
cancellation and may also pray for an 


injunction. If a decree of the first cate- 


gory is executed against the judgment- 
debtor, no injury can be said to be caus- 
ed against him, inasmuch as the decree- 
holder has a legal right to execute the 
decree against the judgment-debtor, If 
a decree of the second or third category 
is executed, and its execution is not 
stayed by a temporary injunction, in- 
jury will be caused to the plaintiff, in 
case he ultimately wins the suit. 


36. In order, therefore, that execu- 
tion of a decree may fall within the mis- 
chief of the term ‘injury’ under sub- 


rule (1) of R. 2 of O. 39 it must be a. 


decree which is prima facie not binding 
on the plaintiff, such as a decree ob- 
tained by fraud or collusion against him, 
against a minor, not properly repre- 
sented in the suit and the like. Execu- 
tion of a valid decree against a plaintiff 
who was a party to the suit and prima 
facie binding on him. cannot be said to 
be an injury within the meaning of sub- 
rule (1) of R. 2 of O. 39, C.P.C. i 
37. In AIR 1953. Assam 104: (ILR 
(1952) 4 Assam 160) Ram. Labhaya, J. 
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(sitting singly) observed (at p. 105 of 
AIR): 


“A person cannot be prevented from 
executing a decree obtained by him on 
the ground that it causes injury to the 
plaintiff, The execution of a decree is 
in the exercise of a legal right and it 
cannot be placed on a par with the 
breach of a contract or injury to pro- 
perty or the disturbance of other right, 
vesting in a particular individual” 

38. Relying on the- above decision, 
another learned single Judge in the 
case of Ladi Agarwallani v. Keolraj 
Sethi, reported in AIR 1955 Assam 174, 
held the same view. 


39. The proposition that “a person 
cannot be prevented from. executing a 
` decree. obtained by him on the ground 
that it causes injury to the plaintiff”, 
has been expressed in very wide terms, 
The above two decisions, in my respect- 
ful opinion, have not laid down the cor- 
rect proposition of law, In the case of 
Upendra Chandra v. Nabin Chandra, re- 
ported in AIR 1971 Assam & Naga. 95, 
another learned single Judge, relying on 
AIR 1957 Madh B 95. and AIR 1957 
Andh Pra 453, held (at p. 96 of AIR 
Assam): ` 


Ve the injury contemplated in the 
provision of O, 39, R. 2 would exclude 
the execution of a lawfully obtained de- 
cree. In the eye of law no injury would 
be caused by the execution of a lawful 
decree.” — 


40. The same view has been express- 
ed by another learned single Judge of 
this Court in the case of Mira Rani Das 
v. Forman Ali, reported in AIR 1971 
Assam and Naga 157 in which his Lord- 
ship held (at p. 159): 

“I hold that execution of a lawful and 
subsisting decree cannot be restrained 
by a temporary injunction under R. 1 
or 2 of O. 39.of the C.P.C.” soo 
In the above. case his Lordship has re- 
ferred to, and relied on, the decision 


reported in AIR 1971 Assam and Naga. 


95 (supra). The same view has also been 
taken in the decision in Civil Revn. No. 
37 of 1971 (Assam), Arati Rani Das v. 
Prafulla Kumar Deb, disposed of on 
3-11-1971 by yet another learned single 
Judge of this Court. 

4i. Similar views were expressed in 
the following cases: a 

In AIR 1962 Pat 242, which has been 
cited before us, the Patna High Court 
held (at p. 243): 


A.I. R. 


“An order of temporary injunction 

cannot be made under O, 39,.R. 2 to re- 
strain the decree-holder from executing 
an ex parte decree in his favour so long 
as the decree stands and merely because 
the plaintiff institutes a suit for decla- 
ration that the decree obtained by the 
decree-holder is fraudulent without 
praying for setting aside the ex parte 
decree it cannot be held that the exe- 
cution of the decree amounted to com- 
mitting an injury.” 
This decision relied on AIR 1949 Mad 
104 and AIR 1957 Madh B 95. In the 
Patna case (supra) injunction was refus- 
ed on the ground that the alleged 
fraudulent decree was not sought to be 
set aside and, as such, it could be exe- 
cuted against the plaintiff and for that 
reason injunction was refused, 

42. The Madras High Court in the 
case of Mangal Achi v. S. Asokan, re- 
ported in AIR 1973 Mad 258 held: ` 

“Where a decree-holder has lawfully 
obtained a decree, he commits no illegal 
injury by executing the decree. Conse~ 


quently no injunction against decree 
execution can be granted.” . . 
43. Injunction was refused as exe- 


cution of a “lawfully 
was not an injury. — l 

44. The Madhya Pradesh High Court 
in the case of Surendrasingh v. Lal 
Sheoraj] Bahadursingh, reported in AIR 
1975 Madh Pra 85 held that if a decree 
or order is obtained by fraud or other- 
Wise not binding or enforceable against 
the plaintiff an injunction could be grant. 
ed under O, 39 restraining the decree- 
holder defendant from executing the 
decree, 


45. In the case reported in AIR 1976 
J & K 72, Jaswant Singh, C. J. (as he 
then was) held {at p. 74): 


eaves execution ofa decree which is an 
exercise of a valid legal right cannot 
constitute commission of an injury with- 
in the meaning of sub-rule (1) of R. 2 
of O, 39 of the Code.” 

46. The above decisions have exa- 
mined only one aspect, namely, the exe~ 
cution of a lawfully obtained decree and 
not the other aspect,’ namely, the exe- 
cution of an unlawfully obtained decree 
or a decree not binding on the plaintiff 
The decisions so far as they go, 
expressed the correct law, but in my 
respectful opinion, have not laid down 
the complete proposition of law. 

47. In the case of Ganeshilal Khaitan 
v. Kshitish Chandra Kar (Misc. Appeal 


obtained decree” 


have | 
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(E) No. 23 of 1956) disposed of on 19-5- 
1958 (Assam), a Division Bench of this 
Court observed that execution of an 
ex parte decree obtained by. fraud was 


not binding on the plaintiff and, as such, 


a temporary injunction could be grant- 
ed under ‘O, 39, R. 1’ (sic) (it should be 
R. 2) of the C.P.C: 

48. The above decision was relied on 
by another learned single Judge in the 
case of Bhagawan Devi v. Mrs. Noda 
Mary Rodborne, Civil Reyn, No. 56 of 
1961, disposed of on 4-12-1961 (Assam). 
` 49, These two decisions, by implica- 
tion, have laid down that execution of 
an unlawfully obtained decree can be 
restrained under O, 39, R. 2, C.P.C. 

50. In a later decision, in the case 
of Kanai Das v. Mukteswar Rai, report- 
ed in 1976 Assam LR 224, a more accu- 
rate view has been expressed by a 
learned single Judge of this Court, It 
was held: 

“In my view, the mere existence of a 
decree by a party does not disentitle a 
Court to restrain him from executing 
the decree. If the decree is obtained by 
playing fraud on the Court, the decree 
cannot be said to be lawfully obtained 
decree.” 


It has been further observed: 


“If the Court finds that the decree was 
a lawful and existing decree, in my 


view, the Court cannot and should not. 


issue any injunction against the decree- 
holder, but when grave allegations are 
made, such as fraud and collusion and 
the Court finds that an affidavit in sup- 
port of the allegations are prima facie 
sustainable or at least should go for 
a trial, I am of the opinion that there 
cannot be any bar to exercise the juris- 
diction of the Court under Order 39 
against such a decree~-holder.” 


51. In my view, as indicated earlier, 
the execution of a decree obtained by 
fraud or collusion or a decree arising 
out of a ‘suit to which the plaintiff in 
the subsequent suit was not a party, and 
as such not binding on him, amounts to 
injury within the meaning of sub-r, (1) 
of R. 2 of O. 39 of the C.P.C., and, an 
injunction, in an appropriate case, may 
be granted restraining the defendant 
from executing the decree. In other 
words the execution of a decree prima 
facie valid and binding on the plaintiff 
isnot an injury and cannot be restrained 
by an injunction under O, 39, R. 2 (1) 
C.P.C., while the execution of a decree 
prima facie invalid and not binding on 
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the plaintiff amounts to an injury and 
can be restrained by an injunction un- 
der O. 39, R. 2 (1) CP, 

52. For the view taken above, the 
other submission of learned counsel that 
if the case is not covered by O. 39, 
R. 2 (1), injunction can be issued under 
S. 151 of the C.P.C., need not, in my 
opinion, be examined. 

53. In the instant case the learned 
District Judge taking an erroneous view 
of the law committed an error in hold- 
ing that no injunction can at all be 
granted restraining the defendant from 
executing a decree. His impugned order 
is set aside and the case is remanded to 
him for disposal of the appeal in ac- 
cordance with law. 


54. The petition is allowed. The Rule 
is made absolute, For the reasons given 
above, I agree with the order proposed 
by my learned brother Sadanandaswamy, 
J. that the impugned order be set aside, 
and Misc. Appeal No, 7 of 1970 be re- 
manded to the learned District Judge, 
Cachar, for disposal according to law. 
Parties to bear their own costs. 

PATHAK, J. (For -himself and on 
behalf of Lahiri, J.):— 55. We entirely 
agree with the conclusion reached by 
our learned brothers that the petition 
be allowed. We are only adding a few 
lines in support of that conclusion, The 
facts -leading to the present proceedings 
are fully set out in the leading judg- 
ment and we do not like to resuscitate 
the same. 


36. The crucial question for consi- 
deration is whether a disputed decree 
and the execution thereof is an ‘injury’ 
within the meaning of R. 2 of O. 39 
C.P.C. There is no quarrel that the ex- 
istence of a decree in favour of the de- 
cree-holder gives him a right to execute 
the same and in such execution it can- 
not be said to be an ‘injury’ within 
the meaning of R, 2 of O. 39 C.P.C. But 
in order to have validity of the above 
proposition, the decree in that context, 
is understood to be. lawfully passed by 
a Court of competent jurisdiction fol- 
lowing the procedures laid down by law 
and which is not a nullity on any 
known principle of law nor obtained by 
fraud, 


57. However, a different considera- 
tion would arise when a plaintiff files a 
sult in order to set aside the disputed 
decree on the allegation of fraud which 
is prima facie made out and in that suit 
an injunction is sought for restraining 
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the defendant decree-holder from exe- 
cuting the decree. It is true, where the 
application is to restrain the exercise of 
an alleged right, the plaintiff should 
show that there are substantial grounds 
for doubting the existence of the right. 
It requires a very strong case indeed to 
induce the Court to interfere with an 
admitted right upon an alleged equity. 
The plaintiff must also be able to show 
that an injunction until the hearing, is 
necessary to protect him from irrepar~ 
able injury. 


58. Where the plaintiff is asserting a 
right, he should show a strong prima 
facie case at least in support of the 
rights he asserts; but the mere fact that 
there is a doubt as to the existence of 
such a right, is not sufficient to prevent 
the Court from granting an interlocu- 
tory injunction although it is a matter 
of serious consideration, 


59. In cases of interlocutory injunc- 
tion in aid of the plaintiffs right, all 
that the Court usually has to consider 
is whether the case is so clear and free 
from objection on equitable grounds 
that it ought to interfere to preserve 
property without awaiting for the right 
to be finally established. It is not neces- 
sary for the grant of interlocutory in- 
junction that the Court should find a case 
which would entitle the plaintiff to 
relief at all events; it is quite sufficient 
if the Court finds a case which shows 
that there is substantial question to- be 
investigated, and that matters ought to 
be preserved in status quo until the 
question can be finally disposed of 
(1915 AC 750 (760)): (ATR 1915 PC 106 
(2) at p. 110). In our view when a plain- 
tiff shows a prima facie case on the 
allegation of fraud challenging the dis- 
puted decree, to refuse injunction would 
in effect be granting a charter to the 
defendant-decree-holder to perpetrate 
fraud. In such a case if as a consequence 
of refusal of injunction, the decree is 
executed, it would be clearly an injury 
within the meaning of R, 2 of O. 39 C.P.C. 


68. In our opinion, the widest inter- 
pretation to the word ‘injury’ should be 
given for doing justice to the parties 
while considering a prayer for tempo- 
rary injunction under O. 39, R. 2 C.P.C. 
We do not find any reason to exclude 
injury from the meaning of that word 
under O., 39, R. 2 which the plaintiff is 
likely to suffer if the defendant is 
allowed to execute the disputed decree. 
The expression ‘injury’ takes in: its 


' cree, then it will have two-fold 
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sweep ‘harm’ or ‘damage’ to the right of 
a person or property. So, a decree which 
prima facie appears to be illegal or 
void can also be considered as causing 
injury to the person affected by it. 

61. The object of the grant of tem- 
porary injunction is to maintain status 
quo while the parties are trying for the 
adjudication of their rights and thereby 
to prevent injustice from being visited 
while the suit is proceeding. This salu- 
tary object will be defeated if the Court 
becomes oblivious to the prima facie 
case brought to its notice merely on the 
ground that the other side has obtained 
a decree in his favour by means fair 
or foul. 


62. If the disputed decree which be~ 
comes a subsequent subject-matter of a 
suit and temporary injunction prayed 
for is refused, on such refusal the decree 
is executed but eventually if the suit is 
decreed by setting aside the earlier de- 
reac- 
tions. First, the plaintiff will suffer 
great hardship in deprivation of the suif 
property during the interregnum, and 
secondly he will be driven to approach 
the Court again for declaration of khas 
possession thereby entailing multipli- 
city of proceedings which is avowedly 
the aim of the Court to obviate. 


63. In our view, the execution of Aa 
decree alleged to have been obtained 
by fraud is an ‘injury’ within the mean~ 
ing of R. 2, O. 39 and in appropriate 
case injunction may issue. This being 
our firm opinion, we do not feel our- 
selves to be called upon to express any 
opinion whether provision of S. 151 of 
the C.P.C. is attracted or not to issue 
injunction in the case in hand, 


N. IBOTOMBI SINGH, J.:— 64, I 
agree that this revision should be allow- 
ed; and I would like to say a few words 
on the question as to whether the Court 
has discretionary power under sub- 
rule (1) of R. 2 of O. 39 of the Civil 
P. C., to pass temporary injunction, re- 
straining execution of a decree im- 
peached on the ground of fraud, either 
at the instance of the judgment-debtor 
or of a third party to such a decree. 

65. The learned counsel on both sides 
have, with admirable industry, carried 
out research into the case laws on this 
important question. A number of deci 
sions of this Court, reported and unre- 
ported and those of other High Courts, 
in support of their respective conten- 
tions, were cited at the bar,- 
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66. There is divergence of opinions 
of this Court also on the question, One 
view is that execution. of a. decree 
which has not been set aside by a com- 
petent. court, is in exercise of legal 
right; it cannot amount to ‘injury’ with- 
in the meaning of sub-rule (1) of R, 2 
of. O, 39 of the Code; and as such, the 
court has no jurisdiction to grant. tem- 
porary injunction under the said Rule, 
restraining execution of a decree which 
is impeached on the ground of fraud. On 
the other hand, a contrary opinion has 
been expressed. An extreme opinion 
has been taken in some cases that apart 
from O. 39 of the Code, the court has no 
jurisdiction to grant temporary injunc- 
tion in exercise of the inherent power 
under S. 151. of the Code, even in cases 
not falling within the purview of the 
said Rules. 

67. The extreme view finds its sup~ 
port from the expression prescribed in 
S, 94 of the Code, which provides as 
follows:— 

“In order to prevent the ends of jus~ 
tice from being defeated the Court may, 
if it so prescribed - 


(c) grant a temporary injunction and 
in case of disobedience commit the 
person guilty thereof to the civil prison 
and order that his property ibe attached 
and sold;” 


The word ‘prescribed’ as defined in S. 2, 
Cl. (18) of the Code, means, prescribed 
by rules under the Code. ‘According to 
this view, the provisions relating to 
grant of temporary injunction contain- 
ed in R. 1 and R. 2 of O, 39 of the Code 
are exhaustive, and the powers of the 
court are circumscribed by the said 
Rules; Courts, therefore, cannot enlarge 
their powers by resort to their inherent 
jurisdiction. under S,.151-of the Code. 

68. The extreme view, in regard to 
the exercise of inherent power in -the 
matter of granting a temporary. injunc- 
tion, can no longer prevail, as it has 
been settled by their Lordships of the 
Supreme Court in Manohar Lal. Chopra 
v. Seth Hiralal, ATR 1962 SC 527, that 
such a power can:-be exercised in appro- 
priate cases not falling within the pur- 
view of the said rules, in the view that 
the Rules cannot control the inherent 
power, by limiting or otherwise affect- 

it. 

69. The controversy, however, on. the 
above question, namely, the discretion- 
ary power of courts to pass temporary 
injunction under the said Rule restrain- 
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ing execution of a decree impeached on 
the ground of fraud, still survives. 


- 40. Provisions of ©. 39, R. 2 of the 
Civil P. C. which are relevant are re- 
produced below:— 


“Rule 2: (1) In any suit for restraining 
the defendants from committing a 
breach of contract, or other injury of 
any kind whether compensation is claim- 
ed in the suit or not the plaintiff may, 
at any time, after the commencement of 
the suit, and either before or after judg- 
ment apply to the court for a temporary 
injunction to restrain the defendant, from 
committing the breach of contract or 
injury complained of, or any breach of 
contract or injury of a like kind arising 
out of the same- contract or relating to 
the same property or right.” 


71. It may be. mentioned that O. 39, 
R. 2 of the Code empowers the court, 
in any suit for restraining the defendant 
from committing, ‘other injury of any 
kind’, to issue a temporary injunction 
to restrain the defendant from commit- 
ting ‘injury complained of. The inter- 
pretation and scope of the word ‘injury’ 
appearing in R.. 2 has been the subject- 
matter of consideration by several High 
Courts. 


72. The meaning and scope of the 
word ‘injury’ in R. 2 came up for con- 
sideration for the first time before a 
Single Bench of this Court, in Abdul 
Hamid Khan v. Tridip Chandra, AIR 
1953 Assam 104. In that case, the two 
minor plaintiffs along with several other 
members were defendants in the previ- 
ous ejectment suit, in which a decree 
ex parte was passed in favour of the 
defendants 1 to 3. The two minor plain- 
tiffs brought a suit impeaching the .de- 
cree on the ground of fraud, and pray- 
ed for a permanent injunction to re- 
strain the defendants from executing 
the decree. They also prayed for a tem- 
porary injunction to the same effect. It 
was alleged that there was no service 
on them, their guardian was not pro- 
perly appointed, their interests were not 
looked after, and the decree had been 
obtained by fraud. The Learned Judge, 
on the -facts. and circumstances of the 
case, was of the view that a lawful 
exercise of a right vested in a person 
could not be legally restrained by the 
Court under O. 39, R. 2 C. P. C; and it 
was held that execution of a subsisting 
decree could not amount to ‘injury’ 
within the meaning of the said Rule. At 
page 105, it. ‘was observed 3, 
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“It is a question whether taking 
execution of a subsisting decree which 
is the subject matter of litigation or 


which is being challenged by the plain- 


tiff in a case amounts to an injury of 
the kind contemplated by R, 2 of O, 39. 
An infringement of a copyright or of a 
trade mark or an obstruction to a right 
of property or threatened acts of waste 
would be admittedly injuries which may 
be prevented ‘by the grant of temporary 
injunction, It seems to me that a person 
may not be prevented from executing a 
decree obtained by him on the ground 
that it causes injury to the plaintiff. 
The execution of a decree is in the 
exercise of a legal right and it cannot 
be placed on a par with the breach of 
contract or injury to property or the 
disturbances of the other rights vesting 
in a particular individual,” 


73. In Kripanatha Chakravorty. v. 
Rupchand Lunawat, AIR 1955 Assam 156 
a Division Bench of this Court had the 
occasion to examine the scope of the 
word ‘injury’ occurring in the said rule; 
‘and taking the same line of reasoning in 
Abdul Hamid Khan, ATR 1953 Assam 104 
(supra), this Court held that the Civil 
Court had no power to pass a temporary 
injunction under O. 39 R. 2 C. P. C. to 
restrain exercise of the right declared 
by an order in the proceeding under 
S. 147 Cr. P. C. In that case, the party, 
who was aggrieved by the order made 
under S. 147 Cr. P. C. concerning dis- 
pute for a right of way over a certain 
land, challenged the said order in a 
suit, and also prayed for a temporary 
injunction under O, 39 R. 2 C. P. C. to 
restrain the defendant from exercising 
the right under the order made in his 
favour under S. 147 Cr. P. C. In that 
context, the learned single Judge, Ram 
Labhaya J. (as he then was) speaking for 
the Court, at page 157 observed: 


“Injury can result from some wrong. 
A lawful exercise of rights cannot be 
described as an injury. So long as the 
party is acting in the exercise of a right 
which the law recognises, it cannot be 
said that the party is committing any 
wrong leading to any injury. When as a 
result of the enquiry in the suit, it is 
found that the party has not got- the 
particular right. the position would he 
different but if on the date of the suit, 
the party has got the legal rights to do 
a.certain act, that act cannot be regarded 
as a wrong in the law nor would i 
result be regarded as injury, ` 


A.LE- 
The words ‘other injury of any kind’ 

in R, 2 have been the subject matter of 

interpretation in several cases, 

The expression ‘injury’ connotes ac- 
cording to these- decisions an act or 
omission contrary to the law involving 
infringement of any right vested in some 
persons. Instances of such cases are in- 
fringement of a copyright or of a trade 
mark, or an obstruction to a right of 
property or of a right of public worship 
etc. All wrongs covered by the expres- 
sion ‘tort’? would be within the scope of 
the expression but there has to ‘be an 
injury and that injury would necessarily 
be a result of the wrong. It is not possi- 
ble to say that a party who has secured 
an order in his favour under S. 147 
Cr, P. C. to use a particular path or to 
have the right of way over it, commits 
any wrong or it causes injury to any 
One by exercising the right which the 
order under’S. 147 Cr, P. C. recognises.” 

74. In Mt. Ladi Agarwallani v. Keolraj 
Sethi, AIR 1955 Assam 174, the learned 
single Judge also agreed with the view 
expressed in the case of Abdul Hamid 
Khan (AIR 1953 Assam 104) (supra). 
There the decree was challenged by 
the plaintiff, who was not a party in 
the previous suit, 


73. It may be noticed that in Brojen- 
dra Kumar v. Jitendra Chandra, AIR 
1960 Assam 111 (SB), which was a case 
arising out of an order under Sec. 145 
of the Code of Criminal Procedure, a 
Special Bench of this Court, consisting 
of C. P. Sinha Chief Justice and H. 
Deka, Mehrotra JJ.. reconsidered the 
correctness of the principle of law laid 
down in Kripanath Chakraborty, AIR 
1955 Assam 156 (supra), The Court was 
not inclined to accept the earlier view 
holding that the proposition of law stated 
therein was too wide, and was also of 
the opinion that merely because an 
order was passed under S. 147 Cr. P. C. 
declaring a party to have the right to use 
a certain land as pathway, which had 
been closed by the other party, or dec- 
laring a party to be deemed to be in 
possession under S, 145 Cr: P. C. it did 
not fetter the discretion of the Civil 
Court under provisions of O. 39 R. 1 or 
R. 2, as the case may be. The Court, 
however, refrained from expressing its 
view on the correctness of the proposi- 
tion of law laid down in earlier two 
cases, AIR 1953 Assam 104 and AIR 
1955 Assam 174 in the view that the 
cases had no relevancy on the question 
before the Court, - 
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76. In Upendra Chandra v. Nabin 
Chandra, AIR 1971 Assam and Naga 99; 
Mira Rani Das v. Forman Ali, AIR 1971 
Assam and Naga 157, the learned single 
Judges took the same view expressed in 
the case: of Mt, Ladi Agarwallani, AIR 
1955 Assam 174 (supra) and the learned 
single Judge in Upendra > Chandra 
Barman, AIR 1971 Assam and Naga 
95 (supra) was also in agreement 
with the view taken in ` Ven- 
kanna v. Varka Rao, AIR 1957 Andh 
Pra 453 and Hemanti Kumar v. Ayodhya 
Prasad, ATR 1957 Madh B 95. A decision 
of the Division Bench of this Court in 
Ganeshilal Khaitan v. Kshitish Chandra 
Kar, Misc, Appeal No. 23 of 1956 (Assam) 
(unreported), in which a contrary view 
was taken, it appears, was not brought 
to the notice of the learned Judges in 
those cases. In the subsequent case, 
Arati Rani Das v. Prafulla Kr. Dev, 
Civil Reva. 37 of 1971 of this. Court (un~ 
reported), my learned Brother B. N. 
Sarma J. noticed the decision, but dis- 
tinguished the case from that of the 
Division Bench, and refused to grant 
temporary injunction on merits, 


Ti. In Ganeshilal Khaitan v. Kshi- 
tish Ch. Kar, Misc, Appeal No. 23 of 1966 
(Assam) (supra), this Court in a Divi- 
sion Bench, as stated above, took the 
contrary view. In that case, the plaintiff 
impeached the ex parte decree for eject- 
ment on the ground of fraud obtained 
against him by the defendant, and asked 
for a permanent injunction to restrain 
the defendant from executing the dercee. 
He prayed for a temporary injunction 
to that effect, The learned Judge, Meh- 
rotra, speaking for the Court, observed: 


“It was argued by the counsel for the 
appellant that injury contemplated by 
O. 39 R. 2 is not one caused by execution 
of decree. Here the suit itself was for a 
declaration that the decree was obtained 
by fraud and for a mandatory injunction 
restraining the present appellant from 
executing his decree. The subject matter 
of the suit itself thus was the decree, 
which is sought to be executed. Under 
those circumstances the case is covered 
by Order 39 Rule 2, Civil Procedure 
Code, In any view of the matter, the 
Court below had jurisdiction under 
Order 39 Rule 1 to issue temporary in- 
junction or under Sec. 151, ©. P. Cc.” 


. 78. In Bhagwan Devi v. Mrs. Mada 
Mari Redborne Civil Revn. No. 56 
of 1961] (Assam) the learned single Judge 
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followed the decision of the Division 
Bench in Ganeshilal Khaitan (Misc, Ap- 
peal (F) No, 23 of 1956 (Assam)) 
(supra), In Renu Kar v. Subesh 
Chandda Paul (Civil Revn. No. 96 
of 1966) (Assam), the learned single 
Judge noticed the decision above 
of the Division Bench of this Court, and 
held, however, that as the decree was 
not proved to have been obtained by 
fraud, no injunction under O. 39 of the 
Code could be passed, although the 
Court, in appropriate cases, might con- 
sider, in exercise of the inherent power 
whether a temporary injunction could 
be granted or not, 


19. In Kanhai Das v, Mukteswar 
Rai, 1976 Assam LR 224 the judgment- 
debtor filed a suit against the decree- 
holder, challenging the decree on the 
ground of fraud, and prayed for a per- 
manent injunction to restrain execution 
of the decree with an application for 
temporary injunction to the same effect. 
My learned brother, Lahiri J. was of 
the opinion that the law laid down by 
this Court in the cases reported in AIR 
1955 Assam 174; AIR 1971 Assam and 
Naga 95 and AIR 1971 Assam and Naga 
157; related only to a suit instituted by 
a third party against a decree-holder, 
and not to a suit by the Judgment-deb- 
tor against the decree-holder. Following 
the decision of the Division Bench in 
Ganeshilal Khaitan Misc, Appeal (F) 
No. 28 of 1956 (Assam) (supra), my 
learned Brother, Lahiri J, was also of 
the view that mere existence of a dec- 
ree by a party did not disentitle a court 
to restrain the decree-holder from 
executing his decree, by a temporary 
injunction under O, 39 of the Code, 
where grave allegations, such as, fraud 
and collusion were prima facie sustain- 
able. 


80. Mr. B. K. Das, Learned Counsel 
for the petitioner, submitted before us 
twin arguments, and cited a number of 
decisions of other High Courts besides 
decisions of this Court discussed above, 
in support of the contention that the 
court has jurisdiction to grant temporary 
injunction under Sec. 151 of the Code 
or under O. 39 Rule 2, C. P.C. to res- 
train execution of the decree, which was 
obtained by the Respondent and which 
is being impeached on the ground of 
fraud in Title Suit No. 35 of 1970 pend- 
ing in the court of the Asstt. District 
Judge, Cachar, vide the Allahabad Bank 


72 Gau. [Prs. 80-85] Tazmul Ali v. Md. Ulairaja (FB) (botombi Singh J.) 


Ltd. v. Ranasheo Ambar Singh, AIR 
1976 All 447; Surendra Singh v. Lalsheo< 
raj Bahadur, AIR 1975 Madh Pra 85; Kit- 
tamma v, B. Subbrai, AIR 1959 Mys 75 
and Umapati Choudhuri v, Subodh 
Chandra, AIR 1953 Cal 377. Shri C, R. 
Dey, learned Counsel for the Respon- 
dent, also relied on a number of deci- 
sions of other High Courts which hold 


the view that Order 39 Rule 2 
could not be invoked in such cases 
vide Gaumont Kali. Pvt. Ltd. Co. v. 


Badri Prasad Jaiswal, AIR 1962 Pat 
24% Subramanian v., Seetarama Aiyar 
AIR 1949 Mad 104; Venkanna v, Venkata 
Rao, AIR 1957 Andh Pra 453; Hemant 
Kumar v. Ayodhya Prasad, AIR 1957 
Madh B 95; M/s. Rattan Chand Jaigopal 
v, Mian Safuddin, AIR 1961 J & K 29; 
Mangai Achi v. Asokan, AIR 1073 Mad 
258 and Datla China Appalanarasimha 
Raja v. Nadimpatti Seethayamma, AIR 
1959 Andh Pra 310 (FB). 


81. There is, thus, plethora of case 
laws on this question holding divergent 
views, In the cases which take the view 
that the Court has no jurisdiction to 
pass the temporary injunction under 
Order 39, Rule 2 to restrain the decree- 
holder from executing his decree, a 
narrow interpretation has been put on 
the word ‘injury.’ With great respect I 
am unable to persuade myself to sub- 
scribe to this view. To interpret so, is 
in my opinion, to strain the expres- 
sion ‘other injury of any kind’ occurring 
in the said rule, and thereby defeat the 
beneficial object sought to be achieved 
by said rule, 


82. At the outset, it is necessary to 
ascertain what the word ‘injury’ con- 
notes. ‘Injury’ is a violation of another’s 
right or violation of a legal duty to the 
prejudice of another (Mozley and Whit- 
ley’s Law Dictionary, 4th edition, page 
162) The word ‘injury’ comprehends 
all wrongs, which one man by any 
way do unto another, being an injury, 
and includes in it all matter of equity, 
and also of law. (Words and Phrases 
Legally Defined by B. Saunder 2nd edi- 
tion Vol, 3 page 67). ‘Injury’ is either 
legal or equitable. Legal injuries or 
those formerly cognizable by the com- 
mon law, are divided‘ into breaches of 
contract and torts. Equitable injuries, ‘or 
those: formerly cognizable by the courts 
of equity, include breaches of trust, 
equitable waste and certain kinds of 
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83. The Dictionary meaning of ‘in- 
jury’ which connotes not only all wrongs 
covered by ‘tort’ but also other species 
of wrongs indicates that the expression 
‘other injury of any kind’ in the said 
rule is wide enough in its amplitude to 
embrace ‘injury’ threatened or actual, 
flowing from execution of the decree 
impeached on the ground of fraud either 
at the instance of the judgment-debtor 
or of a third party to such a decree, 
Fraud the inevitable outcome of which 
is to cause injury to the other party, 
is synonymous with deceit, and is 
within the concept of Tort; and ob- 
taining of a fraudulent decree is a part 
of the chain of actions for violation of 
the right of the other party defrauded, 
resulting in injury, 

84. In Nagubai Ammal v, B. Shama 
Rao, AIR 1956 SC 593 their Lordships 
of the Supreme Court explained what 
is meant by a fraudulent proceeding, 
and observed, at page 599:— 

“But when a proceeding is alleged to 
be fraudulent, what is meant is that 
the claim made therein is untrue, but 
that the claimant has managed to obtain 
the verdict of the court in his favour 
and against his opponent by practising 
fraud on the court, Such a proceeding is 
started with a view to injure the op- 
ponent, and there can be no question 
of its having been initiated as the result 
of an understanding between the parties. 
While in collusive proceedings the com~ 
bat is a mere sham, in a fraudulent suit 
it is real and earnest.” 


85. Fraud and right never dwell to~ 
gether (Faraus et jus nunquam cohabi-~ 
tant). Where, therefore, fraud is proved, 
the Court will set aside such a decree, 
and remit the . parties to their . rights 
(vide Nilmani Burnick v. Puddo Lochan 
Chuckerbutty, Beng LR Sup Vol. 379). In 
Patch v. Ward, (1867) 3 Ch 203, Lord 
Cairns L, J. observed:— ` 

“Now, it is necessary to bear in mind 
what is meant, and what must be meant, 
by fraud, when it is said that you may . 
impeach a decree, signed and- enrolled, 
on the ground of fraud, The principle 
on which a decree may be thus impeach- 
ed is expressed in the case which is gene- 
rally referred to on this subject, The 
Duches of Kingston’s . case where the 
Judges, being consulted by: the House of 
Lords, . replied to one of the questions 
‘Fraud is an extrinsic collateral act, 
which -vitiates the most solemn pro- 
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tical or temporal, The fraud there 
spoken of must clearly, as it seems to 
me, be actual, fraud, such that there is 
on the part of the person chargeable 
with it the malus animus, the mala mens, 
putting itself in motion and acting in 
order to take an undue advantage of 
other person for the purpose of actually 
and knowingly defrauding him.” 


86. In a suit for perpetual injunc- 
tion to restrain execution of.a decree 
impeached on the ground of fraud, insti- 
tuted either by judgment debtor or by 
a third party to the decree, by the very 
nature of the suit itself, it is to afford 
relief against future acts, actually 
threatened or apprehended with reason- 
able probalility, and to keep or preserve 
a thing in status quo rather than to 
remedy what is past or to prevent 
wrongful acts already committed, and 
also to prevent multiplicity of suits or 
judicial proceedings, The decree which 
is sought to be executed is the subject 
matter of the suits (vide Sultan Ali v. 
Bajali, AIR 1024 Nag 413; Korr on Jn- 
junction 4th Edn. p. 14). “Execution” in 
its widest sense signifies enforcement 
of decrees and orders by the process of 
Court so as to enable the judgment cre- 
ditor to recover fruits of the judgment 
vide (1883) ILR 9 Cal 773, Execution of 
a decree, which is prima facie shown to 
be tainted with fraud, cannot but be 
described to be a violation of the right 
of the plaintiff, proprietary or other 
rights. In such-a suit for, injunction 
quia timet, relief to restrain commission 
of the threatened injury by the execu- 
tion of the decree is asked for, and in 
such a case temporary injunction in res- 
traint of the execution proceeding can 
be passed under Order 39 Rule 2 C. P.C. 
(See also Woodroffe the Law relating 
to Injunction (T.L.L.) 1969 Edn, P 192) 
The Court has however, to exercise 
judicial discretion enjoined by the said 
Rule guided by the general principles, 
doctrines and. rules, which determine 
and regulate the -exercise of jurisdiction 
for relief of injunction to the facts and 
circumstances of each case, The general 
features of the two kinds of injunctions, 
permanent or temporary are in the main 
same and do not differ (vide Dr. Ban- 
nerjee on Specific Relief Act. (T.L. L.) 
4th Edn, 1969 p. 551). 


87. The principle that the Court has 
jurisdiction to exercise discretion under 
the said rule on ground of ‘irreparable 
injury which the plaintiff. might suffer 
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even in cases, where a decree is chal- 
lenged on other grounds and not on 
fraud, is illustrated by the case of 
Ananta Nath Dey v. Machentosh, (1871) 
6 Beng LR 571. Mr. Machintosh obtained 
a decree against certain persons for 
possession of undivided moiety of 
a dwelling house on a title of 
purchase from them and he sought for 
execution of his decree, The plaintiff 
alleged that he was entitled jointly 
with others to the remaining undivided 
moiety, and he was by his family and 
dependants in actual possession of the 
house according to his status. He bro- 
ught a suit in the Calcutta High Court 
(original side) against the decree-holders 
Machintosh and his vendors for the 
purpose of ousting Machintosh from ail 
benefits of his decree on the ground that 


-he obtained no title by his purchase, or, 


if he had obtained such a title and had 
aright to have the decree executed, 
then of obtaining partition of the 
dwelling house. An application was 
made for temporary injunction to res- 
train the  decree-holder from taking 
possession under his decree until the de- 
cision in the partition suit, The Learn- 
ed Judge, Phear, granted temporary 
injunction: and observed :— 


“I think that a forced joint occupa- 
tion in this fashion of an undivided 
dwelling house by an intruder, even 
though he be an owner against the will 
of the resident Hindu  coparcener, 
amounts to a proprietary injury which 
the: latter is not in equity called upon 
to sustain, and for which pecuniary 
damages would not be compensation. 
Money alone will not in any degree set 
the matter right, and therefore the in- 
jury is in its character which is irrepa- 
rable; and also, J think that it is subs- 
tantial enough to justify the interfer- 
ence of this Court.” 

88. From the point of equity also the 
defendant, who holds such a decree, can- 
not’ be kept on par with a person exer- 
cising his legal right by execution of 
a valid decree, The Defendant, by his 
fraudulent act, will make the Court an 
instrument of injustice; and it is a case 
to which the equitable doctrine will ap- 
ply, namely where a legal judgment was 
obtained or entered through fraud, mis- 
take, or accident, or where the plain- 


‘tiff, who challenges the decree, having 


a valid. legal . defence on the merits, 
was prevented in any manner from 
by fraud, mistake, or 
accident, and there had been. no negli- 
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gence, laches, or other fault on his part, 
or on the part of his agents, then a 
Court will interfere at his suit, and res- 
train proceedings on the judgment, 
which cannot be conscientiously enfor- 
ced, and a Court will interfere to pre- 
vent manifest wrong by restraining the 
party whose conscience is thus ‘bound 
from using the advantages he has 
gained, and it will generally proceed to 
administer all. the reliefs which the 
particular case requires, whether by a 
partial or total restraint of such pro- 
ceeding, (See Dr. John Norton Pomery 
in his Treatise on Equity Jurispru- 
dence (1947) Edn, Vol 4 page 1364 and 
also Kerr on Fraud & Mistake 7th Edn. 
pages 10 and 417). 

89. From the foregoing discussions, I 
conclude that the Court has the judicial 
discretion to grant temporary injunction 
under sub-R. 1) of Rule 2 of Order 39 
of the Code restraining execution of a 
decree impeached on the ground of 
fraud in appropriate cases, I am also in 
respectful agreement with the view 
taken by the Division Bench of this 
Court in Ganeshilal Khaitan (Misc. Ap- 
peal (F) No. 23 of 1956 (Assam)), (supra). 


90. As to the merit of the case be- 
fore us, my learned Brother, Sadananda- 
swamy J. has stated the facts of the case, 
in his illuminating judgment, and I 
agree with the conclusion that the Res- 
pondent should ‘be restrained, in the cir- 
cumstances of the case, by a temporary 
injunction under O, 39 R. 2 C.P.C from 
executing the impugned decree till final 
disposal of the suit. In view of my con- 
clusion above, the question, whether the 
defendant should be restrained from 
executing decree in exercise of the 
jurisdiction under S. 151 of the Code, 
does not arise in the case, 


BY THE COURT 


91. In view of the opinion of the 
majority the Revision Petition is allow- 
ed, the order of the Lower Appellate 
Court is set aside and the appeal is re- 
manded to the Lower Appellate. Court 
for fresh disposal according to law. 

92. Parties will bear their own costs 
in this Revision Petition, 

93. This will form part of the judg- 
ment in the Revision Petition. 

94. Mr. C. R. De, learned Counsel 
for the Opp. Party prays for certificate 
to appeal to the Supreme Court under 
Art, 133 of the Constitution, In our 
opinion the case does not involve any 
substantial question of the law of gene- 
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ral importance which requires to be 
decided by the Supreme Court. -Hence 
the prayer is rejected.. 


Petition allowed. 
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M. SADANANDASWAMY, 
BAHARUL' ISLAM AND 
D. PATHAK, JJ. 


Commissioner of Income-tax, Assam, 
Nagaland, Meghalaya,, Manipur and Tri- 
pura, Shillong, Petitioner v. M/s. Amsoi 
Tea Estate, Nowgong, Respondent. 


Income-tax References Nos. 1 and 19 
of 1973, D/- 3-1-1977. i 

Income-tax Act (43 of 1961), Ss. 67 
and 40 (b) — Income-tax Rules (1962), 
R. 8 — Firm doing cultivation, manu- 
facture and sale of tea — Partner’s 
share in income of firm — Computa- 
tion. i l 


Assessee was a registered firm hav- 
ing two partners. It was deriving in- 
come from sale, cultivation and manu- 
facture of tea. On the question of 
computation of partner’s share in in- 
come of firm. 


Held: the interest sit to one of the 
partners is the return on the monetary 
contribution made by the partner 
which can be said to form part of the 
capital for the purposes of the . busi- 
ness carried on by all the partners 
Only 40% of the salary and interest 
should be allocated for the purpose of 


‘arriving at the share income to be as- 


sessed in the hands of the partners, 
1977 Tax LR 214 (SC), Followed. 
(Para 11) 


Anno: AIR ‘Manual (3rd Edn.) L T 
Act, S. 67, N. 1; S. 40, N. 3. 
Cases Referred: Chronological Paras 
1977 Tax 'LR 214: AIR 1977 SC 489 4 
AIR 1970 Mad 497:77 ITR 494 (FB) 
1, 3, 8 
(1964) 51 ITR 467 (Mad) 3, 10 
_G. K. Talukdar and D. K. Talukdar, 
for Petitioner; K. C.. Bezbaruah, R. P. 
Agarwalla and R. L, J aa for Respon- 
dent. 
SADANANDASWAMY, J.:— Since 
the Division Bench which heard this 
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matter in the first instance was of the 
opinion that it involves a point of law 
of considerable importance, it has been 
referred to this Bench, This is a re- 
ference ‘under the Income-tax Act. 
The assessee is a registered firm hav- 
ing two partners, Shri M. L. Malpani 
and Shri M. L. Mahindra. The firm 
was deriving income from sale, culti- 
vation and manufacture of tea. The 
Income-tax Officer computed the in- 
come of the firm for the assessment 
year 1962-63. at Rs. 58,486/- and un- 
der R. 8 of the Income tax Rules, 1962 
40% of this income was made taxable 
under the Income-tax Act. The. In- 
come-tax Officer, while allocating the 
share of the income between the part- 
ners allocated 100% of the salary and 
interest to the partners and thus ar- 
rived at the share income of the two 
partners which totalled up. to 100% of 
the firm’s income and not merely 40% 
which was taxable. In appeal the Ap- 
pellate Assistant Commissioner took 
the view that only the.income which 
was taxable to income-tax could be 
allocated and that only 40% of | the 
salary and interest had to be consi- 
dered while allocating the profits. of 
the firm among the partners. The Ap- 
pellate Tribunal followed the Full 
Bench decision of the Madras High 
Court in R. M. Chidambaram Pillai v. 
Commissioner of Income-tax, Madras 
in 77 ITR 494: (AIR 1970 Mad 497) 
and agreed with the Appellate Com- 
missioner that only 40% of the salary 
and interest should be allocated for 
the purpose of arriving at the share 
income of the partners. On the above 
facts the following question has been 
referred to this Court— 


“Whether on the facts and in the 
circumstances of the-case, the Tribu- 
nal is right in law in upholding the 
Appellate Assistant Commissioner’s de- 
cision that only 40% of the salary and 
interest should be allocated for the 
purposes of arriving at the share in- 
come to be assessed in the hands of 
the partners?” 

2. Under S. 40(b) of the Income- 
tax Act it is provided that. in the case 
of any firm any payment of interest, 
salary, bonus, commission or remune~- 
ration made by the firm to any part- 
ner of the firm shall not be deducted 
in computing the income chargeable as 
“Profits and gains of business or pro- 
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fession”. A sum of Rs, 33,227/- was 
received by the partner Shri M L. 
Malpani as interest and sums of 
Rs: 16,200/- and Rs. 9,217/- were re- 
ceived by Shri M. L. Mahindra to- 
wards salary and interest respectively 
during the relevant period. The rele- 
vant part of S. 67 reads as follows:— 


“67. (1) In computing the total in- 
come of an assessee who is a partner 
of a firm whether the net result of 
the computation of total income of 
the firm is a profit or a loss, his share 
(whether a. net profit or a net loss) 
shall be computed as follows:— 

(a) any interest, salary, commission 
or other remuneration paid to any 
partner in respect of the previous year 
Shall be deducted from the total in- 
come of the firm and the balance as- 
certained and apportioned. among the 
partners; 

(b). where the amount apportioned 
to the partner under Cl. (a) is a pro- 
fit, any salary, interest, commission or 
other remuneration paid to the partner 
by the firm in respect of the previous 
year shall be added to that amount, 
and the result shall be treated as the 
ae share in the income of the 


(c) where the amount apportioned 
to the partner under Cl. (a) is a loss, 
any salary, interest, commission or 
other remuneration paid to the partner 
by the firm in respect of the previous 
year shall be adjusted against that 
amount, and the result shall be treat- 
ed as the partner’s share in the in- 
come of the firm. 


(2) The share of a partner in the 
income or loss of the firm, as comput- 
ed under sub-sec. (1) shall for the 
purposes of assessment, be apportioned 
under the various heads of income in 
the same manner in which the income 
or loss of the firm has been determin- 
ed under each head of income.” 

Since the total amount of the salary 
and interest paid to the partners ex- 
ceeded Rs. 58,486/-, the total income 
of the firm, the net result was that 
the firm incurred a loss of Rs. 64/- as 
computed under S. 67 (1). Since the 
partners of the firm were lable to 
meet 70% and 30% respectively of 
the loss of the firm the Income-tax 
Officer deducted Rs. 45/- from the 
amount payable to Shri M. L. Malpani 
and arrived at his share in the income 
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of the firm as Rs, 33,182/-. He deduct- 
ed the 30% of the loss of Rs. 64/-, 
namely Rs, 19/-, from the total amount 
paid to Shri M. L. Malpani and ar- 
rived at his share in the income of 
the firm as Rs. 25,398/-. The total of 
the amounts thus arrived at under 
S. 67 (1) (c) amounted to Rs. 58,580/-. 
According to the Commissioner of In- 
come-tax, the petitioner before. us, the 
computation has been done correctly 
under S, 67 (1) (c) by the Income-tax 
Officer. The contention of the respon- 
dents is that the total income of the 
firm for the purposes of S. 67 is 
Rs. 23,394/- Le 40% of the total in- 
come of the firm. It is their further 
contention that while allocating the 
Share of the loss of each of the part- 
ner under S. 67 (1) (© 70% of the 
loss of the firm should be deducted 
from 70% of the interest paid to Shri 
M. L. Malpani; similarly 30% of the 
loss should be deducted from 30% of 
the salary and interest paid to Shri 
M. L. Malpani and the share income 
allocated to him should be Rs. 10,147/-. 
Thus, according to them the total in- 
come of the firm computed under 
R. 8 ie. Rs. 23,394/- should be al- 
located to the partners after deducting 
their shares of the loss. This is what 
the Tribunal has done. 


3. In (1964) 51 ITR 467 (Mad) 
(Mathew Abraham v. Commissioner of 
Income-tax, Madras) the assessee was 
the managing partner of a firm which 
carried on the manufacture and sale 
of tea. He was entitled to a monthly 
allowance and a commission of 12% on 
the profits of the firm. It was held 
that R. 24 of the Income-tax Rules 
1922 (corresponding to R. 8 of the 
present Rules) was not applicable to 
the monthly allowance and commission 
received by the assessee even though 
they were paid out of the profits and 
that only 40% of the share income 
received by him was assessable to tax. 
But this decision has been overruled in 
77 ITR 494: (AIR 1970 Mad 497) (FB) 
(R. M. Chidambaram Pillai v. Commr. 
of Income-tax, Madras). The question 
which arose for decision before the 
Full Bench of the Madras High Court 
in that case was similar to the one 
which is before us now, It was held 
that a partner cannot be an employee 


of the firm, that though a firm is a 
taxable entity under the Income-tax 
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Act it has no independent existence in 
the eye of law and that the income of 
the firm was the income of the part- 
ners constituting the firm. It was fur- 
ther held that this position in law of 
the partners in relation to the firm 
was recognised by the provisions of 
the Income-tax Act. 


4. Subsequent to the hearing of the 
arguments it has been brought to our 
nctice by the learned counsel for the 
respondents that the abovesaid decision 
of the Madras High Court has been 
affirmed by the Supreme Court in 
Civil Appeals Nos. 17 to 21 of 1972 
(Commissioner of Income-tax, Madras 
v. R. M. Chidambaram Pillai etc.) de- 
cided on 17-11-1976 (reported in 1977 


Tax LR 214). The learned counsel 
were heard again.. 

5. A copy of. the said judgment 
has been furnished by him. In that 
case two tea estates were owned by 


two firms with several partners, The 
tea sold yielded income which was 
partly agricultural and partly non- 
agricultural. Both the firms were re- 
gistered under the Income-tax Act 
Two of the partners who were the res- 
pondents in the appeals before the 
Supreme Court were, in addition to 
their share of profits, entitled to sala- 
ries for services rendered to the firms. 
The question was whether the sums 
so drawn as salaries were wholly liable 
to income-tax or only to the extent of 
40% thereof which fell within the 
non-agricultural sector. While consi- 
dering the question whether a firm is 
a legal person, it was observed as fol- 
lows (at p. 216):— 


“Here the first thing that we must 
grasp is that a firm is not a legal per- 
son even though it has some attributes 
of personality, Partnership is a certain 
relation between persons, the product 
of agreement to share the profits of a 
business, ‘Firm’ is a collective noun, a 
compendious expression to designate an 
entity, not a person. In  Income-tax 
law a firm is a umit of assessment, by 
special provisions, but is not a full 
person: which leads to the next step 
that since a contract of employment 
requires two distinct persons, viz., the 
employer and the employee, there can- 
not be a contract of service, in strict 
law, between a firm and one of its 
partners. So that any agreement for 
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remuneration of a partner for taking 
part in the conduct of the business 
must be regarded as portion of the 
profits being made over as a reward 
for the human capital brought in. Sec- 
tion 13 of the Partnership Act brings 
into focus this basis of partnership 
business.” 


6. This legal position, it was observ- 
ed, expresses itself in the Income-tax 
Act in S. 10 (4) (b) and S. 16 (1) (b). 
The real nature of a salary paid to a 
partner was held to represent a spe- 
cial share of the profits and is there- 
fore part of the profits taxable as 
such. It was further observed that the 
salaries paid to partners are regarded 
by the Income-tax Act as retaining the 
character of profits and not excludable 
from the tax net, whatever the rea- 
son behind it may be. While consider- 
ing the provisions of S. 16 (1) (b) of 
the Act it was observed as follows (at 
p. 217):— 


“It is implicit that the share income 
of the partner takes in his salary. The 
telling test is that where a firm suf- 
fers loss the salaried partner’s share in 
it goes to depress his share of income. 
Surely, therefore, the salary is a dif- 
ferent label for profits, in the context 
of a partner’s remuneration.” 


7. It was further held that the 
scheme of the Act, eyeing it with spe- 
cial reference to S. 10 (4) (b) and Sec- 
tion 16 (1) (b), treats the employee’s 
salary as profit where the servant is 
none other than a partner ie. a co- 
owner of the business. It was, there- 
fore, held that salaries paid to a part- 
ner are profits though known by a 
different name and must be treated as 
such for taxation purposes. Consequ- 
ently the portion of profits from sales 
of tea by a grower which is agricultu- 
ral in character is excluded from taxa- 
tion under the Act, recognising the 
constitutional provision excluding taxa- 
tion by the Union of agricultural im- 
come by means of Rule 24. It was, 
therefore, held that 60% of the total 
income represents the agricultural in- 
come and the salary paid to partners 
out of it, being only profits, enjoys the 
same exemption which is conferred on 
the portion of the income which is 
treated as agricultural income under 
R. 24. 

8. The following statement of the 
law by the Madras Full Bench in 


I-T. Commr., Assam v. Amsoi. Tea Estate (FB) ([Prs, 5-9] 
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Chidambaram Pillai’s case (AIR 1970 
Mad 497) was referred to with appro- 
val (at p. 502):— 

“Income derived from the sale of the 
tea grown and manufactured by the 
seller in the taxable territories shall 
be computed as if it were income de- 
rived from business, and 40 per cent 
of such income shall be deemed to be 
income, profits and gains liable to 
tax.” 


Since only 40% of the income 
sales of tea is treated as taxable un- 
der the Act and the balance, namely, 
60% is regarded as agricultural income 
and exempt from tax under the Act 
and 60% of the salaries paid to the 
partners comes out of this exempted 
gross sum, it was held that the sajid 
part of the salaries also gets the bene- 
fit of the exemption under the Act. 
The following statement of the law as 
to partnership by Lindley in "The Law 
of Partnership” that— 

“In point of law, a partner may be 
the debtor or the creditor of his co- 
partners, but he cannot be either deb- 
tor or creditor of the firm of which 
he is himself a member, nor can he be 
employed by his firm, for a man can- 
not be his own employer.” 


from 


was approved and it was observed 
that the Indian Law of Partnership 
is substantially the same. It was held 
that a partnership is only the collec- 
tive name of separate persons and 
not a legal person in itself and that 
therefore the salary paid to a partner 
from the firm is in reality a mode of 
division of the firm’s profits since no 
person can be his own servant in’ 
law, as a contract of service postulates 
two different persons. 


9. It was further held that on ac- 
count of the method of computation 
prescribed in the Income-tax Act, 60% 
of the income of the firm is agricul- 
tural in character and therefore it can- 
not be taxed under the Income-tax 
Act, that even though the flexible ar- 
rangement among partners regarding 
distribution of this sum may take dif- 
ferent forms, the essential agricultural 
character and the consequent immu- 
nity from tax cannot be lost simply 
because it is called salary. The follow- 
ing passage from “The law of Income- 
tax” by A. C. Sampath Iyengar, 6th 
Edition, was referred to with appro- 
val:— - l 
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“Any interest, salary, bonus, com- 
mission or remumeration paid by a 
firm to any of its partners cannot be 
deducted by the firm as an expendi- 
ture in its profit-computation. The rea- 
son is this: The partners in a firm are 
ultimately entitled to the entire pro- 
fits of the firm according to their 
shares in the business, Therefore, the 
entirety of such profits should be 
brought to charge and no portion be 
exempted by giving the same away to 
a partner as his salary, bonus, commis- 
sion, remuneration or interest. A part- 
ner is bound to find the necessary 
finances for the partnership and hence 
any interest on capital supplied by 
the partner is not deductible. A part- 
ner’s rendering services to the firm 
stands on the same footing as his pro- 
viding capital; only instead of in money, 
in kind. Further, no remuneration is 
permissible to a partner for his render- 
ing services to the firm, since the car- 
rying on of the business of the part- 
nership is a primary duty which all 
the partners, or some of the partners 
acting for all, are required to do by 
the law relating to partnership. 


The matter may be looked at in an- 
other way too. In law, a partner. can- 
` not be employed by his firm, fora 
man cannot be his own employer. A 
contract can only be bilateral and the 
same person cannot be a party on 
both sides, particularly in a contract 
of personal employment. A supposition 
that a partner is employed by the 
firm would involve that the emplo- 
yees must be looked upon as occupy- 
ing the position of one of his own em- 
ployers, which is legally impossible. 
Consequently, when an arrangement is 
made by which a partner works and 
receives sums as wages for services 
rendered, the agreement should iÐ 
truth be regarded as a mode of ad- 
justing the amount that must be taken 
to have been contributed to the part- 
nership’s assets by a partner who has 
made what is really a contribution in 
kind, instead of contribution in money. 
Hence, all the aforesaid payments are 
non-deductible.” 


10. The contrary view taken in 
(1964) 51 ITR 467 (Mad) was held to be 
unsound since it failed to take into 
consideration the fact that the salary 
paid to a partner is only by way of 
profits in Heu of his contribution . by 
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way of skill and effort to thè common 
benefit of all the partners. l 

11. In view of the above definite 
statement of the law, it is not neces- 
sary to consider the various decisions 
relied on by either side. The principle 
as stated above applies equally to the 
interest paid to one of the partners 
since it is the return on the monetary 
contribution made by the partner 
which can be said to form part of the 
capital for the purposes of.the busi- 
ness carried on by all the partners. 
The Tribunal was right in law in up- 
holding the decision of the- Appellate 
Assistant Commissioner that only 40% 
of the salary and interest should be 
allocated for the purpose of arriving 
at the share income to be assessed in 
the hands of the partners. We answer 
the question referred to us according- 
ly. 

12. This judgment covers Income- 
tax Reference No. 19 of 1973 also in 
which the partners are the same. 

13. The parties shall bear 
own costs in both the cases, 

BAHARUL ISLAM J.:— I agree. 

D. PATHAK J.:— I agree. 

Answer accordingly. 


their 
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under — Imposition of interest as pro- 
vided under S. 139 (1), Proviso Cl. (iii) 
— Interest is imposable even though 
no application is made by assessee for 
extension of time. (1971) 82 ITR 660 
(Andh Pra); 1976 Tax LR 84 (Pat); 
1975 Tax LR 374 (Delhi) and 1977 Tax 
LR 97 (J and K), Dissented from. 


(Per Majority, Sadanandaswamy C. J. 
contra)— Where belated return of In- 
come-tax is filed under S. 139 (4) of 
the Act, interest as provided under 
Cl. (ii) of S. 139 (1), Proviso is im- 
posable on the assessee even though 
no application is made by the assessee 
for extension of time to I. T. Officer. 
(1976) 105 ITR 230 {(Guj), Followed. 
(i971) 82 ITR 660 (Andh Pra); 1976 
Tax LR 84 (Pat); 1975 Tax LR 374 
(Delhi) and 1977 Tax LR 97 (J and 
K), Dissented from. 


The legislature has incorporated by 
reference the provisions of Clause (iii) 
of the proviso to sub-sec. (1) in Sec- 
tion 139 (4) and once these provisions 
are read as having been so incor- 
porated, so much of these provisions of 
Cl. (iii) of the proviso have to be read 
in S. 139 (4) as may be applicable and 
as may be consistent with the language 
of the two provisions. In this view of 
the provisions of S. 139 (4) read with 
Cl. (iii) of the proviso to sub-sec. (1) 
of S. 139, it has got to be held that 
an assessee who does not’ furnish his 
return within the time mentioned in 
sub-s. (1) of S. 139 or within the time 
given to him under the notice under 
such sub-s. (2) of S. 139 may also file 
his return before the assessment is 
made so long as it is filed within the 
period of four years from the end of 
the assessment. under consideration, 
subject, however, to the condition that 
belated filing would attract the provi- 
sions of Cl. (iii) of the proviso to sub- 
s. (1) and would make the assessee 
liable to pay interest as mentioned in 
the said clause. Filing of an applica- 
tion for. extension of time by. the as- 
sessee and grant of such extension by 
the Income-tax. Officer are not. the 
conditions precedent for application - of 
sub-s. (4) of S. 139 of the Act. 

(Para 29) 


Sub-section (4) of S. 139 is attract- 
ed, when a person submits his return 
beyond the time allowed to him under 
sub-s, (1) or sub-s. (2). Time is allow- 
ed to a person in two ways for fur- 
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nishing his return, namely, (i) by the 
Statute itself and (ii) by the Income- 
fax Officer on an application made by 
him, The language of sub-s, (4) .does 
not spell out that this is to be appli- 
ed only in cases where the assessee 
files an application for extension of 
time and the Income-tax Officer grants 
such extension. The words “shall ap- 
ply in every such” occurring at the 
end of this sub-section -mean in all 
cases where the assessee who failed to 
submit his return within the time al- 
lowed under sub-ss. (1) and (2) (both 
by the statute itself and on applica- 
tion) furnishes. his return for any pre- 
vious year before the assessment is 
made at any time before the end of 
four assessment years from the end of 
the assessment year to which the re- . 
turn. relates. To interpret the provi- 
sions of this sub-section as having ap- 
plication only under such cases where 
the assessee already applied for exten- 
sion of time and the Income-tax Offi- 
cer has granted the same will amount 
to doing violence to the language used 
by the legislature. (Para 24) 


Sub-sec. (4) of S. 139 of the Act is 
intended to meet a different situation, 
not covered by sub-see. (1) or sub-sec. 
(2) of S. 139 of the Act: That is to 
say, the assessee can file his belated 
return, which is valid, within the pe- 
riod stipulated therein, although he 
makes no application to the Income- 
tax Officer for extension of time of 
he fails to file the return within the 
extended time allowed by the Income- 
tax Officer. To such a belated return, 
interest is leviable on the assessee un- 
der provisions of CL (iii) of proviso 
to sub-s. (1) which is incorporated in 
sub-s. (4). The merit of legislation by 


incorporation is brevity. Clause (iii) of 


the proviso to: sub-s. (1), which is in- 
corporated by reference into sub-sec. 
(4) of the S. 139 of the Act, becomes 
part and parcel of the latter sub-sec- 
tion; and Cl. (iii) so bodily transposed 
is quite independent of sub-s. (1) of 
S. 139 of the Act. What is transposed 


by reference under sub-s. (4) is only 
the CL (iii) of proviso to sub-s. (1) 
and not the entire provisions of the 


Proviso of sub-s.- (1). Proviso to sub- 
s. (1) speaks of (a) making of an ap- 
plication by the assessee to the In- 
come-tax Officer for extension of time 
(b) granting of extension of time up 
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to a certain period without interest 
and (c) with interest at the prescribed 
rate from the first day of September 
or first day of January, as the case 
may be under Cl. (iii), On the prin- 
ciple of law, where only Cl. (iii) and 


no other portion of the proviso to 
sub-s. (1) of S. 139 of the Act, has 
been transposed to sub-s. (4) of Sec- 


tion 139 of the Act, there is no escape 
from the conclusion that the interest 
as provided in Cl. (iii) is imposable 
on the assessee, in the case of belated 
filing of return, even though no ap- 
plication is made by the assessee for 
extension of time to the Income-tax 
Officer, (Paras 32, 33, 34, 36) 


Anno: AIR Manual (8rd Edn.) I. T. 
Act 1961, S. 139, N. 5. 


(B) Income-tax Act (43 of 1961), 
S. 139 (1) Proviso (iii) (a) — Register- 
ed firm of partners — Firm treated as 
unregistered firm for charging inter- 
est — Partner of registered firm is li- 
able to be charged with imterest on 
his share of income of the firm. 


(Per Full Bench): For the purposes 
of assessing tax under the Act, a re- 
gistered firm as well as a partner of 
such registered firm are separate en- 
tities. Both the registered firm as 
well as its partner can be assessed to 
tax independently, the registered firm 
on its income and the partner on his 
share of the income of the registered 
firm, the income in each case being 
computed under the provisions of the 
Act. Under S. 139 both the register- 
ed firm as well as its partners indivi- 
dually are Hable to be charged with 
interest. Under Cl. (a) of sub-cl. (tii) 
of the proviso to sub-s. (1) of S. 139 
a registered firm is liable to be charg- 
ed with interest as if it had been an 
unregistered firm, But merely because 
the registered firm has been treated as 
an umregistered firm for the purposes 
of charging interest, the liability of 
the partner of the registered firm to 
be charged with interest on ‘his share 
of the income does not cease: It is 
only if the registered firm had been 
treated as an unregistered firm for as- 
sessment of tax under the Act that 
the liability of the partner to be as- 
sessed to tax would cease. 

(Paras 17, 19, 37) 

Anno: AIR Manual (8rd Edn.) I. T. 
Act (1961), S. 139, N. 2. . 
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7, 21 

1976 . Tax LR 84:102 ITR 443 (Pat) 
7, 21 

(1976) 105 ITR 230 (Guj) 6, 8, 21, 
, 23, 29 

1975 Tax LR 374:97 ITR 639 (Delhi) 
- 7, 9, 21 

1975 Tax LR 553:99 ITR 32 (Kant) 
6, 21 

1974 Tax LR 326:95 ITR 372 (Orissa) 
6, 21 

1973 Tax LR 768:93 ITR 19 (Gauhati) 
5, 6, 21 

1973 Tax LR 1565: AIR 1973 SC 2524 
14 

1972 Tax LR 547:86 ITR 566 (Mys) 
l i 6, 21 

(1971) 82 ITR 660 (Andh Pra) 7, 21 
AIR 1965 SC 1358 . 13 
(1949) 1 All ER 865, IRC v. Wolfson 
15 

1940 AC 1014: (1940) 8 All ER 549, 
Nokes v. Doncaster Amalgamated 
Collieries Ltd. 27 


(1921) 1 KB 64, Cape Brandy Syndi- 
cate v. Inland Revenue Commrs. 13 
(1885) 10 AC 364:53 .LT 394, Ports- 


mouth Corpn. v. Smith 35 
(1869) 4 HL 100:21 LT 370, Parting- 
ton v. Att. Gen. 15 


K. CŒ. Bezbarua, R. L. Jain, for Pe- 
titioner; G. K. Talukdar, D. K. Taluk- 
dar, for Respondents. 


SADANANDASWAMY, C. J.:— Com- 
mon questions of law are involved in 
these three writ petitions under Arti- 
cle 226 of the Constitution. The facts 
are also similar. In C. R. 419/70, the 
petitioner derived income in the as- 
sessment year 1962-63 from -two firms, 
namely, M/s. Ganeshdas Sreeram and 
M/s. A. V. Morello & Co. The major 
income was from M/s. Ganeshdas Sree- 
ram which is a registered firm, Res- 
pondent 1, the Income-tax Officer A- 
Ward, Shillong, assessed the petitioner 
on the return filed by the petitioner 
under S, 141 of the Income Tax Act, 
1961 and found a total income of 
Rs, 72,102/- and demanded an amount 
of Rs, 36,961.39P. as tax including a 
sum of Rs. 3,881:39 P. as interest un- 
der S. 139. Thereafter respondent 1 
made the’ final assessment under. - Sec- 
tion 143 (3)/154 of the said Act and 


. found the total income of the- peti- 
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tioner to be Rs. 91,174/-, In pursuance 
of the said assessment order, respon- 
dent 1 issued a demand notice dated 
27-3-67 for payment of a sum of 
Rs. 57,735/- as tax for the assessment 
year. Out of this amount Rs. 36,961/- 
was paid. A demand notice for Rupees 
20,774/- was issued. This included an 
amount of Rs, 7,351/~ as interest under 
Sec. 139 of the Income Tax Act, 
1961. Against the imposition of interest 
on the petitioner for filing the return 
beyond the specified time allowed un- 
der S. 139, the petitioner filed a peti- 
tion for waiver of the interest as pro- 
vided under R. 117-A of the Income 
Tax (Second Amendment) Rules, 1964, 
That petition was rejected on 30-5-69, 
The firm M/s. Ganeshdas Sreeram of 
which the petitioner is one of the part- 
ners, filed an appeal against the as 
sessment order and the demand notice 
issued to the firm before the Appel- 


late Assistant Commissioner of Income 


Tax who fixed the income of the peti- 
tioner at Rs. 74,704/- for the assess~ 
ment year 1962-63, Respondent 1 issu 
ed a fresh notice of demand, Accord- 
ing to this assessment the petitioner 
had to pay Rs, 38,766/-- out of which 
Rs. 36,961/- had already been paid, 
The demand notice was therefore issu- 
ed for Rs. 1,805/-, The tax of Rupees 
38,766/- demanded from the petitioner 
included interest, under Sec, 139 of 
Rs. 4,071/-, 


2. It is the first contention of the 
petitioner that he had not filed any 
application for extension of time. for 
filing the return and that therefore no 
cc) can be charged under Section 

4) 


3. The registered firm M/s, Ganesh- 
das Sreeram was treated as an unre- 
gistered firm for purposes of charging 
interest under sub-cl. (a) of CL (ii) 
of the proviso to sub-s. (1) of S, 139 
and the firm was charged interest on 
the amount of tax which would have 
been payable if the firm had been as- 
sessed as an unregistered firm. Under 
the provisions of the Income Tax Act 
the partners of an unregistered firm 
are not liable to pay any tax on the 
income derived from the unregistered 
firm. The said income is included in 
the partner’s total income only for the 
purpose of fixing the rate. It is the 
second contention of the petitioner that 
since the registered firm of which ha 
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is a partner has been treated by res- 
pondent 1 as an ' firm, 
the petitioner is not liable to be charg- 
ed with interest, The demand notices 
dated 18-2-70 and 26-3-67 by which 
interest has been charged and demand- 
ed have been challenged by the peti- 
tioner in this writ petition. The facts 


in the other two writ petitions are ` 


similar. 

4. The relevant part of S. 139 of 
the Income Tax Act, 1961, hereinafter 
referred to as ‘the Act’, reads as fol- 
lows:—~ . 

“139 (I) — Every person if his in- 
come or the total income of any other 
person in respect of which he is as- 
sessable under this Act during the 
previous year exceeded the maximum 
amount which is not chargeable to in- 
come-tax, shall furnish a return of his 
income or the income of such other 
person during the previous year in 
the prescribed form and verified in 
the prescribed manner and setting 
forth such other particulars as may be 
prescribed— 

(a) in the case of every person 
whose total income, or the total in- 
come of any other person in respect 
of which he is assessable under this 
Act, includes any income from busi- 
ness or profession, before the expiry of 
six months from the end of the previ- 
ous year or where there is more than 
one previous year, from the.: end of 
the previous year which expired last 
before the commencement of the as- 
sessment year, or before the 30th day 
of June of the assessment year, which- 
ever is later; 

(b) in the case of every other per- 
son, before the 30th day of June of 
the assessment year: 


Provided that, on an application 


made in the prescribed manner, the 


Income-tax Officer may, in his discre- 
tion, extend the date for furnishing the 
return— l 

(i) in the case of any person whose 
Eotal income includes any income from 
business or profession the previous 
year in respect of which expired on 
or before the 3lst day of December of 
the year immediately preceding the 
assessmenf year, and in the case of 
any person referred to in Cl, (b), up 
to a period not extending beyond the 
30th day of September of the assess- 
ment year without charging any in- 
_ terest; 


` 
\ 
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(ii) in the case of any person whose 
fotal income includes any income from 
business or profession the previous 
year in respect. of which expired after 
the 31st day of December of the year 
immediately preceding the assessment 
year, up to the 31st day of December 
of the assessment year without charg- 
ing any interest; and 

(iii) up to any period falling beyond 
the dates mentioned in Cils. (i) and (ii) 
in which case, interest at six per cent 
per annum shall be payable from the 
Ist day of October or the ist day of 
January, as the case may be, of the 
assessment year to the date of the 
furnishing of the returmn— 

(a) in the case of a registered firm 
or an unregistered firm which has 
been assessed under CL (b) of S. 183, 
on the amount of tax which would 
have been payable if the firm had 
been assessed as an unregistered firm) 
and 

(b) in any other case, on the amount 
of tax payable on the total income, 
reduced by the advance tax, if any, 
paid or by any tax deducted at sourca 
as the case may be ` 

SUB) annen 


(2) In the case of any person who, 
in the Income-tax Officer’s opinion is 
assessable under this Act, whether on 
his own total income or on the total 
income of any other person during the 
previous, year, the Income-tax Officer 
may, before the end of the. relevant 
assessment year, serve a notice upon 
him requiring him to furnish, within 
thirty days from the date of service of 
the notice, a return of his income or 
the income: of such other person dur- 
ing the previous year, in the prescrib- 
ed form and verified in the prescribed 
manner and setting forth such other 
particulars as may be prescribed: 


Provided that on an application 
made in the prescribed manner the 
Income-tax Officer may, in his discre- 
tion, extend the date for the furnish- 


ing of the return, and when the date 
whether 


for furnishing the return, ` 
fixed originally or on extension, falls 
beyond the 30th day of September or, 
as the case may be, the 3ist day `of 
December of the assessment year, the 
provisions of sub-cl.. Qi) of the pro 
viso to sub-s, (1) shall apply. - 


(3) Soin ore sia a eleraet.towre 9.48 Stee, ; 
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(4) Any person who has not furnish- 
ed a return within the time. allowed 
to him under sub-s. (1) or sub-s. - (2) 
may before the assessment is made 

the return for any previous 
year at any time before the end of 
four assessment years from the end of 
the assessment year to which. the re- 
turn relates, and the provisions of 
sub-cl, (iii) of the proviso to sub-sec- 
tion (1) shall apply in every such case, 


(7) 2.000 6 ees E a 
(8) j NE aa 
eevee eeone 


The proviso to ‘sub-s, (1) of S. 139 en- 


ables the Income-tax Officer to ex- 
tend the date for furnishing the re- 
turn if an application is made in the 
prescribed manner. Clauses (i) and (ii) 
of the proviso provide the period up 
to which extension can be granted by 
the Income-tax Officer without charg- 
ing any interest. Clause (iii) provides 
that if the period is extended beyond 
the dates mentioned in Cis, (i) and (ii) 
interest at the rate of 6 per cent 
per annum shall be payable from the 
date specified therein, Hence reading 
sub-s. (1) alone along with its proviso, 


' Interest is chargeable only in “cases 
‘where an application has been made 


by the assessee and the Income-tax 
Officer extends the date for furnishing 
the return beyond the dates specified 
in Cis, (a) and (b) of sub-s, (1). Sub- 
sec. (4) enables the assessee fo file the 
return af any time before the four as- 
sessment years from the end of the 
assessment year to which the return 
relates, in case he has not furnished 
return within timé allowed fo him un- 
der sub-ss. (1) and (2). In such a case, 
the provisions of sub-cl, (ili) of the 
proviso to sub-s. (1) has been made: 
applicable. The question therefore is 
whether interest is chargeable if the 
return is filed under sub-s. (4) even 
though no application for extension of 
time has been filed by the assessees, 
According to the petitioner, interest is 
chargeable in such a case only if an 
application for extension of time hàs 
been filed, Since the petitioner filed 
no such application, his contention is 
that no interest is chargeable. On the 
other hand, the contention of the res- 
pondent is that interest is chargeable 
in such cases even if no application 
for extension of time has been filed 
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5. The Division Bench before which 
these petitions came up for hearing 
observed that the main point raised in 


these cases was covered by the deci- 


sion of this Court- reported in 93 ITR 
19: (1973 Tax LR 768), (Ganesh Das 


Sreeram v, LT.O., Shillong), but that - 


this decision may require to be recon- 
sidered and they were referred toa 
farger Bench, That is how they have 
come up for hearing before us, 


6. In Ganesh Das Sreeram v., LT.O, 
(supra), a Division Bench of this Court 
held that where an assessee furnishes 
the return under S. 139 (4), an appli- 
cation by the assessee and a consequ- 
ent order extending the time for fur 
nishing the return are not conditions 
precedent for authorising the LT.O, to 
charge interest under Cl. (iii) of the 
proviso to S. 139 (1). The decisions in 
95 ITR 372: (1974 Tax LR 326) (Orissa) 
{Biswanath Ghosh v. LT.O. Orissa), 
(1976) 105 ITR 280 (Guj), (Chhotalal 
and Co, v. LT.O,, Guj}, 86 ITR 566: 
(1972 Tax LR 547) (Mys), (Indian Tele- 
phone Industries Co-op, Socy, Ltd.. v 


I.T.O., Mys) and 99 ITR 32: (1975 
Tax LR 553) (Kant), M. Nagappa v. 
Income~tax Officer (Kant) also take 


the same view. This may be called 


the first view, 


7. As against this, it- has been held 
that an application for extension of 
time is a condition precedent to enable 
the Income-tax Officer to charge inter- 
est where the return is filed under 
sub-s. (4) of S. 139 in (1971) 82 ITR 
660 (Andh Pra), (Kishanlal Haricharan 
v. LTO. AP), 102 ITR 443: (1976 Tax 
LR 84) (Pat), (C.L T. v. Bahri Bros, 
(P) Ltd. Pat), 97 ITR 639: (1975 Tax 
LR 374) (Delhi), (Garg and Co, v. 
C.I. T. Delhi) and 107 ITR. 382: (1977 
Tax LR 97) (J and K), (Mulakh Raj 
Bimal Kumar v. LT.O., J and K), This 
may be called the second view. 


8 The leading case in support of 
the first view is the decision in (1976) 
105 ITR 230 (Guj) (Supra). A Division 
Bench of the Gujarat High Court ob- 
served as follows while dealing with 
this question:— 


‘In our opinion the only way of 
construing 8. 139 (4) is to hold that 
those provisions of CI, (iii) of the pro- 
viso to sub-s, (1) of S. 139 which pro- 
vide that interest at nine per cent 
per annum shall ba payable from the 
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Ist day of October or from the Ist 
day of January, -as the case may be, 
of the assessment year to the date of 
the ‘furnishing of the return apply 
whenever the return is not filed with- 
in the time allowed to the assessee un- 
der sub-s. (1) or sub-s. (2) but is filed 
before the assessment is made within 
the period of four years from the 
end of the assessment year under 
consideration, It also follows that in 
the case of a registered firm, ` interest 
will be charged on the amount of tax 
which would have been payable if the 
firm had been assessed as an unregis- 
tered firm, 


It was contended that in order to 
appreciate the correct impact of Clause 
(iii) of the proviso to sub-sec. (1) of 
S. 139, we must take note of the fact 
that the provisions of Cls. (i) and (ti) 
of the proviso to S, 139 (1) have to ba 
looked at in order to find out the sig- 
nificance of the dates, lst day of Octo- 
ber and ist day of January, occurring 
in Cl, (iii). In our opinion, the legis- 
lature has incorporated by reference 
the provisions of Cl. (iii) of the pro- 
viso to sub-s. (1) in S. 139 (4) and once. 
those provisions are read as having 
been so incorporated, so much of these 
provisions of CL (ili) of the proviso 
have to be read in S. 139 (4) as may 
be applicable and as may be consistent 
with the language of the - two provi- 
sions: Under these circumstances, on a 
mere construction of the provisions of 
S. 189 (4) read with the third clause 
of the proviso to sub-s. (1) of S. 139; 
it must be held that an assessee who 
does not furnish his return within the 
time mentioned in sub-s. (1) of S. 139 
or within the time given to him un- 
der the notice under S. 139 (2) may 
file his return before the assessment is 


‘made so long as it is filed within the 


period of four years from the end of 
the assessment year under considera- 
tion. But such belated Bar would 
attract the provisions of Cl. (iil) of the 
proviso to sub-s. (1) and would com- 
pel the Income-tax Officer to levy 
penal interest as mentioned in Cl. (iii) 
of the proviso to sub-s, (1),” 


9. The leading case in support of the 


` second view is the decision in 97 ITR 


639: (1975 Tax LR 374), (Garg & Co, 
v. Commr. of I. T.). A Division Bench 
of the Delhi High Court while consi- 


anunua mnam 
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dering this question observed as fol- 
dows (at p 376 of Tax LR):— 


“Mr. Kirpal then contended that sub- 
8. (4) does nof apply the whole of tha 
proviso to sub-section (1) to the case, 
It is the interest part of the. proviso, 
which alone is relevant in the context 
of the language of sub-s, (4), which 
according to him, would apply, This 
contention again is without merit. Sub- 
clause (iii) torn from its context, in 
itself, would hardly make much sense, 
It would remain an incomplete sen- 
tence, Sub-cl, (iii) has to be read along 
with the opening part of the proviso, 
which says that the Income-tax Offi- 
cer may in his discretion extend the 
date for furnishing the return, ‘up to 
any period beyond the date 
mentioned in Cls. (i) and (jij, in which 
case interest at 9% per annum shall 
be payable’. The part of sub-cl. (iii) 
which requires the assessee to pay in- 
terest comes into operation only in 
case the extension of the date for fur- 
nishng the return beyond the pre- 
scribed dates is given by the Income: 
tax Officer in bis discretion. This 
power is exercisable only when an ap- 
plication is made in the prescribed 
manner. Various parts of the proviso 
including sub-cl. (iii) are so inter-de- 
pendent that no one part can stand by 
itself. We, therefore, hold that inter- 
est could be demanded from the as 
sessee only in case an application in 
the prescribed manner had been mada 
by him and the Income-tax Officer in 
his discretion had extended the data 
for furnishing the return. 


Mr. Kirpal contended that in order 
to make the section work, it is neces- 
sary to read the language of the pro- 
viso in the manner suggested by him. 
He submitted that a literal reading of 
the proviso would render sub-s, (4) 
‘completely unworkable. This conten- 
tion of the learned counsel has no sub- 
stance. We are not privileged to read 
the language of a section in a manner 
different from the one in which the 
language is incorporated im the section, 
We cannot incorporate words in the 
statute which the legislature in its wis- 
dom has not incorporated, nor can w@ 


ignore the words which the legislature 


has incorporated. This is more 80 
when the. statute to be interpreted is a 
fiscal statute. It is now well settled 
that ‘the language of such a statute has 
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to be construed in its strict sense, Tha 
assessee is always entitled to the benes 
fit of doubt, if any, left in the lan 
guage of the statute. 

Sub-section (4) applies the provisions 
of Cl, (iii) of the proviso to the cases 
falling under it, The phrase ‘in which 
case’, occurring in Cl, (iii) makes tha 
subsequent portion of the clause deal- 
ing with interest dependent on the 
earlier portion of the clause, which 
read with the opening part of the pros 
viso makes the making of an applica< 
tion in the prescribed manner and tha 
actual grant of extension by the In“ 
come-tax Officer, conditions precedent 
for the payment of interest. There 
may be a lacuna in the language, 
which we are afraid, we cannot fill 
up, We are fortified in this view by 
the subsequent amendment effected by 
the Finance Act, 1972, by which the 
lacuna has been filled up by substitut- 
ing the old sub-s, (8) by a new sub- 
sec, (8), which reads as follows :— 


(8) (a) Where the return under 
sub-s, (1) or sub-s, (2) or sub-s. (4) 
for an assessment year is furnished 
after the specified date, or is not furs 
nished, then whether or nof the In- 
come-tax Officer has extended thea 
date for furnishing the return under 
sub-s, (1) or sub-sec, (2) the assessea 
shall be Hable to pay simple interest 
at twelve per cent per annum, re- 
ckoned from the day immediately fol- 
lowing the specified date to the date 
of the furnishing of the return or, 
where no return has been furnished, 
the date of completion of the assess- 
ment under S. 144, on the amount of 
the tax payable on the total income 
as determined on regular assessment, 
as reduced by the advance tax, if any, 
paid, and any tax deducted at source’ 

Provided that the Income-tax Officer 
may in such cases and under such 
circumstances as may be prescribed, 
reduce or waive -the interest payable 
by any assessee under this sub-secs 
+ | 

The very fact that sub-s. (8) has 
been amended shows that the legisla: 
ture became conscious of the lacuna 
that had been left in the language of 
this section before its amendment and 
which has now been removed by inm- 
troducing tbe amendment. The assess 
gee, therefore, was entitled tothe bene- 
ft- of the said.. lacuna, and could noš 
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be called upon to pay interest, unless 
he had applied for extension of time 
and the extension sought for had 
been grant 


10. The first view appears fo be 
based on the assumption that it: was 
the intention of the Iegislature to 
charge interest in cases falling under 
sub-s, (4) of S. 139, whether an appli- 
cation for extension of time is filed 
by the assessee or nof, But in order 
to proceed on that assumption, the in- 
tention of the legislature must be clear. 
A plain reading of sub-s, (4) would 
make applicable the entire provisions 
of CL (iii) of the proviso to sub-s. (1) 
of S. 139, Unless some words in CL (iii) 
of the proviso are treated as redun- 
dant it is not possible to adopt the 
first view referred to above. If no 
part of Cl, (iii) of the proviso is 
treated as redundant, then the provi- 
sions of sub-cl, (iiij) must be read 
along with the opening words of the 
proviso, namely— 


‘“Provided that, on an application 
made in the prescribed manner, the 
Income-tax Officer may, in his discre- 
tion, extend the date for furnishing 
the return.” 


Hence if no part of sub-cl, (iii) is 
treated as redundant, then interest will 
be chargeable only if an application 
has been filed for extension of tima 
and the Income-tax Officer does ex- 
tend the date for furnishing the re- 
turn, 


11. The Act as a whole must be 
construed in case there is ambiguity, 
Under S, 271 of the Act penalty can 
be levied on the assessea only if he 
has failed to furnish the return with- 
in the time specified under sub-s, (1) 
of S, 139 or by notice given under 
sub-s, (2) of S, 139 or within the time 
allowed and in the manner required 
by sub-s, (1) of S. 189 or by such no- 
tice, as the case may be, Hence if the 
return is filed within the time extend- 
ed by the Income-tax Officer on an 
application made under the proviso to 
sub-s. (1) of 8, 339, no penalty can be 
levied on the assessee for the delay in 
filing his return under S, 272 of the 
Act, Sub-s, (4) of 5., 138. applies to 
cases where the return is not filed 
within the time allowed under sub- 
s. (1) or sub-s, (2) of S. 139. If an 


application is filed by the assessee for 
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extension of time either under the. 
proviso to sub-s, (1) or under the pro- 
viso to sub-s, (2) and if the return is 
filed within the extended: time, then 
such return must be deemed to be a 
return within the time allowed under 
sub-s, (1) or sub-s, (2), Hence to such 
cases sub-s, (4) of S. 139 does not ap- 
ply. Thus an assessee who files appli- 
cation for extension of time under the 
proviso to sub-s, (1) of S. 139 escapes 
the liability to pay penalty under Sec- 
tion 271. But an assessee who files his 
return beyond the prescribed time un- 
der sub-s, (1) of S, 139, but within the 
time specified under sub-s, (4) and has 
not filed any application for extension 
of time does not escape the liability to 
be proceeded with for levy of penalty 
under S, 271 of the Act. Hence the 
intention of the legislature may be to 
levy penalty only on the assessees who 
file their returns late, but within the 
period specified in sub-s, (4). Hence it 
cannot be assumed that it was the in- 
tention of the legislature to charge 
such assessees with interest also. It 
may be the intention of the legislature 
to charge interest on assessees who 
get the benefit of exemption of the 
levy of penalty and to exempt asses- 
sees who are liable fo penalty from 
the liability to pay interest, 


12. Thus it cannot be said definitely 
that the intention of the legislature 
was to charge interest also on asses- 
sees who are liable to be proceeded 
with under S. 271, that is, assessees 
who had neither filed any application 
for extension of time for: filing the 
return nor had been granted such ex- 
tension of time, Hence the construc- 
tion cannot be put on sub-s, (4) of 
Sec, 139 incorporating the provisions of 
sub-cl, (iii) of the proviso by omitting 
some of the words in that sub-clause, 
Such: an artificial construction cannot 
be put unless the intention of the 
legislature is clear, 


13. In AIR 1965 SC 1358 (I, T. 
Commr, v, Ajax Products) the rule of 
construction of a taxing statute was 
considered and it has been observed 
as follows (at p 1361):— 


‘The rule of construction of a tax- 
ing Ea has been pithily stated by 
Rowlatt, J, in Cape Brandy Syndicate 
v. Inland Revenue Commrs,, (1921) i 


KB 64 at p 71, thus: 
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‘In a Taxing Act one has to look 
merely at what is clearly said, There 
is no room for any intendment, There 
is no equity about a tax, There is no 
presumption as to a tax. Nothing is to 
be read in, nothing is to be implied. 
One can only look fairly at the lan- 
guage used.’ 

To put it in other words, the sub= 
fect is not to be taxed unless the 
charging provision clearly imposes the 
obligation. Equally important the rule 
of construction is that if the words of 
a statute are precise and unambiguous, 
they must be accepted as declaring 
the express intentions of the legisla- 
ture,” r 


14. In AIR 1973 SC 2524: (1973 Tax 


LR 1565) (L T. Commr, W. B, v 
Naga Hills Tea Co.) it has been ob- 
served as follows (at Pe 1567 of Tax 
LR) :— 

“If a provision of a Taxing Statute 
can be reasonably interpreted in two 
ways, that interpretation which is 
favourable to the assessee, has got to 
be accepted. This is well accepted 
view of law.” 

15. In Craies on Statute Law, 7th 
edition at page 113 the rules on inter- 
pretation of a Taxing Statute have 
been stated as follows quoting- Lord 
Cairns in (1869) 4 HL 100 (Partington 
v. Att.-Gen.}— | 


“In Partington v. Att-Gen, Lord 
Cairns said: T am not at all sure that, 
in a case of this kind — a fiscal case 
— form is not amply sufficient; be- 
cause, as I wnderstand the principle of 
all fiscal legislation, it is this: if the 
person sought to be taxed comes with- 
in the letter of the law he must be 
taxed, however great the hardship may 
appear to the judicial mind to be. On 
the other hand, if the Crown seeking 
to recover the tax, cannot bring the 
subject within the letter of the law, 
the subject is free, however apparent- 
ly within the spirit of the law the 
case might otherwise appear to be. In 
other words, if there be admissible, in 
‘any statute, what is called an equit- 
able construction, certainly such a con- 
struction is not admissible in a taxing 
statute, where you simply adhere to 
the words of the statute’ ”, 


Again at p. 114 the following observa- 
tions in LR.C. v. Wolfson (1949) 1 All 
ER 885, 868, have been quoted:— 
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“It is not the function of a court of 
law to give to words a strained and 
unnatural meaning, said Lord Simonds, 
because only thus will a taxing section 
apply to a transaction which, had the 
legislature thought of it, would have 
been covered by appropriate words. In 
LR.C, v. Saunders, Lord Reid: said: 
it is sometimes said ` that we should 
apply the spirit and not the letter of 
the law so as to bring in cases which, 
though not within the letter of the 
law, are within the mischief at which 


the law is aimed, But it has long been 


recognised that our courts cannot so 
apply taxing Acts,” 


16. Hence the best that can be said 
in favour of the respondent is that 
both the first view as well as the 
second view are possible on the inter- 
pretation of sub-s, (4) of 8. 139. Even 
on that assumption, the rule of con- 
struction referred to above has to be 
applied, namely, the interpretation 
which is in favour of the assessee has 
to be adopted. We must therefore 
adopt the second view |. referred to 
above, namely, that interest is charge- 
able only in cases where the assessea 
has applied for extension of time for 
filing the return, y 


17. The next question to be consis 
dered is whether the petitioner is nof | 
liable to be charged with interest . on 
his share of the income of the regis- 
tered firm. For the purposes of as- 


‘sessing tax under the Act, a registered 


firm as well as a partner of such re- 
gistered are separate entities, 
Both the registered firm as well as its 
partner: can be assessed to tax inde- 
pendently, the registered firm on its 
income and the partner on his share | 
of the income of the registered firm, | 
the income in each case being comput- 
ed under the provisions of the Act, 
Under 8, 139 both the registered firm 
as well as its partners individually 
are liable to be charged with interest. 
Under CL (a) of sub-clause (iii) of 


_the proviso to sub-s. (1) of S, 139 a 


registered firm is liable to be charged] 
with interest as if it had been an un-| | 
registered firm, But merely because 
the registered firm has been treated: as 
an unregistered firm for the purposes 
of. charging. interest, the ability of 
the partner of the registered firm to 
be charged with interest on his share 
of the income does not ceasa, It is 


\ 
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only if the registered firm had been 
treated as an unregistered firm for as- 
sessment of tax under the 
the liability of the partner to be as- 
sessed to tax would cease, But in this 
case it is only for the purpose of 
charging interest under S. 139 that the 
registered firm is treated as an un- 
registered firm. For the purposes of 
assessment of tax under the Act tha 
registered firm continues to be treat- 
əd as a registered firm and its part- 
ners continue to be similarly treated. 
Hence the mere fact that for the pur- 
pose of charging interest, the register- 
od firm is treated as if it is an un- 
registered firm does not take away 
the liability of the partner of the re- 
tistered firm to be charged with in- 
terest on his share of the income un- 
der CL (a) of sub-cl. (iii) of the pro- 
viso to sub-s, (1) of S. 139, Hence this 
contention of the petitioner is to be 
rejected, 


18. Hence, since the petitioners suc- 
reed on the first point, these petitions 
are to be allowed and the impugned 
notices in each of these petitions are 
to be quashed, The petitioners would 
be entitled to costs from the respon- 
dents in each of these petitions, Advo- 
cate’s fee is assessed at Rs, 100/-, 


SARMA, J..— 19. I have had the 
privilege of going through the judg- 
ment just read by My Lord the Chief 
Justice (Acting) and with great respect 
[ regret my inability to agree with My 
„ord in regard to the first point which 
fell for our determination. So far as 
‘he second point is concerned, I res- 
sectfully agree. I now propose to give 
she reasons for my inability to agree 
with My Lord in regard to the first 
Joint, 


20. The relevant facts have been 
et out in the judgment of My Lord 
ind need no repetition. The two points 
vhich fell for our determination in the 
hree writ petitions are:— 

(i) Whether the Income-fax Officer 
‘an. charge interest undér sub-s, (4) of 
3. 189 of the Income-tax Act (here- 
nafter referred to as the Act) in the 
ibsence of any application by the as- 
essee to the Income-tax Officer for ex- 
ension of time to file his return; and 

(ii) Whether the partner of a regis- 
ered firm is liable to be charged with 
nterest for his share of income from 
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such firm if it was treated as an wn- 
registered firm and assessed with in- 
terest accordingly under sub-cl. (a) of 
CL (ili) of the proviso to sub-s, (1) of 
S. 139 of the Act, 


21. There is conflict of judicial 
opinion of different High Courts on 
the first point. Some of the High 
Courts, including ours, have taken the 
view that no application by the asses- 
see for extension of time to file his re- 
turn is necessary to enable the In- 
come-tax Officer to charge interest un- 
der S. 139 (4) of the Act. Reference 
may be made in this regard to the de- 
cisions in Ganeshdas Sreeram v. In- 
come-tax Officer, Shillong, 93 ITR 19: 
(1973 Tax LR 768) (Gauhati); Biswa- 
nath Ghose v. ‘L-T. Officer, 95 ITR 
372: (1974 Tax LR 326) (Orissa); 
Chhotelal & Co, v. Income-tax Off- 
cer, (1976) 105 ITR 230 (Guj); Indian 
Telephone Industries Co-operative Socy. 
Lid. v. Income Tax Officer, 86 ITR 
566: (1972 Tax LR 547) (Mysore) and 
M. Nagappa v. Income-tax Officer, 99 
ITR 32: (1975 Tax LR 553) (Kant). 
The view taken in these decisions has 
been referred to as the first view in 
the judgment of My Lord. A contrary 
view has been taken in Kishan Lal 
Haricharan v, Income-tax Officer, 
(1971) 82 ITR 660 (Andh Pra); C.I T. 
v. Babri Bros. (P) Limited, 102 ITR 
443: (1976 Tax LR 84) (Patna); Garg 
and Co. v. C.I.T., 97 ITR 639: (1975 
Tax LR 374) (Delhi) and Mulakh Raj 
Bimal Kumar v, I.T, O., 107 ITR 382: 
(1977 Tax LR 97) (J and K), The view 
taken by these High Courts has been 
referred to as the second view by my 
Lord in his Judgment, For the sake 
of convenience I also propose to refer 
to these two views as the first view 
and the second view, respectively. 


22. The relevant provisions of Sec- 
tion 139 of the Act have been quoted 
in extenso in the judgment of My 
Lord and I do not propose fo repeat. 
From the provisions of Cls. (a) and 
(b) of sub-s. (1) it is seen that every 
person having income assessable under 
the Act has got to file his return be- 
fore the expiry of six months from 
the end of the previous year or before 
the 30th day of June of the assess- 
ment year, as the case may be, Under 
these two clauses the statute itself, 
without any application from the as- 
sessea gives time for filing the return, 
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as above, Then there is the proviso 
under the said sub-section enabling 
the Income-tax Officer to grant fur- 
ther extension of time, in his discre- 
tion, on an application made in the 
prescribed form in that behalf, There 
are three clauses under this proviso, 
Clause (i) and CL (di) enable the In- 
come-tax Officer to extend time up-to 
certain dates, as mentioned therein 
without charging interest and Cl, (iii) 
enables the Income-tax Officer to ex- 
tend time up to any period falling be- 
yond the dates mentioned in Cils. (i) 
and (ii) but subject to payment of in- 
terest 
time) from the first day of October or 
first day of January, as the case may 
be, of the assessment year up to the 
date of of the return, 
Cl, (iii) of the proviso with the- open- 
ing words reads as below:— 

“Provided that, on an application 
made in the prescribed manner, ths 
Income-tax Officer may, in his discre- 
tion, extend the date for furnishing 
the return :— 

(i) xxx xxx 

Gi) xxx XXX 

Gii) Up to any period falling beyond 
the dates mentioned in Cis, (i) and (ii) 
in which case, interest at 6 per cent 
per annum shall be payable from the 
first day of October or first day of 
January, as the case may be, of the 
assessment year to date of furnishing 
of the return” 


Sub-section (4) of S, 139 is in the fol- 
lowing terms :— 

"(4), Any person who has not fur- 
nished a return within the time al- 
lowed to him under sub-s. (1) or sub- 
s. (2) 'may before the assessment is 
made furnish the return for any pre- 
vious year at any time before the 
end of four assessment years from 
the end of the assessment year to 
which the return relates and the pro- 
visions of sub-cl. (iii) of the proviso 
to sub-s, (1) shall apply in every such 
case,” 


Now, the High Courts which have 
taken the second view’ are of the opin- 
ion that in terms of sub-s. (4) of Sec 
tion 139 of the Act, if interest is to- be 
charged on the basis of CL (iii) of the 
proviso to sub-s, (1), the entire pro- 


viso along with the opening words,- 
“provided that,.on an applica- 
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tion made in the prescribed manner 
the Income-tax Officer may, in his 
discretion extend the date for furnish- 
ing the return” must be read as form- 
ing part of sub-s, (4) of the Act In 
other words, according to this view, 
the proviso to sub-s, (1) of S, 139 can- 
not be dissected into three separata 
parts, various parts of the proviso, in- 
cluding sub-cl, (iti), are so inter-de- 
pendent that no one part can stand 
by itself, In this view of the vi- 
sions of sub-s, (4) of S, 139 of the 
Act it has been held that interest 
could be demanded from an assesses 
only in case an application in the pre- 
scribed manner was made by him as 
contemplated in the proviso and the 
Income-tax Officer in his discretion 
extended tha date for furnishing such 
return, 


23. With great respect I am unable 
fo agree with the above view. If the 
entire proviso with the opening words 
are to be read along with sub-s. (4) 
of S, 139 it will make no sense As 
has been pointed out by Devan, C. J, 
speaking for the Gujarat High Couri 
in Chhotelal & Co. v, Income-tax Of- 
ficer, (1976) 105 ITR 230, sub-s, (4) of 
S, 139 contemplates a situation which 
is altogether different from the situa- 
tion contemplated by .the proviso, 
Cl. (ii) to sub-s, (1) of 8. 139, CL (iii) 
of the proviso to sub-s, (1) enables the 
Income-tax Officer to grant extension 
of time up to any period beyond tha 
dates mentioned in Cils. (i) and (ï), 
subject to payment of interest at 6 per 
cent from the first day of October or 
the first day of January, as the case 
may be, of the assessment year to 
the date of furnishing of the return. 
Under this clause the Income-tax Of- 
ficer cannot go to charge interest if 
an assessee having obtained extension 
of time from the Income-tax Officer 
up to some date beyond the dates men- 
tioned in Cls. (i) and (ii) failed to file 
his return within the time.so extended 
but filed his return sometime beyond 
the extended period. In such &a case 
interest can be only under 
sub-s. (4) read with CL (iii) to sub- 
s. (1) if the necessary conditions men- 
tioned therein are fulfilled. It is thus 
evident that incorporation of the en- 
tire proviso to sub-s. (1) in sub-s. (4) 
or literal application of the entire pro- 
viso to cases coming. under sub-s. (4) 
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is not possible and if made it will 
make no sense. 


24. Sub-section (4) of S. 139 is at- 
tracted, as we have already seen, when 
a person submits his return beyond 
the time allowed to him under sub- 
s. (1) or sub-s, (2) It has already 
been noticed that time is allowed to a 
person in two ways for furnishing his 
return, namely, (i) by the statute itself 
and (ii) by the Income-tax Officer on 
an application made by him, The lan- 
guage of sub-s, (4) does not spell out 
that this is to be applied only in cases 
where the assessee files an application 
for extension of time and the Income- 
tax Officer grants such extension. The 
words “shall apply in every such case” 
occurring at the end of this sub-sec- 
tion mean in all cases where the as- 
sessee who failed to submit his return 
within the time allowed under sub- 
ss. (1) and (2) (both by the statute it- 
self and on application) furnishes his 
return for any previous year before 
the assessment is made at any time be- 
fore the end of four assessment years 
from the end of the assessment year 
to which the return relates. To inter- 
pret the provisions of this sub-section 
as having application only under such 
cases where the assessee already appli- 
ed for extension of time and the In- 
come-tax Officer has granted the same 
will amount to doing violence to the 
language used by the legislature. _ 

25. It was also contended by the 
learned counsel for the petitioner that 
a person who files his return late be- 
yond the time allowed under sub-ss. (1) 
and (2) is liable to pay penalty under 
8. 271 of the Act and, therefore, it is 
difficult to believe that the legislature 
intended to put such a person in 
double jeopardy by making him liable 
to pay interest as well. According to 
him, it was not the intention of the 
legislature in enacting sub-s, (4) toa 
charge interest on such person, It was 
further contended that if two views 
are possible, one favourable and the 
other unfavourable to the assessee, the 
view which is favourable to the asses- 
gee is to be accepted. 

26. The above argument is not aft 


all convincing. As already noticed, one 
of the contentions of the learned Coun- 
se] for the petitioner is that sub-s. (4) 
is applicable only in a case where the 

lies for extension of time — 
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and the Income-tax Officer has grant- 
ed him such extension, The other con- 
tention, which conflicts with the first 
contention is that it is not the inten- 
tion of the legislature to charge inter- 
est for such belated submission of re- 
turn as the persons concerned in such 
a case are Hable to pay penalty under 
S. 271 of the Act. If extension of time 
for submission of return is prayed for 
and granted by the Income-tax Offi- 
cer and the return is filed within 
such time, the question of liability to 
Pay penalty would not arise as, in 
that case, there would be no default, 
In such a case sub-s, (4) is not attract- 
ed at all. This sub-section is attract- 
ed if the return is not filed within the 
time allowed to an  assessee under 
sub-s. (1) or sub-s. (2), but is filed 
before the assessment is made and be- 
fore the end of the four assessment 
years from the end of the assessment 
year to which the return relates, Sec: 
ton 271 of the Act will have applica- 
tion in such a case as there is clear 
default in filing the return in time. 
Thus, if the first contention of the 
learned Counsel for the petitioner, 
namely, that sub-s. (4) is applicable 
only when an assessee filed an appli- 
cation for extension of time and the 
same is granted by the Income-tax 
Officer is accepted, the assessee will 
be liable to be charged with interest 
as well as penalty. If, on the other 
hand, it is held, accepting the second 


‘ argument of the learned Counsel for 


the petitioner that it is not the inten- 
tion of the legislature to charge inter- 
est on such assessee for his belated 
return as he is liable to ee penalty 
under 8. 271 of the Act, sub-s, (4) of 
S, 139 of the Act will become’ otiose. 


27. On a plain reading of the pro- 
visions of sub-s. (4) of S. 189, it is 
clear that the manifest purpose of the 
legislation is to charge interest in 
cases of belated returns coming within 
the purview of that sub-section, ‘The 
first business of the courts is to maka 
sense of the ambiguous language, and 
not to treat it as um-meaning, it be- 
ing a cardinal rule of construction 
that a statute is not to be treated as 
void, however oracular”, (from Craies 
on Statute Law th Edition page 
95). As Viscount Simon L C€. ob- 
served in Nokes v. Doncaster Amal- 
gamated Collieries Ltd, (1940 AC 1014 
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at p, 1022), “if the choice is between 
two interpretations the narrower of 
which would fail to achieve the mani- 
fest purpose of the legislation, . wa 
would avoid construction which would 
reduce the legislation to futility and 
should rather accept the broader con- 
struction based on the view that ths 
Parliament would legislate only for 
the purpose of bringing about an ef- 
As observed by Max- 
well in his book- “Interpretation of 
Statutes,” 12th Edition at page 228, 
“where the main object and the inten- 
tion of a statute are clear, it must 
by the 
draftsman’s, unskilfulness or ignorance 
of the law, except in a case of neces- 
sity or the absolute intractability of 
the language used.” 

28. It was also contended on behalf 
of the petitioner that if the first view 
is taken, the opening words ofthe pro- 


viso as well as of CL (iii) itself will | 


have to be treated as redundant and 
that a court while interpreting statute 
is not entitled to do so, This conten- 
tion is not well founded, “The Court 
of law will reject words as -surplusage 
if it appears that by ‘attempting ‘to 
give a meaning to every word we 
should, as Coleridge, J. said in R. v 
East Ardsley (Inhabitants),, have to 
make the Act of Parliament insensi- 
ble’, or if it is clear that otherwiss 
the manifest intention of the legisla- 
ture will be defeated.” = 


29. Having regard to. the IlIanguage 
of sub-s. (4) of S. 139 of the Act and 
the scheme of this section, I am in 
respectful’ agreement with the view ex- 
pressed by Devan, ©. J., In Chhotelal 
and Co. v. Income-tax Officer (1976) 
105 ITR 230 (Guj) (supra) that- “the 
legislature has incorporated by refer- 
ence to the provisions of Cl. (iii} of 
the proviso to sub-s. (1) of S. 139 (4) 
and once these provisions are read as 
having been so incorporated, so much 
of these provisions of CL (iii) of the 
proviso have to be read in S. 139 (4) 
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two provisions, In this view ) 
provisions of S. 189 (4) read with 
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(S. 139, it has got to be held that an 
jassessee who does not furnish his re- 
tum within the time mentioned in 
'sub-s. (1) of 8. 139 or within the 
under the notice un- 
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der sub-s. (2) of S. 139 may file his 
return before the assessment is made 
so long as it is filed within the period 
of four years from the end of the as- 
sessment year under consideration, sub- 
ject, however, to the condition that 
such belated filing would attract the 
provisions of CL (iii) of the proviso to 
sub-s, (1) and would make the asses- 
see liable to pay interest as mentioned 
in the said clause. Filing of an appli- 
cation for extension of time by the as- 
gessee and grant of such extension by 
the Income-tax Officer are not the 
conditions precedent for application of 
sub-s, (4) of S, 139 of the Act. There 
is no scope for taking any other view, 
of the matter in my opinion. Hence 
the first point, mentioned earlier, must 
be decided against the petitioner who 
has challenged the charging of interest 
under S. 139 (4) of the Act, relying on 
the second view and I decide. accord 
ingly. | 

30. In the result, the petitions in 
all the three Civil Rules fail. and are 
accordingly dismissed. In the circum- 
stances of the case, I, however, leave 
the parties to bear their own . cost, 


CN. IBOTOMBI' SINGH J.: 31,1 
have had the advantage of reading the 
Judgment of my Lord, the Hon'ble 
Chief Justice (Acting) and that of my 
Lord Sarma J. I agree fully with the 
reasoning of my Lord Sarma J, but I 
would like to add a few words which, 
in my view, lend support to the con- 
struction that my Lord Sarma J. has 
put on sub-s, (4) of S, 139 ‘of the In- 
come Tax Act, 1961, in regard to the 
interest imposable on the assessee in 
the case of belated filing of return, al- 
though no application -is made to the 
Income-tax Officer for extension of 
time. 

32. Sub-sec. (4) of 8. 139 of the 
Act is intended to meet a different 
situation, not covered by sub-s, (1) or 
sub-s, (2) of S. 139 of the Act. That 
is to say, the assessee can file his be- 
lated return, which is valid, . within 
the period stipulated therein, although 
he makes no application to the Income- 
tax Officer for extension of time or 
he fails fo file the return within the 
extended time allowed by: the Income- 
tax Officer. To such a belated return, 
interest is leviable on the assessee wm- 
der provisions of CL (iii) of proviso 
to sub-s. (1) which is incorporated in 
Bub-s, (4), 
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33. The merit of legislation by m- 
corporation is brevity. CL. (iti) of the 
proviso to sub-s, (1), which is incorpo- 
rated by reference into sub-s, (4) of 
S. 189 of the Act, becomes part and 
parcel of the latter sub-section; and 
CL. (iii) so bodily transposed is quite 
independent of sub-s. (1) of S. 189 of 
the Act. What is transposed by refer- 
ence under sub-s, (4) is. only the 
Cl. (iii) of proviso to sub+s. (1) and 
not the entire provisions of . the pro- 
viso of sub-s, (1). Proviso to sub-s. (1) 
speaks of (a) making of an application 
by the assessee to the Income-tax Of- 
ficer for extension of time, (b) grant- 
ing of extension of time up to a cer- 
tain period without interest and (c) 
with interest at the prescribed rata 


from the first day of September or | 


first day of January, as the case may 
be, under Cl, (iii), 

34. As only CL (iii) has been trans- 
posed to sub-s, (4), as stated above, 
the other parts of the proviso to sub- 
s. (1), which are not so brought in by 
incorporation, cannot be read as to 
limit the clear meaning of Cl. (iii) or 
to control Cl (ili), namely, levying of 
interest in the case of belated return 
filed by the assessee under sub-s, (4) 
of S. 139 of the Act, 


35. In the case of Portsmouth Cor- 
poration v, Smith. (1885) 10 AC 364, 
the House of Lords at p, 371, observ- 


_ _ “Where a single section of an Act of 

Parliament is introduced into another 
Act, I think it must be read in the 
sense which it bore in the original 
Act from which it is taken, and that 
consequently it is perfectly legitimate 
to refer to all the rest of that Act in. 
order to ascertain what the section 
meant, though other sections are not 
incorporated in the new Act, I do not 
mean that if there was in the original 
Act a section not incorporated, which 
came by way of a proviso or excep- 
tion on that which is incorporated, 
that should be referred to; but all 
others, including interpretation clause, 
if there be one, may be referred to.” 

36. On the principle of law above, 
where only Cl. (iii) and’ no other por- 
tions of the proviso to sub-s, (1) of 
S. 139 of the Act, has been transposed 
to sub-s. (4) of S. 139 of the Act. 
there is no escape from the conclusion 
that the interest as provided in CL. 
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(iii) is imposable on ‘the assessee, in 
the case of belated filing of return. 
even though no application is made by 
the assessee for extension of time to 
the Income-tax Officer, 

$7. I however, agree with the rea- 
soning of my Lord, tha Chief Justice 
(acting), on the other question. 

88.' In the result, I would dismiss 
the three writ petitions and I make no. 
order as to costs. 

ORDER 

39. Judgments delivered separately. 

40. In view of the opinion of the 
majority, these writ petitions are dis- 
missed, Parties shall bear their own 
costs in the three writ petitions. 
Petitions dismissed, 
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BAHARUL ISLAM, J, 

The Union of India, Petitioner v. M/s, 
Dev and Company, Shillong, Opposite 
Party, 

Civil Revn, Nos. 10 (H) and 11 (H) 
of 1977, D/- 3-3-1978, 

(A) Arbitration Act (10 of 1940), S, 8 
=- Applicability — Provisions of S., 8 are 
applicable only if arbitration agreement 
provides for appomtment of arbitrator 
by consent of parties. 


S.°8 (1) makes provision for appoint- 
ment of an arbitrator or arbitrators by 
consent of parties where such a stipu~ 
lation has been made in the arbitration 
agreement itself, or when the parties or 
arbitrators do not appoint an umpire as 
required or when the arbitrator or um- 
pire refused or neglects to act or can- 
not act for some reason. In such a situa- 
tion only the jurisdiction of the Court 
can be invoked under ‘sub-sec, (2), If it 
is not so stipulated in the arbitration 
agreement, then sub-sec, (1) of S. 8 is 
not attracted, The question of appoint- 
ment of arbitrator within 15 days after 
the service of notice by a party, there- 
fore, does not arise in such a case. Sub- 
sec. (2) is consequential to the operation 
of sub-sec, (1). The power of the Court 
under sub-sec, (27 cannot be invoked if 
sub-sec, (1) itself is not applicable. 

(Para 8) 

.Anno: AIR Manual Arbitration Act, 
S, 8 N.1. 

(B) Arbitration Act (10 of 1940), Ss. 4, 
8 (2), 20 — Mode of appointment of Ar- 
bitrator — Arbitration agreement nam- 
ing Chief Engineer as appointing autho- 
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rity — Court has no jurisdiction under 
S. 8 (2) — Order regarding appointment 
of arbitrator — Not justified under S., 28. 

S. 4 provides for appointment of Arbi-+ 
trator or arbitrators by a third party 
designated either by name or ex officia 
as the holder of a certain office, Hence, 
where a clause in the arbitration agree- 
ment gave jurisdiction to the Additional 
Chief Engineer or the Administrative 
Head of the C.P.W.D, to appoint the 
arbitrator, the Court can have absolute- 
ly no jurisdiction under S., 8 (2) to 
entertain the application of the con~ 
tractor, opposite party, and to appoint 
the arbitrator. In such a case, appoint- 
ment made under S. 8 (2} cannot be 
saved by S. 20. (Para 8) 

Anno: AIR Manual (8rd Edn), Arbi- 
tration Act (1940), S. 8 N % S. 20 N. 1, 

M. A, Laskar, Central Govt, Standing 
Counsel, for Petitioner; K. Paul Chou- 
dhury and B. P. Dutta, for Opposite 
Parties. 


ORDER:— These two Rules were ob- 
tained against two orders passed by the 
Assistant to the Deputy Commissioner, 
Shillong, appointing an Arbitrator and 
affirmed by the Additional Deputy Com-~= 
missioner, Khasi Hills, Shillong in ap- 
peal, The facts in both of the cases are 
common and the points of law involved 
are the same; as such this common judg- 
ment will dispose of both the cases. 

2. The undisputed material facts may 
be briefly stated as follows:— 

The Union of India (the petitioner 
herein) entered into an agreement being 
agreement No, 5/ACC/EE/SH of 1964-63 
with M/s, Dev and Company, Shillong 
(Opposite party herein), on July 2, 1964, 
for construction of additional accommo- 
dation of the Accountant General, Shil- 
long. Clause 25 of the Agreement, which 
is material, is in the following terms: 

“CL 25: Except where otherwise pro- 
vided in the contract all questions and 
disputes relating to the meaning of the 
specifications, designs, drawings and in- 
structions hereinbefore mentioned and 
as to the quality of workmanship or 
materials used on the work or as to 
‘any other question, claim, right matter 
or thing whatsoever, in any way arising 
out of or relating to the contract, de- 
signs, drawings, specifications, estimates, 
instruction, orders of these conditions 
or otherwise concerning the works, or 
the execution or failure to execute the 
same whether arising during the pro- 
gress of the work or after the comple- 
tion or abandonment thereof shall be 
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referred to the sole arbitration of the 
person appointed by the additional 
Chief Engineer, Central Public Works 
Department in charge of the work al 
the time of dispute or if there be no 
Additional Chief Engineer, the admin= 
istrative head of the said Central Public 
Work Department at the time of such 
appointment, It will be no objection to 
any such appointment that the arbitrator 
80 appointed is a Government servant, 
that he had to deal with the matter to 
which the contract relates and that in 
the course of his duties as Govt. servant . 
he had expressed views on all or any 
of the matters in dispute or difference, 
The arbitrator to whom the matter is 
Originally referred being transferred or 
vacating his office or being unable to 
act for any reason, such Additional Chief 
Engineer - or Administrative head ag 
aforesaid at the time of such transfer, 
vacation of office or inability to act, 
shall appoint another terms of the cons 
tract, Such person shall be entitled to 
proceed with the reference. from the 
stage at which it was left by his prede- 
cessor, It is also a term of this contract 
that no person other than a person ap- 
pointed by such Additional Chief Engi- 
neer or Administrative head of the 
C.P.W.D. as aforesaid and, if for any 
reason, that is not possible the matter ig 
not to be referred to arbitration at all, 
The arbitrator(s) may from time to time 
with the consent of the parties enlargs 
the Pe of making and publishing the 
aw 


Subject as aforesaid the provisions of 
the Arbitration Act, 1940, or any statu- 
tory modification or re-enactment there- 
of and the rules made thereunder and 
for the time being in force shall apply 
to the arbitration proceeding under this 
clause.” 


3. Subsequently some disputes arose 
between the parties whereupon the Chief 
Engineer, C.P.W.D., as the administra- 
tive head, appointed one Shri B, S. Se- 
khon as arbitrator. The opposite party, 
then, on 2-1-73, made an application in 
the Court of the Assistant to the Deputy 
Commissioner, Shillong, praying for set- 
ting aside the order of. appointment of 
Shri Sekhon on the ground that he was 
not an engineer and for appointing an 
engineer as Arbitrator. On 1-5-74 the 
Assistant to the Deputy Commissioner 
held the appointment of Shri Sekhon 
illegal and directed the petitioner to ap- 
point an engineer Arbitrator within 15 
days of the order with the consent of 
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the opposite party, From the aforesaid 
order tha petitioner filed an appeal in 
the Court of the Additional Deputy 
Commissioner, Shillong, who heard the 
appeal on 14-8-74 and fixed 22-8-74 for 
delivery of judgment, but which was 
actually delivered on 19-7-78,. Accord- 
ing to the petitioner, he was making 
frantic enquiries about the judgment of 
the Additional Deputy Commissioner in 
the appeal but received no reply from 
the office of the Additional Deputy Com- 
missioner, He knew about the judgment 
only on receipt of a letter dated 17-12- 
76 from the Seristadar of the appellate 
Court. The contention of the petitioner 
is that under Cl. 25 of the Arbitration 
agreement the Chief Engineer, as the 
administrative head, had the power to 
appoint the Arbitrator, but in due de- 
ference, however, to the order of the 
Court the petitioner appointed one Shri 
M. K. Koundinya, who was an Engineer, 
as Arbitrator. The opposite party, how- 
ever, was not satisfied with this appoint- 
ment either. The Court on petition, by 
his impugned order dated 10-2-77 dis- 
approved the appointment of Mr, Koun- 
dinya as Arbitrator and appointed ‘a 
local engineer’, Shri D, P, Sharma, Su- 
perintending Engineer, P.W.D, (R. & B.) 
Govt, of Meghalaya, as Arbitrator as 
prayed for by the opposite party on the 
ground that “to expedite the dispute 
local engineer will be the proper person 
to finalise the matter at an early date”. 
From that order the petitioner preferred 
an appeal before the Additional Deputy 
Commissioner, Shillong, who, by its 
order dated 20-7-77, upheld the order of 
the Assistant to the Deputy Commissioner 
this order of the Additional Deputy 
Commissioner affirming the order dated 
10-2-77 of the Assistant to the Deputy 
Commisisoner, has been impugned in 
Civil Revision No. 10 (H) of 1977 and 
the earlier order dated 19-7-76 of the 
Additional Deputy Commissioner affirm- 
ing the order dated 1-5-74 passed by the 
Assistant to the Deputy Commissioner 
has been impugned in Civil Revision 
No. 11 (H) of 1977. 


4, Mr. K. Pal Choudhury, learned 
counsel appearing for the opposite party, 
raises a ary objection to the 
maintainability of Civil Revision 11 (HW 
77. His objection is that Civil Revision 
11 (&)/77 is barred by limitation, as it 
was filed long after 90 days of the date 
of the impugned order of the Additional 
Deputy Commissioner, I shall consider 
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the objection after the disposal of Civil 
Revision 10 (H)/?77 which is in time. 

5. The first submission of Mr. Laskar, 
learned Central Govt. Standing Counsel, 
is that the Assistant to the Deputy Com- 
missioner had no jurisdiction to enter- 
tain the application of the opposite party 
and to exercise powers under S. 8 of 
the Arbitration Act, 1940 (hereinafter 
called ‘the Act’), His submission is that 
in the present case Cl. 25 gives power 
to the Chief Engineer as the Admin- 
istrative Head of the Central Publie 
Works Department to appoint the Arbi- 
trator who need not necessarily be an 
engineer, far less a local engineer, 

6. Let us examine Cl, 25 of the arbi- 
tration agreement- and S. 8 of the Act, 
S. 8 of the Act is in the following terms: 

“8, (1) In any of the following cases: 

(a) Where an arbitration agreement 
provides that the reference shall be to 
one or more arbitrators to be appointed 
by consent of the parties, and all the 
parties do not, after difference have 
arisen, concur in the appointment or 
appointments; or 

(b) If any appointed arbitrator or um- 
pire neglects or refuses to act, or is in- 
capable of acting or dies, and the arbi- 
tration agreement does not show that it 
was intended that the vacancy should 
not be supplied, and the parties or the 
arbitrators, as the case may be, do not 
supply the vacancy; or 

(c) Where the parties or the arbitra- 
tors are required to appoint an umpire 
and do not appoint him; 
any party may serve the other parties 
or the arbitrators, as the case may be, 
with a written notice to concur in the 
appointment or appointments or in sup- 
plying the vacancy. 


(2) If the appointment is not made 
within fifteen clear days after service of 
the said notice, the Court may, on the 
application of the party. who gave the 
notice and after giving the other parties 
an opportunity of being heard, appoint 
an arbitrator or arbitrators or umpire, 
as the case may be, who shall have like 
power to act in the reference and to 
make an award as if he or they had been 
appointed by consent of all parties. R 

S. 8 (1) makes provision for appoint- 
ment of an arbitrator or arbitrators by 
consent of parties where such a stipula- 
tion has been made in the arbitration 
agreement itself (CL (a), or when the 
parties or arbitrators do not appoint an 
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umpire as required (cl, (b)) or when the 
arbitrator or umpire refuses or neglects 
to act or cannot act for some reason 
|(cL (c)), In such a situation . only the 
jurisdiction of the.Court can be invoked 
under sub-sec. (2), In the instant case 
it has not been so stipulated in the arbi- 
tration agreement, So sub-sec, (1) of 
S. 8 is not attracted to the present case. 
Sub-section (2) is attracted. only “when 
sub-sec, (1} is attracted, 

The question of appointment of arbi- 
trator within 15 days after the service 
of notice, therefore, does not arise. Sub~ 
sec, (2) is consequential to. the operation 
of sub-sec, (1), The power of the Court 
under sub-sec, (2) cannot be invoked 
if sub-sec, (1) is not applicable. In the 
instant case there is no provision in the 
arbitration agreement for the appoint- 
ment of an arbitrator or arbitrators by 
consent of the parties in terms of cl, (a) 
of sub-sec, (1) of S. 8 of the Act. 

7. S. 4 of the Act, which is material, 
may also be quoted: ` 

“4, The parties to an arbitration agree- 
ment may agree that any reference 
thereunder shall be to an arbitrator or 
arbitrators to be appointed by .a person 
designated in the agreement either by 
name or as the holder for the time be- 
ing to any office or appointment”. 


- Mr. Pal Choudhury submits that Cl. 25 
has reserved all the rights in favour. of 
the petitioner and is prejudicial to the 
opposite party, In my opinion’ the sub- 
mission has no substance, inasmuch as 
Cl. 25 is in terms of Section 4 of the 
Act, It is not the contention of the 
learned counsel that Cl, 25 is illegal or 
unenforceable, Section 4 provides for 
appointment of arbitrator or arbitrators 
by a third party designated either by 
name or ex Officio as the holder of a 
certain office. Cl. 25 of the arbitration 
agreement read with Section 4 of the 
Act gives jurisdiction to the Additional 
Chief Engineer or the Administrative 
Head of the C.P.W.D. to appoint the 
arbitrator, The Assistant: to the Deputy 
Commissioner, therefore, had absolutely 
no jurisdiction under Section 8 (2) of the 


Act to entertain the application of the. 


opposite party and to appoint -the arbi- 
trator as he did. 


8. Mr. Pal Choudhury submits that 
even if the impugned order of the As- 
sistant to the Deputy Commissioner be 
not sustainable under S. 8 (2) of the 
Act, his order is sustainable under Sec- 
tions 5, 12, 33 and 20 of the Act. A mere 
‘perusal of these sections shows that they 
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have no bearing at all to the facts of tha 
present case, S. 20, on which great relis 
ance has been taken by Mr, Pal Chou« 
dhury, provides, inter alia, for applying 
for filing an agreement in Court when 
there is a difference between the parties, 
In the application dated Jan. 2, 1973, 
made before the Assistant to the Deputy 
Commissioner, the opposite party made 
the following four material prayers to: 

"d) declare the appointment of Shri 
B. S. Sekhon, (Respondent No, 3) as an 
arbitrator as invalid, 

(ii) alternatively, revoke the authority 
of Shri Sekhon, as contended in para- 
graph 16, hereabove. 

(iii) the respondent No, 1 be directed 

to file the arbitration agreement in the 
learned court, 
_ (iv) the respondent No, 2 be directed 
to appoint an Engineer-arbitrator with 
the consent of the parties and in tha 
absence of such consent such appoint- 
ment may be effected by the learned 
court,” 


Although the aforesaid 4 prayers were 
mentioned in the petition it appears that 
the opposite party abondoned prayers 
Nos, (ii) and (iii) and pursued prayers 
Nos, (i) and (iv) and ultimately abandon- 
ed .` these prayers also and prayed 
for the appointment- -of a local engineer- 

arbitrator with the consent of the par» 
ties, which prayer was granted . by the 
Assistant to the Deputy Commissioner. 
This order obviously cannot be saved 
by Section 20. 

9. In the result Civil Revision No. 


. 10 (B)/77 is allowed. The entire proceed- 


ings initiated before the Assistant to the 
Deputy Commissioner by the opposite 
party including the impugned orders of 
the Assistant to the Deputy Commis- 
sioner and of the Additional Deputy 
Commissioner are without jurisdiction 


~ and are, therefore, quashed, The Rule is 


made absolute. 


10. As a result of the above conclu- 
sion, the question of the bar of limita- 
tion of Civil Revision No, 11(H)/77 does 
not arise as the orders impugned in this 
revision stand quashed, The preliminary 
objection of the learned counsel for the 
opposite party is of no use. This Rule is 
also made absolute. 

1k. Parties will bear their. own costs 


in both the appeals, — -> 
: Revision allowed. 
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K., LAHIRI, J. 


Promode Das and another, Appellants 


v, Dharmadutta Sarma, Respondent, 


; Second Appeal No, 7 of 1974, D/- 20-4 
978." 


(A) T. P. Act (1882), S. 107 — Lease 
effective for one year with term for 
creation of new tenancy — Lease not 
one from year to year and therefore not 
compulsorily registrable — (Registration 
Act (16 of 1908), S. 17 (1) (d).) 

Where the lease agreement stipulated 
that it will remain effective. for one year 
and further provided for creation of 
fresh tenancy at the end of the period, 
the lease was one for a fixed term, viz., 
for one year and not a lease from year 
to year. Lease from year to year is one 
where the tenant holds land for a span 
determinable by a legally valid quit 
notice by either party on the expiry of 
the first or subsequent year of tenancy. 
Where the period is specified and the 
tenant is bound to vacate after the pe- 
riod without notice, it is not one from 
year to year. (Paras 7 & 9} 

Anno: AIR Comm, T, P. Act (4th Edn.} 
5, 107 N. 4; ATR Comm, Reg. Act, (2nd 
Edn.), S. 17 N. 33. 


(B) T. P. Act (1882), s, 107 — Yearly 
Rent — Lease not one from year to year 
— Rent reserved not regarded as yearly 
— (Registration Act (1908), S, 17 (1) (d).) 

Where the lease was for a fixed term 
of one year and therefore be regarded 
as one from year to year, rent for tha 
period of one year reserved cannot be 
termed ‘yearly’ within the meaning of 
S. 107, T. P. Act. (Paras 8 and 8) 


Anno: AIR Comm, T. P. Act (4th Edn.), 
S, 107 N. 6; AIR Comm. Reg. Act (2nd 
Edn.), S. 17 N, 40. 


(C) T. P. Act (1882), 
and 108 — One year lease “for residen- 
tial use — Acceptance of rent for period 
beyond — Fresh lease from month to 
month held created — Suit to eject 
without quit notice invalid — Suit in- 
competent under S. 11 of the Assam 
Non-Agricultural Urban Area Tenancy 
Act as well — (Assam Non-Agricultural 
Urban Area Tenancy Act (12 of 1955), 
S. 11). (Para 11) 

Anno: AIR Comm, T, P, Act (4th Edn.), 
S. 106 N. 24; S. 111 N. 23A; S, 116 N. 12 


*(From decision of N. Hazarika, Asst. 
Dist. J. No. 1, Gauhati, D/- 24-5-1973.) 
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(D) T. P, Act (1882), S. 106 — Con- 
tracts involving question of notice — 
Construction. 

‘Contracts involving question of notice 
should be reasonably construed and in 
the manner that the intention of the 
parties is given effect to, Court ought 
not to interpret the document by imply- 
ing non-existing terms. (Para 7) 

Anno: AIR Comm. T, P. Act (4th Edn.), 
6.106 N. 19, 


(Œ) T. P. Act (1882), S. 106 — Finding 
after interpretation of a document of 
lease held must be firm and not waver- 
ing or qualified. (Para 7) 

Anno: AIR Comm, T, P. Act, (4th Edn.), 
S. 106 N, 24 
_ J, N. Sarma, for Appellants. 

JUDGMENT:— This -is an appeal 
against an appellate decree by the plain- 
tiff-landlord, dismissing his suit for 
ejectment. 


2 The plaintiff being the owner of 
the suit land had granted a lease in 
favour of the defendant for one year 
commencing from 7-12-1959 to 6-12-1960 
on the stipulation that the defendant 
would pay rent @ Rs. 40 for the period. 
The land .falls within the ‘Urban Area’ 
of Gauhati, The lease. was for residen- 
tial purpose, The terms of the lease had 
expired but notwithstanding repeated 
requests made by the plaintiff the ten- 
ant had not vacated the land by remov- 
ing the temporary structures made by 
the defendant; the plaintiff required the 
land for his own use and hence the suit. 


3. The defendant contested the suit 
mainly on the grounds (1) that duration 
of the tenancy was from year to year 
reserving a yearly rent; (2) that the 
plaintiff had accepted rent in respect of 
the suit land up to 1964 and he was not 
a defaulter; and (3) that there was no 


. valid quit notice, 


4. The trial Court decreed the suit. 
On appeal the decree was set aside and 
the sult dismissed. 

5. Mr. J. N. Sarma, the learned coun- 
sel for the appellants submits that the 
findings of the appeal Court (a) that 
the lease was “virtually a lease from 
year to year” reserving a yearly rent; 
(b) that the lease deed required regis- 
tration under S. 49 of the Registration 
Act, are erroneous and liable to be set 
aside, 

6. The findings are reversible on the 
n of the records. The lease deed Ext. 

I (quoted in the judgment of the appeal 


Court) inter alia reads as under:— 
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“This agreement will remain effective 
for one year from -12-1959 to 6-12- 


1960, On the expiry of this term if you 
do not require the land I (the lessee) 
want to remain in occupation of it, you 
will be in a position to resettle it with 
me, fresh agreement. Otherwise I will 


be bound to deliver khas possession of 
the land to you on the expiry of the 
term by removing the houses etc, there- 
from at my own cost.” 

(Emphasis supplied) 


7. It is manifest that the lease was 
only for one year, There was a provi- 
sion of a fresh settlement, naturally it 
meant creation of a new tenancy. As 
such, the combined effect of the above 
factors unmistakably leads me to con- 
clude unhesitatingly that it was a lease 
for a fixed term, namely, for one year 
only. Contracts governing the question 
of notice must be construed in a reason- 
able way. The cardinal rule of interpre- 
tation of such documents must invari- 
ably be to find out the intention of the 

ies as they appear on the face of 
the documents and not to put some terms 
by implication, The learned Judge fell 
into error in assuming some term and 
staggered and wavered and held that 
tit was virtually a lease from year to 


year......” A finding must be firm and 
not wavering or qualified, For the rea- 
sons set forth above I hold that the 
lease was only for a fixed period of one 
year and not a tenancy from year to 
year, 


8. Was it a tenancy reserving a year~ 
ly rent?.The expression ‘reserving year- 
ly rent’ shows that the duration of the 
lease must invariably be over one year, 
If the lease is limited to one year only 
it cannot be a lease “reserving a yearly 
rent’ as contemplated under S, 107 of 
‘the T. P. Act, 1882. 


9. A tenant from year to year is eng 
who holds land for a span which may 
be determined on the expiry of the first 
or any subsequent year of the tenancy 
by the lessor or by the lessee by a legal- 
ly valid quit notice, But, where the 
period of tenancy is specified and under 
the agreement between the parties, the 
tenant has to vacate without notice after 
the efflux of the period specified, it can- 
not be regarded as a lease from year to 
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year, If a lease is not from year to year, 
the question of reservation of yearly 
rent cannot arise being unnecessary and 
meaningless. 

10, Stipulation in a lease specifying 
a tentative rent to be fixed in the event 
of creation of a fresh lease on the ex- 
piry of the duration of the original lease 
does not come within the fold of the ex~ 
pressions “reserving a yearly rent” as 
contemplated under S. 107 of the T. P, 
Act. Reservation of annual rent is re= 
quisite only in a lease from year to year 
er for an indefinite term, When the 
nature of the lease is not from year to 
year or for an indefinite term, referenc® 
of yearly rent in the lease does not 
change its character to a lease rere 
a yearly rent. 

11. In view of the foregoing ene 
sions I’ am constrained to hold that the 
finding that the deed of lease (Ext. 1) 
was compulsorily registrable under Sec- 
tion 49 (sic, S. 17 (1) (d)) of the Regis- 
tration Act read with S. 107 of the T. P. 
Act must be set aside, 


12. In spite of the above findings in 
favour of the appellants the appeal must 
fail for want of notice to determine tha 
new tenancy created by virtue of the 
operation of S. 116 of the Tenancy Act. 
The concurrent findings are that the ap- 
pellant, on the expiry of the duration 
of the original tenancy by efflux of 
time, had accepted rent from the defen- 
dant whereupon a new tenancy was 
created under S, 116 of the T. P. Act, 
By accepting rent from the lessee the 
lessor’ created a tenancy and in the ab- 
sence of any agreement to the contrary, 
the renewal was from month to month, 
according to the purpose for which the 
property was leased, namely, for resi- 
dential purpose. As such, in the ab- 
sence of valid notices required under 
S. 111 (b) of the T. P, Act and under 
S. 11 of the Assam Non-Agricultural 
Urban Areas Tenancy Act the plaintiff’s 
suit must fail, It is indubitable that no 
notice was served on the defendant and 
as such it must be held that the suit 
was not maintainable, 


13. In the result the 
dismissed without costs. 
Appeal dismissed, 


appeal stands 


END 
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65— Co-owners — Adverse possession—Jn 
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Transfer of. Property. Act (4 of 41883), 
S. 106 ~Notice in cases not governed by 
S. 108 (Mar) 30 


——-S. 116 — Principle of S. 116 rests on 

implied agreement — Implied agreement 
must be pleaded by the party concerned 

sá (Jan) 24 

—-§, 116.— Aoceptance of rent after 

expiry of original tenancy— Effect 

(Jan) 2B 
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AIR 1978 HIMACHAL PRADESH 1 


R. S. PATHAK, C. J. AND 
C. R. THAKUR, J. 


State of Himachal Pradesh through 
Shri M. G. Chitkara, Advocate General, 
Appellant v, M/s, Crown Timber and 
Food Ltd. and others, Respondents. 


F. A. Os, Nos, 20 to 28 of 1977, Df- 
22-8-1977. 

(A) Arbitration Act (10 of 1940), S. 30 
— Misconduct — Arbitrator visiting site 
to inspect timber — Such intention ex- 
pressed before parties at the hearing — 
Arbitrator actually visiting when neither 
parties were present on the spot — Re- 
sult of inspection declared in the next 
hearing and no objection raised by par- 
ties even then — No misconduct. 

(Para 3) 

Anno, 3 A, M, Arbitration Act, S. 30, 
N 8. 

(B) Constitution of India, Art, 299 (1) 
— Authorisation — Article is mandatory 
and contract must be in writing but Au- 
thorisation to execute contract need not 
be in writing, 

There is no dispute over the proposi- 
tion that Art. 299 (1) is mandatory. But 
it has not been laid down, that the direc- 
tion or authorisation contemplated by 
Art. 299 (1) must be in writing. The 
mere circumstance that the action taken 
under Art. 299 (1) is mandatory does 
not necessarily imply that the direction 
of authorisation has to be in writing. All 
that is contemplated by Art, 166 (2) is 
that orders and instruments made and 
executed in the name of the Governor 
shall be authenticated. It may be true 
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that all contracts referred to in Arti- 
cle 299 (1) have to be in writing, but it 
does not mean that the direction or au- 
thorisation to an officer to execute the 
contract must also necessarily be in writ- 
ing. (Para 4) 

Anno. Constitution of India, 2ng Edn, 
Art. 299, N 4. 


R. S. PATHAK, C, J.:— We have 
heard the learned Advocate General in 
this and the connected appeals, 


2. Two common questions have been 
raised in all the nine appeals, One is 
that the learned single Judge bas mis 
read the evidence on the record and 
therefore has erroneously come to the 
finding that the timber was not samuda. 
it seems to us that the question really 
fell for determination within the powers 
of the Arbitrator. Whether or not the 
timber was samuda was a point for him 
to decide on the merits, But apart from 
this, even if we assume that the learned 
single Judge was right in himself con- 
sidering the point, we are not satisfied 
that his finding is vitiated by any error 
In considering the evidence. We have 
been taken through the evidence by the 
learned Advocate General, and taking it 
in its entirety the finding reached by 
the learned single Judge appears to be 
justified. 

3. The other question is whether the 
finding of the learned single Judge is 
right that the Arbitrator did not commit 
any misconduct when he proceeded to 
Pathankot for the purpose of inspecting 
the timber. The learned Advocate 
General says that the misconduct con- 
sisted in the Arbitrator not informing 
the parties that he would go to Pathan- 


‘kot for that .purpose, 


2 H.P, 


A perusal of the 
evidence on the record shows that thé 


.|Arbitrator made a statement in the pre~ 


sence of the parties that he would go to 
Pathankot to inspect the timber. There 
fs nothing to show that any party ex- 
pressed a desire to be present at the 
time of the inspection, There was 


jnothing to prevent the parties from 


Nee 


being present when the inspection took 
place. Had any of them intended to b& 
present on the occasion, they could 
easily have ascertained from the Arbi- 
trator the date, time and place when 
the inspection would be taken. It does 
not appear that any objection on this 
score was raised by any of the parties 
when the Arbitrator returned from 
Pathankot and disclosed the result of his 
inspection. Reliance is placed on the 
agreement Ex. D. W. 2 which requires 
the Arbitrator to notify the dates of 
hearing to the parties, but in view of 
what we have said above this term of 
the agreement affords no assistance to 
the appellant, 


4. In four of the nine appeals the 
learned Advocate General has questioned 
the finding of the learned single Judge 
on the validity of the appointment of 
Shri Bachan Singh, Chief Conservator of 
Forests, as Arbitrator, It is urged that 
the view taken by the learned single 
Judge that an oral authorisation ar 
direction can be contemplated within the 
scope of Art, 299 (1) of the Constitution 
is erroneous, The arbitration agreement 
appointing Shri Bachan Singh was ex- 
ecuted by Shri S. S. Chahal, Conserva- 
tor of Forests, and the learned single 
Judge has held that Shri Chahal was 
directed or authorised orally to do %, 
and that an oral direction or authorisa~ 
tion could be envisaged within Arti- 
cle 299 (1), The learned Advocate Gene 
ral contends that Art. 299 (1) is manda- 
tory, and he has placed a number of de= 
cisions of the Supreme Court before us 
in support of that proposition, To our 
mind, there can be no dispute with that 
proposition. But the Supreme Court has 
not laid down, so far as we can see that 
the direction or authorisation  contem~ 
plated by Art. 299 (1) must be in writs 
ing. The mere circumstance that the 
action taken under Art. 299 (1) is manda- 
tory does not necessarily imply that the 
direction or authorisation has to be in 
writing. Reference has also been made 
to Art. 166 (2) of the Constitution, but 
all that is contemplated there Is that 
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orders and înstrumënts made and ex- 
ecuted in the name of the Governor shall 
be authenticated. It may be true that 
all contracts referred to in Art, 299 (1) 
have to be in writing, but it does not 
mean that the direction or authorisation 
to an. officer to execute the contract must 
also necessarily be in writing. It is 
urged by the learned Advocate General 
that an oral direction or ‘authorisation 
cannot be issued so as to vary the terms 
of the notification issued by the Law De- 
partment of the State Government stating 
that if the amount or value of the con- 
tract relating to a matter connected with 
the administration of forests and the 
business of the Forest Department does 
not exceed rupees one lac then 
the contract may be executed by 
the Conservator of Forests, but if 
the amount or value exceeds rupees 
one lac but not rupees two lacs 
the officer authorised Is the Chief Con- 
servator of Forests, The learned single 
Judge has found that Shri Bachan Singh 
was appointed Arbitrator directly by the 
Government itself, and the finding ap- 
pears to be fully supported by the evi- 
dence on the record. That being so, the 
contention raised by the learned Advo- 
cate General loses its point. It. has also 
been urged that the direction or autho- 
risation could proceed from the Law 
Secretary alone, as he was the officer 
authorised to issue directions or autho- 
risations in regard to. forest administra- 
tion and forest business, We have not. 
been shown any material în support of 
that submission, In the circumstances, 
we are unable to find any error in the 
finding of the learned single Judge with 
regard to the appointment of Shri 
Bachan Singh as Arbitrator. 
5. This and the connected appeals are 
dismissed in limine. 
Appeals dismissed, 





AIR 1978 HIMACHAL PRADESH 2 
R. S. PATHAK, C. J. AND 
l E U, MEHTA, J, ; 
Tralok Chand and another, Appellants 
yv, Arjun Singh and others, Respondents, 
R. F. A, No, 8 of 1973, D/- 28-6-1977. 
(A) T. P. Act (4 of 1882), S. 116 — 
Principle of S, 116 rests on implied 
agreement — Implied agreement must be 
pleaded by the party concerned, 


JU/TU/D766/77/DHG 
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The principle of holding over as found 
enacted in S. 116 rests on an implied 
agreement between the landlord and the 
tenant concerned regarding the conti- 
nuation of the tenancy rights even after 
the original tenancy has come to an end 
Hence, this implied agreement must be 
pleaded and the attention of the parties 
should be focussed on that plea so that 
both the parties have ample opportunity 
to prove their respective stands with 
regard to this plea. Where the only and 
the simple plea raised by the defendants 
in their written statements was that 
from the very beginning the tenancy 
rights were acquired by the joint Hindu 
family of one K and, therefore, the other 
male members of the family of K were 
entitled to enjoy these tenancy rights 
even after the-death of K, if the defen- 
dants failed in proving this specific plea, 
they could not fall back upon a fresh 
plea of holding over involving certain 
disputed questions of facts. {Para 19) 


(B) T. P. Act (4 of 1882), S. 116 — Ac- 
ceptance of rent after expiry of original 
tenancy — Effect, 

In ordinary course, acceptance of rent 
by the landlord after the expiry of the 
original tenancy may be considered as 
a piece of evidence to show the exist- 
ence of implied agreement to continue 
the tenancy. But if there is no more 
evidence in ‘the record of the case, and 
if the tenancy rights of the tenant con- 
cerned are statutorily protected by a 
special enactment even after the expiry 
of the original tenancy rights, the mere 
acceptance of rent without reservation 
after the said expiry of the tenancy 
rights would mot necessarily lead the 
court to the conclusion that there was 
an implied agreement between the land- 
lord and the tenant te continue the ori- 
ginal agreement of tenancy. AIR 196] 
SC 1067, Rel. on. (Para 20) 


(C) Himachal Pradesh Urban Rent 
Control Act (23 of 1971), S, 4 — “Widow 
fo retain possession” —- Meaning of — 
Sons of tenant im possession on behalf 
of joint Hindu family including widow. 

The word ‘retain’ connotes the idea of 
continuation of possession which was al- 
ready there, and, therefore, if it is found 
that after the death of a tenant his 
widow has left the possession of the dis- 
puted premises, then after leaving this 
possession she cannot claim the rein- 
statement of the said possession under 
the provisions contained in S. 4. If after 
the death of the tenant, the joint Hindu 
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family business was run in the suit pre- 
mises through sons of the tenant it can- 
not be said that the widow, who was 
one of the members of this joint Hindu 
family, was not retaining the possession 
of the suit premises. Under the circum- 
stances, there is no escape from the con- 
clusion that after the death of the ten- 
ant the possession of the suit premises 
was retained by the sons on behalf of 
the members of the joint Hindu family 


including the widow. Therefore the 
widow cannot be said to have left the 
possession of the suit premises at any 


time after the death of the tenant. 
(Paras 27, 28) 


(D) Civil P. C. (5 of 1908), S. 9 — 
Landlord desiring eviction of tenant on 
grounds mentioned in H, P. Urban Rent 
Control Act.— Bar of jurisdiction of 
Civil Court. 


The scheme of the provisions of the 
Act shows that, for evicting a tenant on 
any of the grounds mentioned in the 
Act, the legislature has provided for 4a 
complete machinery, and has also con- 
templated hierarchy of original, appel- 
late and revisional authorities for ob- 
taining redress. They further show that 
certain rights which the tenants did not 
enjoy under the ordinary law have been 
newly created, and provisions are made 
for the implementation of these rights. 
Ultimately the decision given by the 
authorities as regards these rights is 
made final, and the orders passed by the 
authorities are made executable like the 
decrees passed by the civil courts. In 
view of all these provisions there is no 
escape from the conclusion that the legis- 
lature clearly intended to create a spe- 
cial and exclusive machinery for the im- 
plementation of the provisions of the 
Rent Act by excluding the jurisdiction 
of the civil courts with regard to the 
said implementation, Even though the 
civil court would have jurisdiction to 
try an eviction suit under the provisions 
of the general law of the land, it has no 
jurisdiction to implement the provisions 
of the Rent Act and try any proceeding 
for the eviction of a tenant on any of 
the grounds contemplated by the Rent 
Act. If the landlord wants to secure the 
eviction of the widow who is entitled to 
retain possession of the suit premises 
after the death of her husband in view 
of S. 4 of the Himachal Pradesh Urban 
Rent Control Act on any of the grounds 
mentioned in the Rent Act, then the 
remedy would be to approach the Rent 
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Controller under the Rent Act and. not 
the Civil Court. Case law discussed, 
(Paras 33, 46, 52) 


Cases Referred: Chronological Paras 


AIR 1977 Him Pra 21 23 
AIR 1972 SC 819 2 
AIR 1869 SC 78 48 
(1968) 70 Pun LR 980 -5l 
AIR 1964 SC 807 , 49 
AIR 1962 Punj 204 . 38. 
AIR 1961 SC 1067 ; . 21 
AIR 1953 Mad 650 35 
AIR 1951 SC 115 © 51 
- AIR 1951 Punj 52 (FB) . 37 
AIR 1949 East Punj 357 36 
AIR 1949 Mad 765 34, 39 
AIR 1946 Pat 385 . 35 
` ATR 1945 Mad 181 ; 34 
` 1919 AC 3688:88 LJKB 282, Neville v. 


London Express Newspapers Ltd. 47 
(1888) 21 QBD 313, Queen v, Commr. for 
Special Purposes of Income-tax 51 
(1859) 6 CB (NS) 336: 141 ER 366, Wol- 
verhampton New Waterworks Co. v. 
Hawkesford 47 
Sh. K. D. Sud, for Appellants: R, K. 
Gupta and D. Gupta, for Respondents. 
'T. U. MEHTA, J:— The appellants 
above named have preferred this ap- 
peal against the decision given by the 
court of the Senior Sub-Judge, Sirmur 


District in suit No. 137/1 of 1970 on his. 


file dismissing the appellants’ suit for 


possession of the suit premises and evic-: 


tion of the respondent-defendants there- 
from. The suit is with reference to the 
premises known as old Khalsa Hotel 
situated on the Mall, -Solan bearing 
Municipal Nos, 71/2 and 71/3. The res- 
pondents herein are the heirs and legal 
representatives of late Sardar Kartar 
Singh who was occupying the suit pre- 
mises having initially taken them on 
lease. , 

2. The record of the'case shows that 
the deceased Kartar Singh originally 
executed rent note Ex. P-15 in favour of 
one Lala Ram Chander, father of the 
plaintiffs, on 19-10-1935. That rent note 
was for a fixed period of two years. Re- 
ference to the rent note shows _ that 
Kartar Singh has executed this rent note 
as proprietor of “Pratap Khalsa Hotel” 
i.e, in his personal capacity, The record 
further reveals that even after the ex- 
piry of the above said period of two 
years the said Kartar Singh continued 
to occupy these premises as tenant. On 
27-7-1947 he is found to have executed 
another rent note as found at Ex, P-1¢ 
in favour of the present appellants Tri- 
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lok Chand and Prem Chand, sons of said 
Ram Chander. Even this rent note is 
executed by Kartar Singh in his perso- 
nal capacity as the proprietor of Pratap 
Khalsa Hotel. This rent note was for a 
fixed period of one year i.e up. to the 
end of March 1948. Even after the ex- 
piry of the period stipulated ‘by this 
tent note Kartar Singh- continued to 
occupy the premises. Then on 11-6-1954 
he executed yet another rent note: in 
favour of the plaintiffs as found at Ex. 


P-17, Even this rent note was for a fix- . 


ed period of one year, and the lease in 
terms`of this rent note expired on 31-3- 
1955. 


3. Evidence further - reveals that 
thereafter on 21-11-1955 said Kartar 
Singh filed a petition under S, 4 of the 


Punjab Urban Rent Restriction Act, 
_ 1949 as applied to Himachal Pradesh 
in the Court of the Rent Controller, 


Solan for the fixation of the fair rent of 
the premises as per copy found at Ex. 
P-18. This application was filed against 
Smt. Kundan Devi, the widow of Lala 
Ram Chandra, the original landlord.’ 
Evidence reveals that before that on 
22-8-1955 said Kundan Devi had filed an 
application in the court of the Rent Con- 
troller, Solan for eviction of Kartar 
Singh from the suit premises on’ the 
ground that the premises were required 
for reconstruction and remodelling and 
that the applicant wanted to start her 
own business in these premises after the 
reconstruction, A copy of this applica- 
tion is found at Ex. P-19 Reply filed 
by Kartar Singh in that application for 
eviction is found in the record of the 
ars at Ex, P-20 which is dated 4-10- 


4. The above referred proceedings 
before the Rent Controllér are found to 
have been taken for and against Kartar 
Singh in his individual capacity as the 
proprietor of Pratap Khalsa Hotel. It is 
further revealed from the record that 
all these proceedings were ultimately 
compromised between the parties as a 
result of which a fresh rent deed was 
executed between the parties with re- 
gard to the suit premises on 30-12-1955. 
This rent deed is not produced by the 
parties in the record of the case, but the 
existence thereof is revealed from the 
document found at Ex, DW 4/C which 
is dated 3-3-1956. Reference to this docu- 
ment shows that it was with regard to 
the agreement between the parties about 
the opening of a door between the suit 
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premises and the adjoining premises 
which also belong to Kundan Devi and 
in which some partnership business þe- 
tween the parties was started. The docu- 
ment further reveals that even the fresh 
rent note dated 30-12-1955 was for a fix- 
ed period of tenancy, 


5. Kartar Singh has admittedly 
died on 8-2-1968. The present dispute 
started between the parties after the 
death of Kartar Singh. 


6. The record of the case reveals that 
on 26-7-1968 the plaintiffs addressed an 
eviction notice to defendants Nos. 1 and 
2, Arjun Singh and Amarjit Singh who 
are sons of deceased Kartar Singh as 
found at Ex. P-22. Therein the eviction 
was demanded on the footing that after 
the death of Kartar Singh, who was a 
statutory tenant, these two defendants 
had no right to occupy the premises and 
were, therefore, in the position of tres- 
passers, These two defendants were ask- 
ed to vacate the premises on or before 
31-8-1968. Reply to this notice was given 
by defendants Nos. 1 and 2 on 2-9-1968 
as found at Ex. P-24. Therein they rais- 
ed the plea that Kartar Singh was the 
karta of the joint Hindu family of the 
defendants and the business in the suit 
premises wag carried on as joint Hindu 
family business, and hence the defen- 
dants as members of the said joint Hindu 
family were as tenants of the suit pre- 
mises in their own rights. Jt was also 
alleged in that reply that Kartar Singh 
paid rent of the suit premises as Karta 
of the said joint Hindu family. 


7. The plaintiffs thereafter filed the 
present suit for eviction on 8-10-1968 
wherein eviction is demanded on two 
grounds, namely (1) that the two defen- 
dants were in unlawful occupation of 
the premises being trespassers on the 
death of Kartar Singh, who was a statu- 
tory tenant, and (2) that the premises 
were likely to fall down on account of 
the dilapidated condition as shown in 
Clg, (a) to (Í) of Para. 5. In the written 
statement which is filed to this plaint 
the two defendants pleaded, inter alia, 
that the deceased Kartar Singh had 
entered into contract of tenancy regard- 
ing the suit premises for the business of 
Khalsa Hotel which was earried on by 
the joint Hindu family as karta of the 
said family “consisting of the deceased 
and all the male members of his family”. 


| In paragraph 3 of the written statement 


these two defendants have specifically 
averred as under:— 


“The defendants and other male mem- 
bers of the said joint Hindu family are 
still occupying the premises in their own 
rights, as tenant. In the alternative the 
tenancy being contractual, the same 
enures for the benefit of the heirs of the 
deceased, The defendants are not the 
only persons in occupation of the pre- 
mises and they are not holding the pre- 
mises as trespassers.” 

8. Evidence offered by the parties 
was thereafter fully recorded. Out of 
the issues which were framed by the 
court, there were issues Nos. 1 and 2 
which were on the question whether the 
suit was triable by the civil court and 
on the question of the suit being bad 
for non-joinder and mis-joinder of par- 
ties) On 12-11-1971 the learned trial 
Judge disposed of these two issues by 
holding that the suit was triable by the 
civil court and that the other legal re- 
presentatives of the deceaseqd Kartar 
Singh, who were not joined as parties, 
were proper parties. The court, there- 
fore, allowed the plaintiffs an opportu< 
nity to amend the plaint and to implead 
other heirs of Kartar Singh as parties 
to the suit. Thereupon the plaintiffs filed 
the amended plaint and joined defen- 
dant-respondents Nos, 3 to 6 as parties 
to the suit and further prayed for a 
decree for eviction of all the defen- 
dants. Written statement to the amend- 
ed plaint was thereafter filed by the de- 
fendants who were joined pursuant to 
the order of the Court. In paragraph 2 
of the reply on merits these defendants 
specifically pleaded as under:— 

“The defendants ‘became tenants after 
the death of Sardar Kartar Singh, which 
occurred on 8-2-1968 and secondly, un- 
der the provisions of S. 4 read with Sec- 
tion 14 of the Himachal Pradesh Urban 
Rent Control Act, 1971 the defendant 
No. 6, being the widow of Sardar Kar- 
tar Singh, and being in occupation of 
the premises along with other defen» 
dants, the members of joint Hindu family 
has right to occupy the premises,” 


9. After the amendment of the plead- 
ings as referred to above, the defen- 
dant No. 6 was examined and thereafter 
the learned trial Judge pronounced his 
judgment, According to the view taken 
iby the learned trial Judge the defen- 
dants have failed to prove that the de~ 
ceased Kartar Singh had entered inta 
lease agreement with the landlord on 
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behalf of his joint Hindu family, as ite 
karta. According to the learned trial 
Judge, he acquired tenancy rights in his 
personal capacity and, therefore, the 
members of the joint Hindu family of 
Kartar Singh were not the tenants of the 
suit premises after his death. 


10. According to the learned trial 
Judge, however, defendant No. 6, who 
fs the widow of Kartar Singh, has a 
right to retain the possession of the suit 
premises as tenant in view of S, 4 ol 
Himachal Pradesh Urban Rent Contro] 
Act, 1971, which has come into opera- 
tion during the pendency of the sult, 
and therefore, the plaintiffs’ suit for evis 
ction is Hable to be dismissed. 


11. As already noted above, the plain- 
tiffs have based their suit even on thé 
ground that the suit premises are in 
dilapidated condition and unfit for human 
inhabitation. This contention of the 
plaintiffs has been dismissed by the 
learned trial Court on the ground that 
it was irrelevant to the present suit, 


12. Being aggrieved by this decision 
of the learned trial Judge the plaintiffs 
have approached this court in this ap- 
peal. : 


13. During the course of the hearing 
of this appeal the learned Advocate of 
the respondents repeated his contention 
that the tenancy was in favour of the 
joint Hindu family of Kartar Singh and, 
therefore, even if it is believed that the 
deceased Kartar Singh was a statutory 
tenant at the time of his death, tha 
tenancy in question enures in favour of 
the other members of the joint Hindu 
family. In the alternative, it was Con- 
tended on behalf of the respondents that 
at any rate, facts of the case show that 
after the expiry of the fixed term of 
tenancy, as evidenced by the last rent 
note. Kartar Singh was holding over the 
premises as a tenant by an implied 
agreement ‘between the parties and, 
therefore, the contractual tenancy be- 
tween Kartar Singh ang the plaintiffs 
continued till the time of his death Tt 
was contended that in view of this, the 
legal representatives of the deceased 
Kartar Singh were entitled to inherit the 
contractual rights of tenancy which were 
enjoyed’ by Kartar Singh, 

14. The learned Advocate of the res- 
pondents further contended that even 
if he failed in his above referred two 
contentions, defendant No. 6, who is thé 
widow of Kartar Singh, was entitled +o 


Tralok Chand v, Arjun Singh (Mehta J.) 


A. 1. BR. 


retain the possession of the premises as 
a tenant by virtue of the operation of 
S. 4 of the Himachal Pradesh Urban 
Rent Control Act, 1971, which came into 
operation during the pendency of the 
suit, 


15. As for the plaintiffs contention 
that they are entitled to an eviction de- 
cree on the ground that the suit premises 
are in a dilapidated condition and unfit 
for human inhabitation, the contention 
of the learned Advocate of the respon- 
dents was that this question cannot be. 
gone into by a civil court as it falls 
within the exclusive jurisdiction of the 
yeaa contemplated by the Rent 


16. In view of these contentions, the 
following four questions arise for deter- 
mination in this appeal:— 

l. Whether the tenancy was in favour 
of the joint Hindu family represented 
iby its karta, Kartar Singh? 


2. Whether the deceased Kartar Singh 
was holding over the tenancy rights over 
the suit premises at the time of his death 
and whether contractual tenancy in his 
favour thus subsisted till his death? If 
60, what is its effect? 

3. Whether by virtue of the operation 
of S. 4 of the Himachal Pradesh Urban 
Rent Control Act, 1971, defendant No. 6, 
who is the widow of the deceased Kartar 
Singh, is entitled to retain the posses- 
sion of the suit premises as a tenant? 

4. If so, whether the civil court can 
order eviction on the ground of the pre- 
mises being unfit for human  inhabita- 
tion, which Is a ground covered by the 
provisions of the Rent Act as applicable 
to the area, 

17. As for the first contention of the 
respondent namely, that the tenancy 
was Originally created in favour of the 
joint Hindu family of Kartar Singh, we 
are of the opinion that the finding re 
corded by the learned trial Judge is 
totally unassailable, In the foregoing 
portion of this judgment we have refer- 
red to- the various rent notes as found 
at Exs. P-15, P-16 and P-17. All these 
rent notes clearly reveal that the ten- 
ancy rights were obtained by Kartar 
Singh in his personal capacity as the 
‘proprietor’ of Pratap Khalsa Hotel. 
Even the rent receipts which are pro- 
duced in the record of the case reveal 
that these rights were obtained by Kar- 
tar Singh in his personal capacity. The 
proceedings which were initiated by the 
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parties before the Rent Controller in 
the year 1955, as evidenced by reference 
to Exs. P-18, P-19 and P-20 reveal the 
same fact. There is nothing in evidence 
to show that the rent which was paid 
by Kartar Singh during all these years 
came out of the funds of the joint Hindu 
family, It is, of course, true that the 
hotel business, which Kartar Singh con- 
ducted in the suit premises, was the 
business for the benefit of the whole 
family, and that the incomée-tax returns 
for the same were filed in the name ol 
joint Hindu family of Kartar Singh. But 
that was a matter of arrangement be- 
tween Kartar Singh and the members 
of his family, and did not in any manner 
affect the intrinsic nature of the contract 
of tenancy which Kartar Singh had en~ 
tered into with the landlord. The jand- 
lord was obviously not concerned as to 
how, and in what manner, Kartar Singh 
conducted his business after he had 
taken the suit premises as a tenant m 
his personal capacity. Under these cir- 
cumstances we have no hesitation In con- 
firming the finding of the learned trial 
Judge that the defendants-respondents 
have failed to prove that the tenancy 
rights were acquired by Kartar Singh 
for and on behalf of the joint Hindu 
family represented by him. Jn that view 
of the matter it cannot be said that ten- 
ancy rights enure in favour of the de- 
fendants as members of the joint Hindu 
family after the death of Kartar Singh. 


18. The alternative contention of the 
respondents was that at any rate, the 
evidence reveals that after the expiry 
of the terms of tenancy evidenced by 
rent note Ex. P-17 dated 11-6-1954, there 
was a litigation between the parties in 
the court of the Rent Controller and as 
a result of a compromise arrived at in 
this litigation a fresh rent note was exe- 
cuted on 30-12-1955, and even after the 
expiry of the fixed term stipulated by 
that rent note, Kartar Singh is found tO 
have paid the rent periodically, and the 
said rent was accepted as such without 
any reservation by the landlord, It was 
contended, therefore, that even if it is 
believed that the last term of tenancy 
was a fixed one and the same expired 
before the death of Kartar Singh, the 
acceptance of rent after the said expiry 
of the term of tenancy by the landlord 
without any reservation would amount 
to holding over of the tenancy rights by 
Kartar Singh, and since this holding 
over continued till the death of Kartar 
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Singh, contractual rights of tenancy in 
favour of Kartar Singh  subsisted till 
the time of his death, If that be so, con- 
tended the learned Advocate of the de- 
fendants, all the legal representatives of 
Kartar Singh, who are the present defen- 
dants, would be entitled to inherit the 
contractual tenancy rights and would 
not, therefore, be liable to be evicted in. 
the present suit. 


19. On perusal of the pleadings of the 
parties we find that this contention is 
not available to the defendants-respon- 
dents. If again a reference is made to the 
original written statement as well as 
the amended written statement filed by 
the defendants, it will become evident 
that nowhere therein the defendants 
have raised the contention relating to 
holding over. The principle of holding, 
over as found enacted in S. 116 of the 
T. P, Act rests on an implied agreement 
between the landlord and the tenant 
concerned regarding the continuation of 
the tenancy rights even after the ori- 
ginal tenancy has come to an end, Under 
the circumstances, this implied agree- 
ment must be pleaded and the attention 
of the parties should be focussed on that 
plea so that both the parties have ample 
opportunity to prove their respective 
stands with regard to this plea. Now if 
a reference is made to both the written 
statements filed by the defendants, it 
will be evident that they have nowhere 
said that after the expiry of the fixed 
term of tenancy as evidenced by the 
last rent note, there was an implied 
agreement between the parties to conti- 
nue the tenancy rights in favour of 
Kartar Singh. The only and the simple 
plea which is raised by the defendants 
in their written statements is that from 
the very beginning the tenancy rights} - 
were acquired by the joint Hindu family 
of Kartar Singh, and, therefore, the other 
male members of the family of Kartar 
Singh were entitled to enjoy these 
tenancy rights even after the death of 
Kartar Singh. Therefore, if the defen- 
dants fail in proving this specific plea, 
which is raised by them in their written 
statements, they cannot fall back upon 
a fresh plea, involving certain disputed! 
questions of facts. | 


20. However, even if it is held that 
the above referred plea is available to 
the defendants, the only evidence which 
is available from the record of the case 
with regard to holding over is the ac- 
ceptance of rent by the landlord trom 
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Kartar Singh till his death without any 
reservation, This becomes clear if w® 
refer to the rent receipts found at Exs, 
D-18 to D-37, All these receipts are 
covering the period from 1956 to March 
1965. As already noted above Kartar 
Singh died on 8-2-1968, therefore, the 
question ig whether a mere  acceptancé 
of rent by the landlord without any re- 
servation amounts in all cases to an im- 
plied agreement to allow the tenant to 
continue occupation of the rented pre- 
mises, In ordinary course, acceptance of 
rent by the landlord after the expiry of 
the original tenancy may be considered 
as a piece of evidence to. show the exist- 
ence of this implied agreement. But if 
there is no more evidence in the record 
of the case, and if the tenancy rights of 
the tenant concerned are statutorily pro- 
tected by a special enactment even after 
the expiry of the original tenancy rights, 
the mere acceptance of rent without 
reservation after the said expiry of the 
tenancy rights, would not necessarily 
lead the court to the conclusion that 
there was an implied agreement between 
the landlord and the tenant to continue 
the original agreement of tenancy.. 


21. In Ganga Datt v. Kartik Chandra 
Das (AIR 1961 SC 1067). the Supreme 
Court has held that where a contractual 
tenancy to which the rent control legis- 
lation applies has expired by efflux of 
time or by determination by notice to 
quit and the tenant continues in posses- 
sion of the premises by virtue of the 
statutory protection, acceptance of rent 
from the tenant by the landlord after 
the expiration or determination of the 
contractual tenancy will not afford 
ground for holding that.the landlord has 
assented to a new contractual tenancy. 


22, As already noted above, it was 


for the defendants-respondents to 
plead and to prove that the 
acceptance of rent by the land- 


lord even after the expiry of the ten- 
ancy rights amounted to an implied 
agreement.to continue the tenancy. We 
have already observed that no such plea 
is raised by the defendants in any of 
their written statements. When the ten- 
ant is statutorily protected, he becomes 
a statutory tenant. The landlord is bound 
to accept rent from such a statutory 
tenant and, therefore, mere proof of 
acceptance of rent from a statutory ten- 
ant would not be sufficient to arrive at a 
conclusion that there was a fresh impli- 
ed agreement between fhe parties as 
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regards the continuation of the tenancy 
rights. In Bhawanji v, Himatlal (AIR 
1972 SC 819) the Supreme Court has 
observed that if the tenant asserts that 


_ the landlord accepted rent not as a sta- 


tutory tenant but only as legal rent in- 
dicating his assent to the tenant’s conti- 
nuing in possession, it is for the tenant 
to establish it. 

23. In a recent decision in Civil Re- 
vision No, 74 of 1975 of this Court re- 


ported in AIR 1977 Him Pra 21 (Ran 
Singh v. Sagar Chand) the Hon’ble the 
Chief Justice has held that since, not- 


withstanding termination of contractual . 
tenancy by notice issued under S. 111 (h), 

T. P. Act the tenant’s possession is 
protected by the House Rent Act applic- 
able to the place, the tenant is bound to 
pay amount.equal to the rent and, there- 


. fore, the provisions of S. 118, T. P. Act 


laying down that landlord’s 
of rent for period subsequent to such 
termination of tenancy amounts to 
waiver of notice would not apply, It is 
further observed in that case that the 
landlord can, notwithstanding the ac- 
ceptance of rent, sue the tenant for pos- 
session on grounds available -to him 
under the House Rent Act. 


24. In view of this position it is not 
possible to hold that the deceased Kar- 
tar Singh was holding over the tenancy 
rights at the time of his death, and that 
the defendants, who are his legal repre- 
sentatives, have inherited those contrac- 
tual.tenancy rights on his death, 


25. Now coming to the point No. 3 
the question is whether the defendant 
No. 6, who is the widow of the .decéas- 
ed Kartar Singh, is entitled to retain 
the possession of the suit premises as a 
tenant in view of the provisions con- 
tained in S. 4 of the Himachal Pradesh 
Rent Control Act, 1971,.When the suit 
was filed the parties were governed by 
the provisions of the East Punjab Urban 
Rent Restriction Act, 1949. Under the 
provisions of that Act, neither the legal 


acceptance 


representatives, nor the widow of the 
deceased statutory tenant, had any 
right to retain the possession of the 


premises in question after the death of 
the statutory tenant. However, during 
the pendency of the suit the Himachal 
Pradesh Act came to be applied, Sec- 
tion 4 of this Act is in the following 
terms:— 

“4, (1) Notwithstanding anything con- 
tained in any other law, it shall be law- 
ful after the death of a.tenant for his 
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widow to retain possession of the build- 
ing or rented land as tenant of a land- 
lord till she dies or remarries on the 
same terms and conditions on which the 
tenancy was held by her husband and 
all the provisions of this Act shall apply 
to such a case, 

(2) After the death or remarriage of 
the widow or where after the death of 
a tenant there is no widow, then in such 
a case, notwitbstanding anything con- 
tained in any other law, it shali be law- 
ful for minor sons or daughters of such 
a tenant to retain possession of any 
building or rented land of a landlord 
til the age of majority of the sons or 
til the daughters get married, on the 
same terms and conditions on which the 
tenancy was held ‘by their father.” 
According to this section the widow of 
a deceased ‘tenant’, which term would 
include even a statutory tenant, is en- 
titled to retain the possession of the 
building in question till she dies or re- 
marries on the same terms and condi- 
tions on which the tenancy was held by 
her husband. This provision of the 
Himachal Pradesh Act should be read with 
the provisions as regards repeal and 
Savings as contained in S, 28 thereof 
which is in the following terms:— 

“28. (1) The East Punjab Urban Rent 
Restriction Act, 1949 as amended from 
time to time as in force in the areas 
comprised in Himachal Pradesh immedi- 
ately before 1st November, 1966 and the 
East Punjab Urban Rent Restriction Act, 
1949 as amended from time to time in 


its application to the areas added to 
Himachal Pradesh under S. 5 of the 
Punjab Reorganisation Act, 1986 are 


hereby repealed. 

(2) Notwithstanding such repeal, all 
suits and other proceedings under the 
said Acts pending, at the commencement 
of this Act, before any court or other 
authority shall be continued and diapos- 
ed of in accordance with the provisions 
of the said Acts, as if the said Acts had 
continued in force and this Act had not 
been passed: 

Provided that S. 4 shall be applicable 
to all pending suits and proceedings for 
the fixation of fair -rent or eviction 


against widows, minor sons or unmalri- . 


ed daughters of any tenant and all such 
suits and proceedings shall be disposed 
of in accordance with the provisions of 
this Act: N 

Provided further that the provisions 
for appeal under the said Acts shall con- 
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tinue in force in respect of suits and 
proceedings disposed of thereunder: 


Provided further that notwithstanding 

the provisions of S. 14, all orders of 
ejectment passed whether before of 
after the commencement of this Act 
under the provisions of the Acts hereby 
repealed, shall be executed in accord- 
ance with the provisions of the Act un- 
der which they are passed.” 
Sub-sec, (2) of S, 28 contains the first 
proviso which is relevant for our pur- 
pose. According to this proviso, the pro- 
Visions contained in the above quoted 
section shall be applicable to all pending 
suits and proceedings for eviction 
against widows and minor sons and un- 
married daughters of a tenant. There- 
fore, defendant No. 6 being the widow 
who has not remarried would be entitl- 
ed to retain the possession of the dis- 
puted premises even after the death of 
Kartar Singh. 

26. However, the contention of the 
learned Advocate of the appellants with 
regard to the application of S. 4 was 
that the use of the word ‘retain’ with 
regard to the possession of the premises 
as found in sub-sec, (1) of S. 4 suggests 
that the widow must be in possession of 
the disputed premises on the death of 
the tenant because the use of the word 
‘retain’ implies the continuation of the 
possession which is already there. It was 
pointed out by the learned Advocate of 
the appellants that if a reference is 
made to the written statements filed by 
the defendants it becomes evident that, 
according to the defendants, only the 
defendants Nos, 1 and 2 were in posses- 
sion of the suit premises on behalf of 


all male members of their joint Hindu 
family. The contention was that on the 
pleadings of the defendants themselves 
the possession was never with the de- 
fendant No. 6, who is a female member 
of the family, at the time when Kartar 
Singh died. It was also pointed out that 
the defendant No. 6 in her deposition 
has nowhere stated, even after the plead- 
ings were amended, that she was in 
possession of the suit premises at the 
time when Kartar Singh died. Under the 
circumstances, it was contended, it can- 
not be said that the defendant No. 6 is 
entitled to ‘retain’ and continue the pos- 
session of the premises, In other words, 
according to the learned Advocate of 
the appellants S. 4 of the Himachal Pra- 
desh Act has no application to the facts 
of this case, 
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27. It is no doubt true that the word 
‘retain’ connotes the idea of continua- 
tion of possession which was already 
there, and, therefore, if it is found that 
after the death of a tenant his widow 
has left the possession of the disputed 
premises, then after leaving this posses- 
sion she cannot claim the reinstatement 
of the said possession under the provi 
sions contained in S, 4 of the Himachal 
Pradesh Act. But, is it possible to say 
having regard to the facts of this parti- 
cular case, that the defendant No, 6 had 
left the possession of the suit premises 
either at the time of the death of Kar- 
tar Singh, or at any time subsequent 
thereto? 


28. The important fact to be noticed 
is that the evidence which is recorded 
fn the case reveals very clearly that the 
hotel business, which Kartar Singh ‘was 
carrying on in the suit premises, ‘was 
for the benefit of his joint Hindu family. 
The defendants have produced income- 
tax returns of different periods for this 
business. All these returns have been fil- 
ed by Kartar Singh in his capacity . as 
karta of his joint Hindu family. It is no 
doubt true that the defendants Nos I 
end 2 were actually managing this busi- 
ness, but the evidence reveals that the 
management was on behalf of the joint 
Hindu family of which the defendants 
Nos. 1 and 2 were members. Therefore, 
if after the death of Kartar Singh, this 
joint Hindu family business was run in 
the suit premises through defendants 
Nos. 1 and 2, can it be said that defen- 
dant No. 6, who was one of the mem- 
bers of this joint Hindu family, was not 
retaining the possession of the suit pre- 
mises? The defendant No. 6 is a lady, 
and it is an admitted position that she 
never personally conducted this busi- 
ness, and it cannot be gainsaid that a 
business belonging to a joint Hindu 
family can be conducted on behalf of 
that family by any of its members or 
servants, Therefore, the possession of the 
premises by any such managing mem-~ 
bers of the family would be the posses- 
sion of all the members of the joint 
Hindu family, Under the circumstances, 
there is no escape from the conclusion 
that after the death of Kartar Singh, 
the possession of the suit premises was 
retained by defendants Nos, 1 and 2 on 
behalf of the members of the joint Hindu 
family Including the defendant No. 6. 
In that view of the matter defendant 
No. 6 cannot be said to have left the 
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possession of the suit premises at any 
time after the death of Kartar Singh, I 
follows, therefore, that defendant No. 6 
being widow of Kartar Singh was en- 
titled to retain the said possession as a 
tenant on the same terms and conditions 
on which Kartar Singh was holding the 
sui, premises, We are therefore, of the 
opinion that the defendant No, 6 is en~ 
titled to have the advantage of the 
provisions contained in S, 4 of the Hima- 
chal Pradesh Act and she cannot be 
evicted from the said premises. 

29. Now the last question which re- 
mains to be considered is whether the 
eviction of defendant No. 6 can be order- 
ed by civil court on any of the grounds 
which are contemplated either by S. 13 
of the East Punjab Urban Rent Restric- 
tion Act, or S, 14 of the Himachal Pra- 
desh Act. Though the relevant provi- 
sions under both the Acts are practical- 
ly the same, it should be noted that S. 4 
of the Himachal Pradesh Act specifically 
provides that in case of a widow who 
is entitled to retain possession of the 
premises taken on lease by her deceas- 
ed husband all the provisions of the 
Himachal Pradesh Act shall apply and, 
therefore, the relevant provisions which 
we should consider are the provisions 
contained in S 14 of the Himachal Pra- 
desh Act. 

30. The relevant portion of S. 14 of 
the Himachal Pradesh Act which pro- 
vides for the conditions for the eviction 
of tenants is in the following terms: . 

“14 (1) A tenant In possession of a 
building or rented Iand shall not be 
Evicted therefrom in execution of a de- 
cree passed before or after the com<« 
mencement of this Act or otherwise 
and whether before or after the termi- 
nation of the tenancy, except in accord~ 
ance with the provisions of this section, 

(2) A landlord who seeks fo evict his 
tenant shall apply to the Controller for 
& direction in that behalf, If the Con~ 
troller, after giving the tenant a reason~ 
&ble opportunity of showing cause 
against the applicant fs satisfied:— 


(i) x x x 

(ii) x x x 
(iii) x x x 
(iv) x x x 
(v) x x x 


the Cuntroller may make an order di 
recting the tenant to put the landlord in 
possession of the buliding or rented land 
and if the Controller is not so satisfied 
he shall make an order rejecting the 
application,” 


` 
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31. The section then provides for the 
grounds on which an eviction of the 
tenant can be ordered by the Control- 
ler, For the present we are not concern- 
ed with these grounds. 


32, The argument of the learned Ad- 
vocate of the appellants was that the 
above quoted sub-sec. (1) of S. 14 does 
not bar the jurisdiction of the civil 
court to try a suit for eviction of a ten- 
ant, but what it says is that after the 
said trial if a decree for eviction of a 
tenant is passed that decree shall not b® 
executed “except in accordance with the 
provisions of the section”, According to 
the learned Advocate of the appellants, 
therefore, the above provision of the 
rent Act does not debar a civil court 
from trying a suit for eviction, and what 
it prohibits is only the execution of a 
decree before ascertaining whether the 
grounds for eviction, as contemplated by 
this section, exist or not. This argument 
was developed further by contending 


that if a particular litigant prefers to 
approach the civil court for obtaining 
an eviction decree against his tenant, 


then in view of the above referred pro- 
visions of 5. 14 (1) of the Rent Act, he 
can plead one of the grounds for evic- 
tion contemplated by S, 14, and if he 
obtains a decree on that ground, then 
that decree can be straightway executed 
because the requirement of S. 14 (1) 
would, in that case, be completely satis- 
fied inasmuch as the civil court ‘whose 
jurisdiction is not barred by this section 
has gone into this ground after giving 
opportunity to the tenant to show cause 
why his eviction on that ground cannot 
be ordered. In support of this contention 
the learned Advocate of the appellants 
has drawn our attention to several deci- 
sions which go to show that such provi- 
sions in the Rent Act do not debar the 
jurisdiction of fhe civil court from try- 
ing eviction suits. 

33. The above contentions raised on 
behalf of the appellants by their learn- 
ed Advocate are based on the footing 
that the civil court’s jurisdiction to im- 
plement the provisions of the Rent Act 
is not barred, After anxiously consider- 
ing this submission we are of the opin- 
ion that though the Rent Act does not 
debar the jurisdiction of the civil court 
to pass a decree for eviction under the 
ordinary law of the land, it does bar 
this jurisdiction for the implementation 
of the provisions contained in the Rent 
Act. We shall presently show how this 
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is so. But before doing so, we shall first 
refer to the decisions on which the learn- 
ed Advocate of the appellant has put 
reliance in support of his contention. 


34, The earliest decision on this point 
is given by a Division Bench of the 
Madras High Court constituted by Raja- 
mannar C. J. and Raghava Rao J, 13 
Muhammadunny v, M. Unniri reported 
in AIR 1949 Mad 765. In this case the 
provisions of Madras Non-Residential 
Buildings Rent Control Order (1942) were 
considered, Clause 8 of that Rent Con- 
trol Order was similar to the abov? 
quoted provision of S. 14 of the Hima- 
chal Pradesh Rent Act. This Cl. 8 reads 
as under:— 


“(1) A tenant in possession of a non- 
residential building shall not ce evicted 
therefrom, whether in execution of a 
decree, or otherwise and whether before 
or after the termination of the tenancy. 
except in accordance with the provisiors 
of this clause:............... 


(2) A landlord wishing to evict a ten- 
ant in possession shall apply to the Con- 
troller for a direction in that behalf.” 
In that case a suit. was filed by the res- 
pondent for eviction of the appellant 
from a building that had been leased 10 
him by the respondents predecessor in 
1936. There were also prayers for arrears 
of rent and recovery of damages, The 
District Munsif held that this suit, so 
far as it related to eviction, was not 
maintainable because of the provisions 
of the Madras Rent Control Order above 
referred to. On appeal the Subordinate 
Judge held that the suit was maintain- 
able and passed an order of remand, The 
contention which was raised before the 
High Court was based on the decision of 
the same High Court in Mahmood v. 
Kerala Corporation (AIR 1945 Mad 181) 
where it was held that there was an 
ouster of the jurisdiction of the civil 
court because after the decree was pass- 
ed by the civil court in favour of the 
landlord, the landlord in view of the 
provisions of the above referred Cl 8 
would be required to go before the Rent 
Controller to get possession and, there- 
fore, the eviction decree which the civil 
cou: passed in the matter would be an 
indulgence in a mere pastime because 
that decree would be brutum fulmen 
which could not ‘be carried out into 
effect without resort being had to other 
tribunals in whom a discretion was vest- 
ed to decide if the eviction was to be 
ordered or not. This view taken in the 
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earlier decision did not find favour with 
the Division Bench in this case. 


Dealing with this point, Rajamannar, 
_ ©, J, made the following observations:— 


“No doubt, when a special tribunal is 
indicated for obtaining a particular re- 
Hef, that tribunal has got exclusive 
jurisdiction to grant that relief. But then 
that relief must be a relief not available 
' to a party under general law, Further, 
the relief for which the special tribunal, 
namely, the Controller, is indicated, is 
the relief of eviction, that is, the actual 
throwing out of the tenant. That may 
only mean that a Court which passed 
the decree may not have jurisdiction to 
execute the decree for possession.‘ But 
I fail to see how the jurisdiction of a 
civil Court to entertain a suit and to 


pass a decree for possession is necesarily 
ousted. I cannot agree with the learned 
Judge that a decree for eviction which 
cannot be executed for a certain time, in 
this case during the continuance of the 
Rent Control Order, can be called bru- 
tum fulmen or that passing a decree for 


- eviction which cannot be.at once exe- 
cuted, would be indulging in a meré@ 
pastime. One can easily give instances 


of cases in which the decrees duly pass- 
ed by competent Courts cannot be im- 
mediately executed, But that fact has 
never been understood to. mean that 
there is an implied ouster of jurisdic- 
. tion of the Court to entertain and dis- 
pose of the suit.” (Emphasis supplied). 


This decision of the Madras High Court 
has formed the basis of subsequent deci- 
sions on this point and therefore, we 
shall presently refer to these subsequent 
decisions. 


35. In J. H. Irani v. Chidambaran 
Chettiar reported in ATR 1953 Mad 8650 
again the same view was taken follow- 
‘jing the above referred decision of the 
same High Court, In the Patna case of 
Suraj] Narain v. Jamil Ahmad reported 
in AIR 1946 Pat 385 the provisions of 
Bihar House Control Order 1942 were 
considered and it was held that there 
was no provision in any of the sections 
of the Bihar House Control Order, 1942 
which took away the jurisdiction of the 
Civil Court, But this decision does not 


rest on the provisions which were simi- 
lar to the relevant provisions of the 
Himachal Pradesh Rent Control Act 
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Section 13 of the Bihar Rent Control 
Order was to the following effect :— 
“no order for the recovery of possession 
of any house shall be made so long as 
the tenant pays or is ready and willing 
to pay rent to the full extent allowable 
by this order and performs the condi= 
tions of the tenancy.” 
Sub-clause (3) ‘of S. 14 of that order 
provided that the decision of the Com- 
missioner and subject only to such deci- 
sion an order of the Controller should 
be treated as final and should not be 
questioned in any Court. Jt was con- 
tended before the Patna High Court that 
the effect of this provision of S. 14 was 
that the exclusive power was vested in 
the Controller and the jurisdiction of the 
Civil Court was, therefore, barred. The 
High Court rejected this contention hold- 
ing that there was no provision in any 
of the sections in the Control Order which 
took away the jurisdiction of the Civil | 
Court and the only jurisdiction which 


. was taken away was that the Order of 


the Controller when made should not be. 
questioned in any Court. In our opinion 
this decision which rests on the provi- 
sions which are not similar to those 
with which we are concerned here is not 
helpful to decide the point. 

36. In Debi Pershad v. Chaudhari 
Bros. Ltd. (AIR 1949 East Punj 357) the 
provisions of the Punjab Urban Rent Re- 
striction Act, 1947 were considered and 
it was held that S, 13 ©) of that Act 
{which is analogous to S. 14 (1) of the 
Himachal Pradesh Act) merely bars the 
execution of a decree passed in a suit for 
eviction of a tenant in possession of a 
building after the commencement of the 
Punjab Act but does not prohibit institu- 
tion of a suit for eviction of a tenant in 
possession of a building or rented land. Ii 
was further observed in that case that the 
expression “a decree passed after the 
commencement of this Act” did not limit 
the scope of S. 13 (1) to decrees being 
passed in suits pending at the time when. 
the Act came into force and that the ex- 
pression equally applied to decrees pass- 
ed in suits instituted after the Act came 
into force, 

37. A Full Bench of the Punjab High 
Court again. considered this point in 
Sham Sunder v. Ram Das (AIR 1951 Punj 
§2). Considering the provisions of the 
game Act (Act of 1947) the Full Bench 
held that S, 13 thereof did not oust the 
jurisdiction of Civil Court to grant a de- 
cree for eviction but merely controlled 
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the execution of such decree by pre- 


scribing the procedure for eviction of 
tenants, 

38. In the Punjab case of Sadhu 
Singh v, District Board (AIR 1962 Pun] 
204) question of exclusion of the Civil 
Courts’ jurisdiction to pass a decree for 
ejectment arose with reference to the 
provisions of East Punjab Urban Rent 
Restriction Act, 1949, S, 13 of which is 
similar to S. 14 of the Himachal Pradesh 
Act. Mahajan J. speaking for the Court 
observed that S, 13 (1) of the Punjab Act 
did not affect the jurisdiction of the 
Court to pass a decree for ejectment and 
that it merely provided a procedure for 
eviction of a tenant. 

39. It will be obvious that none of 
these decisions has taken the view that 
the Civil Court which passes a decree 
for eviction of a tenant can go into the 
questions which are required to be de~ 
cided by the Rent Controller under the 
Rent Act. The original decision given 
by the Madras High Court in Maham- 
madunny v, M. Unniri reported in AIR 
1949 Mad 765 (supra) makes it clear that 
jurisdiction of the civil court to pass an 
eviction decree against the tenant is not 
barred because (1) cause of action in an 
application before the Rent Controller 
may not be the same as the cause of 
action in a suit before a civil court and 
(2) the grounds on which the Controller 
can order eviction under the Rent Act 
might be quite different from the grounds 
on which the civil court might decree 
eviction, It is, therefore, clear that 
these decisions have accepted the exist- 
ence of the jurisdiction of civil courts 
in the sphere which is not covered 
by the Rent Act. All these decisions 
say that the eviction in execution of the 
decree for ejectment which is passed by 
the civil court, shall be only in accord- 
ance with the provisions of the Rent Act. 
None of these decisions has said that the 
provisions of the Rent Act can be im- 
plemented by civil court with a view to 
execute the eviction decree concerned. 
On the contrary, these decisions make it 
clear that the civil court shall stay the 
execution of eviction decree passed by it, 
if it is found that the matter is cover- 
ed by the relevant provisions of the 
Rent Act. As already pointed out some 
decisions have emphasised the fact that 
the rent legislation being temporary, the 
eviction decree passed by the civil court 
can be executed after the said rent legis- 
lation expires, 
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40. It is thus clear that though all 
the above referred decisions say that 
civil courts jurisdiction to entertain an 
eviction suit against the tenant is not 
barred, they are no authority for the 
proposition that civil courts can pass an 
eviction decree on the grounds covered 
by the Rent Act and falling within the 
jurisdiction of the Rent Controller, 

41. It is, therefore, necessary to con- 
sider the question whether looking to 
the provisions of the Rent Act, the juris- 
diction of the civil court to order evic- 
tion on any of the grounds covered by 
the said Act is barred either expressly 
or by necessary implication. 

42, In order to decide this question we 
have primarily to look to the provisions 
of the Rent Act itself, bearing in mind 
the well-settled principle that bar to the 
jurisdiction of the civil court to decide a 
civil dispute is not to be readily inferred, 
and the courts should start with the pre- 
sumption against the ouster of the juris- 
diction of ordinary civil courts. Now 
referring to the provisions of the Hima- 
chal Pradesh Urban Rent Control Act, 
we find that the Act was enacted with 
a view to unify different enactments on 
the subject, and 

“to give protection to the tenants 

against mala fide attempts by the land- 
lords to procure their eviction after the 
death of the tenants”. 
Section 2 of the Act gives various de- 
finitions including the definition of the 
words “landlord” and “tenant”. Section 3 
contemplates exemption from the provi- 
sions of the Rent Act. Section 4 gives 
special protection to widows and minors 
of the deceased tenant, Sections 5 to 10 
relate to the fair rent which could be 
charged from the tenants, and S. 14 refers 
to the grounds on which only, a tenant 
could be evicted, and also provides for 
the authority to which an application for 
evicting the tenant on any of these 
grounds could be preferred. 

43. Section 21 provides for the ap- 
peal to the appellate authority. Sub- 
sections (4) and (5) of S. 21 are important 
inasmuch as they provide for the finality 
of the decision of the appellate autho- 
rity subject to High Court’s power of re- 
vision. Both these sub-sections are in 
the following words :— 

(4) Decisions of the appellate autho- 
rity and subject only to such decision, 
an order of Controller shall be final and 
shall not be liable to be called in ques- 
tion in any court of law except as pro- 
vided in sub-s. (5) of this section. 
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(©) The High Court may at any tim® 
on the application of any aggrieved 
party or on its own motion call for and 
examine the records relating to any 
order passed or proceedings taken under 
this Act for the purpose of satisfying it~ 
self as to the legality or propriety of 
such order or proceeding or may pass 
such order in relation thereto as it may 
deem fit,” 


44, Then follows S. 23 which saya that 
any order made by the Controller or an 
order passed on appeal under the Act 
shall be executed by the Controller as a 
“decree” of a civil court and that for 
this purpose, the Controller shall have 
all the powers of the civil court, 


45. Section 25 provides for penalties 
for the contravention of some of the 
provisions of the Act, 

48. This scheme of the provisions of 
the Act shows that, for evicting a tenant 
on any of the grounds mentioned in the 
Act, the legislature has provided for a 
complete machinery, and has also con~ 
templated hierarchy of original, appellate 
Jand revisional authorities for obtaining 
redress, They further show that certain 
rights which the tenants did not enjoy 
under the ordinary law have been new- 
ly created, and provisions are made for 
the implementation of these rights, Ulti- 
mately the decision given by the autho- 
rities as regards these rights is made 
final, and the orders passed by the au 
thorities are made executable like the 
decrees passed by the civil courts. We 
are of the opinion that in view of all 
these provisions there is no escape from 
‘the conclusion that the legislature clear- 
ly intended to create a special and ex~ 
clusive machinery for the implementa- 
tion of the provisions of the Rent Act 
by excluding the jurisdiction of the civil 
courts with regard to the said imple- 
mentation. 

47. The general principles on which 
the jurisdiction of the civil court be suc- 
cessfully excluded with regard to the 
matters covered by a special legislation 
are well settled and we need not refer 
tọ various decisions of the Supreme 
Court on this point. Before referring to 
the decisions of the Supreme Court we 
may refer to three categories of cases 
mentioned by Willes J. in Wolverhamp~ 
ton New Waterworks Co, v. Hawkesford, 
(1859) 6 CB (NS) 336 approved by the 
House of Lords in Neville v. London Ex- 
press Newspaper Limited (1919 AC 368). 
These three categories of the cases which 
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would determine the question about the 
exclusion or otherwise of the jurisdic« 
tion of the civil courts are as under:—~ 

“One is where there was a lability 
existing at common law, and that labia 
lity is affirmed by a statute which gives 
a special and peculiar form of remedy 
different from the remedy which existed 
at common law: there, unless the statute . 
contains words which expressly or by 
necessary implication exclude the com- 
mon law remedy the party suing has his 
election to pursue elther that or the 
statutory remedy, ` 

The second class of, case is, where tha 
statute gives the right to sue merely, but 
provides no particular form of remedy: 
there, the party can only proceed by 
action at common law. 

There is a third class, viz., where a 
liability not existing at common law is 
created by a statute which at the same 
time gives a special and particular re- 
medy for enforcing it, The remedy pro- 
vided by the statute must be followed 
and it is not competent to the party to 
pursue the course applicable to cases of 
second class.” 

In our opinion the present case falls 
Within the category mentioned in the 
third class in the above quoted observa- 
tions of Willes J, because the liability 
contemplated by the Rent Act on the 
landlord as regards the eviction of the 
tenant and other matters covered by the 
Rent Act did not exist at common law 
and came into existence only by virtue 
of the Rent Act, After creating this 
liability the Rent Act provides for a spe- 
cial remedy for enforcing the same. . Jt 
creates as hierarchy of the authorities 
which can be approached, and makes the 
decision of these authorities final. Under 
these circumstances, the observations of 
Wiles J, with regard to third class of 
cases are fully applicable to the facts of 
CASE, 

48. The Supreme Court of India has 
approved of the above quoted observa- 
tions of Willes J. in Dhulabhai v, State 
of M. P. reported in AIR 1969 SC 78, 
wherein after exhaustively considering 
the case law on the question of jurisdic- 
tion of civil courts with regard to. the 
matters covered by special legislation, 
Hidayatullah C. J. speaking for the court 
has formulated seven principles, the fol- 
lowing two of which, are relevant for 
our purpose; These two principles are 
stated in the said decision as under :— 

"{(1) where the statute gives a finality 
to the orders of the special tribunals the 
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civil court’s jurisdiction must be held to 
be excluded if there is adequate remedy 
to do what the civil courts would nor- 
mally do in a suit. Such provision, how- 
ever, does not exclude those cases where 
the provisions of the particular Act hav® 
not been complied with or the statutory 
tribunal has not acted in conformity 
with the fundamental principles of judi- 
cial procedure, 


(2) Where there is an express bar of 
the jurisdiction of the court, an exami- 
nation of the scheme of the particular 
Act to find the adequacy or the sufi- 
ciency of the remedies provided may be 
relevant but it is not decisive to sustain 
the jurisdiction of the civil court. 

Where there is no express exclusion 
the examination of the remedies and the 
scheme of the particular Act to find out 
the intendment becomes necessary and 
the result of the inquiry may be deci- 
sive. In the latter case it is necessary 
to see if the statute creates a special 
right or a liability and provides for the 
determination of the right or liability 
and further lays down that all questions 
about the said right and liability shall 
be determined by the tribunals so con- 
stituted, and whether remedies normally 
associated with actions in civil courts ar® 
prescribed by the said statute or not.” 
The second principle which is quoted 
above refers to the cases where there 
is no express exclusion of the civil 
court’s jurisdiction. In such cases the 
remedies and the scheme of the Act in 
question are required to be scrutinised 
to find out the intendment of the legis- 
lature. We have already pointed out 
how on examination of the scheme of 
the Himachal Pradesh Rent Act we found 
that the intention of the legislature was 
to exclude the jurisdiction of the civil 
court with regard to those matters which 
are required to be decided by the Rent 
Controller. 


49. The present case is on all the 
fours with the facts of the case which 
the Supreme Court decided in Desika 
Charyulu v, State of A, P. reported in 
AIR 1964 SC 807. There the Supreme 
Court considered the provisions of Mad- 
ras Estates (Abolition and Conversion 
into Ryotwari) Act (26 of 1948). The point 
which arose before the Supreme Court 
fn that case was whether the question 
whether “inam estate” was within the 
exclusive jurisdiction of Settlement OM- 
cer and of Tribunal and whether the 
jurisdiction of the civil courts was barred 
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to decide this question. There was no 
provision in the Act in question in terms 
barring civil courts from entertaining 
suits for resolving this question. But 
the Supreme Court found after consider- 
ing the provisions of the Act before them 
that civil court’s jurisdiction was barred 
by necessary implication. In arriving at 
this conclusion the Supreme Court con- 
sidered the provisions of S 9 which em- 
powered the Settlement Officer to en- 
quire and determine whether any [nam 
village in his jurisdiction was an Inam 
Estate or not, This section also provid- 
ed for the procedure to be adopted by 
the Settlement Officer before giving his 
decision and then provided for in sub- 
s. (4) thereof an appeal against his de- 
cision to the Tribunal Clause (c) of 
this sub-s. (4) made the decision of the 
Tribunal final in the following words :— 


"(e) The decision of the Tribunal 

under this sub-section shall be final and 
shall not be liable to be questioned in 
any court of law”. 
Sub-section (6) of that section made 
the decision of the Settlement Officer 
and the Tribunal binding on all persons 
claiming an interest in the land. 


50. Considering this scheme of S. 9 
the Supreme Court observed as under: 


“S. 9 (4) (c) in terms bars the juris- 
diction of the Civil Court from ques- 
tioning the correctness of the appellate 
decision. In such a situation there is 
an express bar to the jurisdiction of the 
Civil Court to adjudicate upon the ques- 
tion whether “any inam village” “is an 
inam estate or not”. The next question, 
and that is what was urged before us, 
is whether the jurisdiction of the Civil 
Court is not barred when the Settlement 
Officer has as a result of his enquiry de- 
termined that question and nothing more 
has happened. It was urged that there 
was no bar where the matter rested 
merely with the decision of a Settlement 
Officer and support was sought for this 
contention from the circumstance that 
S, 9 (4) (c) in terms imparted finality 
solely to the orders of the Tribunal, and 
this could not be read so as to make the 
same provision applicable to the orders 
This argument 
entirely lacks substance. Clause (c) has 
to be read in conjunction with the posi- 
tive provision in sub-s. (6) with which it 
is closely related and under this the de- 
cision of the Tribunal is declared to be 
binding on all persons interested, and a 
precisely similar effect is predicated as 
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regards the decisions of the Settlement 
Officer where no appeal has been filed 
from his decision. The Act thus never 
meant to draw any distinction between 
orders of Settlement Officers which were 
affirmed by Tribunals and other orders 
which by reason of their not being ap- 
pealed against within the time prescribed, 
attained finality.” 

Then in the same paragraph the Su- 
preme Court has further observed as 
under :— 

~ “The very provision setting up an 
hierarchy of judicial tribunals for the 
determination of the question on which 
the applicability of the Act depends, is 
sufficient in most cases for inferring that 
the jurisdiction of the Civil Courts to 
try the same matter is barred. In addi- 
tion we have the provision in S. 9 (4) (c) 
read. with S. 9 (6) to which we have ad- 
verted. In these circumstances, we have 
no hesitation in holding that to the ex- 
tent of the question stated in S. 9 (1), 
the jurisdiction of the Settlement Off- 
cer and of the Tribunal are exclusive 
and that the Civil Court are barred from 
trying or retrying the same question.” 


51. In Brij Raj Krishna v, Shaw and 
Brothers reported in AIR 1951 SC 115 
the Supreme Court considered the pro- 
visions contained in S. 11 of the Bihar 
Bulidings (Lease, Rent and Eviction) 
Control Act (3 of 1947). The question 
which arose to be considered was as re- 
gards the jurisdiction of the civil court 
to question the order passed by the Con- 
troller under the Act. Speaking about 
S. 11 of that Act the Supreme Court ob- 
served that it was self-contained section 
and, therefore, it was wholly unneces- 
sary to go outside the Act for determin- 
ing whether the tenant was liable to be 
evicted or not and under what conditions 
he could be evicted. Section 18 of that 
Act provided that any person aggrieved 
by the order passed by the Controller 
might prefer an appeal to the Commis- 
sioner of the Division and further pro- 
‘vided that the decision of the Commis- 
sioner, and.subject only to such decision, 
an order of the Controller should be final 
and should not be liable to be question- 
ed in any court of law whether in a suit 
or other proceedings by way of appeal 
or revision. . Speaking of this provision 
the Supreme Court observed as under :— 

“The Act thus sets up a complete 
machinery for the investigation of those 
matters upon which the jurisdiction of 
the Controller to order eviction of a 
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tenant depends, and it expressly makes 
his order final and subject only to the 
decision of the Commissioner. The Act 
empowers the Controller alone to decide 
whether or not there is non-payment of 
rent, and his decision on that question 
is essential before an order can be pass- 
ed by him under S, 11.” 

Thereafter referring to the principles 
stated by Esher, M. R. in Queen v, Com- 
missioner for Special Purposes of the In- 
come-tax, (1888) 21 QBD 313 at p. 319, 
with regard to the circumstances under 
which the decision of such Special Tri- 
bunals could be interfered with in Civil 
Court, the Supreme Court has observed 
as under :— 


“There can be no doubt that the pre- 
sent case falls within the second cate- 
gory mentioned by Lord Esher, because 
here the Act has entrusted the Control- 
ler with a ‘jurisdiction, which includes 
the jurisdiction to determine whether 
there is non-payment of rent or not, as 
well as the jurisdiction, on finding that 
there is non-payment of rent, to order 
eviction of a tenant. Therefore, even if 
the Controller may be assumed to have 
wrongly decided the question. of non- 
payment of rent, which by no means is 
clear, his order cannot be questioned in 
@ civil court.” 

Of course the above decision is with re- 


. gard to the jurisdiction of the civil court 


to question the final decision of the Spe- 
cial Tribunals but that position is sug- 
gestive of the fact that the. legislature 
intended to exclude the jurisdiction of 
the civil court even to try the matters 
regarding which the decision of the Spe- 
cial Tribunal is made final, In Ambala 
Bus Syndicate v, M/s. Indra Motors 
Kurali reported in (1968) 70 Pun LR 960 
a Division Bench of the Punjab High 
Court considered the provisions of Kast 
Punjab Urban Rent Restriction Act, 1949 
and the effect of S. 15 which made the 
decision of the ‘Rent.Controller final with 
regard to the matters covered by the 
said Act. Considering the provisions of 
S5. 15 the court observed that in S. 15 of 
the Act there was a clear implication of 
the ouster of the jurisdiction of an ordi- 
nary ‘civil court on all matters and ques- 
tions which the Rent Controller had to 
decide by his order, which was final sub- 
ject only to the decision of the Appellate 
Authority. The court further observed | 
that it followed from this that what was _ 
a matter properly and pertinently within | 
the jurisdiction of the Rent Controller | 
and had been disposed of in terms of | 


1978 


the Rent Act was outside the jurisdic- 
tion of ordinary civil courts. 


52. In view of this state of law we are 
of the opinion that even though the civil 
court would have -jurisdiction to try an 
eviction suit under the provisions of the 


general law of the land, it has no juris- - 


diction to implement the provisions of 
the Rent Act and try any proceeding for 
the eviction of a tenant on any of the 
grounds contemplated by the Rent Act. 
If the appellants want to secure the evic- 
tion of defendant No. 6, who is entitled 
to retain possession of the suit premises 


after the death of her husband in view- 


of S. 4 of the Himachal Pradesh Act, on 
lany of the grounds mentioned in the 
Rent Act, then the remedy would be to 
approach the Rent Controller under the 
Rent Act. We find that in this case the 
appellants claim eviction on the ground 
that the suit premises have become un- 
safe and unfit for human habitation, This 


is a ground mentioned in sub-s. (3) (a) (ili) . 


of S, 14 of the Himachal Pradesh Urban 
Rent Control Act. For granting eviction 
on this ground the Civil Courts have no 
jurisdiction, and therefore we refuse to 
go into the merits of the same. | 


53. The result, therefore, is that the 
plaintiffs’ suit for possession 
We confirm the decree. passed by the 
lower court and dismiss this appeal with 
costs, 


Appeal dismissed. 


AIR 1978 HIMACHAL PRADESH 17 
= 1978 TAX. L. R. 1655 
FULL BENCH 
R. S. PATHAK, C. J., T, U. MEHTA AND 
C. R. THAKUR, JJ.. 
M/s. 


Gainda Mal -Charanji Lal, Peti- 


tioner v. The State of Himachal Pradesh 


and others, Respondents. 


Civil Writ Petn. No. 52 of 1971, D/- 
4-8-1977. 

(A) Himachal Pradesh Passengers and 
Goods Taxation Rules (1957), R. 9.(as am- 
ended on 30-3-1970) — Carriers operat- 
ing in the whole of the territory of the 
Himachal Pradesh and the carriers ope- 
rating only in a part of the territory — 
Amendment imposing flat rate of tax to 
be paid in lump sum for both the classes of 
operators is ultra vires the provisions of 
Art, 14 — ( (i) Himachal Pradesh Passen- 
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- gers and Goods Taxation Act (15 of 1955), 
‘Ss. 3, 4; (ii) ‘Constitution of India, Art. 14). 


must. fail. 
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` The lump sum tax contemplated by 
S.4 ofthe Actisin lieu of the tax which 
is chargeable under S, 3, From the pro- 


-visions contained in S. 3, it becomes evi- 


dent that in ordinary course the tax is 
chargeable only on the value of fare or 


_freight. Sub-sec. (3) of S. 3 makes it fur- 


ther clear that in cases where goods are 
permitted to be transported not in the 
whole of the area of Himachal Pradesh 
State, the tax becomes payable in respect 
of the distance covered within the State 
of Himachal Pradesh calculated on such 
amount as bears the same proportion to 


the total fare and freight as the distance 


covered in the State bears to the total 


‘distance of the journey, This sub-sec. (3), 


therefore, emphasises the intention of the 
legislature to levy tax which is propor- 
tionate to the area covered by the trans- 
port vehicle in Question. Thus the tax 
policy which is revealed from the scheme 
of S. 3 makes distinction between the 
carriers which are operating in the whole 
of the territory of the State, and the 
carriers which are operating only in a 


‘part of this territory.. Now if the tax is 


to be -realised in lump sum, and in lieu 
of the tax which would become charge- 
able under S, 3, it must follow that the 
lump sum tax so levied must be based 
on the same principle on which ad valo- 
rem tax to be levied under S. 3, is based. 


_ If that is not done, and if all the carriers 
' are charged tothesametax in lump sum 
irrespective of the question whether they 


transport goods in the whole territory of 
Himachal Pradesh, or in only a part of 
that territory, the result would be that 
the two classes of _casés which do not 
stand on equal footing are treated’ equal- 
ly. This would not only infringe the prin- 


‘ciple of Art. 14 of the Constitution, but 


would ‘also’ go against the intention ex- 


. pressed: by the- legislature in the provi- 


sions of 5. 3 which is the main charging 
section. 1974 Tax LR 1921 (Him Pra) Ap- 
proved, (Para 12) 


(B) Himachal Pradesh Passengers and 
Goods Taxation Rules (1957), R. 9 — Am- 
endment made in R. 9 on 30-3-1970 does 
not infringe Art. 19 (1) (f) and (g) — 
(Constitution of India, Art. 19 (1) (£), (g)). 


The realisation of tax in lump sum is 
merely a method ofits collection and such 
methods can be adopted for administra- 
tive convenience and there is nothing to 
show that the quantum of lump sum tax 
which is fixed under this rule is so highly 
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unreasonable that it could be said to be 
infringing the fundamental right of the 
petitioner under Art, 19 (1) (f) and (g). 
The mere fact that the petitioner who 
plies his carrier in four different terri- 
tories having different jurisdictions, and 


has, therefore, to pay tax to four differ- ` 


ent authorities, is totally irrelevant to 
this consideration. (Para 15) 
Cases Referred: Chronological Paras 


1974 Tax LR 1921 : ILR . (1973) 2 Him 

Pra 1107 7, 12, 14 
AIR 1962 SC 1281 ` il 
AIR 1961 SC 1480 13 


P. Malhotra, H. K. Bhardwaj and P, N. 
Nag, for Petitioner; Advocate General, 
for Respondents. 

T. U. MEHTA, J.— The petitioner 
herein is a registered partnership firm 
and carries on, inter alia, the business of 
transportation of goods as carriers in 
Punjab, Haryana, Union Territory of 
Chandigarh and Himachal Pradesh. By 
this writ petition it has challenged the 
vires of Ss. 3 and 4 of the Act called 
Himachal Pradesh Passengers and Goods 
-= Taxation Act, 1955 (Act 15 of 1955) (which 
is hereinafter referred to as “the Act’) 
and second proviso to R. 9 of the Rules 
framed under the Act on 13th March, 
1970. 

2. The matter first came up before me 
sitting as a single Judge on 5th May, 
1977. Since it was found that the peti- 
tioner had challenged the. validity of the 
provisions contained in Ss. 3 and 4 of the 
Act, all the: three Judges of this Court 
were required to determine the Question 
about the said vires as provided in 
sub-art, (3) of the Art. 228 (a) of the 
Constitution. Accordingly this Full Bench 
was constituted to consider the following 
three questions which were referred to 
it. 

1. Are Ss. 3 and 4 of the Himachal Pra- 
desh Passengers and Goods Taxation Act, 
1955 ultra vires and void either because 
they infringe Art. 19 (1) (f) and (g) or be- 
cause they infringe Art. 301 of ane Con- 
stitution of India? 

2, Do these provisions corporate ex- 
cessive delegation to tax in favour of the 
Government and are they void on that 
account? 

3. Is Rule 9 of the Himachal Pradesh 
Passengers & Goods Taxation Rules, void 
on account of any of the grounds stated 
above? 

3. Short facts of the case - leading to 
this writ petition are as under: 

Prior to the re-organisation of States of 

Punjab and Himachal . Pradesh on Ist 


ALR 


November, 1966, the petitioner was a 
permit-holder for carrying goods from 
one place to another in its carriers on 
roads. At that time Kalka and Simla 
were forming the parts of the erstwhile 
State of Punjab. In the year 1952 the: 
erstwhile State of Punjab had enacted 
the Punjab Passengers and Goods Taxa- 
tion Act, 1952 after receiving the assent 
of the President on 30th August, 1952. 
The Himachal Pradesh Vidhan Sabha, 
thereafter passed ‚the present Act, the 
provisions of which are in dispute in this 
writ petition. This, Act was passed “to 
provide for levying a tax on passengers 
and goods carried ‘by road in certain 
motor vehicles”. S, 30f the Act which is 
the charging section and which is chal- 
lenged by this writ petition has been 
amended from time to time but when this 
writ petition was filed it wasin the follow- 
ing terms: 


3 (1) “There shall be levied, charged 
and paid to the State Government a tax 
on all fares and freights in respect of all 
passengers carried and goods transported 
by motor vehicles at such rates not ex- 
ceeding one sixth of the value of the fare 
or freight, as the case may be, and the 
Government may, by notification, direct 
subject to a minimum of two paise in any 
one case, the amount of tax being cal- 


culated to the nearest paisa”, 


Explanation — When passengers are 
carried and goods are transported by a 
motor vehicle, and no fare or freight whe- 
ther chargeable or not has been charged . 
the tax shall be levied and paid as if 
such passengers were carried. er goods 
transported at the normal rate prevalent 
on the route. 

F si 


(3) Where passendes: are carried or 
goods transported by a motor vehicle 
from any place outside the State or from 
any place outside the State to any place 
outside the State but through the State 
or from any place within the State to 
any other place within the State but 
through the intervening territory of 
another State to any place within the 
State, or from any place within the 
State to any place outside the State, the 
tax shall be payable in respect of the 
distance covered within the State at tha 
rate laid down in sub-sec. (1) and shall 
be calculated on such amount as bears 
the same proportion to the total fare and 
freight as the distarice covered in the 
State bears to the total distance of the 
journey,” 
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Then follows S.4 which stipulates the 
methed of collection ef tax. This is ano- 
ther section which is under challenge in 
this writ petition, and the same was as 
under at the relevant time: 

“4, The tax shall be collected by the 
owner of the motor vehicle and paid to 
the State Government in the prescribed 
manner : 


Provided that in case of public carriers 
or private carriers the Government may 
accept a lump sum in lieu of the tax 
chargeable on freight in the manner 
prescribed; 

Provided further that in case of con- 
tract carriages the Government may ac- 
cept a lump sum in lieu of the tax charge- 
able on fare in the manner prescribed.” 
So far as the above cited second proviso 
to S. 4 is concerned, the same is not rele- 
vant fer our purpose in this writ peti- 
tion, 

4. It is evident from these two sec- 
tions of the Act that while S. 3 stipulates 
the charge of tax at ad valorem rates, 
S. 4 stipulates the method of the collec- 
tion of the said tax in lump sum in lieu 
of the tax chargeable at ad valorem rate 
under S. 3. i 

5. Section 22 of the Act enables the 
State Government to make Rules for 
securing the payment of tax. Under these 
rule-making powers, the State Govern- 
ment has framed Rules of 1957, and R.9 
thereof, the vires of which are also 
under dispute in this writ petition, pro- 
vides for the method of payment of tax. 
This rule is also amended from time to 
time. On 30th March, 1970 this Rule was 
amended in exercise of the power con- 
ferred by above referred S. 22 read with 
S. 4 of the Act. The relevant amendment 
which is under challenge, is as under: 

“Provided that with effect from Ist 
April 1970 the owner of the public car- 
rier ora private carrier may pay to the 
Government the sum of Rs. 1,500/~ (Rupees 
one thousand five hundred) per annum 
in lump sum in lieu of the tax charge- 
able on freight with effect from ist 
April, 1970. 

The lump sum tax shall be payable in 
equal quarterly instalments commencing 
from lst April 1970 each year and shall 
be paid within 15 days of the commence- 
ment of the quarter concerned.” 


6. Now the contention of the petitioner 
in this writ petition is that the tax im- 
posed by S. 3 and proposed to be levied 
in lump sum by 5. 4 read with the above 
referred amendment, is unreasonable in~ 


Mis. Gainda Mal v. State of H. P. 


‘LR 1921). In that case the 
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asmuch as it infringes the provisions con- 
tained in Art. 19 (1) ( and (g) as well as 
the Art, 301 of the Constitution. Accord- 
ing to the petitioner these provisions 


‘also incorporate excessive délegation of 


power to tax in favour of the Govern- 
ment. In this connection the petitioner 
has further pointed out that while it had 
to pay only the amount of Rs. 1215/~ per 
annum for the entire State of Punjab, it 
is now required to pay the amount of 
Rs. 1215/- per annum to the State of Har- 
yana, Rs. 600/- to the State of Punjab, 
Rs. 360/- to the Union Territory of Chan- 
digarh, and Rs, 1500/- to the State of 
Himachal Pradesh. According to the peti- 
tioner, therefore, this amount of tax levi- 
ed by four different authorities is exces- 
sive and heavy. j , 

7. It is found that above referred R. 9 
was further amended on 22nd June, 1972 
and by virtue of that amendment the 
owner of a public or private carrier be- 
came liable to pay to the Government a 
sum of Rs. 2500/- per annum by way of 
lump sum in lieu of the tax with effect 
from Ist July, 1972, The vires of this am- 
endment came to be considered by a Divi- 
sion Bench of this Court in Sardar Karam 
Singh v. State of. Himachal Pradesh (de- 
cided on September 18, 1973) reported in 
ILR (1973) 2 Him Pra 1107 : (1974 Tax 
challenge to 
the said amendment of R. 9 was given 
on the basis of Art. 14 of the Constitu- 
tion. This challenge was on the ground 
that R. 9 nowhere made any distinction 
between the lump sum payable by amotor 
vehicle owner operating in part only of 
Himachal Pradesh and motor vehicle 
owner operating in the whole of Hima- 
chal Pradesh and the amount of lump 
sum was the same for all 

8. Dealing with this challenge, this 
court has observed in that case as under 
(at p. 1924 of Tax LR): 

“The next question is whether the Gov- 
ernment when prescribing a lump sum, 
has violated Art. 14 of the Constitution 
by imposing the same amount by way of 
a lump sum on all motor vehicle owners, 
whether they operate in part only or in 
the whole of Himachal Pradesh. There 
can be little doubt that the determination 
of the lump sum must be left to the gov- 
ernment. Although the proviso to 5, 4 
speaks of it as a “lump sum in lieu of the 
tax”, there can be no dispute that pay- 
ment of the lump sum is payment of a 
tax. In its essential nature, it is a tax 
levied by the Act. When the proviso to 
S. 4 speaks of it as “a lump sum in lieu 
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of the tax” it declares that instead of 
paying the tax calculated on the basis of 
actual freight according to the provisions 
of S. 3-1) what can be paid is a lump 
sum by way of tax. Jt is well settled that 
the rate at which tax may be levied is a 
matter resting with the legislature, or, if 
the Act so provides, with the -govern- 
ment. Nonetheless, the levy of the tax 
must conform to Art. 14 of the Consti- 
tution. It is not open to the legislature or 
the Government to create an invidious 
discrimination between persons and per- 
sons by prescribing different rates of tax 
in respect of persons similarly situated or 
the same rate of tax in the case of per- 
sons not similarly situated”. . 
Proceeding further the Court has observ- 
ed in that case as under (at pp. 1924-1925 
of Tax LR): 


“The lump sum, in other words, should 
be so graded that it is related to the 
distance travelled by the goods. It is a 
lump sum only in so far as it is fixed 
without reference to the actual volume of 
goods carried by the motor vehicles from 
day to day. Accordingly, if the motor 
vehicle can ply in part only of Himachal 
Pradesh, it should not be made liable to 
pay a lump sum which is the same as 
that payable by a motor vehicle operating 
throughout Himachal Pradesh. To the ex- 
tent that the second proviso to R. 9 makes 
no provision for such distinction, it vio- 
lates Art, 14 of the Constitution”. 

Accordingly, I hold that proviso (b) to 
R. 9 is ultra vires in so far as it imposes 
the same amount of tax by way of a 
lump sum on the petitioner as in the 
case of motor vehicle owners operating 
throughout Himachal -Pradesh. The re- 


quirement that the petitioner must pay a’ 


sum of Rs. 2,500/- per annum on account 
of tax as a lump sum cannot be sustain- 
ed.” 


9. In view of these findings, this 
Court in that case did not go into the ques- 
tion whether the impugned imposition 
contravened Arts. 301 and 304 of the 
Constitution. 


10. During the course of the hearing 
of this appeal, the learned Advocate of 
the petitioner stated that if, in view of 
the above decision of the Division Bench 
of this Court, the impugned amendment 
to R. 9 made on 30th March, 1970 which 
is similar to cl. (b) of R. 9 which has been 
struck down by the above decision, is 
also struck’ down in this case, it would not 
be necessary to go inte the question of 
vires of sections 3 and 4 of the Act. The 


í 
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learned Advocate General, however, con- 
tended that since this matter is already 
referred to this Full Bench, the State 
Government would like to urge the re- 
consideration of the above referred deci- 
sion given by the Division Bench and to 
hold that the impugned amendment of 
R. 9in this case is not invalid, on the 
ground of its infringement of Art. 14 of 
the Constitution. In view of this we shall 
first confine our attention to the question 
whether the view taken by this court in 
the above referred decision of the Division 
Berch should be reversed. We, therefore, 
add one more question to the above quoted 
three questions which are referred to us. 
This additional question is as under :— 


4. Whether impugned amendment to 
Rule 9 is ultra vires the provision of 
Art. 14 of the Constitution. 


11. A perusal of the provisions contain- 
ed in Ss. 3 and 4 of the Act shows that 
the charging provision contained in 8. 3 
proposes to levy tax “at such rates not 
exceeding one sixth of the value of the 
fare or freight”. Thus the tax is levied on 
the basis of the fare or freight realised 
by a transport undertaking. But, for the 
purpose of convenience, section 4 gives an 
option to the owners of carriers to pay 
the tax in .lump sum. The method of 
levying lump sum amount of tax is pre- 
scribed by the Government by R.9 which 
is amended from time to time. According 
to the impugned notification which 
amends R. 9, this lump sum is fixed at 
Rs. 1500/~ irrespective of the question 
whether the carrier plies on only a part 
of the territory of Himachal Pradesh or 
on the whole of that territory, It is no 
doubt true that this particular method 
of calculation of tax in lump sum is de- 
vised only for administrative conveni- 
ence, and as held by the Supreme Court 
in R. C. Jall Parsi v. Union of India re- 
ported in AIR 1962 SC 1281, so long as 
the method of calculation of tax does not 
affect the essence of the duty, but only 
relates tothe machinery ofthe calculation 
for administrative convenience the said 
method cannot be successfully challenged. 
It should also be conceded that so long 
as this machinery for calculation of tax 
has some rational or intelligent nexus 
between the tax calculated, and the fares 
and freights collected, it would not be 
open, to a citizen to: contend that the tax 
is ultra vires, and not justified under 
entry 56 of List two of the Constitution. 
The question, however, is whether a flat 
rate of levying tax in lump sum without 
making any distinction between two clas- 
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ses of operators not similarly situated, 


would offend the provisions of Art. 14- 


of the Constitution or not. 


12. It should be noticed that the lump 
‘sum tax contemplated by S: 4 of the 
Act is in lieu of the tax which is charge- 
able under S. 3, If again a reference is 
made to the provisions contained in Sec- 
tion 3, it becomes evident that in ordi- 
nary course the tax is chargeable only 
on the value of fare on freight. Sub-sec- 
tion (3) of S. 3 makes it further clear 
that in cases where goods are permitted 
to be transported not in the whole of the 
area of Himachal Pradesh State, the tax 
becomes payable in respect of the dis- 


tance covered within the State of Hima-~ 


chal Pradesh calculated on such amount as 
bears the same- proportion 


in the State bears to the -total distance 
of the journey. This sub-sec. (3) there- 
fore, emphasises- the intention of the 
legislature to levy tax which is propor- 
tionate to the area covered by the trans~ 
port vehicle in question, Thus the tax 
policy which is revealed from the 
scheme of S. 3, makes distinction between 
the carriers which are operating in the 
whole of the territory of the State, and 
the carriers which are operating only in 
a part of this territory. Now if the tax 
is to be realised in lump sum, and in lieu 
of the tax which would become charge- 
able under S. 3, it must follow that. the 
lump sum tax so levied must be based 
on the same principle on which ad 
valorem tax to be levied under S. 3; is 
based. If that is not done, and if all the 
carriers are charged to the same tax in 
lump sum irrespective of the 
whether they transport ‘goods in the 
whole territory of Himachal Pradesh, or 
in only a part of that territory, the re- 
sult would be that the two classes of 
cases which do not stand on equal foot- 
ing are treated equally, This would not 
only infringe the principle of Art. 14 of 
the Constitution, but would also go 
against the intention expressed by the 
legislature in the above referred provi- 
sions of S. 3 which is the main charging 
section. In these circumstances, we see no 
justification for revising the view which 
this court has taken in the above referred 
case of Sardar Karam Singh, 1974 Tax 
LR 1921) (Him Pra). -> 


13. The learned Advocate General, 
however, drew our attention to the deci- 
sion given by the Supreme Court in M/s. 
Sainik Motors, Jodhpur v, State of Rajas- 
than, reported in AIR 1961 SC 1480. In 


M/s. Gainda Mal v, State of H, P. 


to the total. 
fare and freight as the distance covered ' 


by which an: amount 


question - 
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that case the Supreme Court considered. 
similar provisions contained in S. 4 of 
the Rajasthan Passengers and Goods 
Taxation Act (18 of 1959) and Rules 8 
and 8-A framed thereunder. Section 4 of 
the Rajasthan Act enables the State Gov- 


` ernment to accept a lump.sum in lieu of 


the tax chargeable on freight, and Rr. 8 
and 8A made provision for the payment 
of lump sum in: lieu of tax on freight. 
These provisions were, therefore, similar 


to those with which we are concerned in 


this matter, The contention which was 
raised before the Supreme Court was the 
Rules. 8 and 8A made the payment of 
lump sum compulsory and, therefore, 
these rules and the notification issued by 
the Government were repugnant to Sec- 
tion 4. Dealing with this contention, the 
Supreme Court held that the proviso at- 
tached to S. 3 was enabling in nature and 
lump sum payment was convenient mode 
was payable per 
year irrespective of the question whether 
the tax would be more or less if calculat- 
ed on actual fares or freights. The rates . 
which were prescribed for lump sum per 
year were for those who wished to avail 
of them, and therefore, even though the 
mandatory language was used to fix the 
amount: of lump sum, the Rules 8 and 8A 
as well as the notification issued there- 


. under could not be said to override the 
. section to. which they were subordinate. 


The Supreme Court therefore, found that 
these rules and the Notification issued 


. thereunder were not repugnant to S. 4. 


Another contention which was raised in 
that case before the Supreme Court was 
that the power to fix lump sums in lieu 
of tax has-been conferred upon Govern- 


‘ment without guidance and the said con- 


ferment’ of power was unconstitutional. 
The Supreme Court rejected this argu- 
ment on the footing that payment of lump 
sum was not obligatory and the person 
concerned could elect to pay the tax cal- 
culated on actual fares and freights. In 
other words-there was no compulsion for 
any operator to elect to pay a lump sum 
if he did not choose to do so. 


14. None of these observations of the 
Supreme Court in the above. referred 
decision has any bearing on the facts of 
the present case, Here what we are con- 
sidering is the challenge to the fixation 
of the lump sum on the test of Art. 14 
of the Constitution, in other words, on 
the test as to whether this provision seeks 
to make any distinction between the two 


-classes of operators who. are not similar- 


ly situated, and. therefore, could not be 
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governed by the same measure of taxa- 
tion. No such question was involved in 
the above referred decision given by the 
Supreme Court. In our opinion, there- 
fore, that decision has no application to 
the point under our consideration and 
hence we see no reason to depart from 
the view which this Court has taken in 
the above referred case of Sardar Karam 
Singh (1974 Tax LR 1921) (Him Pra). 


15. It is clear from the points which 
are referred to us that the third point is 
with regard to the challenge given by 
the petitioner to the amendment made in 
R. 9 on the ground of infringement of 
Art. 19 (1) (£) and (g) as well as on the 
ground of excessive delegation. It is evi- 
dent however, that this challenge should 
fail for two reasons, namely, (1) the rea- 
lisation of tax in lump sum is merely a 
method of its collection and such methods 
can be adopted for administrative con- 
venience and (2) there is nothing on the 
record to show that the quantum of lump 
sum tax which is fixed under this rule is 
so highly unreasonable that it could be 
said to be infringing the fundamental 
right of the petitioner under Art. 19 (1) 
(f) and (g). The mere fact that the peti- 
tioner who plies his carrier in four dif- 
ferent territories having different juris- 
dictions, and has, therefore, to pay tax 
to four different authorities, is totally ir- 
relevant to this consideration. 


16. Since we are of the view that the 
impugned amendment of R. 9 is ultra 
vires the provisions of Art. 14, the learn- 
ed Advocate of the petitioner has not 
pressed petitioner’s contention relating to 
questions Nos. 1 and 2 which are referred 
to us. We, therefore, need not go into 
these questions. 

17. The conclusion therefore, is that 
the amendment made to R. 9 by An- 
nexure A is declared ultra vires, void 
and inoperative, and therefore, it is fur- 
ther declared that no tax can be collect- 
ed under this amendment. It is however, 
clarified that this does not prevent the 
authorities concerned from realising tax, 
if any, at the rates prescribed in S. 3 of 
the Act. 


18. The rule is accordingly made abso- 
lute without any order as to costs, 


Rule made absolute. 
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Smt, Ram Piari, Petitioner v, Shri 
Amar Singh and others, Respondents. 

Civil Revn. No. 56 of 1976, D/- 20-6- 
1977. 

Civil P. C, (5 of 1908), O. 23, R. 1 and 
O. 1, R. 8 — Permission to withdraw suit 
and file fresh one — Application by plain- 
tiffs under O. 1, R. 8 not disposed of till 
stage of arguments — Plaintiffs permit- 
ted to withdraw suit and fite fresh one — 
Order not justified, 


The relevant provision in O. 23, R. 1 
provides for permission to a plaintiff to 
withdraw from a suit with liberty to in- 
stitute a fresh one in respect of the same 
subject-matter where the Court is satis- ` 
fied “that a suit must fail by reason of 
some formal defect.” The provision con- 
templates that the suit must fail. So 
long as the application under O. 1, R. 8 
filed along with the plaint is pending, 
that cannot be said of the suit. Omission 
to dispose of the application can be re- 
medied at any stage during the trial of 
the suit. The omission to obtain leave 
under O, 1, R. 8 at the commencement 
of the suit cannot serve as a reason for 
dismissing the suit as withdrawn. No 
question of jurisdiction is involved. Leave 
can be granted at any stage after the 
suit has been filed. (1897) ILR 21 Bom 
784 (FB); (1900) ILR 22 All 269, (1902) 
ILR 25 Mad 399; AIR 1953 Bom 334 and 
ATR 1947 Mad 205, Rel on. (Paras 4. 5) 


Cases Referred: Chronological 
AIR 1953 Bom 334 

AIR 1947 Mad 205 

(1902) TLR 25 Mad 399 

(1900) ILR 22 All 269 

(1897) ILR 21 Bom 784 (FB) 


P. N. Nag, for Petitioner; D. K. Khanna, 
for Respondents. 


Paras 


He He of pe ee 


ORDER:— This is a defendant’s 
revision petition against the order 
of the learned Subordinate Judge, 


Palampur, permitting the respondents to 
withdraw the suit filed by them with 
liberty to file a fresh suit, 

2. The plaintiffs filed a representative 
suit for a declaration that they were 
owners in possession of the land in suit, 
enjoying several specific rights therein, 
and a sale deed dated July 13, 1973 ex- 
ecuted by the second defendant was null 
and void and not binding on them. An 
application under O. 1, R. 8 of the Civil 
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P., C. was filed along with the plaint. It 
appears that the trial Court omitted to 
dispose of the application and proceed- 
ed with the trial of the suit. When it 
had recorded the evidence and reached 
the stage of arguments, it was discovered 
that the application under O. 1, R. 8 has 
not been disposed of. The plaintiffs ap- 
plied to the trial Court requesting it to 
dispose of that application, But before 
it could be disposed of, counsel for the 
plaintiffs made a statement expressing a 
desire to withdraw the sult on the ground 
that it contained a formal defect. The 
formal defect, it seems, was that per- 
mission under O, 1, R. 8 had not been 
granted. The trial Court made an order 
dated July 3, 1976 on the basis of the 
statement of counsel for the plaintiffs 
and dismissed the suit as withdrawn 
with permission to the plaintiffs to file a 
fresh suit on the same cause of action. 
The revision petition is directed against 
that order. 


3. At the out set, it is urged for the 
respondents that the petitioner had 
agreed to the order prayed for by the 
respondents and therefore this revision 
petition should not be entertained. Now, 


Ground No. 5 in the revision petition | 


does state :— 


“The learned Sub Judge merely on the 
statement of the parties wrongly allawed 
the withdrawal of the suit : 
But for the petitioner it is stated that 


eee seep #88 


the petitioner never agreed to the order, - 


and that when reference is made in the 
ground to “the statement of the parties” 


it is intended to (mean?) the statement . 


made by counsel for the plaintiffs, and 
the expression “parties” was used in the 
plural because of the several plaintiffs in 
the suit. It is said that neither the peti- 
tioner nor his counsel ever made any 
statement before the trial Court agree- 
ing that the respondents should be al- 
lowed to withdraw the suit with permis- 
sion to file a fresh suit. On going 
through the record of the trial Court, I 
am unable to find evidence of any such 
statement. 
ground in the revision petition has been 
set out is also ambiguous, and could 
reasonably support the. construction 
urged for the petitioner. The contention 
of the respondents is, therefore, rejected. 

4. The question is whether the trial 
Court was right in permitting the plain- 
tiffs to withdraw the suit with permis- 
sion to file a fresh suit. The relevant 
provision in O, -23 of the Code provides 
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The language in which the. 


[Prs, 2-5} H. P. 23 


for permission to a plaintiff to withdraw 
from a suit with liberty to institute a 
fresh suit in respect of the subject- 
matter of such suit where the Court is 
satisfied. “that a suit must fail by reason 
of some formal defect”. Upon the facts 
of this case, it seems that it is premature 
to say that this condition is satisfied. 
The provision contemplates that the 
suit must fail, and I am of opinion that 
so long as ‘the application under O. 1, 
R. 8 is pending, that cannot be said of 
the suit, The application was filed with 
the plaint, and it is the duty of the 
Court to dispose it of The omission to 
do so can be remedied at any stage 
during the trial of the suit. Ordinarily, 
leave under O, 1, R. 8 should be sought 
and its grant considered when the suit is 
instituted. But the omission to obtain 
leave at the commencement of the suit 
cannot serve as a reason for dismissing 
the suit. No question of jurisdiction is 
Involved, Leave can be granted at any 
stage after the suit has been filed. That 
was the view taken by a Full Bench of 
the Bombay High Court in Fernandez v. ` 
Rodriques, (1897) ILR 21 Bom 784 (FB), 
and that. view was ‘followed by the 
Allahabad High Court in Baldeo Bharthi 
v, Bir Gir, (1900) ILR 22 All 269, and by 
the Madras High Court in Chennu Menon 
v. Krishnan, (1902) ILR 25 Mad 368. It 
was reaffirmed by the Bombay High 
Court in Hubli Panjarapole v. Sara- 
swateyya Bayappa Kala Ghatki, AIR 1953 
Bom 334. The rule has been extended 
even to appeals: Mookka Pillai v. Vala- 
vanda Pillai, ATR 1947 Mad 205, 


3. The law. being so it was open to 
the trial Court to dispose of the appli- 
cation under O. 1, R. 8, C.P.C. even dur- 
ing the stage of arguments. There was 
good reason for doing so, The respon- 
dents had made an application in that 
behalf and the application needed to be 
disposed of. There was no justification 
at that stage for the Court to dismiss 
the suit as withdrawn with permission 
to file a fresh suit, By prematurely per- 
mitting the suit to be withdrawn with 
liberty to file a fresh suit, the trial Court 
consigned to oblivion all the effort, time 
and money spent by the parties in the 
conduct of the original suit. It is point- 
ed out by learned counsel for the res- 
pondents that a fresh suit has been fil- 
ed already and that, therefore, this Court 
should not grant any relief in this revi- 
sion petition. That circumstance, to my 
mind, should not dissuade me from re- 
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ferring the parties 
suit. 
6. The revision petition is allowed. 
The order dated July 3, 1976 made by 
the trial Court is set aside and the trial 
Court is directed to dispose of the ap- 
plication under O. 1, R, 8 of the Civil 
P. C. and, thereafter, to expeditiously 
determine the suit itself. In the circum- 

stances, there is no order as to costs, 
Petition allowed. 


back to the original 
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Shri Shiam Sunder Gautam and others, 
Appellants v. Shri Tara Chand and 
others, Respondents, 

R. F. A. No. 24 of 1968, D/- 7-11-1977. 

(A) Hindu Law — Joint family — Co- 
parcenary property — Presumption as to 
—Suit for partition — Defendants set- 
ting up exclusive title to property in suit 
—— Onus, l 


Where a Hindu father died leaving 
behind him his 3 sons and self-acquired 
and ancestral lands, the property became 
coparcenary property in the hands of 
is sons. The presumption of jointness 
no doubt becomes extremely weak when 
the property has remained in the sole 
possession of a large number of genera- 
tion of one branch. But when R one of 
the sons, and his two generations have 
been in possession of the properties for 
several years that by itself is not suff- 
cient to bring the case out from the 
presumption that the parties constitute a 
joint family and the properties are co- 
parcenary property. 

Hence, where in a suit for partition 
against R’s descendants the . defendants 
plead that all the lands had been given 


` to R by his father by a single transac- 


tion and the case of the defendants fails 
in respect of the two ancestral lands 
there is no reason why a distinction 
should be made in respect of the third 
land, AIR 1929 PC 8; Ref. to. 
(Paras 6, 7) 
(B) Limitation Act (36 of 1963), 
Arts. 64 and 65 — Co-owners — Adverse 
possession — In absence of proof of 
ouster possession of co-owner must be 
regarded as possession on behalf of all — 
There can be no ouster unless for a period 
of 12 years or more there has been a 
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disclaimer by the co-owner in possession 
of the right of other co-owners by open 
and unequivocal assertion of hostile title 
— Unless there is some overt act on the 
property to the knowledge of other party 
there can be no adverse possession. 


(Paras 8, 9) 
Cases Referred: Chronological] Paras 
AIR 1929 PC 8 7 


C. R. THAKUR, J. :— This is a defen- 
dants appeal arising out of a suit for par- 
tition of Hindu coparcenary property. 

2. The plaintiffs pleaded that they 
formed a joint Hindu family with the de- 
fendants, Shiam Sunder and others and 
the property in suit was coparcenary pro- 
perty, that they possessed a 2/3rd_ share 
in the same and e 1/3rd share belonged 
to the defendants. 


3. In order to understand the real re- 

lationship between the parties it would 
be proper to give the genealogical tree of 
the parties: 
(For Genealogical tree see next page 25) 
The plaintiffs alleged that Chaman Pra- 
kash, the natural son of Ganga Ram, had 
been adopted by Gauri Shankar, that 
he was entitled to a 1/8rd share in the 
property and the other plaintiffs to a 
1/3rd share. 


4. The defendants denied that they 
were the members of the joint Hindu fami- 
ly or that the suit property was coparce- 
nary property. They pleaded that the 
parties had separated 30 or 40 years ago. 
It was, however, admitted that the pro- 
perty was ancestral but further on it was 
pleaded that during the lifetime of their 
common ancestor, Shib Dutt, the pro- 
perty had been partitioned and thereafter 
they were living separately. The defen- 
dants also took up the plea that they 
were in adverse ‘possession of the suit 
property. It was said that the suit was 
barred by limitation. It was also asserted 
that the brothers of Ram Chander, dur- 
ing the lifetime of their father. had re- 
fused to pay the debts of their father and 
that Ram Chander had discharged the said 
debts and, therefore, Shib Dutt. their father 
disinherited the -other sons. It was denied 
that Chaman Prakash had been adopted 
by Gauri Shankar. It was also pleaded 
that the suit had not been properly valu- 
ed for purposes of court-fee and juris- 
diction, and that the plaintiffs were es- 
topped from filing the suit on account 
of their acts and deeds. 


5. The court below found that Chaman 
Prakash was the validly adopted son. of 
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Gauri Shankar and was entitled to a 1/3rd 
share on his death. However, this point 
is not relevant for the purposes of this 
appeal as the same is not pressed by 
learned counsel for the appellant. Issue 
No. 2 which arose on the plea that a 
decree in an earlier suit declaring Cha- 
man Prakash as the adopted son of Gauri 
Shanker was also not pressed. The trial 
court found the other issues against the 
defendants, with the result that a decree 
was passed in the suit in favour of the 
plaintiffs to the effect that they were en- 
titled to a 2/3rd share of the property 
and that they were entitled to divide the 
property by metes and bounds. Further, 
it was ordered that ome or more com- 
missioner or commissioners be appointed 
to effect partition of the property on the 
spot and on receipt of the report the 
plaintiffs would be entitled to a final 
decree. 


6. The plea of the appellants that 
they do not constitute a joint family with 
the respondents and that the property is 
of coparcenary property may be dealt 
with first. It cannot be disputed that the 
properties in Khasra Nos. 1577 and 1973 











hands of Shib Dutt while the property 
situated im Khasra No. 1924/2 must be 
regarded as his self-acquired property. 
The three properties, on the death of Shib 
Dutt, would constitute the coparcenary 
property of the Hindu coparcenary con- 
ting of his sons, Gauri Shankar, Ram 
Chander and Ganga Ram, and their sons. 
But the appellants say that because Gauri 
Shankar and Ganga Ram did not clear 
off the debts of Shib Dutt and Ram 
Chander did so, Shib Dutt in his lifetime 
gave away all the properties to Ram 
Chander. Reliance has been placed on a 
document (Exhibit DA) dated 10th Bha- 


(Defdt.4 (Defdt.5; (Detdt.6) Defdt 7) 


don, 1882 BK alleged to have been execu- 
ted by Shib Dutt in favour of Ram Chan- 
der. It purports to relate to land on which 
Ram Chander has been declared entitled 
to construct a house for himself, which 
house would fall in his share, The other 
two houses would also belong to Ram 
Chander unless the remaining sons deci- 
ded to take a share therein after giving 
to Ram Chander certain money and 
ornaments relating to a litigation and 
making reimbursement in respect of ex- 
penses incurred on the repair of the two 
houses. This document cannot be accepted 
as a will: It has not been attested by two 
Witnesses. It cannot also be treated as a 
gift, because admittedly. the value of the 
property is over Rs. 100/- and the docu- 
ment is not registered, It is also not pro- 
ved to be in the writing of Shib Dutt. 
The marginal witness Salig Ram cannot 
be identified. The oral testimony adduced 
for the purpose of proving the signatures 
of Shib Dutt and Salig Ram is unreliable. 
The document (Exhibit DA) cannot be 
used in support of the case of the appel- 
lants, There is then a letter (Exhibit 
D XX) alleged to have been written by 
Ganga Ram to Ram Chander, by which 
Ganga Ram appears to relinquish his in- 
terest in the properties. This document 
is also not registered and is of no help 
to the appellants. In my opinion, the oral 
and documentary evidence on the record 
does not establish that the three proper- 
ties were given away by Shib Dutt to 
Ram Chander. There ig nothing to sug- 
gest that they were not ancestral pro- 
perty in the hands of Gauri Shankar, 
Ram Chander and Ganga Ram on the 
death of their father Shib Dutt, 


7. Great reliance has been placed by 
learned counsel for the appellants on the 
principle enunciated by the Privy Coun- 
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cil in Yellappa Ramappa Naik v, Tip- 
panna (AIR 1929 P, C. 8): 


“When it appears from facts that 
through generations a property hag been 
possessed in a certain single line, it can 
never be ‘said that it lies upon that Tine 
to establish that it was dissociated gene- 
rations ago, from another line which ap- 
pears on the scene as a claimant and 
propones no facts of jointness, such as 
living in the same home, sharing in food 
or worship, or quoad estate participating 
in the enjoyment or fruits thereof To 
put, in consequence of a stretch of the 
doctrine of onus, an unnatural and forced 
construction upon the actual factg of 
family life and development is not war- 
ranted by the law of India.” 

That was a case where a single branch 
of the family-had through several gene- 
rations possessed the property in dispute. 
There can be no doubt that 
the presumption of -jointness ‘becomes 
extremely weak when the property has 
remained in the sole possession of a large 
number of generations of one branch. In 
the present case, after Shib Dutt there 
are only two generations which need to 
be taken into account: the three surviv- 
ing sons of Shib Dutt and their families. 
‘A third generation consists of ‘the 
daughterg of Vishwa Nath, one of the sons 
of Ram Chander. The doctrine laid down 
in Yellappa Ramappa Naik (supra) cannot 
be applied to the facts of the present case. 
It may be, as appears from the evidence 
before us, that for several years the res- 
pondentg ‘have lived separately at Delhi 
from the appellants who have been m 
possession of the property at Nahan. But 
that in itself is not sufficient to bring the 
case out frem the presumption that the 
parties constitute a joint family and the 

roperties are coparcenary in character. 
Indeed, it appears that when Ram Chan- 
der and his sons took a Ioan of Rs. 1,200/- 
from the Bank of Sirmur they executed 
a document (Exhibit PX), in which they 
mentioned that they were pledging their 
1/3rd share in the property in suit situa- 
ted in Khasra Nos, 1577 and 1973. The 
document is of January, 1953 Shib Dutt 
died long before this, and it is clear that 
‘the recital in the document cuts at the 
very root of the appellants’ case that all 
the properties were given away by Shib 
Dutt to Ram Chander alone. So far as 
the property situated in Khasra No. 1924/2 
is concerned, there is ng evidence worthy 


of reliance that it was given by Shib- 
Dutt to Ram Chander to the exclusion of - tiff 


the respondents. According ‘to the appel- 
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tants, it was by a single transaction co- 
vering all the properties that Shib Dutt 
had given the property to Ram Chander. 
When the case fails in respect of two 
properties, there is nothing to suggest 
why a distinction should be made in 
respect of the third. l 


8. The next question is whether the; 
appellants can be hèld entitled tọ the 
properties on the ground of adverse pos- 
session, It is well settled that in the ab- 
sence of clear proof of ouster, the posses- 
sion of one sharer must be regarded as 
possession on behalf of all. I have care- 
fully .considered the material evidence on 
the record, and to'my mind it is not 
reasonably possible to hold that the ous- 
ter from possession of the respondents 
has been established. There is nothing to 
show that for a period of twelve years 
er more there has been a disclaimer by 
the appellants of the right of the res- 
pondents by any open and unequivocal 
assertion of hostile title. A distinction 
was sought to be drawn in respect of the 
respondent Chaman Prakash, the adopted . 
son of Gauri Shankar, snd it was conten- 
ded by the appellants that because of the 
judgment of the learned District & Ses- 
sions Judge, Nahan in Case No. 12/1 of 
1998 (Exhibit PA) it must be held that 
so far as Chaman Prakash was concerned 
the appellants were in adverse possession 
of the properties, or at least of the pro- 

perty situated in Khasra No. 1924/2. The 
submission is based on the circumstance 
that issue No, 2 in that suit wag whether 
the defendant Ram Chander had establ- 
ished his possession on the property of 
Gauri Shankar deceased at the time of his 
death in 1998 BK and that the learned 
District & Sessions , Judge had decided 
the issue against- Chaman Prakash. In my 
opinion, on a perusal of the entire judg- 
ment in the suit it is not possible to say 
that the learned Judge has held that the 
defendant Ram Chander was in posses- 
sion. The issue was never considered on 
the merits. It was taken into considera- 
tion along with issue No, 3 which was on 
the point whether the plaintiff Chaman 
Prakash wag the owner of 1/3rd share of 
the properties situated in Khasra 
Nos. 1577, 1973 and 1924/2 and issue No. 6 
on the point whether the suit was not 
barred by S., 42 of Act 1 of 1977 BK. The 
learned Judge took the view that no suit 
for declaration of ownership of a 1/3rd 
share was maintainable inasmuch as it 
was brought on the basis that the plain- 

Chaman Prakash had inherited the 
property ag co-sharer. It was observed 
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that a suit for partition of the property 
had to be filed. A declaration could not 
be granted because so. long as the family 


continued joint it could not be predicated 


what was the particular share of any 
member of the family. It is apparent that 
because the suit wag found not maintain- 
able the learned Judge declined to give 
any finding on issue No. 2. It cannot be 
said that he had rendered a finding that 
the defendant Ram Chander was in pos~ 
session of the property of Gauri Shankar. 


9, From the oral evidence led by the 
parties also the only conclusion that can 
be drawn is that the defendants had not 
been treating the property as their own, 
disclaiming the right, title and interest 
of the plaintiffs over the property. Un- 
less some overt act on the property te 
the knowledge of the other party is es~ 
tablished there can be no adverse posses~ 
Sion in the case of co-sharers. Therefore, 
the plea of adverse possession fails. 


10. Since the plea of adverse posses~ 
sion raised by the defendants is negatived 
the question of limitation does not arise. 

11. These were the only points that 
were argued. In these circumstances, the 
appeal fails and is dismissed with costs. 


Appeal dismissed. 


AIR 1978 HIMACHAL PRADESH 27 
R. S. PATHAK, C. J. 
Smt, Surinder Kaur, Petitioner v. 
Mohinder Bahadur Singh, Respondent. 
Civil Revn. No. 68 of 1977, D/- 4-1i- 
1977. 


Civil P. C. (5 of 1908), O. 9, R. 13; 
S. 96 (2) — Disposal of application under 
O. 9. R. 13 after appellate decision — Ap- 
peal against ex parte decree dismissed 
as time barred — Whether Court passing 
ex parte decree. can set it aside. 

An appeal although barred by time, is 
nonetheless an appeal in the eye of law 
and the order dismissing the appeal 
as barred by time, is an order passed in 
the appeal, Therefore, such order of dis- 
missal of appeal from an ex parte order 
must be taken as affirming the ex parte 
order made by the lower court. In con- 
sequence, the order must be ceemed to 
have merged into the appellate order. 
Therefore in law there was no ex parte 
order which could be set aside by the 
original court. ATR 1956 SC 367 and AIR 
1965 Orissa 102 Foll. (Para 3) 

Anno: AIR Comm., Civil P, C. (8th 
Edn), S. 96, N. 12; O. 9 R. 13, N. 11. 
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Cases Referred: Chronological Paras 
AIR 1965 Orissa 102 3 
ATR 1956 SC 367 3 


B. B. Vaid, for Petitioner; B. Sita Ram, 
for Respondent. 


ORDER:— This revision petition by a 
landiady is directed against two orders 
dated July 5, 1977 and Aug. 2, 1977 made 
by the Controller under the Himachal 
Pradesh Urban Rent Control Act. 


2. The petitioner applied for the 
ejecfment of the respondent, who was 
her tenant in set No. 2, Adda Villa, 
Lower Kainthu, Simla. The Controller, 
Simla, made an ex parte order dated 
Oct. 16, 1976 directing the ejectment of 
the respondent. The respondent applied 
on Nov. 29, 1976 before the Controller 
for setting aside the order on the ground 
that he had not been served with notice 
of the ejectment petition. He also filed 
an appeal against the ejectment order. 
That appeal was dismissed by the Ap- 
pelate Authority on June 7, 1977 as bar- 
red by time. In the application before 
fhe Controller for setting aside the eject- 
ment order, the petitioner raised the ob- 
jection that the application could not 
proceed as the appeal against that very 
order had been disposed of and the order 
must be deemed to have merged into the 
appellate order. The objection was over- 
ruled by the Controller by hig order 
dated July 5, 1977. Subsequently, he 
made an order on Aug, 2, 1977 allowing 
the application on the merits and setting 
aside the ex parte order of ejectment. 
This revision is directed against the order 
dated July 5, 1977 and Aug. 2, 1977. 


3. Learned counsel for the petitioner 
contends that the order setting aside the 
ex parte ejectment order was incompe- 
tent because the ejectment order itself 
had merged in the appellate order. The 
contention ig sound and must be accepted. 
There can be no doubt that an appeal, 
although barred by time, is nonetheless 
an appeal in the eye of law, and an order 
dismissing the appeal as barred by time 
is an order passed in the appeal, That 
was laid down by the Supreme Court in 
Mela Ram & Sons v. Commr, of Income 
tax, Punjab, AIR 1956 SC 367. There- 
fore, although the appeal was dismissed 
as time-barred by the Appellate Autho- 
rity it must be taken as affirming the 
ejectment order made by the Controller. 
See Banwari Lal Bhoid v. P. greene 
tham AIR 1965 Orissa 102. In conse- 


28 H. P.  {[Prs. 1-2] 


quence, the ejectment order must be 
deemed to have merged into the appel- 

te order. Therefore, in law there was 
no ejectment order on which the applica- 
tion before the Controller could act. The 
order made by the Controller on July 5, 
1977 is erroneous. And his further order 
dated Aug. 2, 1977 setting aside the eject- 
ment order must be helg “to be without 
jurisdiction. 

4, The revision petition is allowed, 
the orders dated July 5, 1977 and Aug. 
2, 1977 made by the Controller are quash- 
ed, and the application for setting aside 
the ex parte ejectment order is rejected, 
There is no order as to. costs. 

Revision allowed. 
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Abhi Ram, Petitioner v. Moti Ram and 
others, Respondents, T 

Civil Revn. No. 43 of 1977. D/- 3-11- 
1977. 

Civil P. C. (5 of 1908), O. 41. R. 5 — 
Limitation — Suit proceedings stayedpend- 
ing appeal — Application to continue the 
proceedings after appellate . decision . — 
‘No limitation applies. 


When an order is made staying“ the 
proceedings in the suit pending appeal, 
there is no question of any revival of the 
suit, The stay order automatically came 


to an end as soon as the appeal was dis- 


posed of by the appellate Court. No limi- 
tation was prescribed for conveying- the 
information about the appellate decision 
to.the trial Court. There is -no question 
whatever of any period of limitation in 
the matter. Inasmuch as the suit remains 
‘pending in the trial Court, no provision 
of the Limitation Act can be said to have 
been attracted. Any. application moved 
for continuing the proceeding in the suit 
_ could only be. an application ‘by way of 
- information. (Para 4) 
© D. P. Sood, for Petitioner; Yoginder 
Pal vice Chhabil Dass,: for Respondents. 

ORDER :— This revision petition is 
directed against an order dated March 19, 
1977 of the learned Subordinate Judge, 
Kandaghat purporting to restore a “suit 
and directing that the.legal representa- 
tives of certain deceased parties in the 
suit be brought- on the record. = 

2. A suit was filed in the Court of the 
learned Subordinate Judge, Kandaghat, 
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and during the pendency of the suit an 
order was made by the learned Subordi- 
nate Judge staying the proceedings in the 
suit pending the disposal of a first appeal - 
in the High Court. i The order specifi- 
cally directed that the suit be stayed and 
the record be consigned to the record- 
room, the suit to be revived when the 
appeal had been disposed of im the High 
Court. The order of stay was made on 
Dec. 5, 1966. It appears that the appeal 
was actually disposed of by the High 
Court on Oct. 7, 1968. On April 1, 1972 
Jagat Ram one of the plaintiffs died and 
on Feb. 2, 1973 Bala Ram, another plain- 
Thereafter on- May 1, 1973 
Gorkhia, a defendant, died. On Aug, 5, 
1973 an application was made by the 
plaintiffs for impleading the legal repre- 
sentatives of the deceased parties. It 
was stated in the application that: 


."1, The above suit which was pending 
in this Court has been stayed on 5-12- 
1966 under the orders of Hon’ble High 
Court issued in a civil appeal.to which 
the plaintiffs in the present case were 
not the parties. 


2. That the said appeal had been dis- 
missed by the High:Court but the Court 
has not restored the suit so far. An ap- 
plication for its restoration is being 
moved today. The plaintiffs have come 
to know about the dismissal of the afore- 
said appeal on ist of Aug. 1973 only.” 
Thereafter the application recited the 
fact of the death of-the parties mentioned 
above and set out the legal representa- 
tives, The prayer contained in the ap- 
plication was to the following effect 

“5. It is, therefore, prayed that legal 
representatives of Jagat Ram.and Bala 
Ram deceased plaintiffs as specifled in 
para 3 above may please be impleaded as 
plaintiffs in their stead and legal repre- 


‘sentatives of ‘Gorkhia , pro forma defen- 


dant as specified in: para 4 above may 
please be impleaded as pro forma defen- 
dants.” 
To this applicationg the dereadants made 
reply, and a number of objections were 
taken to the .application. On the con- 
troversy so arising. between the parties 
the trial Court framed the following 
issues, 
Ta ‘Whether ‘the application filed by 
the petitioner ig within time? OPP. , 
2, Whether the suit has abated for not 
bringing the LRs of the deceased parties 
in time? onus (objected) OPR _ . 
3. What is the date of death of some . 
of the ‘plaintiffs and defendants'in this 
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guit and what ig its effect on this appa 
Hon? OPP 


' 4, Relief.” 
It appears that an RENET TA was also 
made separately by the’ plaintiffs for 
“restoration” of the suit. 
plications were disposed of by the learn- 
ed Subordinate Judge by his order dated 
March 19, 1977. They were allowed and 
the legal representatives were brought on 


the record in place of the deceased par- . 


ties. 


3. By this revision petition, learned 


counsel for the petitioner contends that 
the order dated March 19, 1977 made by 
the learned Subordinate 
from want of jurisdiction for the reason 
that the application filed by the plain- 
tiffs for substitution of the legal represen- 
tatives did not pray for setting aside 
the abatement of the suit. It is also urged 


that the plaintiffs knew of the death of 


the parties much before the substitution 
application wag . made and that in fact 
the application was barred by limitation. 


4. It may at once be stated that the 
learned Subordinate Judge as well. as 
the parties before him appear to 
proceeded under a complete misconcep- 
tion of the effect of the order staying the 
proceedings in the suit. When the learn- 
ed Subordinate Judge madean order 
staying the proceedings in the suit, there 
was no question of any revival of the 
suit, The suit continued pending in the 
trial Court. It had mot been disposed of 
finally. 
decree had passed in the suit. There was 
no question of reviving the suit. If it 
wag consigned to the record-room that 
was merely by way of convenience. All 
along the suit must be taken to have 
continued pending in the trial Court, and 
what had been done was to-stay the pro- 
ceedings in the-suit so long as the appeal 
in the High Court was not disposed of. 
On -the disposal of that appeal, the trial 


Court should have formally revoked the- 


order staying the suit. In fact, in law 


even that was not necessary. The stay 


order automatically came to an end . as 
soon as the appeal was disposed of by 
the High Court. All that was needed 
was information that the appeal had been 
disposed of in order that: the learned 
Subordinate Judge should take up the 
suit ‘again. That information ‘should 
have been conveyed’ by the High Court 
to the trial Court in the event that the 
High Court had been informed by the 


trial Court that the suit had been stayed. 


‘Abhi Ram v. Moti Ram (Pathak C. J.) 


Both the ap- © 


Judge suffers. 


have- 


It had not been dismissed. -No' 


- plication called for a 
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because of the pendency of the appeal 
in the High Court. In case that was not 


- done, one of the parties should have in- 


formed the trial Court that the appeal 
had been disposed of and that the suit 
should be taken up again. Properly, it 
was the duty of the plaintiffs to have in- 
formed the tria] Court of the disposal of 
the appeal, The arguments on the appli- 
cation filed before the trial Court for 
“restoration” of the suit proceeded on the 
assumption that some period of limita- 
tion was prescribed for conveying that 
information to the trial Court. There is 
no quéstion whatever of any period of 
limitation in the matter, Inasmuch as the 
suit had remained pending in the trial 
Court, no provision of the Limitation Act 
can be said to have’ been attracted. Any 
application moved for continuing the 


-proceedings in the suit could only be an 


application by way of information. It was 


hot an application asserting any right in 


the applicant. The right which the plain- 
tiffs enjoyed was a right asserted by 
them when the plaint wag instituted and 
that -right continued in existence ali 
along. However, under the impression 
that the suit needed to be revived before 
any proceeding could be taken therein, 
according to the case of the plaintiffs no 
substitution application could be made 
by them until they .came to know on 
Aug. 1, 1973 of the disposal of the appeal 
in the High Court. The case set up by 
the plaintiffs that they had come to know 
of the disposal of the appeal only on Aug. 
1, 1973 has been believed by the learned 
Subordinate Judge. In accepting that case 
of the plaintiffs, I am unable to hold 
that the learned Subordinate Judge has 
committed any error of jurisdiction. As re- 
gardg the point that the application moved 
by the plaintiffs for substitution of the 
legal representatives did not also pray for 
getting aside the abatement of the suit, 
it seems to me that in substance the ap- 
decision on that 
question, and that question was present 
to the mind of the defendants when they 


- filed their reply to the application. In- 


deed, an issue was specifically framed on 
the point whether the suit had abated 
because the legal representatives of the 


‘deceased parties had not been brought 
‘on the record in time, The learned Sub- 


ordinate Judge applied his mind to this 
part of the case and came to the conclu- 
sion that the plaintiffs had explained the 
delay satisfactorily. There was evidence 
before the learned Subordinate Judge on 
which he could come to that conclusion: 
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In the circumstances, I am unable to 
find any jurisdictional error in the order 
impugned in this revision petition. 
5. The revision petition is dismissed, 
but there is no order as to costs. 
Revision dismissed. 
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Siri Ram, Defendant-Appellant v. 
Pritam Singh, Plaintiff-Respondent, 

Second Appeal No. 61 of 1977, 
28-9-1977, 

T. P. Act (1882), S. 106 — Notice in 
cases not governed by S. 106. 

T. P. Act has not been applied as such 
to the territory of the erstwhile State of 
Punjab, Insofar as S. 106 requires prior 
notice to the tenant informing him that 
his tenancy is being terminated, the re- 
quirement is reasonable and just. Prior 
notice is. necessary to enable the tenant 
to look for other accommodation. 
But justiee, equity and good conscience 
do not require that the notice should 
necessarily terminate with the end of the 
month of the tenancy. Case law discus- 


D/- 


sed. (Paras 4, 5) 
Cases Referred: Chronological Paras 
AIR 1969 Punj & Har, 26 4 
1968 Delhi LT 182 4 
1968 Punj LR (D) 55 4 
AIR 1953 SC 228 4 
AIR 1933 Lah 134 ; 4 

Indar Singh, for Appellant; Chhabil 


Dass and Yoginder Paul, for Respondent. 

JUDGMENT :— This is a tenants se- 
cond appeal arising out of a suit for 
ejectment, 

2. The plaintiff filed a suit alleging 
that the premises mentioned in the plaint 
were let out to the defendant on a mon- 
thly rent of Rs. 18.00 per mensem in 
the year 1973. On April 16, 1973, the 
landlord served a notice on the tenant 
requiring him to vacate the premises. 
Because of his. refusal to leave, the plaintiff 
filed the suit. The suit was resisted by the 
defendant on the ground, inter alia, that 
the notice terminating his tenancy was 
invalid. The trial court decreed the suit, 
and an appeal by the defendant has been 
dismissed by the learned District Judge. 
And now this second appeal 

3. Learned counsel for the appellant 
contends that the notice terminating the 
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tenancy is invalid because the provisions 
of 5. 106 of the Transfer of Property Act 
require that the notice period should ter- 
minate with the month of the tenancy, 
and in this case, it is said, the tenancy 
month closed on the 8th May 1973 while 
the notice allowed the appellant time up- 
to 9th May, 1973. In my judgment, the 
appeal must be dismissed, but while doing 
so I must record that learned counsel for 
the appellant very fairly placed all the 
cases on the point before me, 


4, The area out of which the present 
case arises was formerly a tehsil in the 
erstwhile State of Punjab. It was in- 
corporated in Himachal Pradesh by vir- 
tue of the Punjab Reorganisation Act, 
1966. Under S. 88 of that Act, the laws 
in force in that area before its incorpora- 
tion in Himachal Pradesh continue im force 
even thereafter. Accordingly, this case 
must be disposed of under the law pre- 
vailing in Punjab. Now, there can be no 
dispute that the Transfer of Property 
Act has not been applied ag such to the 
territory of the erstwhile State of Pun- 
jab, and the courts have confined them- 
selves to applying the principles embodi- 
ed therein insofar as they can be said to 
be founded in justice, equity and good 
conscience. Namdeo Lokman Lodhi v. 
Narmadabai AIR 1953 SC 228, the 
Supreme Court declared that all the pro- 
visions of Ss. 105 to 116 of the T. P. Act 
could not be regarded as founded in rea- 
son and equity. It is only to the extent 
that those sections of the Act give sta- 
tutory recognition to the principles of 
justice, enquity and good conscience that 
they are applicable also tọ cases not 
governed by the Act. The law declared 
by the Supreme Court -has been followed 
by the Delhi High Court in Messrs. 
C. L. Mehra & Sons v. Kharak Singh 1968 
Pun LR (D) 55. A number of cases on 
the point were considered by the Pun- 
jab High Court in Sahib Dayal v. Joti 
Parshad 1968 Delhi LT 182 and it was 
laid down by the learned Judges that 
the rule embodied in S. 106 of the T.P. 
Act that notice terminating the tenancy 
should expire with the end of the month 
of the tenancy is a rule of a technical 
nature and canmot be regarded aş pro- 
ceeding out of justice, equity and good 
conscience.’ Thereafter, the point was 
considered by the Punjab and Haryana 
High Court in Sewaraj Pal v. Janak Raj 
AIR 1969 Punj & Har 26 and it was speci- 
fically laid down that although the re- 
quirement of service of notice terminating 
the tenancy was founded in justice, equity 
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and good conscience, the provision in that 


section requiring the notice to expire | 


with the end of the month of the tenancy 
could not be regarded in that light. It 
may be mentioned that the earlier view 
of the Lahore High Court in Rattan Sen 
sachhar v, Sm. Krishan Kaur AIR 1933 
Lah 134, which appears to have applied 
the rule in 5. 106 in its entire rigour was 
not approved of in the later cases. 

3 In my judgment, the opinion ex- 
pressed in these later cases is, with res- 
pect, one which commends itself. -There 
can be no doubt that insofar as 5S. 106 
of the Transfer of Property Act requires 
prior notice to the tenant informing him 
that his tenancy is being terminated, the 
requirement ig reasonable and just. 
Prior notice is necessary to enable the 
tenant to look for other accom- 
modation. But justice, equity and good 
conscience do not require that the notice 
should necessarily terminate with the 
end of the month of the tenancy. 

6. There is no force in this appeal. 
It is dismissed, but there is no order as 
to costs. 


Appeal dismissed. - 
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R. S. PATHAK, C. J. AND 
T. U. MEHTA, J. 


Union of India and another, Appellants 
v. Vishwanath Sud and another, Respon- 
dents. 

- FAO. Nos. 6 and 8 of 1975, D/- 5-9- 

1977.* 

(A) Arbitration Act (1940), S. 30 — 
Building contract between contractor A 
and Govt. — Under Cl. 2 A liable to pay 
compensation for delay in executing work 
— Compensation to be determined by 
Engineer —Under Cl. 25 all disputes to 
be referred to 
under Cl. 2 covered by CL 25 — Arbi- 
trator does not travel outside his juris- 
diction in granting compensation. Deci- 
sion of Thakur J. D/- 3-12-1974 (HP), 
Reversed.. - 

Where the contractor A entered into a 
building contract with the Govt. and 
under Cl, 2 of the agreement A was 


liable to pay compensation to the Govt. — 


for delay in execution of work at 1 per 
cent or such smaller amount as the 
Superintending Engineer, whose decision 
was to be final, might decide on the esti- 


*(Against Judgment of Thakur, J., 
D/- 3-12-1974), 


JU/KU/D761/77/GNB/MV3 


Union of India v. Vishwanath Sud 


arbitration — Dispute. 
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mated cost of whole work for every day 
of delay and under Cl. 25 of the agree- 
ment all disputes arising between the 
parties were to be referred to arbitrator 
appointed by the Chief Engineer, it was 
held that the dispute as to A’s liability 
for compensation under Cl. 2 was covered 
by CL 25 and the arbitrator had jurisdic- 
tion to award compensation. ATR 1953 Punj 
50 and AIR 1957 Punj 152 and AIR 1935 
Mad 356 and AIR 1947 Lah 215 and 1843 
to 1960 All ER Rep 1 and 1920 All ER Rep 
674 and 1965 (3) All ER 619 and 1972 (1) 
All ER 121 Dist. Decision of Thakur J, D/- 
3-12-1974 (HP), Reversed. (Para 14) 

Anno: AIR Manual (8rd Edn.) Arb. 
Act, S. 30, N. 16. 

(B) Arbitration Act (1940), S. 30 — 
Award — Interference under S. 30 — 
Grounds indicated — Measurement Book 
not made part of award — Court if can 
examine Beok to see if claims were pro- 
perly allowed by arbitrator. 

The grounds on which the Court can 
interfere with an award are detailed in 
S. 30 and the Court is not entitled to 
make a roving and sifting investigation of 
the record and proceedings before the 
arbitrator and constitute itself a regular 
Court of appeal. from the award and 
when the award is not a speaking award 
the Court cannot go behind the award 
when the face of the award does not 
show the error and when the Measure- 
ment Book containing record of the work 
actually done by the contractor for the 
Govt. had not been made part of the 
award and at best constitutes evidence 
before the arbitrator it cannot be examin- 
ed by the Court for purpose of dis- 
covering an error in the award and 
finding out whether the sums in respect 
of the claims were properly awarded or 
disallowed by the arbitrator. AIR 1967 
SC 1030 and AIR 1967 SC 1032 and AIR 
1971 SC 1646, Rel on; AIR 1970 SC 753, 
Dist. . (Paras 16, 18) 

Anno: AIR Manual (8rd Edn.) Arb. 
Act, S. 30, N. 2. 

(C) Arbitration Act (1940), S. 29 — 
Award granting certain sums to con- 
tractor A and Govt. — After setting off 
sums A entitled te certain sum against 
Govt. — A if entitled to interest on ‘sum. 

Where disputes arising out of a build- 
ing contract between the contractor A 
and the Govt, were referred to the arbi- 
trator and he awarded certain sums to 
the Govt. and certain sums to A and 
after setting off the sums A was still 
entitled to a certain sum against the 
Govt. it was held that A was entitled to 
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interest on such sum from the date of the 
decree confirming the award. (Para 19) 


Anno: AIR Manual (3rd .Edn.) Arb, — 


Act, 5. 29. N, 1. 

Cases Referred: Chronological Paras 

(1972) 1 All ER 121: (1972) 1 WLR 146 
P. & M. Kaye v. Hosier & Dickinson 


Ltd. s 12 
AIR 1971 SC 1646: (1970) 2 SCC 861 16 
AIR 1970 5C 753 18 
AIR 1967 SC 1030 16 
AIR 1967 SC 1032 16 


(1965) 3 AH ER 619 : (1965) 3 WLR 1096 
East Ham Borough Council v. Bernard 


Sunley and Sons Ltd. 12 
AIR 1957 Punj 152 11 
AIR 1953 Punj 50 11 
AIR 1947 Lah 215 ) 12 
AIR 1935 Mad 356 12 
1920 All ER Rep 674 Eaglesham 

McMaster 12 
1843 to 1960 All ER Rep 1 Scott v. 

Avery i 12 

Advocate-General, for Appellants; 


Chhabil Dass, for Respondents, 

PATHAK, C, J.: — This and the con- 
nected first appeal are directed against 
the judgment and order dated Dec. 3, 
1974 of our brother Thakur disposing ol 
objections against an arbitration award. 

2. The appellant Government entered 
into a contract dated June 20, 1968 with 
the respondent, Vishwa Nath Sud, a build- 
ing contractor for the construction of a 
Farmers’ Community Centre at Thane- 
dhar at a cost of Rs. 2,40,000/-. A dispute 
having arisen between the parties in re- 
gard to the execution of the contract, it 
was referred to the sole arbitration of the 
Superintending Engineer, Shri R. K. 
Sarkar, under cl. 25 of the agreement. 
The contractor filed a claim for 
Rs. 1,28,000/- before the Arbitrator, and 
the Government filed a counter-claim. 
On March 20, 1972 the Arbitrator made 
his award. The contractor was awarded 
Rs. 31,932/- and the Government Rupees 
21,504/- on their respective claims. 

3. On application by the contractor, 
the Arbitrator filed his award in Court. 
The contractor applied under Ss. 15 and 
16 of the Indian Arbitration Act for a 
modification of the award in respect of 
items Nos. 1, 8 and 9 of his claim and 
item No. 1 of the Government’s counter- 
claim. The Government filed objections 
under Ss. 30 and 33 of the Act and pray- 
ed that a sum of Rs. 8,080.20 be awarded 
in its favour or, alternatively, the award 
be remitted for fresh consideration. A 
number of issues were framed by the 
learned single Judge, but only two issues 
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were pressed, They involved the ques- 
tion whether the award of the Arbitrator 
wag liable to be modified or remitted in 
the light of-the objections taken by the 
parties, The learned single Judge upheld 
the plea of the contractor that the Arbi- 
trator had no jurisdiction to entertain the 
claim of the Government that he was 
liable to pay compensation for the delay 
in executing the work and, therefore, he 
set aside the Award in go far as it direct- 
ed the contractor to pay Rs. 20,000/- on 
this account to the Government. All 
other pleas raised respectively by the 
parties were rejected. 


A. The Government hag now filed 
First Appeal from Order No. 6 of 1975, 
while the contractor has filed First Ap- 
peal from Order No. 8 of 1975. 


5. In the appeal filed by the Govern- 
ment, the principal contention is that the 
learned single Judge erred in holding that 
the Arbitrator acted outside his powers 
in awarding the sum of Rs. 20,006/- to 
the Government against the contractor on 
account of delay in execution of the 
work. The learned single Judge has held 
that the claim falls within the scope of 
cl, 2 of the agreement which, in his view, 
places the matter exclusively within the 
jurisdiction of the Superintending Engi- 
neer, and consequently excludes it from ` 
the domain of the Arbitrator. The con- 
tention of the learned Advocate-General 
is that the determination of compensation 
under cl, 2 is administrative in nature, 
and is open to judicial enquiry before 
an arbitrator under cl. 25. Alternatively, 
if the determination under cl. 2 is con- 
clusive and is not amenable to arbitral 
scrutiny under cl, 25, he urges that there 
was no Superintending Engineer on the 
date when the dispute arose and there- 


.fore there was no possibility of any deci- 


sion under cl. 2, and that being so the 
provision for arbitration under cl. 25 was 
not excluded. 


6. It is necessary to set forth the two 
clauses of the agreement. Clause 2 pro- 
vides: l 

“Clause 2: Compensation for delay. 
The time allowed for carrying out the 
work as entered in the tender shall be 
strictly observed by the contractor and 
shall be deemed to be the essence of the 
contract on the part of the contractor 
and shall be reckoned from the 15th day 
after the date on which the order to 
commence the work is issued to the con- 
tractor. The work shall throughout the 
stipulated period of the contract be pro- 
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ceeded with all due diligence and the 
contractor shall pay as compensation an 
amount equal to 1%, or such ‘smaller 
amount as the Superintending Engineer 
(whose decision in writing shall be final) 
may decide on the amount of the estimat- 
ed cost of the whole work as shown in 
the tender, for every day that the work 
remains uncommenced, or unfinished, 
after the proper dates............ i 


T. Clause (25) declares: 


“Clause (25): —- Settlement of dis- 
putes by Arbitration. 
Except where otherwise provided 


în the contract all questiong and dis- 
putes relating to the meaning. of the 
specifications, designs, drawings and in- 
structiong hereinbefore mentioned and 
as to the quality of workmanship or 
materials used on the work or as to any 
other question, claim, right, matter or 
thing whatsoever, in any way arising 
out of or relating to the contract, designs, 
drawings, specifications, estimates, in- 
struction, orders, or these conditions 
or otherwise concerning the works or the 
execution or failure to execute the same 
whether arising during the progresss of 
the work or after the completion or 
abandonment thereof shall be referred to 
the sole arbitration of the person ap- 
pointed by the Chief Engineer, Himachal 
‘Pradesh Public Works Department. It 
will be no objection to any such ap- 
pointment that the arbitrator so appoint- 
ed is a Government servant, that he had 
to deal with the matters to which the 
contract relates and that in the course of 
his duties as Government servant he had 
expressed views on all or ‘any of the 
matters in dispute or difference. The 
arbitrator unto whom the matter is origi- 
oally referred being transferred or 
vacating his office or being unable to act 
for any reason, the Chief Engineer, 
Himachal] Pradesh Public Works Depart- 
ment at the time of such transfer, vaca- 
tion of office or inability to act, shall 
appoint another person to act as arbi- 
trator in accordance with the terms of 
the contract, Such person shall be entitl- 
ed to proceed with the reference from 
the stage at which it was left by _ his 
predecessor. It is also a term of this con- 
tract that no person other than a person 
appointed by the Chief Engineer, Hima- 
chal Pradesh Public Works Department 
should act as arbitrator and, if for any 
reason, that is not possible, the matter 
is not to be referred to arbitration at all. 
_ Subject as aforesaid the provisions of 
the Arbitration Act, 1940, or any statu- 
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tory modification or re-enactment thereof 
and the rules made thereunder and for 
the time being in force shall apply to the 
arbitration proceeding under this clause.” 

8. According to CL 2, the time allow- 
ed for executing the work is deemed to 
be of the essence of the contract on the 
part of the contractor. The work is re- 
quired to proceed with all due diligence 
throughout the stipulated period of the 
contract and in the event of the work not 
being commenced on the due date or 
being left unfinished on the appointed 
date “the contractor shall pay as com- 
pensation an amount equal to 1%, or such 
smaller amount ag the Superintending 
Engineer (whose decision in writing shall 
be final) may decide on the amount of 
the estimated cost of the whole work as 


shown in the tender, for every day that. — 


the work remaing uncommenced, or un- 
finished, after the proper dates’, It is 
apparent that in the ordinary course, the 
rate of compensation payable by the con- 
tractor is 1% of the amount of the 
estimated cost of the whole work. But a 
departure from this course is envisaged 
if the Superintending Engineer considers 
it a case for determining the compensa- 
tion at a smaller amount. The considera- 
tion may turn on extenuating circum- 
stances in-favour of the contractor. 

9. The question is whether the com- 
pensation determined under cl. 2 is ex- 
cluded from the scope of arbitration 
under cl, 25. The sine qua non for the 
application of cl. 2 ig that the contractor 
should have been guilty of delay in com- 
mencing the work or in completing it. A 
reading of cl. 2 indicates that neither the 
authority, nor the procedure, is prescribed 
for determining whether the contractor 
is responsible for the default, Evidently, 
the matter has been left to administrative 
action. An officer of the Department will 
make this determination in the course of 
an administrative proceeding. Having 
reached the conclusion that the contractor 
is responsible, if the officer is other than 
a Superintending Engineer he is bound to 
compute the compensation at the stipulat- 
ed rate of 1%. If there ig reason to be- 
lieve that extenuating factors exist in 
favour of the contractor justifying a lower 
compensation, it is the Superintending 
Engineer alone who can decide on a smal~ 
ler amount of compensation. The deci- 


sion of the Superintending Engineer is 
intended to be final. 


10. Now, whether the contractor is 
responsible for the delay is a matter 
which can raise gerious dispute in a 





- responsible for it. 
> .the negligence of the contractor, may 
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particular case. That dispute will arise 
after the contractor has been informed 
that he is liable to pay compensation 
determined under Cl. 2. There is nothing 


'. In cl. 2 itself which points necessarily to 


the participation of the contractor in the 

‘proceeding under cl. 2, Clause 2 con- 
~ templates a wholly administrative pro- 
ceeding, in which no prior notice to the 
contractor is envisaged before the com- 
pensation is determined. Nonetheless, 
after the determination is effected and 
the liability is communicated to the con- 
tractor he may question the liability. It 
is open to him to say that he is not res- 
ponsible for the delay. There: may he 
several reasons where a delay may he 
occasioned without the contractor being 
Vis major, and not 


“have brought about the delay. There 
may be circumstances which no human 
foresight. could provide against. and of 
which human prudence is not bound to 
Tecognise the possibility. Another in- 
stance mav lie in the omission of the 
Government to fulfil a condition precedent 
essential to the contractor commencing 
the work or completing it. If the Gov- 
ernment fails to fulfil the condition 
within reasonable time. no responsibility 
can be laid at the door of the contractor. 
There may be other reasons for the delay, 
which are not related to the contractor. 


11. Inasmuch as a bona fide dispute 
can be raised by the contractor in re- 
gard to his liability to compensation 
under CL 2 and as no machinery is pro- 
vided in CL 2 for the resolution of that 
dispute, there is ample justification for 
holding that resort can be had to arbi- 
tration under Cl. 25. The arbitration of 
such a dispute is intended under Cl 28. 
No arbitration is contemplated under 
Cl. 2. For that reason, the reliance 
placed by learned counsel for the con- 
tractor on Great American Insurance Co. 
Ltd. v. Bodh Raj, AIR 1953 Punj 50 and 
Great American Insurance Co.- Ltd. v. 
Dina Nath, AIR 1957 Punj 152 is mis- 
conceived, The Arbitrator under Cl. 25 
has the widest powers in regard to the 
dispute referred to him. He can decide 
both whether the contractor has incurred 
any liability of compensation at all on 
account of the delay in the commence~« 
ment of the work or in its completion 
and also, if such Hability is esteblished, 
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of the Superintending Engineer under 
CL 2 has been made final, and therefore 
it cannot be the subject of arbitration 
under CL 25. The statement in Cl. 2 that 
the decision of the Superintending Engi- 
neer is final merely constitutes a decia- 
ration that no officer in the Departmert 
can disturb the quantification. We have 
been referred to para. 20 of Vol. II of 
the C. P. W. D. Manual, and it provides 
that the quantum of compensation levied 
by the Superintending Engineer shall 
not be changed without the approval of 
the Government. The finality cannot be 
construed as extending, for the reasons 
which have prevailed with us. to ex- 
Cluding the jurisdiction of the Arbitrator 
under Cl. 25. In South India Railway 
Co. Lid. v. S. M. Bhashyam Naidu. AIR 
1935 Mad 356 and Governor-General in 
Council v. Simla Banking and Industrial 
Co. Ltd.. New Delhi. AIR 1947 Lah 215 
the jurisdiction considered there was in 
nature arbitral, and consequently the ex- 
pression “final” was, in each of those 
two cases, construed accordingly. Nor 
do we find anything in Scott v. Avery, 
1843 to 1960 All ER Rep 1 which can he 
of any assistance to the contractor. We 
have also been referred to para. 1200 on 
page 612 and para. 1215 on page 619 of 
Vol. 4 of Halsbury’s Laws of England, 
and to Eaglesham v. Momaster, 1920 AU. 
ER Rep 674: East Ham Borough Council 
v. Bernard Sunley & Sons Ltd., (1965) 3 
All ER 619 and M. Kave Ltd. v. Hosier 
and Bickinson Ltd.. (1972) 1 All ER 121. 
In our opinion, the material on which 
learned counsel for the contractor relies 
is of no relevance. The law stated there 
relates to the status and consequences of 
a provision in an agreement between the 
contractors and the employers providing 
for a certificate by an Architect. Certifi- 
cation by the Architect was expressly 
made conclusive between the parties in 
proceedings between them. No such 
provision exists in the instant case. 


13. It has been vehemently contended 
by learned counsel for the contractor 
that Cl. 2 of the agreement constitutes 
the Superintending Engineer as the final 
authority for determining the compensa- 
tion in accordance with S. 74 of the Con- 
tract Act. Whether or not Cl. 2 should 
be applied in accordance with the prin- 
ciples embodied in S. 74 need not detain 
us, because we are satisfied that the 
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the matter referred to arbitration under 
CI. 25. 


14. In the circumstances, we find our- 
selves unable to agree with the learned 
single Judge that the Arbitrator travel- 
led outside his jurisdiction in awarding 
a sum of Rs. 20,000/- as compensation to 
the Government against the contractor 
for the delay in executing the work. 


15. We need not, therefore, notice 
the plea of the learned Advocate Gene- 
ral that there was no Superintending 
Engineer on the date when the dispute 
arose, and consequently Cl 2 was not 
available. 


16. The next contention of the learn- 
ed Advocate General is that the award 
of Rs. 31,932/- made by the Arbitrator in 
favour of the contractor is invalid. The 
submission requires us to consider the 
merits of the decision of the Arbitrator. 
It is pointed out that the Arbitrator has 
awarded various sums to the contractor 
for work of a description not performed 
by him. It is said that the Measurement 
Book contains the work actually done by 
the contractor, and that what is stated 
therein is final. We have been taken 
through a Schedule filed before us de- 
tailing the claims made by the Contrac- 
tor and also indicating the work actually 
done by him. It is urged that if regard 
be had to the Measurement Book, nothing 
was due ta the contractor, and on the 
other hand he was liable to pay Rupees 
8,080.20 to the Government. We have 
carefully considered the matter, and we 
are unable to see how we can interfere 
in the exercise of the jurisdiction by 
which we are bound. The grounds for 
interfering with an Award are detailed 
in S. 30 of the Arbitration Act, and we 
are not satisfied that any provision of 
that section is attracted. The award 
made by the Arbitrator is not a speak- 
ing award. The face of the Award must 
show the error, and if it does not, it is 
not permissible for the Court to go be- 
hind the Award. The Court is not en- 
titled to make a roving and sifting 
investigation of the record and proceed- 
ings before the Arbitrator, and consti- 
tute itself a regular court of appeal 
from the Award. The Measurement 
Book has not been made part of the 
Award, and at best merely constitutes 
evidence before the Arbitrator. It can- 
not be examined for the purpose of 
discovering an error in the Award. See 
Firm Madanlal Roshanlal Mahajan v. 
Hukumchand Mills Ltd. Indore, AIR 


Union of India v. Vishwanath (Pathak C. J.) 


[Prs, 13-18] H.P. 35 - 


1967 SC 1030, Union of India v. Bungo 
Steel Furniture Private Ltd, AIR 1967 
SC 1032 and Union of India v. Kalinga 
Construction Co. (P) Ltd. (1970) 2 SCC 
861: (AIR 1971 SC 1646). For the same - 
reason, we must reject the contention 
of the learned Advocate General that 
the award of Rs. 9,718/- made by the 
Arbitrator in favour of the contractor 
on his claim of Rs. 10,110/- for material 
stacked at the site and taken over by 
the Government is liable to be set aside. 
It is pointed out that the claim of 
Rs. 10,110/~ was already accounted for 
and adjusted in the bill, and that. this 
would be clear from a scrutiny of the 
Measurement Book. As we have already 
observed, the Measurement Book is not 
part of the award. The award does 
not contain the reasons of the Arbitra- 
tor for making it. This contention of 
the learned Advocate General has there- 
fore no force. : 

17. First Appeal from Order No. 6 
of 1975 can, therefore, be allowed inso- 
far only as the item of Rs. 20,000/- is 
concerned. 


18. In the appeal filed by the con- 
tractor, it is urged by learned counsel 
for the contractor that a sum of Rs. 6,172 
should have been awarded to the con- 
tractor on account of the balance pay- 
ment of 15 per cent of the “secured 
advance of material.” It is pointed out 
that this amount had been detained by 
the Government as security. It is urged 
that the claim had been disallowed by 
the Arbitrator under some misconcep- 
tion, and we are referred to the 
Measurement ‘Book. This claim has 
been considered by the Arbitrator and 
he has not awarded any sum in respect! 
of the claim. Reliance is placed on be- 
half of the Contractor on Union of 
India v. Jai Narian Misra, AIR 1970 SC 
753. In that case, the security deposit 
of Rs. 6,000/- had been returned to the 
respondent and there was no dispute 
about it before the Arbitrator. The 
Supreme Court held that this part of 
the award had been made under ‘some 
misapprehension, and being clearly sepa- 
rable it was liable to. be set aside. In 
the present case, the claim was the 
subject of a dispute before the Arbitra- 
tor. He applied his mind to it, and 
rejected the claim. For the same rea- 
son for which we have rejected the con- 
tention of the learned Advocate General 
in respect of the award of Rs. 31,932/- 
and of Rs. 9,718/-, we reject this conten- 
tion of the contractor. 
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19. Finally, it is contended by learn- 
ed counsel for the contractor that the 
learned single Judge should have allowed 
interest on the sum awarded in favour 
of the contractor after setting off the 
sum awarded in favour of the Govern- 
ment. Reference is made to S. 29 of 
the Arbłtration Act. No ground has 
been taken by the contractor in his 
appeal to this effect, but no objection 
= has been taken by the learned Advocate 
General to the point being taken before 
us. Section 29 provides that where an 
award is for the payment of money the 
court may in the decree order interest, 
from the date of the decree at such rates 
as the court deems reasonable, to be 
paid on the principal sum as adjudged 
by the award confirmed ‘by the decree. 
The power is vested in the court and 
arises by .statute. The effect of our 
judgment- disposing of both the appeals 
is to restore the award of the Arbitrator 
to the sums awarded by him. On that, 
it cannot be disputed that after setting 
off the sum in favour of the Govern- 
ment against the sum awarded in favour 
of’ the contractor, the contractor is still 
entitled to a certain sum against the 
Government. There is no reason why 
the contractor should not be entitled to 
interest on such sum from the date of 
the decree. We consider interest at 
6 per cent on such sum to be reason- 
able. 


20. In the result, both appeals are 
partly allowed. The judgment and order 
of the learned single Judge are set aside 
in so far as the sum of Rs. 20,000/- was 
deleted thereby from the award of the 
Arbitrator, the award being now restored 
to its original terms, and further the con- 
tractor is entilted to interest at 6 percent 
on the’ sum found due to him after 
adjusting the sum awarded by the Arbi- 
trator in favour of the Government 
against the sum awarded in favour of 
the contractor. In the circumstances 
there is no order as to costs. , 


Appeals partly allowed, 
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State of Himachal Pradesh, Appellant 
v. Rajkumar Rajinder Singh and others, 
Respondents. 


First Appeals Nos. 2 and 3 of 1971, Dj- 
19-8-1977. 
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State v. Rajinder Singh (Pathak C. J.) 


“AIR 1936 Pesh 217 


A. I. R. 
Land Acquisition Act (1 of 1894), Ss. 18 
and 21 — Scope of reference under 


S. 18 — Question whether land vested 
in State is not within its scope. (AIR 
1936 Pesh 217 and AIR 1934 All 289 
(FB) Diss.) 

The scope of adjudication under the 
Act must be limited within the object 
and purpose of the Act and the several 
provisions intended for achieving that 
object and purpose. From that stand- 
point, the inference must be that the 
Act contemplates the adjudication of 
questions of title and interest of per- 
sons other than the Government which 
seeks to acquire the land. The question 
whether the Government already enjoys 
title in the land must be treated as out~ 
side the scope of adjudication under the 
Act. (Para 5) 

Hence it is not open to the State to 
take the plea in the reference that the 
land had vested in the State already 
when proceedings were initiated under 
the Act. AIR 1934 All 260 (FB) and AIR 
1936 Pesh 217 Diss.; AIR 1959 Pat 343 
and AIR 1976 SC 1057 Dist. AIR 1936 
PC 64 and AIR 1940 Cal 56 Rel. on. 

(Para 7) 

Anno: AIR Manual (3rd Edn.), Land 

Acquisition Act, S. 18 N.6-B. 
Cases Referred: Chronological Paras 
AIR 1976 SC 1057 
ATR 1959 Pat 343 
AIR 1940 Cal 56 


AIR 1934 All 260 (FB) 
AIR 1930 PC 64 

The Advocate General, for Appellant; 
H. S. Thakur, for Respondents. 

R. S. PATHAK, C. J.:— This and the 
connected appeal have been filed by the 
State of Himachal Pradesh against the 
award of the learned District Judge, 
Mahasu, in two references made under 
Section 18 of the Land Acquisition Act, 
1894. 


2. The Himachal Pradesh Govern~ 
ment issued two notifications in October 
1967 under Section 4 of the Land Acqui- 
sition. Act declaring that land in the 
villages of Shahdhar and Majhgaon in 
Tehsil of Rampur, District Mahasu was 
needed for the purpose of widening the 
Sarahan-Daranghati road. The two 
parcels of land belonged to the respon- 
dent, Rajkumar Rajinder Singh. There- 
after, on following the further procedure 
detailed in the land Act the Collector 
made an award determining the compen- 
sation payable to the respondent at 
Rs. 1,437.50 in respect of the land in 
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village Shahdhar and Rs. 2,831.87 for the 
land in village Majhgaon. In both cases, 
the compensation included 15% compul- 
sory acquisition charges. The Collector 
made an order that the compensation so 
determined should not be paid over to 
the respondent without clearance being 
accorded by the Commissioner (Revenue). 
The respondent applied in both cases 
for a reference under Section 18 of the 
Act and claimed that the compensation 
determined was inadequate. The Collec- 
tor filed an objection taking the point 
that the respondent was not entitled to 
fo any compensation as the land in 
question had vested in the State under 
section 27 of the Himachal Pradesh 
Abolition of Big Landed Estates and 
Land Reforms Act. The learned District 
Judge framed a number of issues, in- 
cluding an issue on the question whe- 
ther the land acquired had vested in the 
State. On the latter issue he held that 
the respondent was admittedly holding 
land the annual land revenue of which 
exceeded Rs. 125/- and ordinarily his 
right, title and interest in the land 
would be deemed to have vested in the 
State by virtue of sub-section (1) of Sec- 
tion 27 of the Act. But, the learned 
District Judge observed, the land fell 


within the scope of sub-section (2) of. 


Section 27, which provided that land 
under the personal cultivation of the 
land-owner would stand excluded from 
the operation of sub-section (1) of Sec- 
tion 27 and would not vest in the State. 
On the mertts of the claim of the res- 
pondent for enhanced compensation, he 
made an award on January 22, 1971 that 
the compensation awarded by the Col- 
lector was adequate and no increase was 
called for. Against the common award 
disposing of the two references the 
State has filed the present appeals. 


3. It is urged on behalf of the appel- 
lant that the learned District Judge has 
arred in holding that the land acquired 
n the two villages was covered within 
che terms of sub-section (2) of Section 27 
Xf the Himachal Pradesh Abolition of 
Big Landed Estates and Land Reforms 
Act and therefore had not vested in the 
State. For the respondent it is urged 
that the plea is not open to the appel- 
lant in proceedings under the Land Ac- 
quisition Act that the land has vested 
m the State as such a plea is foreign 
© -the scope of that Act. We have heard 
earned counsel for the parties, and we 


ire of opinion that the respondent must 
succeed, 
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4. A conspectus of the provisions of 
the Land Acquisition Act points clearly 
to the conclusion that the proceedings 
contemplated therein are based on the. 
assumption that the land does not belong 
to the State. It is impossible to con- 
ceive that the legislation should have 
been enacted for acquisition by the State 
of land already belonging to it. There 
is a detailed procedure which must be 
pursued before the land can be acquired. 
A notification is published. that the land 
is likely to be needed for a public pur- 
pose (Section 4). The provision envi- 
Sages that an authorised Government 
officer, his servants and workmen may 
survey the land and determine whether 
it is adapted for the public purpose in 
mind, and demarcate the land .intended 
to be taken. Objections are invited to 
the acquisition of the land from persons. 
interested therein (Section 5-A) and if 
despite those objections the Government 
is satisfied that the particular land is 
needed for a public purpose a declara- 
tion to that effect is made (Section $). 
The Government directs the Collector to 
make order for the acquisition of the 
land (Section 7). The land is marked 
out and measured (Section 8), and notice 
is given publicly and also individually 
to occupiers and persons interested that 
the Government intends to take posses- 
sion of the land and that claims to com- 
pensation may be made to the Collector 
(Section 9). Thereafter, the Collector 
makes an inquiry which culminates in 
an award of compensation and its ap- 
portionment between persons interested 
(Section 11). On making the award, 
Possession of the land is taken by the 


Collector and thereupon it vests absolu-` 


tely in the Government free from all 
encumbrances (Section 15). It is at once 
apparent that this detailed procedure 
terminating in the vesting of the land 
in the Government cannot possibly be 
contemplated where ownership in the 
land already vests in the Government. 
Viewed in this context, the scope of a 
reference made under Section 18 of the 
Act must be limited to those matters 
which proceed on the basis that the land 
did not originally belong to the Govern- 
ment. Section 18 enables a person in- 
terested, who has not accepted the award, 
to apply to the. Collector that the matter 
be referred for the determination of the 
Court on any one or more of the follaw- 
ing objections (a) the measurement of 
the land, (b) the amount of compensa- 


tion, (c) the person to whom it is pay- 
able, and (d) the apportionment of the 
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compensation among persons interested. 
The Collector, under Section 19, makes 
a reference setting forth the particulars 
“which the statute specifically considers 
necessary for the disposal of the refer- 
ence. Section 20 requires the Court to 
proceed to determine the objection embo- 
died in the reference. It is that objec- 
tion which  circumscribes the ad- 
judication intended from the court in 
the disposal of the reference. Sec. 21, 
indeed, declares that the scope of the 
inquiry shall be restricted to. a conside- 
ration of the interests of the persons 
affected by the objection. 


= 5.. It is true that in Makhan Lal v. 
Secretary of State, AIR 1934 All 260, a 
Full Bench of the Allahabad High Court 
held that the question whether the land 
acquired in proceedings under the Land 
Acquisition Act was the property of the 
Government could be raised in reference 
before the Court. The learned Judges 
observed that the Act provided a com- 
plete machinery for the decision of all 


questions of title and interest that could . 


arise in the course of the acquisition. 
Proceeding from there, they reasoned 
that therefore, a title to land claimed on 
behalf of the Secretary of State could 
be examined ‘by the Court exercising 
functions under that Act. It seems to us 
with respect that the learned Judges 
have given too wide a construction to 
the scape of the Act where it provides 
for the adjudication of questions of title 
and interest. The scope of such adjudi- 
cation must, in our opinion, be 
limited within the object and purpose of 
the Act and the several provisions in- 
tended for achieving that object and 
purpose. From that standpoint, the 
inference which must reasonably follow 
must be that the Act contemplates the 
adjudication of questions of title and 
interest of persons other than the Gov- 
emment which seeks to acquire the land. 
Tne question whether the Government 
already enjoys title in the land must be 
ltreated as outside the scope of adjudi- 
cation under the Act. For the same 
reason we are unable, with respect, to 
follow the view taken in Sujan Singh v. 
secretary of State, AIR 1936 Pesh 217. 
Reference has also been made ‘by the 
appellant to the State of Bihar v. Dr. 
G. H. Grant, AIR 1959 Pat 343, but in 
that case it appears that the land was 


acquired by the Gavernment after pro- 
ceedings had been initiated for acquisi- 
tion under the Land Acquisition Act and 


an award had been made by the Collec- 
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tor. Now, in Pramatha Nath Mullick 
v. Secretary of State, AIR 1930 PC 64, 
the Privy Council laid down that the 
jurisdiction of the Court under the Land 
Acquisition Act was a special one and 
was strictly limited by the terms of Sec- 
tions 20 and 21 of the Act, and that 
when a specific objection was taken to 
the Collector’s award the jurisdiction was 
confined to a consideration of that 
objection. It was observed that if the 
only objection was to the amount of 
compensation that alone was the “matter”, 
referred and the court had no power to 
determine and consider anything beyond 
it. Following that case, the Calcutta 
High Court held in Secretary of State v. 
Shyamapada Banerjee, AIR 1940 Cal 56, 
that if the only objection before the 
court related to the amount of compen- 
sation, the court had no power to deter- 
mine the question of title to the land, 
because in an inquiry as to the amount 
of compensation the only question was 
how much more the claimant was to 
get and how much more was the Govern- 
ment to pay. The respondent has also 
referred us to State of Madras v. K. N. 
Shanmugha Mudaliar, AIR 1976 SC 1057, 
but there the State had commenced land 
acquisition proceedings and during their 
pendency issued a notification causing 
the “vesting” provisions under, the Mad- 
ras Estates Abolition Act to come into 
operation. A writ petition was filed in 
the High Court challenging the validity 
of the notification, and further proceed- 
ings in pursuance of the notification were 
stayed. When the land acquisition pro- 
ceedings were resumed it was contended 
on behalf of the State that the land had 
vested in the State under the Abolition 
Act. The Supreme Court observed that 
as the State had initially chosen to pro- 
ceed under the Land Acquisition Act it 
was bound to follow the procedure laid 
down under that Act. It was pointed 
out that it was after the land acquisi- . 
tion proceedings had been initiated that 
the - notification under the Abolition Act 
was issued and further that the proceed- 
ings under that Act had been stayed. It 
appears to us that the facts are disting- 
uishable, and this case does not advance 
the case of the respondent. 


` 6 Our attention has been drawn by 
the appellant to the Land Acquisition 
(Himachal Pradesh) Amendment Act, 
1964, which by amending Section 18 of 
the Land Acquisition Act has given to 
the State a right to apply for a refer- 


ence to the Court and has empowered 
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the Court to reduce the amount award- 
ed. It is not necessary for us to decide 
whether the court can, in the absence 
of a reference made at the instance of 
the State, proceed to reduce the com- 
pensation awarded by the Collector 
when disposing of a reference made at 
the instance of a person claiming greater 
compensation than awarded by the 
Collector. It is sufficient to say that 
even if the Court was so empowered, 
it cannot reduce the com ation ta a 
nil sum on the ground that title in the 
land vested always in the State and not 
in the claimant on the date when the 
land acquisition proceedings were com- 
menced., 

7. We are of opinion that it is not 
open to the State to take the plea in 
the present references that the land had 
vested in the State already when pro- 
ceedings were initiated under the Land 
Acquisition Act. It may be open to the 
nb to raise such a plea by way of 

t, 


8. In that view of the matter it is 
not necessary, we think, to enter into 
the question whether the land has vest- 
ed in the State under sub-section (1) 
of Section 27 of the Himachal Pradesh 
Abolition of Big Landed Estates and 
Land Reforms Act. 

9. In the result, the appeals fail- and 
are dismissed with costs. 


Appeals dismissed, 
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Ishwar Singh, Appellant v. Smt. Ram 
Piari and another, Respondents. 

Letters Patent Appeal (Criminal) No. 1 
of 1974, D/- 16-8-1977. 
' Letters Patent (Lahore), CL 10 — Order 
made in exercise of powers of superin- 


tendence — Order of Single Judge under 
Art, 227 of Constitution — Appeal against 


order is barred. (Constitution of India, | 


Art. 227). 


Clause 10 of the Letters Patent 
(Lahore) excluded a Judgment pronounced 
by single Judge in exercise of the powers 
of superintendence under S. 107 of the 
Government of India Act, 1915. If we 
apply the provisions of S. 8 of the Gene- 
ral Clauses Act, 1897, the exercise of 
jurisdiction by the High Court under 
Art. 227 of the Constitution would be 


KU/LU/E237/77/MBR 


Ishwar Singh v. Ram.Piarl (Mehta J.) 
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the same jurisdiction which is contem- 
plated by S. 107. Therefore, an order 
passed under Art. 227 in exercise of the. 
powers of superintendence is also èx- 
cluded from the Letters Patent jurisdic-. . 
tion.‘ AIR 1955 Mad 72, AIR 1953 Cal 636 
and AIR 1959 Puni 291, Relied on. 
(Para 7) 


Cases Referred: Chronological Paras 
AIR 1963 SC 1521: (1963) 2 Cri LJ 413 5 


AIR 1959 Punj 291 8 
AIR 1955 Mad 72 8 
AIR 1953 Cal 6386 8 


H. S. Thakur, for eae K. D:- Sud, : 


for Respondents. 


T. U. MEHTA, J.:— This appeal is pre- 
ferred against the judgment and order 
recorded by our learned brother Mr. 
Justice Lal sitting singly in C. M. P. (M 
No. 26 of the 1973 on 30-11-1973. A preli- 
minary objection is raised on behalf of 
the respondent No. 1 by her learned Advo~- 
cate Shri Sud, that this Letters Patent 
Appeal is not maintainable under Cl. 10 . 
of the Letters Patent constituting ~ the 
High Court of Judicature at Lahore, 
dated 21-3-1919. It is an admitted posi- 
tion that these Letters Patent of the 
Lahore High Court are applicable to the 
procedure adopted by this Court also. 


2. Following are the short facts which 
constitute the background of this appeal. 
The respondent No. 1 Ram Piart is the 
wife of the present appellant Ishwar 
Singh and she filed an application for 
maintenance under S. 488 of the Cr. P.C. 
of 1898. The respondent No. 1 was 
awarded maintenance in the amount of 
Rs. 75/- per month. The said order was 
originally passed by the concerned Nayay 
Panchayat. Against that order an ap- 
peal was preferred to the Full Bench of 
the Nayay Panchayat but the same was 
also. dismissed on 18-8-1970. Against 
that order a revision application was pre- 
ferred to the Divisional Magistrate, 
Rahru. The appellant failed even in that 
revision application with the result that 
the appellant invoked the jurisdiction of 
this Court under Art. 227 of the Con- 
stitution. The learned single Judge who 
decided this application under Art. 227 
of the Constitution dismissed the peti- 
tion and confirmed the order of main- 
tenance after deciding various conten- 
tions which were raised on behalf of the 
present appellant before him. It is 
against this order passed by the learned 
single Judge that the present Letters 
Patent Appeal is Pe 


Ca 
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3. The preliminary objection which is 
raised by Shri Sud is twofold viz. (1) 
According to him the learned single Judge 
has exercised his jurisdiction in a criminal 
- matter and since appeal arising out of 
the orders passed in the exercise of cri- 
minal jurisdiction is specifically except- 
ed by Cl 10 of the Latters Patent, this 
appeal cannot lie. (2) At any rate, even 
%f it is believed that the learned single 
Judge has not exercised any criminal 
' furisdiction under Art. 227, he has ob- 
. viously passed an order in exercise of 
the power of superintendence under 
Art. 227 of the Constitution and, there- 
fore, also Letters Patent Appeal against 
that order is barred by Cl. 10 of the 
. Letters Patent. 


4. Clause 10 of the meteors: Patent is 
in the following terms :— 


“10. And we do. further ordain that an 
appeal shall lie to the said High Court 
of Judicature at Lahore from the judg- 
ment (not being a judgment passed in 
the exercise of appellate jurisdiction in 
respect of a decree or order made in the 
exercise of appellate jurisdiction by a 
Court subject to the superintendence of 
the said High Court. and not being an 
order made in the exercise of revisional 
Jurisdiction, and not being a sentence or 
order passed or made in the exercise of 
the power of superintendence under the 
provisions of S. 107 of the Government 
of India Act, or in the exercise of Cri- 
minal jurisdiction) of one Judge of the 
said High Court or one Judge of any 
Division Court, pursuant to S. 108 of the 
Government of India Act, and that not- 
withstanding anything, hereinbefore pro- 
vided an appeal shall lie to the said High 
Court from a Judgment of one Judge of 
the said High Court or one Judge of any 
Division Court, pursuant to S. 108 of 
the Government of India Act, made on 
or after the First day of February, one 
_ thousand -nine hundred and twenty-nine 
in the exercise of appellate jurisdiction 
in respect of a decree or order made in 
.the exercise of appellate jurisdiction by a 
Court subject to the superintendence of 
the said High Court where the Judge 
who passed the Judgment declares that 
the case is a fit one for appeal; but that 
the right of appeal from other judgments 
of Judges of the said High Court or of 
such Division Court shall be to us, Our 
Heirs or Successors in Our or Their 
Privy Council, as hereinafter provided.” 
It is apparent from this clause that four 
classes of cases are excepted from the 
Letters PRENE jurisdiction of this Court. 
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These four classes are shown in the 
parenthesis clause and they can be stated 
as under :-— 


1. Judgments passed in exercise of ap- 
pellate jurisdiction in respect of a de- 
cree or order made in exercise of appel- 
late jurisdiction by a Court subject to 
the jurisdiction of the High Court. 


2. An order made-in exercise of the 
revisional jurisdiction. 


3. A sentence or order passed or made 
in exercise of the power of superintend- 
ence under the provisions of 5. 107 of 
the Government of India Act. 


4. The orders passed in exercise of 
criminal jurisdiction. 

5. Shri Sud wants to take this case 
under the above referred exceptions Nos. 
3 and 4. But as against this Shri 
Thakur the learned Advocate of the 
appellant contends that the order of 
maintenance passed under Section 488 
of the Criminal P. C. is not an order 
passed in exercise of criminal jurisdic- 
tion and, therefore, the 4th of the four 
exceptions mentioned above would have 
no application. For this proposition ‘he 
bas put reliance upon some observations 
made by the Supreme Court in Jagir 
Kaur v. Jaswant Singh reported in AIR 
1963 SC 1521 and other cases. In this 
Supreme Court decision the Court has 
observed that proceedings under Sec- 
tion 488 of the Criminal P. C. are 
in nature of civil proceedings. Relying 
upon these observations it is contended 
by Shri Thakur that the learned single 
Judge had not exercised any criminal 
jurisdiction while disposing of the matter 
under Art. 227 of the Constitution. 


6. We find that it is not necessary for 
us to determine the question whether 
the learned single Judge has exercised 
criminal jurisdiction in this matter or 
not, because we are of the opinion that 
the matter squarely falls within the third 
exception which speaks about the 
sentence or order passed or made in 
exercise of the power of superintendence 
under the provisions of S. 107 of the 
Government of India Act. 


7. Section 107 of the Government of 
India Act, to which reference is made in 
Cl. 10 of the Letters Patent, is of the 
Government of India Act, 1915. That 
section provided for the superintendence 
of the High Court. This section was re- 
placed by S. 224 of the Government of | 
India Act, 1935 which, in its turn, is re- | 
placed by Art. 227 of the present Con-. 
stitution. Therefore, the question is 
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whether the above referred exception (3) 
contemplated by Cl. 10 of the Letters 
Patent would apply even to the matters 
covered by Art. 227 of the present Con- 
stitution. In this connection reference 
should ‘be made to the provisions con- 
tained in S. 8 of the General Clauses 
Act, 1897 which is in the following 
terms :— 

"8 Construction of references to re- 
pealed enactments— (I) Where this Act, 
er any Central Act or Regulation made 
after the commencement of this Act, re- 
peals and re-enacts with or without 
modification, any provision of a former 
enactment, then references in any other 
@nactment or in any instrument to the 
provision so repealed shall, unless a dif- 
ferent intention appears, be construed as 
references to the provision so re-enacted. 

(2) Where before the fifteenth day of 
August, 1947, any Act of Parliament of 
the United Kingdom repealed and re- 
enacted, with or without modification, 
any provision of a former enactment, 
then reference in any Central Act or in 
any Resolution or instrument to the pro- 
vision so repealed shall, unless a differ- 
ent intention appears, be construed as 
references to the provision soa re-enact- 
ed.” i 


We find that if we apply the above re- 
ferred provisions of S. 8 of the General 
Clauses Act, it must follow that Art. 227 
of the Constitution of India, which re- 
places the previous similar provisions 
giving power of superintendence to the 
High Court in the repealed enactments, 
namely the Government of India Act, 
1915 and 1935, would apply to the facts 
uf the present case. Article 227 of the 
Constitution prescribes the power of 
superintendence of the High Court over 
the Subordinate Courts and tribunals 
and, therefore, the exercise of jurisdic- 
tion by the High Court under Art. 227 
of the Constitution would be the same 
jurisdiction which is contemplated by 
S. 107 of the Government of India Act, 
1915. 


8. The view which we are taking on 
this question is taken by various deci- 
sions to which a short reference would 
be necessary. In the Madras case of 
Srinivasa Reddiar v. Krishnaswami Red- 
diar reported in AIR 1955 Mad 72, a 
similar question arose with reference to 
Letters Patent (Madras) Cl. 15 which is 
quite similar to Letters Patent (Lahore) 
Cl. 10, with which we are concerned in 
this case. In that case the order was 
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passed by a Magistrate on an application 
under S. 87 of the Madras Hindu Religi- 
ous and Charitable Endowments Act and 
a revision under Ss. 435 and 439 of the 
Cr. P. C. was filed before the High: Court. 
The single Judge of the High Court 
against whose order the Letters Patent 
Appeal was filed set aside that order of 
the Magistrate. The question which 
arose was whether the matter fell within 
any of the categories of cases excepted 
from the purview of the Letters Patent 
Appeal by CL 15 of the Madras Letters _ 
Patent. Dealing with this question ` the 
jearned Judges of the Division Bench of 
Madras High Court who decided such 
preliminary objection have observed as 
under (at p. 74) :— ` 
"In our opinion, the order of Soma- 
sundaram J. would in any event fall 
within the category of orders passed in 
the exercise of the power of superintend- 
ence under Art. 227 of the Constitution 
which corresponds to S. 107, Govern- 
ment of India Act, mentioned in CL 15, 
Letters Patent.” 
Similar view is taken by Calcutta High 
Court in Sukhendu v. Hare Krishna re- 
ported in AIR 1953 Cal 636. The discus- 
sion contained in para. 11 of the report- 
ed judgment shows that the High Court 
applied the provisions of S. 8 of the 
General Clauses Act while considering 
whether the matter decided under Arti- 
cle 227 of the Constitution would ‘be 
covered by the exception with regard to 
the matters decided under S. 107 of the. 
Government of India Act, 1915 in the 
relevant Letters Patent Cl. 15 of Calcutta 
High Court. The learned Judges who 
decided the case held that CL 15 of the 
Letters Patent of Calcutta High Court 
excluded a judgment pronounced by 
single Judge in exercise of the pawers of 
superintendence under Art. 227 of the 
Constitution. The same view is taken by 
the Punjab High Court with regard to 
this very clause of Letters Patent of 
Lahore High Court in Raj Kishan v. 
eni Dass reported in AIR 1959 Puni 
8i. 


9. In view of this, we find that the 
preliminary objection as to the main- 
tainability of this Letters Patent Appeal 
taken by Shri Sud on. behalf of the first 
respondent should prevail. 


10. In view of this, we do not find it 
necessary to go into the merits of the - 
matter. This Letters Patent Appeal is, 
therefore, found to be incompetent and 
the same is dismissed without any order 
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as to costs, The order of stay, if any, is to 9 in this appeal, came forward before 


vacated, 
Appeal dismissed, 
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Channan Singh and others, Appellants 
v. The Collector, Land Acquisition B/S 
Link Project and others, Respondents.. 
e Appeal No. 16 of 1968, D/- 5-4- 

Land Acquisition Act (1 of 1894), S. 23 
-— Market value — General principles of 
assessment, 


If the authority determining the mar- 
ket value of the acquired land wants to 
rely upon sales statistics, then such a 
reliance can be placed only if the in- 
stances of sales are actually proved with 
reference to the circumstances in which 
sale transactions. in question took place, 
‘the location of the land with regard to 
which the sale transactions have taken 
place, and the potential value of these 
‘lands in comparison with the acquired 
land. It is only after this that the sales 
statistics would be able to provide ciue 
for the correct assessment of market 
value of the acquired land. Mere pro- 
duction of mutation entries without 
proving the transactions -in question 
would almost invariably be of no help 
in assessing the value of the acquired 
land. (Paras 10, 12) 

Anno: AIR Manual (3rd Edn.) Land 
Acquisition Act (1894), S. 23 N. 7. 

D. P. Sud and H. K. Bhardwaj, for 
Appellants; Indar Singh, for Respon- 
dent. ; 


JUDGMENT:— This appeal arises out 
of the decision given by the Additional 


District Judge, Mandi in Reference Nos.. 


°195 of 1965 and 383 of 1965 under Sec~ 
tions 18, 30 and 31 of the Land Acquisi~ 
tion Act. The land acquired comprises 
of Khasra Nos. 2622/1 and 2622/2 and 
measuring 4 Bighas and 3 Biswas, and 
khasra No, 2626/1, measuring 6 Bighas 
and 15 Biswas. Thus, the total measure- 
ment of the land acquired in this case 
is 10 Bighas and 18 Biswas. 

2.. One Basant Singh son of Gira 
Singh claimed compensation with regard 
to this acquired land originally at the 
rate of Rs. 3,000 per bigha. 

3. The claimants of Reference No, 
383 of 1965, who are respondents Nos. 2 
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.as a result of this acquisition, 


the learned Judge with their claim that 
by virtue of the document Exhibit PA 
the claimant Basant Singh had surren- 
dered his ownership from 5 Bighas 10 
Biswas of land of Khasra No. 2626/1 and 
document evidencing this relinquish- 
ment was registered on 3-9-1959, He, 
therefore, claimed apportionment of 
compensation exclusively to himself 
with regard to this 5 Bighas and 10 Bis- 
was land of Khasra No. 2626/1. 

4. The claimant Basant Singh claim- 
ed further compensation with regard ‘to 
injurious affection of his remaining land 
for the- 
standing crop; and for rehabilitation. 


5. As a result of these pleas, the 
learned District Judge framed separate 
issues in both the references, After re- 
cording evidence offered by the parties 
he came to the conclusion that the claim-' 
ant Basant Singh was entitled to get 
entire compensation for the acquisition 
of land of khasra Nos. 2622/1 and 2622/ 
2 measuring 4 Bighas 3 Biswas. He fur- 
ther found that this Basant Singh was 
entitled to get half of the compensation 
for 5 Bighas, 10 Biswas of Khasra No: 
2626/1, the other half to be shared by 
the present respondents Nos. 2 to 9 in 
equal shares on the footing that they are 
the tenants over this land of 5 Bighas, 
10 Biswas. 


6. -The learned Judge found that the’ 
compensation given by the Acquisition 
Officer at the rate of Rs. 760 per bigha ; 
was inadequate and should therefore be 
enhanced to Rs. 1,200 per bigha 


7. As there was no evidence about 
injurious affection or the value of the 
standing crop or regarding rehabilitation 
the learned Judge has not awarded any , 
compensation on these counts, © 


8. During the pendency of this ap- 
peal, the High Court of Delhi, Himachal 
Bench, passed an order dated 19th June,- 
1970 remanding the matter back to the 
lower court giving direction that it 
should make further enquiry into the 
matter as to what portion of land, name- 
ly, 615 Bighas of Khasra No, 2626/1 
which had been acquired, belonged to 
the claimant Basant Singh, and which 
portion belonged to present respondents 
Nos. 2 to 9. This remand order was made 
with a view to arrive at a correct deci- - 
sion with regard to. the apportionment’ 
of compensation between the claimant 
Basant Singh and respondents Nos, 2 te 
9 who claimed to be the tenants, 


t 
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9. As a result of this remand, the 
learned Judge of the lower court sub- 
mitted the report dated 1-9-1970 to the 
following effect: 


“I would, however, like to add that 
the respondents Nos. 2 to 9 no more 
assert that 5-10-0 bighas of land trans- 
ferred to them under Ex, PA was in- 
cluded in the acquired land. They ad- 
mitted before me that they were in ac- 
tual possession of their land except to 
the extent of 4 or 5 biswas only which 
according to them had been included in 
the acquired land. In other words, - the 
respondents Nos. 2 to 9 claim compen- 
sation in respect of 4 or 5 biswas only 
out of the acquired area of 6-15-0 bighas 
and the applicants who have applied for 
being impleaded as legal representatives 
of the deceased appellant were in (no) 
mood to contest this claim of the respon- 
dents Nos. 2 to 9.” 


As against the above referred report of 
the lower court none of the parties to 
this appeal has filed any objection. 


10. The first question which remains 
to be decided is whether the compensa- 
tion as ordered by the learned Judge of 
the lower court is adequate or not. As 
already noted above, he has enhanced 
compensation to Rs. 1,200 per  bigha. 
The original claim of the claimants was 
to obtain compensation at the rate of 
Rs. 3,000 per bigha. However, in this 
appeal they have limited their claim only 
to the extent of the rate of Rs. 1,500 
per bigha. Thus, in this appeal, they 
claim Rs. 300 more per bigha over the 
amount already awarded to them by the 
learned Judge of the lower court, While 
enhancing the amount of compensation, 
the learned Additional District Judge 
has not discussed any evidence. He has 
simply cited the sales statistics as found 

m different mutation entries which 
have been produced by the parties and 
then he has observed as under:— 


“In view of the evidence referred to 
above and keeping in mind the factors 
and the general principles for determin- 
ing compensation that are specified in 
Ss, 23 and 24 and having in view the 
nature of the acquired land, its situation, 
the surrounding circumstances, the price 
at which neighbouring similar lands in 
the locality with similar advantages are 
sold and price which a willing buyer 
will give to the willing seller at the time 


of the notification under 5, 4, -I assess 


the market value of the acquired land 
as under: 

Bakhal—I — Rs. 1200 per bigha.” - 
The evidence which the learned Judge 
refers to, is the evidence consist- 
ing of only mutation entries. He has not 
indicated whether these mutation en- 
tries are taken by him as proved or not 
nor is there anything in his judgment 
to show how he has evaluated the com- 
parative value of the acquired land with 
reference to the lands covered. by dif- 
ferent mutation entries having regard to 
their locations, fertility or produce, Par- 
ties have led some oral evidence but he 
has not made any reference to this oral 
evidence and has come to the conclusion 
about the market value of the land at 


` the rate of Rs. 1200 per bigha merely 


by making a general reference to the 
well known principles accepted for arriv- 
ing at the correct market value of the 
land acquired under Sec. 23 of the Land 
Acquisition Act. In my view, this is not 
the proper approach, If the authority 
determining the market value of the ac- 
quired land wants to rely - upon sales 
statistics, then such a reliance can be 
placed only if the instances of sale are 
actually proved with reference to the 
circumstances in which sale transactions 
in question took place, the location of 
the land with regard to which the sale 
transactions have taken place, and the 
potential value of these lands in com- 
parison with the acquired land. It is 
only after this, that the sales statistics 
would be able to provide clue for the 

correct assessment of market value of 
the acquired land. Mere production of 
mutation entries without proving the 
transactions in question would almost 
invariably be of no help in assessing the 
value of the acquired land. Under these 
circumstances, it is not possible to know 
what precise factors weighed with the 
learned Judge in assessing the market 
value of the acquired land at the rate 


-of Rs. 1200 per bigha. 


11. Be that as it may, the State has 
not filed any appeal against the evalua- 
tion put by the learned Additional Dis- 
trict Judge. Therefore, the simple ques- 
tion which arises to be determined is 
whether there is any justification in still 
enhancing the valuation of the acquired 
land as desired by the claimants. I 
have, therefore, heard the learned Ad- 
vocate of the claimants at length. I find 
that apart from the sales statistics put 
in form of mutation entries, the claim- 
ants- have put reliance on evidence of 
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two witnesses, namely, P.W. 1 Basant 
Singh and P.W. 2 Kalu, recorded in Re- 
ference No, 195 of 1965. Other claimants 
have not adduced any evidence about 
the valuation. I-have gone through the 
deposition given by P.W, Basant Singh 
and P.W. Kalu. It transpires from their 
evidence that the acquired land is ad- 
jacent to a public highway which is 
known as Simla-Mandi Road, Another 
fact that is disclosed from this evidence 
is that the acquired land is located near 
Sundernagar Housing Colony. None of 
these witnesses has made any attempt 
to show -the location and the potential 
value of other lands covered by the sales 
statistics on which the claimants have 
put reliance. 


12. As already noted above, on the 
-,evidence of sales statistics without any 
proof of transactions themselves or of 
the location of the lands covered by 
these sales statistics and their potential 
value, etc. it would not be possible to 
take the rates disclosed by these sales 
statistics as any safe basis on which the 
valuation of the acquired land can be 
assessed, For instance, Shri Sud appear~ 
ing for one of the claimants, drew my 
attention to the sale dated 23rd Decem- 
ber 1964 of 3/46th share in the land 
measuring 2 Bigha 6 Biswas as found 
from the mutation entry Ex. PE, This 
sale is for Rs. 325 and the measurement 
of share which was sold for the price 
of Rs. 325 comes to only 3 Biswas. Shri 
Sud contended that if 3 Biswas of land 
-were sold for Rs. 325 in the month of 
“December, 1964, the rate comes to about 
Rs. 2160 per bigha, He, therefore, wants 
enhancement of compensation awarded 


by the learned District Judge on thè 
basis of this instance of sale. Now, 
there is no evidence to show that the 


land sold by this instance of sale had no 
better potential value compared to the 
acquired land. There is nothing in evi- 
dence to show where that land was 
situated. There is also no evidence te 
show whether the sale evidence by this 
mutation entry Ex, PE was the sale be- 
tween a willing buyer and a willing 
purchaser nor is there any evidence to 
show that the purchaser of this 3/46tb 
share had paid merely the market value 
or whether any other consideration 
weighed with him in agreeing to pay 
this price. Unless all these factors are 
‘\clearly brought in the record of the case 
this instance of sale would be of no 
help in arriving even at a rough esti- 


mate about the value of the acquired 


land, It need not be over-emphasised 
that a mere production of a mutation 
entry does not carry the matter any 
further and the only purpose which it 
would serve is to burden the record of 
the court without rendering any assist- 
ance to the cause of justice. It should, 
therefore, be clearly understood that the 
parties who want the court to come to 
a particular conclusion about the correct 
market value of the land should prove 
the transactions themselves and alse 
should produce the comparative data to 
show that the acquired land stands prac- 
tically on the same footing on which the 
sale instance concerned was standing. 
None of the parties has made any such 
effort in this case. 


13. It is no doubt true that the ag- 
quired land is proved to have been si- 
tuated near a public highway and it 
can also be taken as proved that it is in 
the vicinity of a Housing Colony of 
Sundernagar, But then the question is 
what additional value should be assess- 
ed on account of these advantages: which 
the acquired land possessed over the 
lands which are differently situated. In 
fact, as already stated above, the Land 
Acquisition Officer has awarded com- 
pensation only at the rate of Rs, 760 
per bigha. Therefore. if the claimants 
wanted further compensation it was for 
them to show by proving the required 
data that the enhanced value should be 
to the extent desired by them. The 
learned Additional District Judge bas 
enhanced the value by Rs. 440/-. This en- 
hancement in value can legitimately be 
taken as on account of the advantageous 
location of the acquired land and its 
potential value due to the nearness of 
the Housing Colony of Sundernagar. 
There is nothing to show that any fur- 
ther enhancement in the valuation can 
be justified. Under the circumstances, I 
affirm the findings of the learned Addi- 


tional -District Judge on the question of 


valuation and reject the claim of the 
claimants for further enhancement, 


14. So far as the question of appor- 
tionment is concerned, as already stated, 
the report submitted by the Additional 
District Judge after the case was re 
manded has not been challenged by any 
of the parties. The learned Advocates of 
the claimants agree that pursuant to 
this report, respondents Nos. 2 to 9 
should be apportioned compensation in 
respect of 5 Biswas of land out of the 
acquired area of 6 Bighas 15 Biswas of 
Khasra No, 2626/1 and the heirs of the 


. 
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original claimant Basant Singh should 
be entitled to the whole compensation 
with regard to 4 Bighas 3 Biswas of 
Khasra Nos. 2622/1 and 2622/2, and the 
remaining 6 Bighas and 10 Biswas of 
Khasra No. 2626/1. This compensation 
shall be calculated at the rate of Rupees 
1200 per bigha. along with solatium 15 
per cent and interest at the rate of 4 
per cent from the date of taking of the 
possession till the date of payment. The 
final award is ordered to be drawn ac 
cordingly. j 

15. The learned Advocates for the 
appellants were justified in not pressing 
the claims on the grounds 
affection, value of the standing crop, of 
compensation for rehabilitation, as there 
is no evidence in justification of these 
claims, This appeal is accordingly dis- 
posed of, There shall be no order as to 


costs, 
Order accordingly. 
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Jai Singh, Appellant v. Smt. Khimi 
Bhiklu and another, Respondents. 

F. A. No. 29 of 1978, D/- 23-2-1978. 

Hindu Marriage Act (25 of 1955), See- 
tion 24 —- Order of interim alimony 
pendente lite Respondent-husband 


deliberately and contumaciously flouting 


the order — Appropriate method for en- 
forcing the order. AIR, 1924 Bom 132, 
Dissented from. 


Where the proceedings were initiated 
by the wife for obtaining a decree for 
judicial separation and the respondent- 
husband who was ordered to pay inte~ 
rim alimony and expenses pendente lite, 
deliberately and contumaciously flout- 
ed the order, it is open to the court to 
pass an order striking out the defence 


inherent powers under S. 151 Civil P. G 
That is the only method (when S. 35-B 
C.P.C. was not in the statute book at 
the relevant time) by which the hus- 
band who had flouted the order of the 
Court could be compelled to help the 
course of justice, It would also prevent 
the abuse of the court’s process and 
serve the ends of justice. In such cases, 
- stay of the proceedings would not pre- 
vent the abuse of the Court’s process or 
would not further the ends of justice, 
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Jai Singh v. Khimi Bhiklu (T. U. Mehta Actg. C. J.) [Prs, 1-2] 


of injurious © 


-~ AIR 1024 Bom 132 
of the respondent-husband by invoking © 


H. P. 45 


because it is such a stay which would be 
exactly wanted by the husband who 
resisted the petition for judicial sepa- 
ration. (Paras 15, 20) 
It is true that S. 28-A contemplates 
the enforcement of orders by execution. 
However, in order to obtain the enforce- 
ment of the order passed under S, 24 
through the process of execution, the 
parties would be required to wait, in 
certain cases, till a number of years. 
Matrimonial proceedings by their. very 
nature are expected to be expeditious 
because there would be absolutely no 
point in giving redress to a party in 
such proceedings after a number of 
years, {Para 10) 
As regards the starting of contempt 
proceedings against the defaulting hus- 
band, they also are likely to take suff- 
ciently long time for their culmination. 
Moreover, it is doubtful whether in con- 
tempt proceedings the amount ordered 
to be paid under S. 24 would be paid or 
not. `- {Para 12) 
Under these circumstances, both’ the 
alternative remedies (viz, remedy of ex- 
ecution and the remedy of starting 
contempt proceedings) would result in 
frustration of justice and would not en- 
hance the purpose for which S. 24 was 
enacted. AIR 1924 Bom 132, Dissented _ 
from. (Paras 11, 13) 
Anno: AIR Manual (3rd Edn.) Hindu 
Marriage Act, S. 24 N. 1. 
Cases Referred: Chronological Paras 
AIR 1976 Delhi 246 21 


AIR 1973 Punj 40:74 Pun LR 933 29 - 
AIR 1971 Bom 87 21 
AIR 1969 Mys 76 19 


AIR 1963 MP 259 19 


AIR 1963 Punj 249 19 
AIR 1962 Cal 88 19 
AIR 1961 Punj 42 29, 20 


AIR 1960 Bom 315 21 
(1956) 2 Mad LJ 289 20 
21 

Inder. Singh, for Appellant; K. D. 
Sud (Amicus Curiae), for Respondents. 

T. U. MEHTA, Actg. C. J.:— This ap- 
peal is preferred by the appellant-hus- 
band against the order passed by the 
District Judge, Mandi granting an ex 
parte decree of judicial separation in 
favour of the first respondent Smt. 
Khimi who claims to be the wife of the 
appellant, 


2. Facts of the case show that the > 


first respondent Smt. Khimi filed a peti- 
tion for judicial separation under the 
Hindu. “Marriage Act on the ground that 
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her appellant husband has a second 
wife, who is in this case the respondent 
No, 2, and is treating her cruelly, It is 
found that during the pendency of the 
proceedings the first respondent made an 
application for interim alimony and 
costs under S. 24 of the Hindu Marriage 
Act. On that application the court pass- 
ed an order on 8th August, 1972 for 
payment of monthly allowance and cost 
of the petition amounting to. Rs. 200. 
Proceedings taken before the trial court 
show that the appellant-husband there- 
after failed -in paying the amount of 
cost as ordered by the Court, Ultimately, 
on 27th Feb., 1973 the appellant hus- 
band made the following statement be- 
fore the court: 


“I have not been able to bring the 
money today, which I have promised to 
pay on the last date of hearing. Now I 
promise that I shall pay Rs. 200 on 
2-3-1973 to the petitioner and on my so 
paying the amount, the petitioner should 
summon her evidence for 17-3-1973 and 
the rest of the amount may be recover- 
ed from me by the petitioner by taking 
out execution proceedings.” 


On. this statement the first respondent 
Smt. Khimi made the following state- 
ment: 


“I have heard the statement of the 
respondent and accept his statement and 
undertake to produce all my . evidence 
on 17-3-1973 in case the respondent 
pays me Rs, 200 on 2-3-1973, as under- 
taken by him.” 

The parties having made the above quot- 
ed statements, the court passed the fol- 
lowing order on the same date: 

“In view of the above statements of 
the parties, the case is now fixed for 
17-3-1973 for the evidence of the peti- 
tioner, The petitioner is directed to file 
a list of witnesses, process fee and diet 
money for summoning her witnesses, in 
case the respondent pays her Rs. 200 on 
2-3-1973, as expenses of proceedings.” 

3. The matter was thereafter taken 
up on 17-3-1973 when the appellant- 
husband appeared before the court and 
made the following statement: 


“I had undertaken to pay Rs. 200 to 
the petitioner on or before 2-3-1973, 
which I have not paid so far, nor I am 
prepared to pay the same.” 


The appellant husband thus having re- 
fused to carry out the promise of the 
payment of the cost of Rs. 200, the 
court passed the order on the same date 
Le. 17-3-1973, striking out his defence, 


and ordering the case to proceed ex 
parte against the appellant-husband. 
Thereafter, the court recorded evidence 
ex parte and then passed the decree for 
judicial separation as requested by the 
respondent No. 1. 

4. In this appeal the grievance which 
is made by the appellant-husband is that 
the learned Judge had no jurisdiction 
to proceed ex parte against him, and 
therefore, the eventual decree which is 
passed against him is liable to be set 
aside. Since this court found that the 
question involved is of some importance, 
the matter was referred to a Division 
Bench, This is how this matter has come 
before us, 

3- The simple question which arises 
to be determined is whether in the set 
of circumstances which are found in this 
case it was open to the court to pass an 
order striking out the defence of the ap- 
pellant and whether this order is con- 
ducive to the interest of justice. 


6. Shri Indar Singh who appeared on 
behalf of the appellant contended that 
though under S. 24 of the Hindu Marri- 
age Act the Court has powers to pass 
an interim order to pay alimony and 
expenses of the proceedings, there is 
nothing in the Act which would enable 
the court to pass an order striking out 
the defence, in case the spouse ordered 
to pay the expenses and maintenance 
pendente lite has defaulted in doing so. 


_In this connection he has also drawn our 


attention to S, 28 of the Act which says 
that all decrees and orders made by the 
Court in any proceeding under this Act 
shall be enforced in like manner as the 
decrees and orders of the court made in 
the exercise of its original civil juris- 
diction are enforced; and may be ap- 
pealed from under any law for the time 
being in force. According to Shri Indar 


Singh, therefore, the remedy for the 
first respondent was to execute thè 
’ order of the court awarding expenses 


pendente lite. He also drew our atten- 
tion to the fact that the court could 
have enforced the order as regards pay- 
ment of costs pendente lite even by 
starting contempt proceedings aganist 
the appellant. Therefore, in the submis- 
sion of Shri Indar Singh, the court, in- 
stead of striking out the defence in a 
matrimonial proceeding should resort .to 
any of the above alternative methods 
for the purposes of enforcing the order 
as regards payment of costs. | 


7. During the course of the arguments 
Shri Indar Singh relied on several deci- 
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sions of various High Courts showing 
that in a fit case. even matrimonial pro- 
ceedings can be: stayed if the spouse 
ordered to pay the cost or interim ali- 
mony has defaulted in doing so. Relying 
upon these decisions it was contended 
that in this particular case the court 
could have stayed the proceedings with 
a view to enable the respondent No, 1 
to realise the amount of costs by execut- 
ing the order passed earlier under Sec- 
tion 24 of the Act. 


8. Before dealing with the different 
decisions which are cited at the Bar, we 
shall first consider what would be the 
appropriate method by which the court 
can enforce this order of interim ali- 
mony: and expenses pendente lite in 
a case where the party ordered to pay 
these amounts deliberately fails to do so. 
We have referred at length, in the fore-~ 
going portion of this judgment, to the 
proceedings that have taken place be- 
fore the learned trial Judge. These pro- 
ceedings clearly show that the appel- 
lant-husband had, pursuant to the order 
passed by the-court under S. 24 of the 
Act, twice promised to pay up the 
amount of the expenses pendente Jite. It 
was on his promise that the matter was 
ultimately adjourned to 17-3-1973 when 
he came out with a statement that he 
was not at all prepared to pay up the 
amount in question. It was on his pro- 
mise that the first respondent had call- 
ed her evidence on 17-3-1973. These 
proceedings therefore make it abundant- 
ly clear that the appellant husband has 
deliberately and contumaciously flouted 
the court’s order to. pay up the amount 
of cost which would have enabled the 
first respondent to put up her case be- 
fore the court. 


9. It need not be emphasised that the 
purpose of S. 24 of the Act is to enable 
a financially weak party to litigate his 
or her rights in a matrimonial cause. 
S. 24 thus embodies in itself a very 
wholesome principle which is conducive 
to rule of law, It contemplates that none 
of the parties to a matrimonial cause 
should be able to take undue advantage 
of his financial superiority to defeat the 
rightful claims of the weaker party. It 
should also be noted that the proceed- 
ings contemplated by S. 24 are the pro- 
ceedings pendente lite, Obviously, there- 
fore, these proceedings have the limited 
purpose of enabling the weaker party to 
substantiate his or her rights during the 
pendency of the proceedings. It is under 
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these circumstances that the question 
‘which arises for our consideration 
should be appreciated so that the main 
purpose of the Legislature in enacting 
S. 24 of the Act would not be defeated. 

10. It is true that 5. 28 of the Act 
contemplates the enforcement of orders 
by execution. The question is whether 
this remedy for the purpose of enforc- 
ing the order of interim alimony and 
expenses passed by the court is a remedy 
which is so effective as to carry out the 
purpose of 5. 24 as well as of the sta- 
tute, namely, the Hindu Marriage Act, 
1955. It need not be emphasised that en- 
forcement of an order passed by the 
court under S. 28 by way of execu- 
tion would necessarily entail a long and 
arduous process, and if it is held that 
the interim order passed by the court 
under S. 24 of the Act can be enforced 
only in that particular manner, that is, 
by execution, the matrimonial proceed- 
ings would be required to be stayed till 
the order is enforced in execution In 
other words, in order to obtain the. en- 
forcement of the order passed under 
S. 24 of the Act through the process of 
execution, the parties would be requir- 
ed to wait, in certain cases, till a num- 
ber of years. The question is whether 
this particular procedure would enhance 
the object of the Act, Matrimonial pro- 
ceedings by their very nature are ex- 
pected to be expeditious because there 
would be absolutely no point in giving 
redress to a party in matrimonial pro- 
ceedings after a number of years which 
would not stop the parties ageing. We 
need not dwell more on this point be- 
cause the Act itself recognises under 
S. 21-B the necessity of expeditious trial 
of the petitions filed under the Act. Sec- 
tion 21-B provides that. the trial should 
be conducted from day-to-day until its 
conclusion, and it directs the courts to 
make every endeavour to conclude the. 
trial within six months from the date of 
the service of notice of the petition on 
the respondent. Even appeals preferred 
under the Act are expected to be con- 
cluded within three months from the 
date of service of notice of appeal on 
the respondent. This section therefore 
clearly reveals the mind of the Legisla- 
ture that stay of the proceedings would - 
not be furthering the ends of justice. 


11. Under these cricumstances asking 
a party to the matrimonial proceeding, 
to take resort to execution proceedings 
under S. 28 for the enforcement of order 
of interim alimony or expenses pendente 
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r would be obviously resulting in 
frustration of justice, 


12. The same can be said as regards 
the starting of contempt proceedings, be- 
cause, contempt proceedings also are 
likely to take sufficiently long time for 
their culmination and during that time 
the original petition would be required 
to be stayed. Even thereafter it is doubt- 
ful whether in contempt proceedings the 
amount ordered to be paid under S, 24 
of the Act would be paid or not. 

13. Under these circumstances, both 
the alternative remedies suggested by 
the learned Advocate of the appellant 
would result in frustration of justice 
and would not enhance the purpose for 
which S. 24 of the Act was enacted. 


14. The question then is what proce- 
dure should be adopted by the court to 
enforce the payment of the amount 
ordered under 5. 24 of. the Act? It is 
an admitted position that apart from 
S. 28, the Hindu Marriage Act itself 
does not contain any specific provision 
for the enforcement of orders passed 
under S. 24. However, in this connection 
reference can be made to S. 21 of the 
Act which says that subject to other 
provisions contained in the Act all pro- 
- ceedings under the Act shall be regulat- 
ed, so far as may be, by the Civil P. C. 
1908. This means that if the Hindu Mar- 
riage Act is silent with regard to cer- 
tain procedure then the court can avail 
of the procedure contemplated by the 
Civil P. C, The Civil P. C. has two spe- 
cific provisions in the situation where 
court’s orders are not complied with 
One provision is O. 11, R. 21 which pro- 
vides for striking out of the defence in 
case a party to the suit fails to comply 
with. any order to answer interrogatories 
or for discovery or inspection of docu- 
ments. Almost similar provision is found 
in S. 35-B when cost is made a condi- 
tion for further proceedings. There is 
one more provision contained in O. 17, 
R. 3 which says that where any party 
to a suit to whom time has been grant- 
ed fails to produce his evidence or to 
perform any other act necessary for the 
further progress of the suit for which 


the time is allowed the court may not- | 


withstanding such default proceed to de- 
cide the suit forthwith. 


15. So far as O. 17, R. 3 is concerned 
it does not contemplate striking out of 
the defence and resort to ex parte pro- 
ceedings, and so far as O, 11, R. 21 is 
concerned it is not applicable to the 
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facts of the present case because there is 
no question of non-compliance with any 
orders with regard to ‘interrogatories or 
discovery. As for S. 35-B, the same was 
not in the statute book when the learn- 
ed trial Judge passed the disputed. order, 
Under these circumstances, it “is appar- 
ent that at the relevant time there was 
no specific provision in the Civil P. G 
under which the defence of the appel- 
lant-husband could have been struck 
out for non-compliance with the order 
passed under §. 24. 

16.. We, however, find that the court 
could have utilised its inherent powers 
under S. 151 C.P.C. for the enforcement 
of the order in question, Under S. 151 
of the Code it is provided that nothing 
in the code shall be deemed to limit or 
otherwise affect the inherent power of 
the court to make such orders as may 
be necessary for the ends of justice or 


to prevent the abuse of the 
process of the court. Provisions 
of Section 151 of the Civil P, C. can 


be utilised for either of the two pur- 
poses, namely, (1) for serving the ends 
of justice or (2) for preventing the abuse 
of the process of the court. We are of 
the opinion that looking to the manner 
in which the appellant-husband bas 
flouted the order of: the court it was 
both to.serve the ends of justice and to 
prevent the abuse of the court’s process 
that striking out of the defence was nex 
cessary. 

17. So far as the abuse of the court’s 
process is concerned, the proceedings 
that we have quoted in the foregoing 
portion of this judgment clearly show 
that the appellant-husband was not com- 
plying with court’s order giving false 
promises, and was trying to delay the 
proceedings of the suit by adopting a 
grossly perverse attitude. His intention 
obviously was to drive the first respon- 
dent to take the lengthy course of exe- 
cution under Sec, 28 and to stay the 
main proceedings for judicial separation. 
If the court failed in passing the 
order striking out his defence and re- 
quired the first respondent wife to re 
sort to execution proceedings under Sec- 


- tion 28 staying the main proceedings, 


that was exactly what. the appellant- 
husband required. . His intention was, 
therefore, to delay the proceedings and 
thus to abuse the court’s process. 

18. So far as the ends of justice are 
concerned, it is obvious that the court 
should not pass any order which would 
encourage the parties: to flout its own 
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orders and to delay the proceedings 
which are expected to be expeditious, 
Therefore, the order of striking out the 
defence of such a defaulting party would 
be only proper order which could be 
passed in the circumstances of the case 
In our opinion, therefore, the order pass- 
ed by the learned trial Judge striking 
out the defence of the appellant-hus« 


band was the order which could have, 


and should have been’ passed under Sec- 
tion 151 of the Code, 


19. We shall now shortly deal with 
certain decided cases on the subject. 


There is a line of decisions holding that- 


when the defaulting party is the peti- 
tioner who has initiated the proceedings 
under the Hindu Marriage Act, the court 
can stay these proceedings in order to 
enforce the order passed by it . under 
8. 24 of the Act. The Punjab case of 
Smt. Malkan Rani v, Krishan Kumar 
{AIR 1961 Punj 42) and the Calcutta 
case of Sm. Anita Karmokar v. Birendra 
Chandra Karmokar (AIR 1962 Cal 88) 
are the earlier cases which are referred 
to in most of .the subsequent decisions. 
In both these- cases the principle which 
is accepted is that where in any pro- 
ceedings initiated by husband under the 
Hindu Marriage Act the court directs 
under §. 24 the petitioner husband to 
pay the wife maintenance pendente lite 
and the litigation expenses, the 
has inherent power to stay the proceed- 
ings till the husband paid the amount 
which he has been ordered:to pay under 
S, 24. A further principle which is re- 
cognised by these decisions is that the 
enforcement of the order otherwise than 
by execution is not prohibited or ex- 
cluded by S. 28 of the Act. Justice 
Banerjee of the Calcutta High Court 
has dealt with this point in detail in the 
case of Smt, Anita Karmokar (supra) to 
show how the path of execution is not 
an easy going highway and how it does 
not provide any short-cut to the desti- 
nation. In that decision he has observed 
that to hold that levying of execution 
is the only remedy for enforcement of 
an order made under S. 24 may result 
in making such order wholly nugatory 
and ineffective, The ratio of both these 
decisions has been followed in a number 
of cases all of which need not be cited 
here but we may profitably refer to the 
decision given by Dixit, C. J. of Madhya 
Pradesh High Court in Bhuneshwar Pra- 
sad v., Dropta Bai (AIR 1963 MP 259), 
the decision given by the Punjab High 
1978 Him, Pra/4 KOI G—24 


Court 
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Court in Dr. Tarlochan Singh v. Smt. 
Mohinder Kaur (AIR 1963 Punj 249) and 
the decision given by. the Mysore High 
Court in M. Ramachandra Rao v. M, & 
Kowsalya (AIR 1969 Mys.76). All the 
above referred decisions proceed on the 
basis that when the petitioner. who has 
initiated matrimonial proceedings is a 
defaulting party, the only -efficacious 
manner in which he should be made to 
obey the order passed by the court un- 
der S. 24 of the Act is to stay the pro- 
ceedings initiated by him, In other words, 
the Courts referred to above have ac- 
cepted the principle that it-can exercise 
its coercive powers under S, 151 of the 
Civil P. C. to compel the defaulting 
party to do the right thing and to obey 
the ‘order of the court, 


20. The question which is involved) 
in the instant case before us is what 
the court should do when the defaulting 
party is not the petitioner ` initiating 
proceedings under the Hindu Marriage 
Act, It should be noted that in this case 
the proceedings have been initiated by 
respondent No. 1 wife for obtaining a 
decree for judicial separation and the 
defaulting party is the present appel- 
lant-husband who was interested in 
delaying the proceedings in question, In 
such cases stay of the proceedings would 
not prevent the abuse of the court’s pro- 
cess, or would not further the ends of 
justice, because, it is such a stay which 
would be exactly wanted by the hus- 
band who resists the petition for judi- 
cial separation, Under the circumstan- 
ces the manner in which the inherent 
powers under S. 151 should be exercis- 
ed is to strike out the defence. That is 
the only method by which the person 
interested in resisting the proceedings 
under the Hindu Marriage Act could 
be compelled to help the course of jus- 
tice. We find that such a procedure has 
been adopted by other Courts especially 
the Punjab High Court in Ram Swaroop 


.v. Smt. Janak (1972-74 Pun LR 933):(AIR 


1973 Punj 40). Dealing with such a situa- 
tion, Dhillon, J. has referred to the ear- 
lier decision of that High Court given 
in Smt. Malkan Rani (supra) wherein 
it was observed that stay of proceedings 
might not be adequate and other steps 
might have to be taken to put the indi- 
gent spouse in funds to prosecute the 
proceedings, and if the defaulter wil- 
fully neglects or wilfully refuses to 
comply with the order then there was 


no reason why contempt proceedings in 


50 H.P, {Prs, 20-22] Jai Singh v, Khimi Bhiklu (T, U, Mehta Actg. C. J.f 


accordance with law should not be taken 
against the defaulter. After referring to 
the above decision in Malkan Rani (AIR 
. 1961 Punj 42); Dhillon, J. observes. {at 
p. 41 of AIR 1973 Punj): 


“In my opinion the appellant in tha 
present case has wilfully and contemp- . 
tuously failed to obey the directions. of 
this Court: by not paying even a single 
penny to -the respondent-wife nor there. 
is any plea raised by the learned coun< 
sel for the appellant that the appellant 
is prepared to pay a part of the amount 
having become due. In this view of tha 
matter, merely by staying: the hearing 
of the appeal for indefinite time will not 
‘meet the ends of justice as this will be 
a hanging sword on the respondent-wife 
for all years to come because there is 
> mot an iota of hope that the appellant 
will discharge his duty by complying 
with the orders of this Court.” 


For the above observations the learned 
Judge has relied upon the. decision given 
. by Madras High Court in “Mahalingam 

Pillai v, Amsayalli (1956-2 Mad LJ 289). 


. 21. We do not find it necessary to 
refer to other decisions of the Punjab 
High Court which have taken the simi- 
lar view, but we may refer to an old 
decision of Bombay High Court in which 
Marten, J. has made some observations 
which would support the contentions 
raised on behalf of the appellant-hus~ 
band,. This Bombay decision is given in 
Wilhelmina Codd v. Bertie Elijah Codd 
(AIR 1924 Bom 132). That was a case un- 
der Divorce Act, and the observations 
which lend some support to the appel- 


‘lant’s contentions are as under (at page ' 


-134):— 


“I can only hope that these Chamber 
orders for security for costs will he 
reconsidered in the future. I had occa- 
sion in another case of Rodger v. Rod- 
ger to point out that, as far as I can see, 
the English authorities do ‘not strike out 
a husband’s petition or strike out his: de~: 
fence to his wife’s petition, merely be- 
cause he has failed to give security. 
What they do, as far as I can see, and as 
far as counsel’s researches have so far 
been brought before me, is to stay the 
husband’s petition, and as regards the 
wife’s petition to procéed against the 
husband for contempt, if he is proved to 
be able to pay but contumaciously re 
fuses to do so.” | 
With due respect to the learned Judge, 
we find ourselves unable to follow tha 


ALR 
dictum that in no case the defence c4 
the defaulting party can be struck - out,. 
The decision may not be of much help 
in the set of social: circumstances pres 
vailing in our country. It need not: be 
emphasised that payment of alimony. and 
expenses pendente lite to financially 
weaker spouse during matrimonial - pro- 


. ceedings is a sine qua non of -justice 


which could be rendered in.the case, and 
it would be no argument that that pay- 
ment can be secured by execution or by 
contempt proceedings before the court, 
We find that even the’ High Court of 
Bombay has not followed the above ob 


servations with rigidity. This will be ap= 


parent from the subsequent judgment 
given by that, very High Court in 
Prithyirajsingji. Mansinghji v.: Bai Shiv- 
prabhakumari (AIR 1960 Bom 315), 
There the court has accepted the prin- 
ciple that the defence by a party in a 
matrimonial :case could: be struck off for 
failure to pay interim- maintenance if 
the refusal is contumacious. The same 
principle is accepted by -the Bombay - 
High Court in Shankar Deoba Patil v. 
Ganpatilal .Shiodayal Chamedia (AIR 
1971 Bom 87), We find that in a recent 
decision given by the Delhi High Court 
in Smt. Anuradha v, Santosh Nath 
Khanna (AIR 1976 Delhi 246) it is held 
that the inherent jurisdiction of the court 
includes a power to review an interlocu- 
tory order, and to recall and cancel pre- 
vious orders which cause injustice, If 
also possesses the powers to stay the 
proceedings or strike off the defence of 
the defendant in order to compel obedi- 
ence to its order or prevent abuse of 
the process of the court, . 


22. In view of this position we are of 
the opinion that the order passed by 
the lower court striking out the defenca 
of the appellant was quite proper. The 
subsequent ex parte proceedings taken 
by the court were therefore quite im 
order and hence the decree passed by 
that court for judicial separation in- 
favour of the first respondent is found 
to be correct and we see no reason to 
interfere with the same. The appeal 
therefore fails and is dismissed, 


. . ' Appeal dismissed, 
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Himachal Pradesh Court Fees. Act 
(8 of 1968), S. 8 and Sch. 1, Art. 1 and 
Sch, I Art, 13 (iii) — “Amount award- 
ed” in S. 8 — Interpretation — Appeal 
under S. 54, Land Acquisition Act, re- 
garding apportionment Ad valorem 
court-fee is payable and not fixed court- 
fee on basis of declaration of exclusive 
right of appellant to compensation — 
(Land Acquisition Act (1 of 1884), Sec- 
tions 30 and 54) — AIR 1957 Raj 275, 
Dissent. from, a 


The expression “amount awarded”. 


in 


S. 8, Court-fees Act, cannot be limited — 


to the award of total amount of compen- 
sation for the acquired land. So far as 
each of the claimants is concerned, the 
amount awarded is the sum .which is 
given to him in compensation for tha 
extinguishment of his interest, , 

7 i (Para 8) 


When a Court decides a referenca 
either under S. 18 or under S. 30 of the 
Land Acquisition Act, it does not . give 
any declaration, Its function is limited, 
and is confined to the fixation of the 
quantum of compensation and to the ap- 
portionment of the same amongst the 
rival claimants, If while discharging this 
function the Court is called upon to de- 
cide some incidental questions such as 
the legal status of the contesting par- 


Purshotam v. Jaishi Ram (T. U, Mehta J.) 
able is-on ad valorem basis on the dif- 


ties, the said decision is obviously for: 


achieving the main purpose of fixing the 
quantum and apportioning the same. 
Therefore, a decision on such incidental 
questions cannot convert the nature of 
the proceedings. It is, therefore, not 
correct to say that the reference under 
5. 30 of the Land Acquisition Act par- 
takes the character of 


legal status of the rival claimants, 
© (Para 11) 
In cases wherein the only dispute be- 


tween the parties is with regard to the. 


apportionment of the. compensation, the 
court-fee payable is as contemplated by 
S. 8 of the Court-fees Act read with 
Art. 1 of the First Schedule attached to 
it. In other words, the court-fee pay- 
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a declaratory 
suit simply because the Court has ta 
make an incidental inquiry about the- 
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ference of the amount awarded and the 
amount claimed in appeal. AIR 1957 Raj 
275, TON from; Case’ law discussed. 
-(Para 18) 
Land 
rere Act,-S. -30 N. 6; S. 54 N. 13. 


Cases Referred: Chronological Paras 
AIR 1968 Cal 365 13 
(1966) 68 Pun LR (D) 299 (FB). 14 
AIR 1964 Andh Pra 216 15 
AIR 1961 Him Pra 30 . <= 15 
AIR 1957 Raj 275 g, 13 
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P. N. Nag, for Appellant; M. G. Chit- 
kara, Advocate General and Mrs, P. Mal~ 
hotra, for Respondent, 


T. U..MEHTA, J.:— This is an appeal 
preferred under S. 54 of the Land Ac- 
quisition Act against the order passed 


-by the. Additional District Judge, Mandi 


Camp at Dharamsala in a land reference 
No. 50 of 1971 made to him under Sec- 
tion 30 of the Land Acquisition Act. By 


-his order under appeal the learned Ad- 


ditional District Judge has apportioned 
‘the compensation ‘for acquisition of the 
land in dispute between the present ap- 
pellant and the ‘respondent on the basis 
that the respondent is a non-occupancy 
tenant over the acquired land. The ap- 
pellant claims’ that the respondent is 
not holding any non-occupancy tenancy 
Tight .in. the land and the whole of the 
compensation should have been awarded 
to him without any apportionment. The - 
office took objection as regard the 
‘court-fee paid by the appellant in this 


appeal. The appellant has paid Court- 


fee of Rs. 19.50 under Art. 13 (iii) of the 
Second- Schedule attached to the Hima- 
chal Pradesh Court Fees Act, 8 of 1968. 
The office ‘objection is that the appel- 
lant is liable to pay an ad valorem 
Court-fee under Art, 1 of the First 
Schedule to this Act as read with Sec- 
tion 8 thereof. This objection as re- 


. gards the Court-fee came up for consi- 


deration béfore my learned brother who 


` after hearing the learned advocates of 
. the parties has. made this reference in 


view of the. conflicting decisions on the 
question. The question which is refer~ 
red to the larger Bench is as under :— 
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“Whether an appeal under S. 54 of 
the Land Acquisition Act, wherein the 
only dispute between the parties is only 
to the apportionment of the compensa- 
tion has to be stamped with a Court-fee 
as. contemplated under S, 8 of the 
Court-fees Act or the case for appor- 
tionment is governed under Sch. II Arti« 
cle 17 (ii) of the Court~-fees Act,” 


This question refers to Art, 17 (ili) of 
the Second Schedule of the Central 
Court-fees Act (VIZ of 1870). But asa 
matter of fact this matter is governed 
by the Himachal Pradesh Court-fees Act, 
8 of 1968, the relevant Article of the 
Second Schedule of which is, as already 
stated above, Art. 13 (iii). Therefore, 


Art. 13. (iii) of the Second Schedule’ of 


the Himachal Pradesh Act is required 
to be read in the question which is re- 
ferred to us, 


2. It is obvious that the dispute be- 
tween the parties is as regards the ap- 
portionment of the compensation which 
is to be awarded for the acquisition of 
the land in question, The Second Sche~ 
dule of the Himachal Pradesh Court~ 
fees Act is under S. 3-of the said Act, 
and Art. 13 (iii) thereof states that in 
case of a plaint or memorandum of ap- 
peal in a suit to obtain a declaratory 
decree, where no consequential relief is 
prayed, a fixed court-fee of Rs. 19.50 is 
required to be paid. The contention of 
the appellant is that it is this Art. 13 {iii} 
which is applicable to the facts of this 
case because the appellant’s claim is in 
fact for a declaration as to ‘the status 
of the parties, It.is confended that the 


learned District Judge has made the ap- -> 


portionment in question after accepting 
the respondent’s claim that he is entitl< 
ed to the rights of an occupancy ‘tenant 
in the land, This question obviously in~ 
volves the determination of the status of 
both the contesting parties with respect 
to the acquired land, and since the 
stand of the appellant is that he is, tha 
sole owner of the acquired land and as 
such he is entitled to the whole amount 
of compensation without any apportion~ 
ment, his claim eventually amounts ta 
obtaining a declaration as regards his 
status, If this claim about the appel« 
lant’s status is eventually allowed by 
the Court, then the award of the whole 
amount of the compensation in his fa- 
vour would be merely a ‘necessary 
consequence of this declaration and, 
therefore, according to the. learned 
Counsel for the appellant, the matter 
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falls within the provisions of Art, 13:(iil} 
of the Second Schedule which requires ` 
a fixed court-fee of Rs. 19.50, It is thus 
contended on behalf of the appellant 
that the court-fees paid in this appeal 
are proper, 

3.. As against this, the contention of 
the respondent as also of the learned 
Advocate-General, who has appeared on 
behalf of the State, is that Art. 13 (iii) 
of the Second Schedule of the Act has 
no relevance to the facts of this case be- 
cause the matter is governed purely by 
S. 8 of the Himachal Pradesh Court-fees 
Act which is in the following terms :— 


“8. Fee on Memorandum of appeal 
against order relating to compensation.— 
The amount of fee payable under this 
Act on a memorandum of appeal against 
an order relating to compensation un= 
der any Act for the time being in forca 
for the acquisition of land for publie 
purposes, shall be computed according to 
the difference between the amount 
awarded and the amount claimed by the 
appellant.” 


4. Relying upon this section the con< 
tention of the learned counsel for the 
appellant as also the learned Advocate- 
General is that what the appellant pro< 
poses to claim by this appeal is the 
whole amount of compensation without 
any apportionment and, therefore, he 
wants to claim a ` greater amount of 
compensation than what is awarded to 
him by the learned District Judge, It 
was pointed out, therefore, that the ap- 
pellant has to pay under the provisions 
of the aforesaid quoted S. 8, the court- 
fee on the difference between the 
amount of compensation awarded al- 
ready to the appellant, and the amount 
now claimed by ‘him in this ap- 
peal. The respondent, therefore, points 
out that the court-fee on this difference 
should be computed in accordance with 
Art. 1 of the First Schedule of the Act 
which contemplates the payment of the 
ad valorem court-fees, 


. §& It is obvious by reference to Artis 
cle 13 of. the Sch. II of the Act that if 
applies to the payment of court-fees on 
plaint or memorandum of appeal in cer« 
tain types of suits, One of the types of 
suits contemplated by this article is a 
suit to obtain “a declaratory decree”, 
The first question which would, theres 
fore, arise to be considered is whether 
the proceedings under S. 30 of the Land 
Acquisition Act initiated before a Dis< 
trict Court are the proceedings in nature — 
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of a suit, and the relief which the Dis- 
trict Judge is expected to give in such 
pleadings would amount to “a declara< 
tory decree’, This question admits a 
good deal of debate, But we find that 
it is not necessary to enter into this de- 
bate in view of the plain. meaning and 
construction which could be attached to 
the provisions of the aforesaid quoted 
S. 8 of the Act. 

6. In our opinion the provisions con 
tained in S, 8 of the Act are specific pro~ 
visions which would apply to any memo 
randum of appeal which is filed against 
an order “relating to compensation”. If 
we analyse the provisions of S, 8, wa 
find that it stipulates the following in~ 
gredients, namely :— 

(1) There must be a memorandum of 
appeal; 

(2) That memorandum of appeal should 
be against an order relating to compen~ 
sation under any Act for the time being 
in force for the acquisition of land for 
public purposes; and 

(3) There should also be a claim 
which involves difference between .tha 
amount awarded and the amount claimed 
by the appellant in the appeal, 


If all these three ingredients are satis~ 
fied then the question would obviously 
fall within the ambit of S. 8, So far as 
the first two ingredients are concerned 
there is absolutely no dispute that they 
are completely ‘satisfied in this case. The 
question. therefore, is whether third in~- 
gredient is satisfied or not, 


7. Now so far as the third ingredient 
is concerned the contention of the learn~ 
ed Advocate of the appellant is that the 
expression “amount awarded” connotes 
the award of the total amount of com- 


pensation and not the award of a por. 


tion of the compensation which is order- 
ed to be given for the acquisition of 
the land. It was accordingly. pointed out 
that the expression “difference between 
the amount awarded and the amount 
claimed by the. appellant’, which is 
found in the concluding portion of Sec 
tion 8, suggests a case wherein a claim< 
ant claims a higher amount of total com~ 
pensation which is awarded for the ac- 
_ quisition of the land in question and not 
a higher amount of apportionment out of 
the total amount of compensation 380 
awarded. For this tion the learn= 
ed counsel for the appellant has put re- 
liance upon the decision given by Bapna 
J. of -the Rajasthan High Court in 
Hakim Martin De Silva v, Martin Da 
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Silva II reported in AIR 1957 Raj. 275. 
In this Rajasthan. case there was a re- 
ference under S, 30 of Jaipur Land 
Acquisition Act, and in that reference 
the District- Judge concerned passed an 
order apportioning compensation among 
several claimants, One of the claimants, 
who had claimed that he alone was the 
owner of the property acquired, filed an 
appeal under S, 54 of the Rajasthan 
Act against the decision of the ‘District 
Judge claiming the entire amount for 
himself. He, however, paid an amount 
of fixed court-fee on the memorandum 
of appeal, as is done by the present ap- 
pellant in the case before us. The Jai- 
pur Bench of the Rajasthan High Court 
referred to certain decisions and was of 
the opinion that these decisions wera 
conflicting and it was difficult to recon- 
cile the conflicting views. The said 
Bench thereafter relied upon some of 
the observations of the Privy Council in 
T. B. Ramachandra Rao v. A, N. &. 
Ramachandra Rao reported in AIR 1922 
PC 80 and came to the conclusion that 
what the appellant wanted was merely a 
declaration that he alone was the owner 


of the property which was acquired 


and, therefore, S. 8 of the Court-fees 
Act was not attracted. This will ba 
clear from the following observations 
made by Bapna J, who spoke for the 
said Bench :-— 


"What is in dispute in the present ap- 
peal is the relative shares of the parties 
in the house property in dispute, The 
appellant wants a declaration that he 
alone was the owner of the property 
which had been acquired, The appor- 
tionment will follow the declaration a3 
a matter of course. The money is still 
in the hands of the Court, and his pur- 
pose would be fully served by a mere 
declaration of his right, title or interest 
in the property which has been acquir- 
ed. In our opinion S. 8 of the Court- 
fees Act is not at all applicable to a 
case of this nature for the amount 
awarded as compensation for the pro- 
perty acquired is not at all in dispute. 
For a relief of declaration of that na- 
ture Sch. H Art. 17 CL (iii) would, in 
our opinion, be applicable.” 


8 The above view taken by the 
Rajasthan High Court is not shared by 
the other High Courts in India. But be- 
fore taking up for our consideration 


‘these other decisions of the other High 


Courts it will be proper to point out 
that the .reasonings adopted by tha 
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‘Rajasthan High Court does ‘not appeal 
to us. With due respect to the learned 
Judges, we find that the expression “the 
amount awarded” found in the last por- 
tion of S, 8 of the Court-fees Act does 
not connote the idea of the award of 
total compensation for the acquired land. 
Under the scheme of the Land Acquisi~ 
tion Act every interested person is en~ 
titled to an award of compensation 
which is commensurate. with his interest, 
and therefore, when there are more 
than one interested person, whatever 
amount is awarded to each of the inter- 
ested persons is the “amount. awarded” 
under the Act. Under the circumstances, 
ithe expression “amount awarded” cannoj 
be limited to the award of total amount 
of compensation for the acquired land 
So far as each of the claimants is con- 


cerned, the amount awarded is the sum 
which is given to him in compensation: 


for the extinguishment ‘of his | interest, 
|Therefore, we do not find anything in 
S. 8 of the Court-fees Act to indicate 
that the expression “amount awarded” 
should be confined only to the total 


amount of compensation awarded to all 


the claimants. 


® The learned Judges of the Rajas- 
tan High Court have relied upon some 
of the observations made by the Privy 
Council in the aforesaid referred case of 
_the T. B. Ramchandra Rao v.. A. N. 5. 
Ramchandra Rað reported in AIR 1922 
PC 80. We have perused this decision 
but we find that this decision does not 
deal with the question with which we 
are concerned in this’ reference. 
question which was before their Lord- 
‘ships in the Privy Council case, was 
whether a certain judgment which arose 
out of the proceedings under the Land 
Acquisition Act, 1 of 1894 was res judi- 
cata or not, and it- was on this question 
that the Privy Council observed ` that 
when once the award as to the amount 
has become final, all questions as to fix- 
ing of compensation are then at an end; 


pute as to the relative rights of the per- 
sons together entitled to:the money is 
to place the money under the control ‘of 
the Court, and the parties then could 
proceed to litigate in the ordinary way 
to determine what their right ne title 
to the property might be, ` 


10. These observations, -in our opin- 
ion, have nothing to do ‘with the pay- 
ment of the court-fees nor do they_ show 
that S. 8 of.the Court-fees Act does’ not 
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govern the case of apportionment of the | 
total compensation awarded between the 
rival claimants. With due respect to the 
learned Judges of the Rajasthan High 
Court, therefore, we are of the opinion 
that the Privy Council decision - relied 
upon by them has got no relevance to 
the facts of the present case. i 


11. Moreover, lien a -Court ‘decides 
a reference either under S. 18 or under 
S. 30 of the Land Acquisition- Act, it 
does not give any declaration. Its func- 
tion is limited, and is confined to the 
fixation of the quantum of compensation 
and to the apportionment of the same 
amongst the rival claimants. If while 
discharging this function the Court is 
called upon to.decide some incidental 
questions such as the legal status of the 
contesting parties, the said decision is|- 
obviously for achieving the main pur- 
pose of fixing the quantum and appor~ 
tioning, the same. Therefore, a decision 


on such incidental questions éannot con- 


vert the nature of the proceedings, It is,| - 
therefore, not correct to say the refer- 
ence under S, 30 of the Land Acquisition 
Act partakes the character of a declara- 
tory suit simply because the Court has 
to make an incidental inquiry about the 
legal status of the rival claimants, 


- I2, We find that this exact point has 
besen dealt with by various High Courts 
in India. The earliest decision on this 
point is found to be in the Calcutta 
case in re:Ananda Lal Chakrabutty (AIR 
1932 Cal 346), wherein Rankin, C. J. has 
observed that S, 8 of the Court-fees Act, 
dealing with the amount of fee pay- 
able makes a comparison between two 
things — the amount awarded, and the 
amount claimed by the’ appellant. He 


-has further observed that it appears to 


be reasonably clear that the comparison 
can only be between the amount award- 
ed to the appellant ‘and the amount 
claimed by the appellant, and there can 


- be no comparison between the amount 
the duty of the Collector in case of dis-.. 


awarded to:'a number of persons - and 
the amount claimed by one individual 
representing his individual interest. Ran- 
kin, C. J. has further observed in this 
decision that where the appellants have 
been given nothing by way of compen- 
sation, and they claim a substantial sum, 
the amount of court-fees is to be ‘com- 
puted according to the amount of -their 
claim. Ultimately it was held that in: 
such cases the court-fees are required 
to be paid under Sch. I Art. 1 of the 
Court~fees Act read with S, 8 thereof, 
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13. The Iearned Judges of the Rajas- 


than High Court have observed in the - 


above referred case of Hakim Martin De 
Silva AIR 1957 Raj 275 (supra) 
that subsequently in the case of Rash 
Behari Sanyal v, Gosto Behari Goswami 
reported in AIR 1935 Cal 243, the same 
High Court of Calcutta had. taken 9 
view which is different from the view 
as taken by Rankin C. J. We have, 
therefore, also referred to this subsequ~ 
ent case of Rash Behari Sanyal v. 
Gosto Behari Goswami (supra). But with 
due respect to the learned Judges of the 
Rajasthan High Court we find that the 
subsequent case does not lay down any 
view which is contrary to the view 
taken by Rankin C. J. in the case of 
Ananda Lal, As a matter of fact in this 
subsequent case of Rash Behari Sanyal 
the point was totally different because 
it was a case in which the question af 
issue was whether or not a sale of the 
acquired land which had been made by 
a lady named Bhuban Mohini Debi of 
certain immovable property in Calcutta, 


had been made by her for legal neces<« 


sity and so passed an absolute right in 
the property to the purchaser who. was 
Gosto Behari Goswami. The matter arose 
particularly in connection with an ap 
peal sought to be filed by one Rash Be- 
hari Sanyal under S. 3 (1} Calcutta Im- 
provement (Appeals) Act, 1911, from a 
decision of the President of the Cal- 
‘cutta Improvement Tribunal by virtue 
of provisions of S. 77 (1) (b), Bengal 
Act 5 of 1911, Dealing with the ques 
tion Costello, J.. has made the following 
observations which make it quite clear 


that the point involved therein was en~, 


tirely different, He says :-— 


"I may say af once that, in my opinion, 
this is not a case of an appeal against 
an order relating to compensation under 
any Act. The appeal is really against 
the decision of the President of the Cal- 
cutta Improvement Tribunal whereby he 
held that the sale by Bhuban: Mohini 
/ was made for legal necessity. and there< 
fore Gosto Behari Goswami had acquir- 
ed an absolute interest in the property 
and so was entitled to retain for his 
own use the. whole of the compensation 
money which had been awarded, and 
the Sanyals had no interest whatever in 
that money.” 

Then proceeding further Costello, I. ‘ob< 
served as under :— 


“It is quite clear, in my opinion that 
the dispute between the Sanyals and 
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sense. be properly said to be concerned 
with the amount of compensation pay- 
able by reason of the compulsory acqui- 
sition. of the property owned by Bhuban 
Mohini.” | i 
These observations make it clear that 
the decision given by Calcutta High 
Court in the subsequent case of Rash 
Behari Sanyal (supra) was altogether on 
a different point. As'a matter of fact 
the Calcutta High Court has explained 
this decision given in Rash Behari San- 
yal’s case at great length in Kali Gopal 
Chatterjee v, T. Banerjee reported in 
AIR 1968 Cal 365 wherein the previous 
decision given by Rankin, C. J. in Anand 
Lals case (AIR 1932 Cal 346) (supra) as 
well as the decision given by Rajasthan 
High Court in H. Martin De Silva (AIR 
1957 Raj 275) and other relevant deci- 
sions: of other High Courts have been 
considered, and the view taken by Ran- 
kin, C. J. has been reaffirmed, The same 
High Court: has also affirmed the view 
of Rankin, C. J. -in Krishna Chandra 
Das v. Lakshmi Narayan Das reported in 
ATR 1950 Cal 434, 


14. We- find that the decision given 
by the Calcutta High Court in Anand 
Lal’s case has been subsequently follow- 
ed even by other High Courts, We do 
not propose to make elaborate reference 
to all these decisions as, in our opinion, 

a short reference to these decisions 
would suffice, The Lahore High Court 
has fully relied upon the observa- 
tions of Rankin, C. J, in Ganesh Das v. 
Khanthu reported in AIR 1935 Lah 448. 
A Full Bench of the Punjab High Court 
(Circuit Bench at Delhi) has exhaustive- 


: Iy considered all the decisions on the 


point and has disapproved the above view 
taken by the Rajasthan High Court in 
Daryodh Singh v: Union of India report- 
ed in (1966) 68 Punj- LR (Delhi) 299 


(FB) and has observed as under :-—— 


“Itis the compensation money hich 
has to be apportioned under S. 30 of 
the Land Acquisition: Act, between the 
various persons having interest in the 
land acquired.. The dispute, as to appor~ 
tionment would be a dispute relating to 
compensation and -being a dispute under 
the Land Acquisition Act where the 
land has been acquired for a publie 
purpose, an appeal under S. 54 of the 
Act against an order apportioning com- 
pensation is covered’ by. S. 8 of the 
Court-fees Act, and the court-fee has 
to .ba computed according to the differ- 
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ence between the amount awarded to the 
appellant and the amount claimed by 
the appellant,” 


15. The Patna High Court has also 
taken the same view in Braja Kawat v. 
Madanlal Agarwalla reported in AIR 1951 
Pat 608. The Andhra Pradesh High Court 
has adopted the same line of reasoning 
in M. Dodla Malliah v. State of Andhra 
Pradesh through. Asst, Collector and 
Land Acquisition Oficer, Warangal re- 
ported in AIR 1964 Andh Pra 216. The 
Judicial Commissioner, Himachal Pradesh 
-has also taken the same view in Smt. 
Vindhya Basani v, Jadab Singh reported 
in AIR 1961 Him Pra 30. 


16. Some of the above referred deci« 
sions have referred to the Bombay case 
of Mangaldas Girdardas v. Assistant Col~ 
lector, Ahmedabad reported in AIR 1921 
Bom 325, and have observed -that it 
takes a contrary view. We have there« 
fore, referred to this Bombay decision 
also. But we find that it does not take 
a contrary view, A Division Bench of 
the High Court of Bombay held in that 
case that when the Government claims 
an interest in the land, the so-called 
apportionment between the Government 
and the private claimant of the total 
compensation payable in respect of tha 
property, is in substance the same thing 
as the determination of the amount 
payable by the Government to the claim- 
ant under the circumstances of the pam 
ticular case, and so an appeal relating 
to such matter must be stamped ad 
valorem under S. 8 of the Court-fees 
Act. Thus, we find that even this deci- 
sion of the Bombay High Court falls in 
line with other similar decisions which 
we have discussed above, 


17. What remains to be considered 
now is some observations made by the 
Madras High Court in A. Mahalinga 
Kudumban v, Theetharappa Mudaliar re~ 
ported in AIR 1929 Mad 223. A refer~ 
ence to the report of this decision 
shows that three questions were refer- 
red to the High Court of Madras, and 
one of those three questions was as ta 
what was the amount of court-fees pay- 
able on such memorandum of appeal. 
While i of this question the 
Court observed that the amount of 
court-fee has to be determined with re~ 
ference to the Court-fees Act and S. 8 
of the Court-fees Act could not apply 
to that case as that was not an appeal 
against an award. The High Court fur- 


aa observed, that there was no- disputa 
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as regards the amount of compensation 
awarded in that case and that S. 8 of 
the Court-fees Act could apply only ta 
those cases where the claimant claimed 
more than the amount awarded by the 
lower Court, The High Court further 
observed that if S. 8 was not applicable, 
the only other provision of the Court~ 
fees Act which was applicable to a casa 
like that was Art. 1, Sch. 1 which con« 
templates the payment of ad valorem 
fee. Thus, even though the High Court 
of Madras came to the conclusion in 
that case that S, 8 was not applicable, it 
did apply the provisions of the Art. 1 _ 
Sch. 1 of the Court-fees Act which con< 
templates the payment of ad valorem 
fee. However, in our opinion, S. 8 is 
fully applicable to the facts ‘of the pre- 
sent case and, therefore, we need not go 
further into discussion of the question 
whether the view taken by the Madras 
High Court about the applicability of 
S. 8 was proper or not, 

18. Thus on the review of the casa 
law on the subject we find that the view 
taken by the Rajasthan High Court in 
the case of H. Martin De Silva on tha 
present question is not acceptable. We, 
therefore, answer the question which is 
referred to it as under :— 

In cases wherein the only dispute be~ 
tween the parties is with regard to the 
apportionment of the compensation, the 
court-fee payable is as contemplated by 
S. 8 of the Court-fees Act read with). 
Art, 1 of the First Schedule attached to 
it, In other words, the Court-fee pay- 
able is on ad valorem basis on the dif- 
ference of the amount awarded and the 
amount claimed in appeal, ` . 

19. We accordingly dispose of this 
reference. The costs of this hearing shall 
be tha costs in appeal. 

Reference answered, 
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(A) Constitution of India, Art, 227 (as 
amended by S. 40 of the Constitution 
(Forty-second Amendment) Act (1976))— 
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Effect of amendment affecting jurisdic- 
tion — Whether retrospective so as 
to affect pending matters before High 
Court — Petitions under Art, 227 filed 
before 1-2-77 not affected — (Interpres 
tation of Statutes), 

Tt is a well settled rule of law that 
provisions of a statute dealing merely 
with matters of procedure may. proper- 
ly unless that construction be textually 
inadmissible, have retrospective effect at= 
tributed to them, but provisions which 
touch a right in existence at the passing 
of the statute are not to be applied re~ 
trospectively in the absence of express 
enactment or necessary intendment. 

(Para 8) 

Substantive law, as distinct from pro- 
cedural law, has been uniformly held ta 
operate prospectively only, unless tha 
Jaw expressly declares or necessarily im- 
plies a retrospective character. Even 
where the Act operates retrospectively, 
its retrospective operation must be 
strictly limited within the bounds set by 
it. (Para 8} 

There is nothing in S. 40 of the Con- 
stitution (Forty-second Amendment) Act 
from which retrospective operation can 
be attributed to those amendments. On 
its plain language, S. 40 operates pro~- 
spectively only, There is no other pro~ 
vision in the Amendment Act which 
leads to a contrary conclusion. There is 
no provision in respect of a petition un~ 
der Article 227 as are to be found in 
S. 58 of the Amendment Act in respect 
of petitions under Art, 226. (Para 10) 

Accordingly, the amendments introduc- 
ed in Art. 227 of the Constitution by 
the Constitution (Forty-second Amend- 
ment) Act do not affect petitions filed 
under Art, 227 of the Constitution be- 
fore the amendments were brought into 
force, Case law referred. (Para 11) 


(B) Constitution of India, Art. 227 (as .- 


amended by S. 40 of the . Constitution 
(Forty-second Amendment) Act. (1976))— 
Scope -—- Power of supermtendence — 
Effect of Constitution (42nd Amendment) 
— Whether still includes judicial super- 
intendence over Courts subject to its ap- 
pellate jurisdiction or is only admin- 
istrative superintendence. AIR 1950 Cal 
536, Dissented from, 

A long line of cases has now held that 
the power of superintendence, such as 
that given by umamended Art. 227, 
covers both administrative superintend- 
ence and judicial superintendence, 

. . : (Para 14) 
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The appropriate test is supplied by 
the primary rule, that unless the context 
warrants the contrary you ‘must take tha 
language of the. statute as it is and at- 
tempt to arrive at its ‘plain meaning. 
Clause (1) of Art, 227, as amended, 
gives to every High Court superinten~ 
dence over all courts subject to its ap- 
pellate jurisdiction, There is nothing in 
that provision to suggest any limitation 
on the content of the High Court’s power 
of superintendence. The only class of 
cases excluded from the operation of 
cl. (1) of Art. 227 is the class which is 
“not otherwise subject to appeal or revi- 
sion”. If no appeal or revision lies to 
the High Court against a judgment, 
cl, (5) excludes it from the scope of 
Art, 227, But there is no exclusion in 
respect of a judgment which is other- 
wise subject to appeal or revision, The 
unamended Art. 227 gave judicial super- 
intendence to the High Courts over judg- 
ments subject to appeal or revision, as 
well as over judgments not subject to 
appeal or revision, after the amendment 
the former class of cases remains in the 
residue of jurisdiction. There is nothing 
in the provisions of the amended Arti- 
cle 227 itself which deprives the High 
Courts of that residue of judicial super- 
intendence, l (Para 19) 

Art, . 227, even after its amendment, 
continues to confer on a High Court the 
power of judicial superintendence over 
a court subject to its appellate jurisdic- 
tion in respect of a judgment otherwise 
subject to appeal or revision, The High 
Court is now deprived of its power of 
judicial superintendence in respect of a 
judgment not otherwise subject to appeal 
or revision, AIR 1950 Cal 536, Dissented 
.from; AIR 1949 Bom 42, Rel. on, Case 
law discussed, | (Para 22) 

Anno: AIR Comm, Constitution of 
India (2nd Edn.), Art. 227 N., 3. 

Cases 


Referred: Chronological Paras 
AIR 1962 SC 92 8 
AIR 1958 SC 86 8 
AIR 1955 SC 233 14 
AIR 1954 SC 215 14, 17, 18, 20 
AIR 1954 Pat 225 17 
AIR 1952 All 983:1952 Cri Ly 1695 

14, 17 
ATR 1952 Ori 244 17 


AIR 1951 Cal 258 (SB) 8, 14, 17 
AIR 1951 Nag 443; 1952 Cri LJ 1 (FB) 


AIR 1950 Cal 836 17, 18 
AIR 1949 Bom 42 a8, 19 


AIR 1947 Lah 313 (FB} 17 
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AIR 1944 Nag 286 17 
AIR 1941 FC 16 ~ 8 
AIR 1941 Lah 1:42 Cri.LJ 289 18 


AIR 1941 Pat 544: 42 Cri- LJ 546 17 
AIR 1940 Mad 183: 41 Cri Ly 402 «© 18 


AIR 1938 FC 1 . al 
AIR 1938 Cal 768 ~~ - 48 
AIR 1935 All 599 (FB) - ., M 


AIR 1927 PC 242 8 


(1905) AC 369: 92 LT 138, Colonial Sugar 
8 


Refining Co. v. Irving 
(1887) ILR 9 All 104 (FB) ~ 14 
(1875- 77) ILR 1 All 101 (FB) . 14 

Indar Singh and D. K. Khanna, for 
Petitioners; H. S. Thakur, K, D. Sud and 
H, K. Paul, for Respondents, l 

R. S, PATHAK, C. J.:— This is a` de- 
fendant’s petition under Art, 227 of the 
Constitution arising out of a suit , for 
the recovery of Rs, 45. 


2. The respondent Khazan Singh fled 
a suit against the petitioner .Chamaru 
before the Nyaya Panchayat for the re- 
covery of Rs. 45. The suit was transfer- 
red to another Nyaya Panchayat,. which 
on April 21, 1970 decreed the suit. A re- 
vision petition before. the learned Sub- 
Divisional Judge was dismissed on Nov, 
23, 1972. The petitioner now applies un- 
der Art. 227 of the. OESO Gg 
relief. — 


3. .When. the petition came on pm 
hearing before one of us, a question was 
raised whether the addition of cl. (5) in 
‘Art. 227 of the Constitution by the Con- 
stitution - (Forty-Second . Amendment) 
Act had resulted in depriving this Court 
of its jurisdiction to interfere judicially: 
in respect of judgments and orders of 
inferior courts, ‘The case was referred 
to, a larger. Bench in -view of the im- 
portance of the question. : 


4. Sec. 238 of the Himachal Pait 
Panchayati Raj Act provides for a revi~ 
sion to the Sub-Divisional Judge 
any order or decree passed.by the Nyaya 
Panchayat in a case or a suit, No. appeal 
or revision lies to the High Court. 

5. When this petition was, filed, Arti- 
cle 227 of the Constitution provided: 

"227. Power of superintendence over. 
ali Courts by the High Court. 


(1) Every High Court: shall have su- 


perintendence over all courts and tribu~ 
nals throughout the, territories in rela- 
tion to which it exercises jurisdiction. . 

- (2) Without prejudice to the generality 
of the foregoing provision, 
Court: may— : 

(a) call for returns from. such courts, 


Chamaru v, Khazan Singh (R, S, Pathak C. J.) 


from _ 


the High 


prescribe forms for regulating the prac- 
tice and proceedings of such courts; and 

- (c) prescribe forms in which books, en- 
tries and accounts shall be.. kept by the 
Officers of any such courts, © 

(3) The High Court may also ‘settle 
tables of fees to be allowed to the sheriff 
and all clerks and officers of such courts 
and. to attorneys, advocates and Beer 
practising therein: `, 

Provided that any niles ane: orms 
prescribed or tables settled under cL (2) 
or cL (3) shall not be inconsistent with 
the provision of any law for the time 
being in force, and shall require the 
previous approval of the Governor, 

(4) Nothing in this: article shall bs 
deemed to confer on a High ` Court 
powers of superintendence over any 
court or tribunal constituted by or un- 


der any law ee to the Armed 
Forces.” 
Subsequently, the Constitution ~ (Forty- 


. Second Amendment) Act, 1976 was en- 


acted, and S. 40 thereof, which was 


_ brought into force from Feb, 1, 1977, 
' substituted the existing el, (1y by the 


following clause: 


(1) Every High Court shall have 
superintendence over all courts subject 
to its appellate jurisdiction,” - ' 

And after the existing cl (4), the fol- 
lowing clause was inserted: 

“") Nothing in this article shall. be 
construed as giving to a High Court any 
jurisdiction to question any judgment 
of ‘any inferior court which is not others 
wise subject to appeal or revision,” 

6. .Two points have. been raised be, 


. fore us. They are; 


(1) Do the ‘amendments introduced in: 


' Art, 227 of the Constitution affect peti- 


tions filed under Art. 227 before 
amendments were etected? 


(2) Has the power of judicial super= 
intendence hitherto enjoyed by a High 


the 


- Court in respect of courts and tribunals 


within its. jurisdiction been totally’ with- 
drawn by the amendments introduced in 
Art, 227 of the Constitution? 


7. At the outset, it will be noticed 
that while the original cl, (1) of Arti- 
cle 227 gave to a High Court the power 
of superintendence over all courts and 
tribunals throughout the territories over 
which it exercised jurisdiction, the sub- 
stituted cl, (1) confines ` the power of 
superintendence over courts subject to 
its’ appellate jurisdiction, Tribunals ara 


‘ALR 
(b) make and issue general rules -and f 
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now excluded. from the superintendence 
which a High Court enjoys under Arti- 
cle 227, The power of superintendence 
has also been withdrawn over those 
courts which are not subject to the ap- 
pellate jurisdiction of the High Court, 
With these preliminary observations, = 
two points may be considered, 

Point No, (1) 


8. It is a well-settled rule of law 
that the provisions of a statute dealing 
merely with matters of procedure may 
properly, unless that construction be 
textually inadmissible, have retrospec- 
tive effect attributed to them, but provi- 
sions which touch a right in existence 


at the passing of the statute are not - to ` 


be applied retrospectively in the absence 
of express enactment or necessary -in- 
tendment. The principle was enunciated 
authoritatively by the Privy Council in 
the Colonial Sugar Refining Co. v. 
Irving, (1905) AC 369 and was subse- 
quently reaffirmed by the Board in Delhi 
Cloth & General Mills Co, v. Income-tax 
Commr., Delhi, AIR 1927 PC 242. Sub- 


stantive law, as distinct from procedural 


law, has been uniformly held to operate 
prospectively only, unless the law. ex- 
pressly declares or necessarily implies a 
retrospective character. Even where the 
Act operates retrospectively, its retro- 
spective operation 
limited within. the bounds set by it, In 
‘United Provinces. v. Mt. Atiqa Begum, 
AIR 1941 FC 16 the Federal Court ob- 

‘Undoubtedly, an Act may in its ope- 
ration be retrospective, and yet the ex- 
tent of its retrospective character need 
not extend so far as to affect pending 
suits, Courts have undoubtedly leaned 
very strongly against applying a new 
_ Act to a pending action, when the lan- 
guage of the statute does not compel 
them to do so. It is a well-recognized 
rule that statutes should, as far as pos- 
sible, be so interpreted as not to affect 
vested rights adversely, particularly 
when they are being litigated.. When a 
statute deprives a person of his right 
fo sue or affects the power or jurisdic- 
tion of a Court in enforcing the law as 
it stands, its retrospective character 
must be clearly expressed, Ambiguities 
in it should not be removed by Courts, 
nor gaps filled up in order to widen its 
applicability, It is a well-established 
principle that such statutes must be con~- 
strued strictly, and not given a ie 
interpretation.” 


N 


Pathak C, Sy). 


. not have retrospective 


must be strictly © 


_(orty-Second Amendment) 


[Prs, 7-13] H. P. 59 


The principle has been applied to peti- 
tions under Arts. 226 and 227- of. the 
Constitution, There is.a stream of cases 
where the courts in India have held that 
Arts, 226 and 227 of the Constitution do 
operation, and 
transactions which are passed and clos- 
ed and liabilities accrued and vested 
before the Constitution came into force 
cannot be disturbed by invoking Arti- 
cles 226 and 227; some of them are State 
of U. P, v. Mohammad Nooh, AIR 1958 
SC 86, Ranjit Singh v, Commr, of In- 
come-tax, AIR 1962 SC 92, Bimla Prasad 
Ray v. State of West Bengal, AIR 1951 
Cal 258 (SB) and Rajaram Dadu v, State, 
AIR 1951 Nag 443 (FB), 


9, A number of cases have been cit- 
ed on behalf of the respondents, but in 
our opinion none of them deviates from 
the principle to which we have referred, 

10. The question is whether the `am- 
‘endments now introduced in Art, 227 
affect: the decision of a petition filed be- 
fore the amendments were brought into 
force. There is nothing in S, 40 of the 
Constitution (Forty-Second Amendment) 
Act from which retrospective operation 
can be attributed to those amendments. 
On its plain language, 5&5. 40 operates 
prospectively only. There is no- othe 
provision in the Amendment Act which 
leads to a contrary conclusion, There 
is no provision in respect of a petition 
under Art, 227 as are to be found inj 
D. 58 of the Amendment Act in respect 
of petitions under Art, 226. 


‘11. _ Accordingly, we hold that. the 
amendments introduced in Art. 227 of 
the Constitution. by the Constitution 
Act do not 
affect petitions filed under Art. 227 of 
the Constitution before the amendmenta 
were brought into force, 


12;' As this and the connected peti- 
tions were filed in this Court before 
February 1, 1977, the amended Art. 227 
does not come into play and the peti- 
tions are governed by Art, 227 as ori- 
ginally enacted. In the circumstances, it 
Is not necessary to enter into the contro- 
versy raised by the second point. But 
out of deference to the very able sub- 
missions made at the Bar, we proceed 
to consider that point also, 

Point No. (2) 


18, The High Courts Act, 1861, by 
S. 15, conferred on a High Court the 


power of superintendence over all courts 


subject to its appellate jurisdiction. Sub- 
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sequently, S. 107 of the Government of 
India Act, 1915 set forth the same pro- 
vision, 5. 224 of the Government of India 
Act, 1935 also conferred the power of 
superintendence on a High Court over 
all courts subject to its appellate juris- 
diction, but sub-sec, (2) provided: 


“(2} Nothing in this section shall ba 
construed as giving to a High Court 
any jurisdiction to question any judg- 
ment of any inferior court which is not 
otherwise subject to appeal or revision.” 
When the Constitution of India was en- 
acted, Art. 227 gave wider jurisdiction 
to the High Courts, A High Court now 
enjoyed the power of superintendence 
not only over all courts subject to its ap- 
pellate jurisdiction, but indeed over all 
courts and tribunals 
territories in relation to which it exer- 
cised jurisdiction, Moreover, the restric- 
tive provision contained in sub-sec, (2) 
of S. 224 of the Government of India 
Act, 1935 was absent from Art. 227, By 
the amendments now introduced in 
Art, 227 Parliament, it would seem, in- 
tends to bring’ those provisions within 
the same circumscribed limits as were 
found in S, 224 of the Act of 1935. 


14. It was at one time thought that 
Section 15 of the High Courts Act, 1861 
conferred administrative superintendence 
only and not judicial superintendence, 
As long ago as Te] Ram v, Harsukh, 
(1875-77) ILR 1 All 101 (FB) a Full 
Bench of the Allahabad High Court ob- 
served that the power of superinten- 
dence conferred on a High Court had 
to be confined to the exercise of ad- 
ministrative authority and did not ex- 
tend to judicial power to interfere with 
or set aside the judicial proceedings of 
a subordinate Court. That case was con- 
sidered by another Full Bench of the 
Allahabad High Court in Muham- 
mad Suleman Khan v, Fatima, (1887) 
TLR 9 All 104, but the learned Judges dif- 
fered between them whether the power 
of superintendence did not include judi- 
cial superintendence. A third Full Bench 
of the same Court considered the point 
again in Mukand Lal v. Gaya Prashad, 
AIR 1935. All 599 where reference was 
made to Mohammad Suleman Khan (su- 
pra), Subsequently, a Division Bench of 
that Court in Motilal v. State, AIR 1952 
All 963 construing the scope of Art, 227 
of the Constitution had occasion to 


refer back to the earlier Full Bench 


cases, and while Agarwala J. seemed to 
read in Mukand Lal (supra) an observa- 


Chamaru v, Khazan Singh (R, S, Pathak C, J.) 


throughout the 


A.L R, 


tion that Muhammad Suleman Khan 
(supra) proceeded on a concession that 
the High Court under S. 15 of the High 
Courts Act, 1861 was not confined to ad- 
ministrative. superintendence only but 
Included powers of a judicial character, 
Sapru J. held to the contrary. Harries, 
C. J., speaking for a Special Bench of 
the Calcutta High Court in Bimla Pras 
sad Ray (AIR 1951 Cal 258) (supra) was 
also inclined to believe that ordinarily 
“a power of superintendence would not 
normally involve a power of judicial 
interference”, However, a long line of 
cases, which we do not consider neces- 
sary to mention here; has now held ‘that 
the power of superintendence, such. as 
that given by Art. 227, covers both ad- 
ministrative superintendence and judicial 
superintendence, And the law has been 
authoritatively declared in favour of 
that view by the Supreme Court in 
Waryam Singh v, Amarnath, AIR 1954 
SC 215, when it rejected. the contention 
that cl. (1) of Art. 227 conferred the 
power of administrative superintendénca 
only, and thereafter it reaffirmed in 
Hari Vishnu Kamath v. Ahmad Ishaque, 
AIR 1955 SC 233- that the power of su- 
perintendence under Art. 227 was both 
judicial’ and administrative, 


15. Taking the position from there, 
it is appropriate now to consider - whe- 
ther a provision such as that contained in 
cl. (5) of Art. 227 leaves any judicial 
superintendence at all to the High Courts, 


16. A broad conspectus of the cases 
cited before us indicates that most of © 
the courts in India have adopted what 
may, for convenience, be described as 
an historical approach and have favour- 
ed the view that such a provision takes 
away judicial power altogether from 
the content of the High Court’s power 
of superintendence. A few other courts 
have preferred the view that the provi- 
gion, although it deprives the High 
Courts of the power to interfere. with 
judgments not subject. to appeal or revi~ 
sion nevertheless permits such superin~ 
tendence in respect of judgments which 
are open to appeal or revision. 


17. The position taken by the adhe- 
rents of the historical approach may bea 
examined first. In a catena of cases tha 
courts in India have held that sub-sec- 
tion (2) of S, 224 of the Government of 
India Act, 1935 removed from the High 
Courts the power of judicial superinten- 
dence which they formerly enjoyed un= - 
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der S, 15 of the High Courts Act, 1861 
and S. 107 of the Government of India 
Act, 1915, Some of them may be mer- 
tioned, The Calcutta High Court in Jab- 
nabi Prosad Banerjee v, Basudeb Paul, 
AIR 1950 Cal 536, Bimla Prosad Ray v. 
State of West Bengal (AIR 1951 Cal 258) 
(SB) (supra), the Allahabad High Court 
in Motilal v. State (AIR 1952 Al 963) 
(supra), the Patna High Court in Bhut- 
nath Khawas v, Dasrathi Das, AIR 1941 
Pat 544, the Nagpur High Court in 
Dattatraya v. Emperor, AIR 1944 Nag 
286, the Lahore High Court in Maho- 
med Abdul Latif v; Secretary, Bar As- 
sociation, Gujranwala, AIR 1947 Lah 313 
(FB) and the Orissa High Court in Jadu- 
mani Behera v, Jadumani Sahu, AIR 
1952 Ori 244 have laid. down that be- 
cause of sub-sec, (2) of S. 224 of the 
Act of 1935 the High Courts did not 
possess the power to interfere judicially 
by way of superintendence under S, 224. 
The Special Bench of the Calcutta High 
Court in Bimala Prosad Ray (supra) 
found close similarity between the pro- 
visions of S. 107 of the Government of 
India Act, 1915 and the unamended Arti- 
cle 227 of the Constitution, and  con- 
trasted them with S. 224 of the Govern- 
ment of India Act, 1935 with specific re- 
ference to sub-sec, (2) of that section, 
That eminent Judge, Harries C. J, ob- 
served (at p. 260): 


"It is, therefore, clear that whilst the 
Government of India Act, 1935 was in 
force the power of superintendence over 
courts subject to our appellate jurisdic- 
tion did not give this court a right ‘to 
interfere with judicial orders of such 
courts, The power of superintendence is 
again given to this Court and other 
High Courts by Art. 227 of the Consti-~ 
tution and it is to be observed that the 
provisions of sub-sec, (2) of S, 224 re- 
stricting the powers of this Court find no 
place in Art. 227 of the Constitution. The 
powers of superintendence given to the 
High Courts under Art. 227 of the Con~ 
stitution are somewhat similar to the 
powers given to High Courts by tha 
Government of India Act, 1915, which 
were, as I have said, later restricted by 
sub-sec, (2) of S, 224, Government of 
India Act, 1935, It seems to me that it 
was the intention of the Constituent As- 
sembly to restore the law to what it 
was before the Government of India Act, 
1935 was enacted. That is the only in- 
ference which can be drawn from the 
omission of the provisions of sub-sec, (2) 


Chamaru v, Khazan Singh (R. S. 


Pathak C, J.) ([Prs, 17-18] H.P. 61 


of S. 224, Government of India Act, 1935, 
from Art. 227 of the Constitution.” 

That was also the view taken by the 
Patna High Court in Mohammad Umair 
v. Ram Charan Singh, AIR 1954 Pat 225, 
where Art, 227 was considered with re- 
ference to its historical ancestry, The 
position was summarized by the Sup- 


reme Court in Waryam Singh (AIR 1954 


SC 215) (supra) when it said (at p. 217): 
‘“The material part of Art, 227 sub- 
stantially. reproduces the provisions of 
S. 107 of the Government of India Act, 
1915 except that the power of superin- 
tendence has been extended by the Arti- 
cle also to Tribunals...... Further, the 
preponderance of judicial opinion in 
India was that S. 107 which was similar 
in terms to S. 15 of the High Courts 
Act, 1861, gave a power of judicial Su- 
perintendence to the High Court apart 
from and independently of the provi- 
sions of other laws conferring revisional 
jurisdiction on the High Court, 

In this connection it has to be remem- 
bered that S. 107 of the Govt, of India 
Act, 1915 was reproduced in the Govt. of. 
India Act, 1935 as S 224, Section 224 of 
the 1935 Act, however, introduced sub- 
sec, (2), which was new, providing that 
nothing in the section should be constru- 
ed as giving the High Court any juris- 
diction to question any judgment of any 
inferior court which was not otherwise 
subject to appeal or revision, The idea 
presumably was to nullify the effect of 
the decisions of the different High Courts 
referred to above. Section 224 of the 
1935 Act has been reproduced with cer- 
tain modifications in Art, 227 of the 
Constitution, It is significant to note that 
sub-sec. (2) to S. 224 of the 1935 Act 
has been omitted from Art. 22%, 


This significant omission has been re~ 
garded by all High Courts in India be- 
fore whom this question has arisen as 
having restored to the High Court the 
power of judicial superintendence it 
had under S. 15 of the High Courts Act, 
1861 and S. 107 of the Government of 
India Act, 1915.” 


The Supreme Court observed that as 


‘then advised it saw no reason to take a 


different view. 


18. ‘There is one case in which it was 
held that sub-sec, (2) of S. 224 of the 
Government of India Act, 1935 did not 
deprive the High Courts of judicial su- 
perintendence in respect of judgments 
which were otherwise subject to appeal 
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or revision, That case was not placed 
before the Supreme Court in Waryam 
Singh (supra). In Kavasji Pestonji v. 
Rustomji Sorabji Jamadar, AIR 1949 
Bom 42 the Bombay High Court observ- 
ed that while sub-sec, (2) imposed a pro- 
hibition in respect of judgments of an 
inferior court which were not 
wise subject to appeal or revision to the 
High Court,. the prohibition did’ not 
apply. to judgments which were subject 
to appeal or revision. Chagla, C, J. ob- 
served that if a judgment was subject 
to appeal or revision, the High Court 
would still have power to interfere judi- 


cially “apart from and over and above - 


merely dealing with those judgments in 
appeal or. revision”. Tendolkar, J, agreed, 
and declared.that ‘where an appeal or 
revision against a judgment is permissix 
ble under the law, whether or not such 
-an appeal or revision application is in 
fact filed, the High: Court has power un- 
der S, 224 of judicial character on such 
judgments”, Both learned Judges dis 
agreed with the construction. that the 
High Court had been deprived of its 
power of judicial superintendence, They 
pointed out.that the conclusion reached 
in earlier cases turned almost entirely 
on the circumstance that while in S. 107 
of the Government of India Act, 1915 


the marginal, note read “Powers of High . 


Court with respect to subordinata 
Courts”, the marginal note of S. 224 of 
the Government of India Act, 1935 was 
limited to “Administrative functions of 
High Courts”, Chagla C. J. commented: 


“the marginal note is permitted to play 5 


a more. important and- significant part... 

haaa than it has any right to do”. In pas- 
sing, we may mention that the conclu- 
sion expressed by the Bombay High 
Court in Kavasji Pestonjfi (supra) was 
not accepted by the Calcutta High Court 
in Jahnabi Prosad Banerjee (supra), ‘but 
with great respect to the leared Judges 
who decided the latter case we have 
been unable to appreciate the reasons 
expressed by them for disagreeing witb 
that conclusion. A number of other cases 
have been cited for the petitioner, in- 
cluding Bon Behari Mukherjee v. 


Makhan Lal Mukherjee, AIR 1938 Cal 


768, In re Perianna Pillai, AIR 1940 Mad 
183, Mula Singh v. Emperor. AIR 1941 
Lah 1 and Rajaram Dadu v, State, AIR 
1951 Nag 443 (FB), None of them really 
touch the point in issue; ‘they do not 
bring out the distinction between the 


‘two contending constructions, 


{(Prs, 18-20] ‘Chamaru v. Khazan Singh (R. S, Pathak C, J.) 


other- 


“that nothing in that Article shall be con-| 


only class of cases excluded from the 


nues to remain the same. It was “Power 


A. L E, 

19. We have considered the matter 
carefully, and it seems to us that- the 
appropriate test is supplied by the pri- 
mary rule, that unless the context war- 
rants the contrary you must take the 
language of the statute as it is and at- 
tempt to arrive at its plain meaning, 
Clause (1) of Art. 227, as amended, 
gives to every High Court  superinten- 
dence over ‘all courts subject to its ap- 
pellate jurisdiction, There is nothing in 
that provision to suggest any limitation 
on the content of the High Court’s power 
of superintendence, Clauses (2), (3) and 
(4) remain what they were, and there- 
fore, they do not help in deciding the 
question. Clause (5) of Art, 227 declares 





























strued as conferring 


wise - subject to appeal or revision. The 


operation of cl. (1) of Art, 227 is the 
class which is “not otherwise subject to 


judgment, clause (5} 
from the scope of Art, 227, 
there is no exclusion in respect of a 
judgment which is otherwise subject to 
appeal or- revision, If, as the cases cited 
by the respondent say, the unamended 
Art.: 227 gave judicial superintendence 
to the High Courts over judgments sub- 
ject to appeal or revision, as well as over 
judgments not subject to appeal or re-}. 


superintendence. As for the marginal 
note, we are entirely in agreement with 
the comment of: the learned Judge in 
Kavasji Pestonji (AIR 1949 Bom 42) (su- 
pra). We find it difficult to accept the! 
contention that ‘a’ marginal note’ 
determine the essential scope of a con- 
stitutional provision. Besides this, 
significance of a kind has to be conced 
ed to a marginal note, ‘it will be noticed 
that despite the amendments in Art. 227 
the marginal note to that Article conti- 


of superintendence over alli courts b 
the High Court” betore, and it is still ': 
now. i 


26. tt is TE i for- the jepondenti 
that the Supreme Court, in’ Waryam 


1978 . 


Singh’ (AIR 1954 SC 215) 
laid down that the power of judicial 
superintendence was taken out from 
5. 224 by sub-sec, (2} of that section ‘and, 
he says, that concludes the matter, A 
careful reading of the judgment of the 
Supreme Court shows that the opinion 
expressed there does not appear to re- 
present its final view, All that it has 


done is to specifically refer to the con~. 


struction which had found favour with 
the High Courts’ in the cases brought to 
its notice, and to adopt their view but, 
as will be apparent, only tentatively. 
For it observed: “our attention has not 
been drawn to: any case which has taken 
a different view and, as at present ad- 
vised, we see no reason to take a dif- 
ferent view’, We are of opinion that the 
reservation attached by the Supreme 
Court to its expression of opinion leaves 
the matter open to further’ considera- 


tion. In any event, it is pertinent to note — 


that the opinion was expressed in regard 
to S. 224 of the Government of India 
Act, 1935 and inasmuch as it proceeded 
on the view taken by the High Courts 
it must be taken to rest on the  signifi~ 
cance attached to the marginal note to 
that section, It will be recalled that the 
‘marginal note was contrasted with the 
Marginal note set forth against S. 107 


of the Government of India Act, 1915.. 


In the present case, we are’ not concern- 
ed with the construction of S, 224 of the 
Government of India Act, 1935. We are 
concerned with Art. 227 of the Consti- 


tution, and there the marginal note con- . 


tinues as before even after. amendment 
of the Article, 


~ 


attention to. Pashupati Bharti v, Secre- 
tary of State, AIR 1938 FC 1 but it seems 
to us that what the Federal Court said 
in that case was that sub-sec. (2) of Sec 
tion 224 of the Government of India Act, 
1935 negatived the assertion that cases 
which were not open to appeal or revi~ 
sion could be brought within the scope 
of S. 224, The judgment goes no further 
than that. It does not lay down that sub~ 


sec. (2) of S. 224 has the effect of ex-. 


cluding those cases also which 
fo appeal or revision, 


22. Accordingly, we hold: — 


ara open 


(1) Art. 227 as amended by the Con-« 
stitution (Forty-Second) Amendment Act, 
1976 does not govern petitions filed un~ 
der Art, 227 before Feb, 1, 1979, 


Hans Raj v. 


-(supra) has . 
rhage ‘continues to confer on a High Court th 


. Court under Art. 226, 


State rai . H. P. 63 
(2) Art. 227, even after its amendment, 










power .of judicial superintendence over 
a court subject to its appellate jurisdic- 
tion in respect of a judgment otherwis 
subject: to appeal or revision. The j 
Court is now deprived of its power of 
Judicial superintendence in respect of 
judgment not otherwise. subject to ap- 
peal or revision, ; E 
23. We. direct that the cases placed 
before us be sent back to. a learned 
single Judge for decision on the merits 
in view of the opinion expressed by us. 
Reference answered. 
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AIR 1978 HIMACHAL PRADESH 63 
T; U. MEHTA, Actg. C. J. AND 
*. C. R THAKUR, J. 
Hans Raj Sood, Petitioner v. State of 
Himachal Pradesh and others, Respon- 
dents. ` l 


C. M. P. No. 1572 of 1977 in C. W. P, 
No. 4 of 1977, D/- 24-4-1978. 

Constitution of India, Art; 226 — Writ 
petition — Dismissal for default — Re- 
storation — Extraordinary jurisdiction of 
High Court not controlled by amended 
S. 141, C. P. C. (Civil P. C. (1908), S. 108), 
(S. 141, Explanation (introduced by Act 
104 of 1976)). 

For the purpose of exercise of jurisdic- 
tion under Art. 226, the High Court does 
not depend on the provisions of the Civil 
P. C. The procedure prescribed by the 
C. P. C. is followed by the High Court in 
the exercise of its inherent jurisdiction 


21. The respondents have drawn our: Under Art. 226 not because of any legal 


compulsion to do so but because that pro- . 
cedure complies with the rules of natural 
Justice, (Para 2) 

The explanation to S. 141, Civil P. G; 
merely says that the proceedings under 
Art. 226 do not amount to ‘proceedings” 
within the meaning of S. 141. In other 


words it would mean that so far as the 


proceedings under Art. 226 are concerned 
the procedure provided in regard to the 
suits would not apply: However, that 
does not run counter to the’ exercise of 
extraordinary jurisdiction by the High 
(Para 2) 


Where a writ petition was sought to be 
restored on showing. a reasonable cause, 
the High Court could not be prevented 
from exercising extraordinary jurisdic- 


_. EV/EV/B921/78/AMG/DVT 


& 
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tion under Art, 226 by fnvoking S. 141, 
C. P. C, as amended in 1976, (Para 2) 

Anno: AIR , Constitution of 
India (2nd Edn.}, Art. 226 N, 7; AIR 
Comm., Civil P. C, (1908) (9th Edn), 
S, 141 N, 5A, . 

Ramesh Chand, for Petitioner; Ądvo- 
_ gate-General, for Respondents. . 

T. U. MEHTA, Actg. C. J..—By this: ap- 
plication, the petitioner wants the resto- 
ration of the main writ petition on the 
ground that the matter was on that day 
fixed on the Board of Hon’ble the Chief 
Justice and the Hon’ble Mr, Justice Tha~ 
kur. But on that day Hon’ble Mr. Jus- 
tice Thakur could not attend the Court 
and, therefore, the petitioner’s Advocate 
thought that the matter would not be 
taken up, However, the matter was taken 
up by a different Bench consisting of 
Hon’ble the Chief Justice and myself and 
when ft was called by the reconstituted 
Bench, the writ petition was dismissed for 
default as nobody was present. 

2. The learned Advocate-General 
draws our attention to the provisions con- 
tained in the Explanation attached to 
S. 141 of the Civil Procedure Code and 
contends that no such restoration applica- 
tion is maintainable, 


Section 141, C. P. C., says that :— 

“The procedure provided in this Code 
in regard to suits shall be followed, as far 
as. it can be made applicable, in all pro- 
ceedings in any. Court of civil jurisdic- 
tion, 


Explanation :— In this section, the ex 
pression “proceedings” includes proceed- 
ings under O. IX, -but does-not include 


any proceeding under Art. 226 of the Con~ 


stitution.” 
It is obvious that what the above Expla- 
nation says is merely that the proceedings 


Hans Raj v. State (T. U, Mehta Actg. C, JJ , 


A.L R, 
under Art. 226 of the Constitution do not 
amount to “proceedings” within the 


meaning of §. 141. In other words, it 
would mean that so far as the proceed- 
ings under Art, 226 of the Constitution 
are concerned, the procedure provided in 
the Code in regard to the suits would not 
apply. However, that does not run coun- 
ter to the exercise of this Court’s extra- 
ordinary jurisdiction under Art. 226 of 
the Constitution. It may be noticed here 
that for the purpose of exercise of its 
jurisdiction under Art, 226 of the Con- 
stitution, the High Court does not depend 
on the provisions of the Civil P. C. The 
procedure prescribed by the Civil P. C. 
is followed by the High Court in the 
exercise of its inherent jurisdiction under 
Art, 226 of the Constitution not because 
of any legal compulsion to do so but be- 
cause that procedure complies with the 
rules of natural justice. Under the cir- 
cumstances, even if this Court is not 
bound by the procedure contemplated by 
the Civil P, C, in writ applications, the: 
court can use [ts inherent jurisdiction to 
remedy certain wrongs and, therefore, if 
it is found that a particular writ petition 
has been dismissed for default, and the 
default in question was occasioned on ac= 
count of some reasonable cause, there is 
nothing to prevent the High Court in the 
exercise of its extraordinary jurisdiction 
under Art, 226 of the Constitution to order 
restoration, 


3.° Considering the facts of the case, 
we find that there are sufficient grounds 
for restoring the writ petition, The same 
is; therefore, restored and be put on 
Beard for admission on April 28, 1978. 

. Petition allowed, 
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G. M. MIR, J. 
Mst. Shahmali, Appellant v. Abdul 
Rahman Hajam, Respondent. 
Second Appeal No. 23 of 1976, D/- 
4-8-1977." 


(A) J.& K. Civil P. C. (10 of 1977 
Smvt.), S. 100 (d) — Second appeal — 
Appreciation of evidence ~—- Submis- 
sion that first appeal was decided on 
wrong appreciation of evidence — 
Held Second appeal was maintainable 
u/s. 100(d). (Para 6) 

(B) J. & K. Dissolution of Muslim 
Marriages Act (10 of 1999 Smvt.), 
S. 2 (viii) (a) — Cruelty by conduct — 
Husband repeatedly accusing wife of 
false charge of adultery in presence 
of all and sundry — It is a case of 
cruelty by conduct though it did not 
amount to physical ill-treatment — 
Wife entitled to a decree of dissolu- 
fion of marriage — Word “Tuhmat” 
in Kashmiri means false accusation 
and not only an accusation which 
may or may not be false. (Paras 8, 9) 


K. N. Raina, for Appellant; P. N. 
Rawal, for Respondent. 
-JUDGMENT :— This Civil Second 
pees arises out of the following 
acts, 


2. The plaintiff-appellant filed a 
suit for the dissolution of marriage 
with the defendant-respondent in the 
court of Munsiff Kulgam alleging 
inter alia. physical and mental cruelty 


*(Against judgment and decree of 
Dist. J. Anantnag D/- 31-3-1976). 
JU/JU/D859/77/SVM/MVJ_ 

1978 J.&K./1 I G—28 


being perpetrated against her by her 
husband the respondent. The respond- 
ent at the trial denied the existence 
of all the charges on the basis of 
which the dissolution of marriage had 
been sought. He specifically denied 
having caused any mental or physical 
or any other type of cruelty to the 
appellant, The following issues were 
framed by the trial court on the basis 
of pleadings: 


1) Whether the plaintiff's father 
had contracted the plaintiffs marriage 
in. greed during her minority? O. P. P. 

2) Whether the defendant was 
beating the plaintiff and had subjected 
her to mental cruelty? O.P.P. 

3) Whether the defendant had 
turned out the plaintiff three years 
before without clothing and there- 
after has not maintained her? O.P.P. 

4) Whether the defendant had 
levelled false charge of adultery 
against her and therefore put her to 
Mental worry? O.P.P. 

9) Whether the plaintiff has no 
cause of action? O.P.D. 

6) Relief? O.P.P. 


3. Both the parties led evidence 
and the learned trial court after a 
careful appreciation of the same passed 
a decree for dissolution of marriage 
on the basis that the appellant had 
been successful in proving issues Nos. 
2 and 4, and in consequence held 
that the respondent has been proved 
to have caused mental and physical 
cruelty to the appellant and also that 
false allegations of unchastity have 
been levelled by him against his wife. 
With regard to the rest of the issues 


cnn itn a 


2 J. & K. [Prs. 3-6] Shahmali v. Abdul Rahman (G. M. Mir J.) 


the trial court was of the view that 
the plaintiff has not been able to 
prove the issues, The trial Court held 
that there was ample evidence on 
record to show that the appellant had 
been subjected to incessant beating 
by the respondent and that the res- 
pondent has been levelling false char- 
ges of adultery against the appellant. 
On the basis of the evidence therefore 
the trial] court decreed the suit of the 
plaintiff-appellant, vide its order 
dated 22-3-1975. The defendant-res- 
pondent took an appeal to the District 
Judge Anantnag. 
appellate court took a different view 
of the evidence produced by the plain- 
tiff-appellant in the trial court and 
was of the opinion that the trial 
' court has not assessed the evi- 
dence in the manner it should’ have. 
It was further observed by the 
learned first appellate court that the 
evidence led by the  plaintiff-appel- 
lant in the trial Court was so loose 
and incoherent and self contradic- 
tory that no reliance can be safely 
placed on such evidence. The learn- 
ed ist appellate court came to the 
conclusion therefore that the plain- 
tiff-appellant had failed to establish 
_her case with regard te cruelty and 
false imputations of adultery. . The 
judgment and decree of the trial 
Court was therefore set aside and the 
‘suit of -the plaintiff-appellant was 
ordered to be dismissed, It was 
against this order of the first appel- 
late court that this second appeal 
has been filed. 


4. The learned counsel appearing 
for both the parties confined their 
arguments before me only with re- 
gard to issues Nos. 2 and 4. The 
contention of the learned’ counsel for 
the plaintiff-appellant was that the 
learned first appellate court has 
come to a wrong and illegal and un- 
warranted conclusion with regard to 
the evidence produced by the plain- 
tiff-appellant. According to him the 
plaintiff-appellant had produced a 
number of witnesses who had depos- 
ed that they had witnessed themsel- 
ves’ several times the respondent-de- 
fendant beating the  plaintiff-appel- 
lant, According to him there was 
further ample evidence on 
to establish that the husband levelled 
false charges of unchastity against 


The learned first 


lant 


record. 


A.I. R. 


his wife, It was therefore submitted 
by the learned counsel for the appel- 
lant that the appreciation of the evi- 
dence made by the first appellate 
court was entirely illegal and on 
this ground alone the judgment and 
decree passed by the first appellate 
court. deserves fo be set aside On 
the other hand the argument of the 
learned counsel for the defendant- 
respondent was that though there 
Was some evidence on record to 
Show - that the- 
dant had levelled charge of adul- 
tery against the plaintiff-appel- 
lant, but there was no evidence 
to show that this charge of adultery 
was baseless. He submitted that what 
the witnesses of the plaintiff-appel- 
lant had stated was that the defen- 
dant-respondent accused her of adul- 
terous cHaracter. According to him 
the witnesses as well as the appel- 
herself had used the word 


respondent-defen-. 


Tuhmat which does not connote 
false imputation but only an impu- 
tation which may or may not be 


false. His submission was. that the 
word “Fuhmat’ does. not mean that 
the respondent really believed that- 
his. wife was having illicit. connec- 
tions with some ‘other people and 
therefore according to him the res- 
pondent was not liable to have caus- 
ed cruelty by conduct to the plain- 
tiff-appellant, He vehemently sup- 
ported the judgment of the first ap- 
pellate court stating that the assess- 
ment, of evidence made by the first 
appellate, court. was quite reasonable 
and urged that the appeal be dis- 
missed. 


5. Before I go through the evi- 
dence led by the parties in the trial 
Court, it is necessary to dispose of 
the question of maintainability of - 
this second appeal raised by the 
learned counsel for the defendant- 
respondent though. not vehemently: 
The law in the State of Jammu and: 
Kashmir with regard to the main- 
tainability of the second appeals. was 
slightly different from that prevail- 
ing in rest of the country. 


6. Section f00 of the J. &.K, Code 
of Civil Procedure was. almost- iden- 
tical to Seetion 100 of the Indian. 
Code of Civil Procedure but .with 
one exception, In Section 100 of 


E 
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the Jammu and Kashmir Code of 
Civil Procedure (CL (d) thas been 
added. Rest of. the clauses being 
the same as in the Indian Code of 
Civil Procedure, Clause 4d) of the 
Code of Civil Procedure prevailing 
in this state is as follows: 

“Where the decision of the first 

court in a ‘suit in which the value of 
the subject-matter exceeds Rupees 
100/- has been varied or reversed by 
the lower appellate court, on the 
ground that the decision ‘is ‘against 
the weight of the evidence in the 
case.” 
As the second appeal was based on 
the submission that the first appel- 
late court has decided the appeal on 
the wrong appreciation of evidence, 
it was obvious that the second appeal 
under Cl. (d) of the J & K Code of 
Civil Procedure was maintainable, 


7. The  plaintiff-appellant in the 
trial Court has examined Rehman 
Dar, Yousuf Malik, Gh. Mohd, Ha- 
jam, Abdul Rehman Hajam. Gh. 
"Rasool Hajam, Abkar Hajam and Ali 


Hajam as her witnesses and her own - 


statement has also been | recorded. 
Rehman Dar in his deposition has 
‘clearly stated that the respondent 
levelled charges of adultery against 
his wife. He has also stated that the 
respondent has been beating the 
plaintif-appellant off and on, ft 
was true that in the cross-examina- 
tion he has stated that the beating 
did .not take place in his presence, 
but with. regard to the charge of 
adultery he has been firm and has 
categorically stated that it was in 
his presence also that the respondent 
levelled such a charge against the 
plaintiff-appellant. He has further 
deposed that the respondent was in 
the habit of levelling .‘such charges 
against the appellant whenever he 
would see ‘her speaking to ‘any third 
‘person. Abdul Rehman P., W. has 
deposed that the defendant-respon- 
dent was in the habit of levelling 
false charges of adultery against his 
wife, According to him charge was 
levelled always whenever the plain- 
tiff-appellant happened to talk lis 


wanvbodyv outside the house The Aba 
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brother-in-law. This witness. how- 
ever has stated that it was at the 
house of the -plaintiff-appellant he 
heard that such charges are being 
levelled against her. Yousuf Malik 
another witness of the plaintiff-ap- 


- pellant has also deposed in the same 


strain. Next witness Gh. Rasool 
Hajam has deposed that the respon- 
dent had been beating the appellant 
and that he levelled charges of adul- 
tery against his wife several times. 
Akbar Hajam P., W. who had gone 
to see the respondent and tried to 
intervene in the dispute between 
the parties was told by the respon- 
dent that he would not accept her 
back as she was in the habit of com- 
mitting adultery. Ali Hajam P. W. 
has also firmly stated that the res- 
pondent was in the habit of accusing 
the plaintiff-appellant of committing 


' adultery. He has further stated that 


before the suit was instituted by the 
plaintiff-appellant he went to the 
respondent and requested him to 
take back his wife, hit the defen- 
dant-respondent told him that she 
was a bad charactered woman and 
therefore he told him he was not 
prepared to accept her back as his 
wife, The plaintiff-appellant in her 
own statement has stated that . from 
the inception of the marriage she has 
been ill treated by her husband who 
has been levelling charges of adultery 
against her, As against is evi- 
dence of the plaintiff-appellant, the 
defendant-respondent has also pro- 
duced a‘ number of witnesses whose 
statements are in the nature of nuga- 
tory statements and all of them have 
stated that the respondent never 


beat his wife nor levelled any charge 


of adultery against her. 


8. I have given thoughtful consi- 
deration to the evidence on the re- 
cord and feel that there was enough 
legal evidence to show that the plain- 
tiff-appellant had successfully esta- 
blished her case against her husband 
with regard to mal-treatment and 
false accusation of adultery. There is 
preponderance of evidence in favour 
of the proposition that the respon- 
dent has been il Treating his wife 


Aan AS Sia ATA aba 
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brother-in-law, Whenever she spoke 
with anybody she was being suspect- 
ed and plainly told that she was hav- 
ing adulterous relations with that 
person. In my view it was establish- 
ed on evidence that the plaintiff-ap- 
pellant has been accused of adultery 
by her husband. On going through 
the evidence I find no justification 
for the observations made by the 
learned first appellate court when it 
said in its judgment that the state- 
ments of the witnesses for the plain- 
tiff-appellant were vague and inco- 
herent. The learned counsel for the 
defendant-respondent being aware of 
the nature of the evidence did not 
press that there was practically no 
evidence with regard to the accusa- 
tion of adultery. He however vehe- 
mently submitted that the witnesses 
of the plaintiff-appellant had used 
the word ‘Tuhmat’ which according 
to him was not the same as false 
imputation or accusation. I am how- 
ever unable to accept this view of 
the learned counsel for the respon- 
dent. As we know the word ‘Tuh- 
mat is an urdu word but the 
word is in common use in Kashmiri 
also, Whatever its meaning may be 
in Urdu but in Kashmiri the , word 
'Tuhmat’? means a false accusation 
and not only an accusation’ which 


may or may not be false, It is true 
that the word ‘Tuhmat’ has been 
used by the witnesses of the plain- 


tiff-appellant and they have not pre- 
ceded the word by ‘Galat but to me 
it appears that it makes no differ- 
ence as it was apparent that the word 
Tuhmat’ had been used by all of 
them in their depositions in the sense 
which connotes that the accusation 
was baseless. 


9. The respondent has undoubted- 
ly repeatedly accused his, wife of a 
false charge of adultery in presence 
of all and sundry. This has obvi- 
ously created a -situation for the 
wife which has made her life miser- 
able, This was a clear case of 
cruelty by conduct even if such con- 
duct did not amount to physical ill 
treatment, The wife was entitled to 
seek divorce under sub-clause (a) of 
Cl. (viii) of Section 2 of the Jammu 
and Kashmir Dissolution of Muslim 
Marriages Act. She was entitled to 
a decree of dissolution of marriage 


Santesh Kumari y. Chaman Lal 
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under the circumstances that have 
been brought out in the evidence. 


10. The appeal therefore is allowed 
and the judgment and decree passed 
by the first appellate court is set 
aside and the judgment and decree 
of the trial Court is restored. The | 
plaintiff-appellant is held to be en- 
titled to the decree of dissolution of 
marriage with the respondent, A de- 
cree for dissolution of marriage be- 
tween the parties is therefore pass- 
ed but under the circumstances of 
the case no order is made with re- 
gard to costs. 

Appeal allowed. 
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Santosh Kumari, Appellant v. Cha- 
man Lal, Respondent, 


Civil Misc. First Appeal No. 1 of 
1977, D/- 27-7-1977. 


(A) Hindu Marriage Act (25 of 
1955), S. 28 — Appeal against inter- 
locutory order — Maintainability. 


The language of S. 28 is clear 
enough to indicate that a right of 
appeal is expressly conferred against 
the decrees and orders mentioned 
therein and there is no justification 
for putting a narrower interpretation 
merely to avoid multiplicity of pro- 
ceedings, The intention of legisla- 
ture is to equate decrees with inte- 
rim orders so -far as the matter of 
appeals or for that matter their en- 
forceability is concerned, Section 28 
does not distinguish the . kind of 
orders passed under the Act and 
makes al] kinds -of orders passed 
under the Act appealable. AIR 1975 
J & K 83 (FB) Foll. (Para 3) 


(B) Civil P. C. (5 of 1908), S. 151 
— Inherent powers of court — Exer- 
cise of. 


There is no express provision of 
law in the Code which enables the 
Court to give further time to a party 
to produce his evidence after the 
party has closed its evidence. The 
only appropriate section which, in the 
circumstances can. be invoked in 
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1978 
such a case is S. 151 of the Code of 


Civil Procedure which provides that’ 


the Court may under its inherent 
powers make such orders as may he 
necessary for the ends of justice. 
(Para 4) 
Held that the order passed by the 
Court in the instant case allowing a 
party to produce evidence after its 
evidence was closed was not without 
jurisdiction. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1975 J & K 83 (FB) 3 
AIR 1965 J & K 88 
ATR 1961 Mys 101 5 


S. K. Chakoo, for Petitioner; H.M. 
Sadiq, for Respondent. 


JUDGMENT:— # This appeal is 
directed against the order of District 
Judge Baramulla dated 21-12-1976 
allowing the application of defen- 
dant-respondent to produce one Dr. 
Preetam Singh in the case. 

2. It appears that in proceedings 
under the Hindu Marriage Act, the 
defendant summoned Dr. Khushoo as 
his witness. This doctor was 
moned by the court on several occa~ 
sions but every time it was reported 
that the doctor was il] and has gone 
to Delhi in connection with 
treatment, When this case came up 
for hearing before the trial Court on 


14-12-1976, the court observed. that 
as the doctor was not available in 
Srinagar and the court could not 


wait for any longer, no further op- 
portunity could be given for produc- 
ing this witness. It therefore closed 


the evidence of the defendant and 
posted the case for arguments, On 
the next date of hearing i.e, on 
21-12-1976, the counsel for the de- 


fendant moved an application praying 
therein that as Dr. Khushoo was not 
available therefore one Dr. Preetam 
Singh may be summoned instead. 
The defendant invoked the provisions 
of Section 151, C. P. C. to his aid. 
After hearing the arguments on this 
application, the court acceded to the 
request of the defendant. allowed the 
application and directed that Dr. 
Preetam Singh be summoned. Ag- 
grieved by this order the defendant 
(applicant) has come up in appeal 
before this court. 


3. A preliminary objection has 
been raised by the learnéd counsel 


sum- 
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appearing for the respondent that 
the appeal is not competent. It was 
contended that the order being an 
interlocutory order is not appealable 
under the Code of Civil Procedure. 
It is however admitted that the ap- 
peal has been filed against an order 
made in proceedings under the Hindu 
Marriage Act, Section 28 of the 
said Act provides that all decrees 
and orders made by the court in any 
proceedings under this Act shall be 
enforced in like manner as the de- 
crees and orders of the court made 
in the exercise of its original civil 
jurisdiction are enforced and may be 
appealed from under any law for the 
time being in force provided that 
there shall be no appeal ‘on the sub- 
ject of costs only. This court has 
had an occasion to go into this ques- 
tion previously. The earlier view 
taken by this court in AIR 1965 
J&K 88 was that all orders made 
under the Hindu Marriage Act were 
not appealable but only those orders 
passed under the Act would be ap- 
pealable which fell within the am- 
bit of O. 43, R. 1, This view came 
up for reconsideration before the Full 
Bench of this court in case Mrs. 
Shubra Bagchi v. P. K. Bagchi, AIR 
1975 J & K 83 (FB). His Lordship Ali 
C. J. as he then was delivering the 
judgment on behalf of the Court ob- 
served that the language of Sec. 28 
was clear enough to indicate that a 
right of appeal is expressly confer- 
red against the decree and orders 
mentioned therein and there is no 
justification for putting a narrower 
interpretation merely to avoid multi- 
plicity of proceedings. The intention 
of the legislature is to equate de- 
crees with interim orders so far as 
the matter of appeals or for that 
matter. their enforceability is con- 
cerned, He proceeded to observe 
that Section 28 does not distin- 
guish the kind of orders passed 
under the -Act and makes all 
kinds of orders passed under the Act 
appealable. In view: of this authori- 
tative pronouncement on this ques- 
tion it is not open for me to take a 
different view of the matter. In fact 
I was a party to this judgment, The 
controversy has been set at rest by the 
latest pronouncement on this proposi- 


tion of law. The preliminary objec- 
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tion is therefore overruled and the 
appeal is held to be competent. 

4. Coming fo the merits of the 
case IT am of the view that the 
learned! court below has not passed 
the impugned order without jurisdic- 
tion. It is true that there is no ex- 


ipress: pvovision of law in the Code 


which enables: the court to give fur- 
ther time to @ party to produce his 
evidence: after the party has closed 
its evidence, The only appropriate 
section which, im the circumstances 
leam be invoked! im such a case is: Sec- 
tion -151 of the Code of Civil Proce- 
dure- which provides: that the court 
may under fts inherent powérs make 
|such orders as may be necessary for 
the ends of justice 

5.. In the present. case it is notic- 
ed that. Dr. Khushoo who was. sum- 
moned by the defendant could not at- 
tend. the court because of the cireum-~ 
stances. explained: before the Court. 
Record however reveals that there is 
also a. certificate issued by Dr. Pree- 
tam Singh. which the defendant. has 
produced. and is om the record. In 
these circumstances the defendant 
sought leave of the Court. to ` pro- 
duce this, witness. as a substitute for 
Dr. Khushoo. The only provision of 
law which, in my opinion enables the 
court. to allow the defendant. to exa- 
mine Dr.. Preetam Singh is, Sec. 15] 
of the C.P.C. In this. view of mine I 
am: fortified by the observations made 
in. Naganath v. Khandaba Balaba Mi- 
sal, AIR 1961 Mys 101. According to 
this. authority the court has. got 
power to review an interlocutory 
order relating to the production of 
evidence.. : PERT 


6. In view of all this I am dispos- 
ed. to hold that the order passed by 
the trial Court does not suffer from 
any legal infirmity. There is no 
force in this appeal which is hereby 
dismissed: I leave the parties to 
bear their own costs, 


Appeal dismissed. 
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. Smyt), S, 10 (1). Proviso — 


fore he proceeds 


A.I R. 


MIAN JALAL-UD-DIN. J. 

S. Bupinder Singh, Petitioner v. 
The Custodian Evacuee Property, 
Kashmir, Srinagar, Respondent. 

Writ Petn, No, 59 of 1975, D/- 
26-7-1977. 7 

J. & K. State Evacuees’ (Admin- 
istration of Property) Act (6 of 2006 
- Rules 
under Rule 14 (3), (3-1), (4) — . Can- 
eon of subsisting lease — Proce- 
ure, 


According to the plain language of 
Rule 14 (3-1), (4), it is clear that it is 
incumbent upon the Custodian be- 
to terminate the 
lease and. order eviction of the occu- 
pant of the evacuee property to 
serve him show cause notice and 
give him a reasonable opportunity to 
be heard. This rule is to be observed 
In all cases whether it be a case of 
allotment or that of a lease, Not only 
issue of notice is a requirement of 


the law but also the person against 


whom the order is proposed to be 
made, must be given a hearing dur- 
ing enquiry. In other words he must 
be associated with the enquiry. The 
aforesaid rule applies to the cases of 
subsisting leases, The benefit of this 
rule does not extend to a case where 
the lease has already expired and 
the lessee has ceased to hold pro- 
perty under the lease agreement. 
(Paras 5, 6) 


Where, the lessee was continuing in 


- possession of the house after expiry 


of lease by holding over and the 
department accepted the rent and as- 
sented to his continuation of posses- 
sion, the lease remains subsisting and 
would not be deemed to have come to 
an end on expiry of the term of 
lease. If the Custodian chooses to 
vary the terms of lease or cancel the 
same during its subsistence, he must 
issue notice and afford opportunity 
to the lessee to be heard, Ejectment 
order’ passed without giving an op- 
portunity to the lessee to meet the 
contents of the notice terminating 
the lease would be vitiated. 

_ (Paras .7, 8) 


S. L. Kaul, for Petitioner;. A. K. 
Malik, for Respondent. - 
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ORDER:— This petition for issu- 
ance of a writ of mandamus restrain- 
ing the respondent from interfering 
with the possession of the petitioner 
in the evacuee house known as ‘Seth 
Ismailji Alibhouy’ situate at Maisuma 
Srinagar, has been filed by Sardar 
Bupinder Singh the petitioner on the 
ground that the impugned order 
directing the petitioner to surrender 
the possession of the house is illegal 
on the following grounds:—~ 


Notice issued by the respondent to 
the petitioner in respect of cancella- 
tion of the lease is not in accordance 
with the provisions of the Jammu and 
Kashmir State Evacuees’ (Administra- 
tion of Property) Act, 2006 and the 
rules made thereunder, Transfer of 
Property Act and the Rent Control 
Act. The order smacks of violation 
of the principles of natural justice as 
no opportunity was given to the 
petitioner to be heard in the matter. 

Briefly speaking the case of the 
petitioner is that the aforesaid house- 
was leased out to him in the year 
1971 by the Evacuee Department on 
payment of usual rent. After that 
the lease was renewed from time to 
time, The petitioner has averred that 
he does not own any residential ac- 
commodation. He has also denied 
that the lease expired in January 
1974 as alleged by the respondent. In 
fact he continues to occupy the pre- 
mises with the consent of the res- 
pondent and he has paid rent for a 
further period upto June 1975. He 
requested the department to renew 
the lease for a further period but to 
his surprise the department issued no- 
tice to him to surrender the posses- 
sion of the house. No enquiry was 
held by the respondert in presence 
of the petitioner, nor was any oppor- 
tunity given to him to be heard in 
the matter. The order according to 
he petitioner is, therefore, bad in 
aw. 


2. In his reply affidavit Shri S. 
U. Magray Custodian Evacuee Pro- 
perty Kashmir has sworn reply af- 
fidavit in which he affirmed that 
property in question was leased out 
to the petitioner for a period of one 
year with effect from 1-2-1971. The 
lease was then renewed from year 
to year till the end of January 1974 
whereafter no further renewal was 
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granted in his favour. The lease thus 
granted expired on 81st of January 
1974, The occupation of the property 
by the petitioner is, therefore, com- 
pletely unauthorised. The payment 
of any rent made by the petitioner 
Subsequent to the expiry of lease 
withcut the express authority and 
consent of the department would not 
confer any right on the petitioner, of 
any further tenancy in respect of 
the property. No lease was renewed 
beyond 31st of January 1974. It is 


further affirmed that the property 
in question is meant for residential 


purposes but the petitioner has been 
using it as godown. He does not 
actually live therein. It was for 
these reasons that a notice was 
issued to the petitioner to show 
cause as to why he be not evict- 
ed from the house in dispute in 
response to which the petitioner sub- 
mitted his objection. Thereafter the 
matter was enquired into and ulti- 


mately on consideration of all the 
relevant material and facts the im- 
pugned order dated 28-6-75, calling 


upon the petitioner ‘to vacate the 
premises held by i was passed. 
According to the respondent before 
the impugned order was passed a 
show cause notice was issued to the 
petitioner and a proper enquiry was 
held, The respondent has deni- 
ed that the provisions of the Rent 
Control Act or those of the Transfer 
of Property Act apply to the case of 
the petitioner. 

2A. Two questions arise for deter- 
mination in this petition:— 

(i) What is the rule of law to be 
observed before the terms of lease 
can be varied or cancelled by the 
Custodian, in the case of evacuee 
property and whether this rule is to 
be observed in the case of subsisting 
leases or even in the case of leases 
the term of which has expired? 

(ii) Whether these rules have been 
observed in the present case? 


Section 10 of the Evacuees’ (Ad- 
ministration of Property) Act pro- 
vides as under:— 

“1, Notwithstanding anything con- 
tained in any other law for the 
time being in force, the Custodian 
may cancel any allotment or termi- 
nate any lease or amend the terms 
of any such lease or of any -agree- 
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ment on which any evacuee property 
is held or occupied by any person 
whether such’ allotment,. lease or 
agreement was granted or entered 
into before or after the commence- 
ment of this Act. 

Provided that no allotment shall be 
cancelled except as provided for in 
-the rules framed by the Govern- 
‘ment in this behalf. 

(2) Where by reason of any action 
taken under sub-section (1) any per- 
son has ceased to be entitled to pos- 
session of any evacuee property. he 
shall on demand by the Custodian 
surrender possession of such property 
to the Custodian or any person (duly) 
authorised by him in this behalf. 


(3) If any person fails to surrender 
possession on demand under sub-sec- 
tion (2) the Custodian may, notwith- 
standing anything (to the contrary) 
contained in any other law for the 
time being in force, eject such per- 
Son and take possession of such pro- 
perty, in the manner provided in 
Section 7.” — 

3. Rule 14 is the relevant rule 
framed under Section 10 of the Act. 
This provides that the Custodian may 
cancel an allotment and evict the 
allottee for any of the reasons given 
‘in the sub-rule, According to sub- 
rule (4) before cancelling or varying 
the terms of a lease or before evict- 
ing any lessee, the Custodian is re- 
quired to serve the person concerned 
with a notice to show cause against 
the order proposed to be made and 
afford him a reasonable opportunity 
of being heard. ! 

4. By virtue of sub-rule (3-1) the 
provisions relating to the cancella- 
tion of allotment also apply mutatis 
mutandis to the cancellation of lease, 


which in other words means that 
Rule 14 has been made applicable 
to lease as well. o, 

5. According to the plain lan- 


guage of these rules it is,clear that 
it is incumbent upon the Custodian 
before he proceeds to terminate the 
lease and order eviction of the occu- 
pant of the evacuee property to 
serve him with show cause notice 
and give him reasonable opportunity 
to be heard. This rule is to be ob- 
served in all cases whether it bea 
case of allotment or that of a lease. 
Not only issue of notice is a require- 


other words... the 


‘comes to the notice of the 


ment of the law but also the person 
against whom the order proposed is 
to be made must be given a hearing 
during enquiry. In other words, ‘he 
must be associated with the enquiry. 


6. The aforesaid 


rule applies to 
the cases of 


subsisting leases. In 
Custodian, if he 
choses to vary the terms of Jease or 
cancel the same during its subsist- 
ence, must issue notice and _ afford 
opportunity to the lessee to be heard. 
The benefit of this rule does not ex- 
tend to a case where the lease has 
already expired and the lessee has 
ceased to hold property under the 
lease agreement. The power to can- 
cel the lease and evict the lessee has 
been conceded to the Custodian by 
sub-rule (3) of Rule 14 of the Rules 
under the Evacuees’ (Administration 
of Property) Act, 2006, which on 
plain language of the rule must re- 
fer to a subsisting lease. Thus if 
during the subsistence of the lease it: 
Custo- 
dian that the lessee has secured the 
lease by misrepresentation or fraud 
or the lessee is in possession of more 
than one evacuee property of the 
same kind, or has more than one re- 
sidential premises or the accommoda- 
tion leased out is in excess of the 
requirement of the lessee or for any 
Such reason or any other reason 
given in the aforesaid sub-rule, the 
Custodian has power to order cancel- 
lation of the leasé after notice to 
the lessee and after giving him a 
reasonable opportunity of being 
heard. 

7. In the instant case it is noticed 
that the lease was for a fixed term 
and it expired in January 1974. After 
January 1974 there has been no re- 
newal of the lease agreement. But it 
is a fact that the petitioner continued 
to occupy the said house and depo- 
sited the rent from time to time 
which is evidenced from the receipts 


of the department, There are re- 
ceipts dated 4-1-74, 5-2-75, 7-3-75, 
9-5-75, 3-6-75 and 13-6-75. Accord- 


ing to these receipts rent has been 
deposited by the petitioner in the 
office of the respondent. for the oc- 
cupation of premises held by him. 
When after the expiry of the period 
of lease i e. January 1974 the de- 
partment accepted the depositing of 


WB 


assented to his continuing in posses- 
sion of the premises, a case of hold- 
ing over by the tenant is undoubt- 


edly made out within the meaning of: 


Sec, 116 of the Transfer of: Property 
Act, It cannot, therefore, be -said 
that the lease stood terminated in 


January 1974 and thereafter the pos- - 


session of the petitioner was. un- 
authorised, In fact notice for eject- 
ment was given to the petitioner on 
10th January 1975 vide Notice No. 
4794/SK dated 10-1-75 as disclosed by 
the respondent’s learned counsel, It 
is, therefore, clear that it. was a 
year after the expiry of the lease 
apreement that a notice was given by 
the department to the petitioner, For 
this period when the department ac- 
cepted the rent and assented to his 
continuation of possession the lease 
remains subsisting and would not be 
deemed to have come to an end in 
January 1974, 


~. 8. It is pertinent to refer to the 
impugned notice of surrender itself 
which says that the lease is cancelled 
and terminated which means that up 
to the time the impugned order was 
made the respondent treated the lease 
as subsisting and by virtue of the im- 
pugned order cancelled it. In that vies 
i no 





portunity to meet the contents of 
the notice and explain his position 
during the enquiry. As is was 
not done the impugned order stands 
vitiated. 

9. The result is that the writ 
petition is allowed, the impugned 
order is hereby quashed and the res- 
pondent igs directed not to evict the 
petitioner except in due 
law, I, however, make no order as to 


costs | 
Petition allowed. 
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- MIAN JALAL-UD-DIN Ag. C. J. 
AND I. K. KOTWAL, J. 
Krishan Chand, Appellant v. Tej 

Ram, Respondent. 

Civil Misc, First Appeal No. 33 of 
1974, D/- 14-12-1976. 

Civil P.C. (5 of 1908), S. 24 and O. 7, 
R. 10 — Appeal — Order transferring 
the case to another court instead of 
returning the plaint for presentation 
to proper court — Order is not ap- 
pealable — It cannot be construed as 
one under O. 7, R. 10. 

The- district Judge, after he found 
the defendants are agriculturist with- 

the meaning of S, 2 of the Agri- 
culturists Relief Act, transferred the 
case to the court of sub-judge. The 
Order was passed without following 
the procedure laid down in O, 7, R.10. 
Question arose whether the order of 
transfer was appealable. Held that 
the only procedure to be followed 
Was the One as laid down under 
O. 7, R. 10 i.e. to return the plaint 
to the plaintiff for presenting it be- 
fore the appropriate forum. The Dis-' 


‘trict Judge, on the other hand, trans- 


ferred the case, Right of appeal is 
founded on what the court actually 
purports to do and not by what the 
court should have done under the 
law. As in the instant case the 
court had not followed the procedure 
as provided under O. 7, R. 10, the 
Order çannot be construed as one 
under O. 7, R. 10 and is not there- 
fore, appealable. AIR 1928 Lah 341, 
Followed. AIR 1972 J&K 1 (FB) and 
AIR 1968 Mad 222 and AIR 1967 
Andh Pra 152, Distinguished. 


(Para 5) 
Cases Referred: Chronological Paras 


AIR 1972 J & K 1 (FB) 3 
ATR 19868 Mad 222 3 
AIR 1967 Andh Pra 152 3 
ATR 1928 Lah 341 5 

S. 


D. N. Mahajan for, Appellant; 
P. Gupta, for Respondent. 


MIAN JALAL-UD-DIN Ag., C. J..— 
A preliminary objection has -been 
raised in this appeal that the 
same is not competent as the order 
passed by the District Judge is not 
one under O. 7, R. 10 of the Civil P.C. 
returning the plaint to the plaintiff 
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for presenting it before the . proper 
forum, The learned District Judge, 
after he found the defendant-respon- 
dent an  agriculturist within. the 
` meaning of S, 2 of the Agriculturists 
Relief Act, transferred the case to the 
court of sub-Judge, Kathua for. dispo- 


sal. The said order is not appealable. | 


2, We have heard the learned 
counsel for the parties. 


3. Mr. D. N. | Mahajan ‘appearing 
for the appellant has tried ta meet 
_this argument of the respondent by 

enunciating the view that the order 
of the District Judge, transferring the 
suit to the court of sub-Judge Kathua 
for disposal is to be. construed as 
one under O, 7, R. 10 of theC, P. C. 
District Judge after he found the de- 
_ fendant an agriculturist and after he 
was of the view that the case could 
not be tried by him and no other 
procedure to follow but the one in- 
dicated under O, 7, R. 10 of the Civil 
P. C. This, in fact, the District Judge 
purported to do while. passing the 
impugned order. Therefore the 
order transferring the case to the 
sub-Judge should nevertheless be con- 
strued ta mean the return of the 
plaint to the plaintiff for presenting 
it before the proper court and passed 
under O. 7, R. 10, C. P, C. In support 


of his argument he has relied upon, 
AIR 1972 J & K 1 (FB), ATR 1968. 
Mad 222 and AIR 1967 Andh Pra 152. 


4. Mr. S. P. Gupta appearing for 
` the respondent, has, on the other 
hand, submitted that the court below 
has not followed the procedure as 
laid down by O. 7, R. 10 but has, on 
the other hand, suo motu transferred 
the case to the court.of sub-Judge. 
The order cannot, therefore, be said 
to be one under O. 7, R. 10 of the 
Code of Civil Procedure. If the Dis- 
trict Judge had ordered the return 
of the plaint to the plaintiff then in 
that case the order was appealable 
but not otherwise. 
our attention to S. 104, C. P, C. and 
O. 43, R. 1 and has- submitted that 
the appeal is the creature of statute. 
The law in the present case nowhere 
gives right of an appeal to the plain- 
tiff to fille an appeal against the im- 
pugned order, as such the appeal can- 
not be entertained. Mr. Gupta has, 
however, conceded the argument: that 
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‘being in force, 


He has invited 
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@ revision is competent against the 
impugned order but has qualified it 
by stating ‘that the revision would be 
entertainable. only on a point ‘of. law 
and not on a question of.fact..: — - 
3. In our opinion the impugned 
order is not appealable.. The District 
Judge has. committed an error of law 
by transferring the case from hbis 
court to the files of: the sub-Judge 
after-he found that the defendant 
was ‘an agriculturist. When the de- 
fendant was declared as an- agricul-| - 
turist within the meaning of Section 2 
of the Agriculturists Relief Act and 
the court found that it had no juris- 
diction to try the suit then the only 
procedure ta be-followed was the one 
as laid down under O. 7, R. 10, C.P.C. 
L€. to return the plaint to the plain- 
tiff for presenting it before the ap- 
propriate forum, This the learned 
District Judge did not do. He, on the 
other hand, transferred the case pre- 
sumably under Section 24 of the Code 
of Civil Procedure. Be as it may, we 
are. concerned with the actual order 
passed..by the District Judge for the 
purpose. of determining the right of 
appeal and. not with what he ought 
to have done under the.. procedure. 
Right -of appeal is founded on. what 
the court actually purports to do 
and not by what the court should 
have done under the law for the time 
‘AS | the instant 
case the court had not followed . the 
procedure as provided under O. 7, 
R. 10 of the Code of Civil Procedure 
but has erroneously’ transferred the 
case to the sub-Judge, the order can- 
not, therefore, be construed as one to 
be fallen under O. 7; R. 10 and is not 
therefore, appealable. $ may quote 
here with profit the observations 
made by Dalip Singh J, in case Gopal 
Singh v. Mangal Singh reported in 
AIR 1928 Lah 341 that the right of 
appeal is determined by what the 
court purported to do, and not by 
what the court should have done and 
so where the court purported to 
make a. remand order under O. 41, 
R. 23, Civil P. C., though in reality 
it should have been under Sec. 151, 
Civil P. C. an appeal from such a re- 
mand order was competent.: The 
authorities relied upon by the learn- 
ed counsel for the plaintiff appellant 
are not applicable to the facts of the 
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case and have got no relevance to the 
point at issue. These authorities do 
not deal with the order passed under 
O. 7, R. 10, C. P. C. and do not dis- 
cuss the proposition involved in the 
preliminary objection, 

6. For the foregoing reasons we 
agree with the contention of the leatn- 
ed counsel for the respondent that 
the appeal] is incompetent; the preli- 
minary objection must therefore pre- 
vail. As the case cannot now be heard 
as an appeal so it will be treated as 
a revision and will proceed. 

7. In our view it would be advan- 
tageous for both the parties if the 
revision petition is heard by the 
same Division Bench which is seized 
of the appeal, therefore the case may 
be listed as revision petition for argu- 
ments on 14th of December, 1976. 

Order accordingly. 


AIR 1978 JAMMU & KASHMIR il 
Dr, A. S. ANAND AND 
I, K. KOTWAL, JJ.. 
Shri Rajkumar, Appellant v. State 
of Jammu & Kashmir and others, 
Respondents, . 


Letters Patent Appeal 
1972, D/- 20-4-1977.* . | 
(A) Constitution of India, Art, 226 
— Who can apply — 


No. 21 of 


right is basis of petition — Bare 
order of allotment without delivery 
of possession of allotted land does 


not create any right in allottee. so ‘as 
to entitle him to file writ petition. 
(J and K State Evacuees’ (Administra- 
tion of Property) Act (6 of 2006 Smt.), 
Sec. 2 (a)). E | 
A person is entitled: to move the 
High Court in writ jurisdiction in 
the absence of. any fundamental 
tight, provided he has a legal right. 
(Para 8) 
The term ‘allotment’ as defined in 
S. 2 (a) of the Evacuee Act has all 
the characteristics of a licence. It is 
purely a permissive right and is per- 
fona] to the allottee, It creates no 
duties or obligations upon the per- 
son making the grant. The legal 


a E E E 
*(Against Judgment of J. N. Bhat J., 
D/- 8-12-1971.) l 
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right of an allottee to- move the High 
Court is clearly guaranteed by the 
words “a temporary right to use and 
occupation of any immovable pro- 
perty” employed. in the definition of 
the term “allotment” in the Evacuee 
Act. The right which is created in 
favour of the allottee is the right of 
temporary use and occupation of any 
immovable property. It is that right 
of temporary use and occupation 
which an allottee has a right to de- 
fend. AIR 1956 J & K 33 (FB), and 
AIR 1973 J & K 89 (FB), Distinguish- 
ed.. l (Paras 8, 9) 
There can be no doubt that unless 
and until the allottee is put in pos- 
session of the property his right can- 
not- materialise for the simple rea- 
son that he has no other right or in- 
terest in the property allotted. Under 
the Evacuee Act, an allottee cannot 
compel the grantor to put him in 
possession of the property allotted 
after allotment has been made in his 
favour, Obviously therefore, unless 
the allottee is in possession of the 
property allotted he has no right of 
temporary use and occupation of the 
property allotted. His right would 
come into existence only after he 
has been put into possession of the 
property allotted pursuant to the 
order of allotment. A bare order of 
allotment is therefore, clearly incap- 
able of creating even a right of tem- 
porary use and occupation in favour 
of the allottee, Therefore, an allot- 


_tee who has not been put in posses- 


sion of allotted land as a consequ- 
ence of allotment made in his favour 
has no right whatsoever vested in 
him so as to entitle him to file writ 
petition. Decision of J. N. Bhat J. 
D/- 8-7-1971, Affirmed. 

ee - (Paras 10, 11) 

(B) J & K, State Evacuees’ (Admiz- 
istration of Property) Act (6 of 2006 
Smt.), S. 39 (2) — Government, Order 
204-C of 1965 — Vesting of owner- 
ship rights in allottee under the 
order — Condition precedent for. 

Continuous possession of the land 
allotted to allottee is also a condi- 
tion precedent to the vesting of 
Ownership rights in allottee apart 
from his having been settled on those 
lands when the Government Order 
No. 254-C of 1965 came into force 
that is, on 7-7-65. Therefore a per- 
son in whose favour an allotment 
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was made subsequent to the order 
and who was never in possession of 
that land, could not claim to be 
owner of allotted land. ` (Para 13) 
Cases Referred: Chronological Paras 
AIR 1973 J & K 89 (FB) 8 
AIR 1956 J & K 33 (FB) 8 

5. P. Gupta and A, N. Dhar, for 
Appellant; R. -P. Sethi, for Respon- 
dents. 


KOTWAL, J.:— Through this let-. 


ters patent appeal the appellant 
seeks to challenge the order of the 
learned single Judge of this court 
`J. N. Bhat J., as.His Lordship then was, 
who dismissed the writ petition filed by 
the appellant against the order of the 
respondent No. 2 cancelling allotment 
of land in favour of the appellant. A 
brief resume’ of the facts relevant 
for the disposal of this appeal may 
be given as below: 

2. The appellant who claims to be 
a displaced person was allotted 4 
kanals of land including 7 marlas in 
Khasra No, 283-min in village Taraf 
Tajwal Tehsil Kathua by the Provin- 
cial Rehabilitation Officer, Jammu, 
vide his order No. LS-2518-19 dated 
29-7-1967. As these 7 marlas of land 
comprising the aforesaid Khasra 
number: stood already allotted in fa- 
vour of respondent No. 3 herein, by 
the Deputy Commissioner Kathua, 
vide his order dated 13-2-1963, for 
residential purposes, the appellant 
challenged this order of allotment 
made by the Dy. Commissioner þe- 
fore the Divisional Commissioner 
Jammu. The Divisional Commissioner 
being of the view that the Deputy 
Commissioner had no jurisdiction to 
allot the land in favour of respon- 
dent No.:3, made a recommendation 
to the Financial Commissioner, res- 
pondent No. 2, herein, that the order 
of the Deputy Commissioner be 
quashed. Accordingly the Financial 
Commissioner heard the parties þe- 
fore him and accepted the recommen- 
dation made by the Divisional Com- 
missioner vide his order dated 28-11- 
1969. The Financial Commissioner 
however did not rest content with 
over-setting the order of the Divi- 
sional Commissioner, Kathua, but also 
cancelled the allotment of the said 
land which had been made in favour 
of the appellant by the P, R. O. vide 
his order dated 29-7-1967. Aggrieved 
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by this order the appellant . filed a 
writ petition in the High Court chal- 
lenging the aforesaid order of the 
Financial Commissioner cancelling al- 
lotment of land in favour of the ap- 
pellant on the ground that the order 
of the Financial Commissioner was 
illegal and ultra vires as there- was 
no proceedings before him in which 
the allotment in favour of the appel- 
lant was challenged, that the Finan- 
cial Commissioner could not have 
gone beyond disposing of one way 
Or the other the recommendation 
made to him by the Divisional] Com- 
missioner, that the order of the Fin- 
ancia] Commissioner was violative of 
the principles of natural justice and 
that the petitioner-appellant had been 
granted ownership. rights in. respect 
of the said land under a Govt. Order 
No. 264-C of 1965. There being no 
dispute about the facts stated, Res- 
pondents 1 and 2 resisted the writ 
petition on the grounds that there 
was no violation of any legal or fun- 
damental] right of the petitioner entitl- 
ing him to maintaining the writ peti- 
tion, that the order of the P. R. O. 
allotting the land in favour of the 
appellant was a nullity as being with- 
out jurisdiction, that the order of 
the Financial Commissioner was not 
violative of the principles of natural 
justice as the party before him had 
opportunity to address arguments on 
all the points before him and the 
Financial Commissioner was compe- 
tent to examine the whole case in 
exercise of his revisional jurisdiction. 
It was further pleaded that the par- 
ties had been heard and after hear- 
ing the parties the learned Financial 
Commissioner passed the impugned 
order. 


3. The learned single Judge dis- 
missed the writ petition holding that 
the appellant had submitted to the 
jurisdiction of the Financial Commis- 
sioner, argued the points in issue in 
writ petition before the Financial 
Commissioner and when the decision 
was against the petitioner-appellant, 
he has proceeded to challenge the 
same in the writ petition. According 
to the learned single Judge, the Fin- 
ancial Commissioner was seized of 
the entire case and therefore, was. 
fully competent to pass the impugn- 
ed order. In the opinion of the 
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learned single Judge, there has been 
no violation of any natura] justice in 
so far as the order of the learned 


Financial Commissioner was concern-. 


ed. 


4. Mr. Gupta, the learned counsel 
for the appellant has raised two con- 
tentions in this appeal. His first con- 
tention is that the limited issue þe- 
fore the Financial Commissioner was 
as to whether the allotment made by 
the Deputy Commissioner, Kathua, in 
favour of respondent No. 3 was valid 
one, According to the learned coun- 
se] the question whether or not the 
allotment made by the P, R. O. sub- 
sequently in favour of the appellant 
was a valid one was not sub judice be- 
fore the Financial Commissioner. The 
Financial Commissioner by cancelling 
the allotment in favour of the appel- 
lant sprang a surprise on him as the 
appellant was never heard on this 
point by the Financial Commissioner 
nor was there any occasion for the 
Financial Commissioner to hear him 
on the point, That is how the order 
according to the learned counsel, is 
also violative of principles of natural 
justice. His second contention is that 
by virtue of Govt. Order No, 254-C 
of 1965 the appellant had become the 
owner of the land which was allotted 
to him by the P. R. O. 


5. As against this the learned 
counsel for respondents 1 and 2 has 
argued that the Financia] Commis- 
sioner while exercising his powers of 
revision was competent to examine 
the whole case which was placed be~ 
fore him which also included the 
case whether or not the allotment 
subsequently made by the P, R. O. in 
favour of the appellant was a valid 
one. He further contends that the 
Financial Commissioner had heard 
the parties on the question of cancel- 
lation of allotment in favour of the 
appellant as well and after hearing 
them at length he proceeded to pass 
the impugned order, According to the 
learned counsel there was absolutely 
no violation of the principles of na- 
tural justice. The learned counsel has 
further argued that much less to speak 
of vesting any ownership rights in 
the appellant under Govt. Order No. 
254-C of 1965, the appellant did not 
possess any other fundamental or any 
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legal right entitling him to maintain 
the writ petition. — 

6. We have heard the learned 
counsel for the parties,at length and 
man perused the record. placed before 


Sa We think it would be better if 
we first deal with the contention of 
the learned counsel for the respon- 
dents as to whether the appellant had 
any right which could entitle him to 
bring the present writ petition, The 
case of the appellant is that the 
land in dispute along with other land 
was allotted to him by the P. R. O. 
by his order dated 29-7-1967 under 
the provisions of Cabinet Order No. 
o78-C of 1954. He further submits 
that his allotment could not have 
been cancelled by the Financial Com- 
missioner without following the pro- 
visions of Parag 12 of the aforesaid 
Cabinet Order. 


8. Cabinet Order No, 578-C of 1954 
has been issued by the Government 
in exercise of the powers conferred 
by Cis. (e), (i) and (g) of sub-sec, (2) 
of S. 39 of the J & K State Evacuees’ 
(Administration of Property) Act, 
2006, (for short ‘Evacuee Act’). In 
this ‘Cabinet Order the term allot- 
ment has not been defined anywhere. 
It is therefore reasonable to apply 
the definition of the word allotment 
as given in the Evacuee Act itself. © 
section 2 (a) of the Evacuee Act de- 
fines allotment thus: 


“Allotment means the grant by the 
Govt. or the Custodian or any other 
person duly authorised by the Cus- 
todian in this behalf of a temporary 
right of use and occupation of any 
immovable property of an evacuee to 
any person otherwise than by way of 
lease.”’ 

Clearly therefore the term allotment 
as defined in the Act has all the 
characteristics of a licence. Licence| - 
only legalises a certain act which 
would otherwise be unlawful and 
does not confer any interest in the 
property itself The words ‘other- 
wise than by ‘way of lease’ clearly in- 
dicate that it is a personal right 
granted to a person to do something 
upon the property of the grantor and 
does not amount to the creation of 
an interest in the property itself. It 
is purely a permissive right and is 
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personal to the allottee. It creates no 
duties or obligations upon the person 
making the grant. The same view 
has been taken in two Ful Bench 
decisions of this. Court in Gian Kaur 
v. Provincial Rehabilitation Officer, 
AIR 1956 J & K 33 and Shamsher 
Singh v. ‘Dy. Custodian General, AIR 
1973 J & K 89, Mr. Sethi, the learn- 
ed counsel for respondents 1 and 2 
has vehemently argued before us 
that allotment being a mere licence 
it does not create any fundamental 
or legal right in the allottee entitling 
him to approach the High Court in 
writ jurisdiction. To support his 
contention he has relied heavily upon 
the aforesaid two Full Bench judg- 
ments of this court, We are afraid 
We cannot agree with Mr. Sethi as in 
Our opinion the proposition propound- 
ed by him is much too broad, The 
petitioner is entitled to move the High 
Court in writ jurisdiction not only if 
he has a fundamental right. He can 
move the High Court in the absence 
Jof any fundamental right provided 
he has. even a legal right. The legal 
right of an allottee to move the High 
Court is clearly guaranteed by the 
words “a temporary right to use and 
occupation of any immovable pro- 
perty?” employed in the definition of 


the term allotment in the _ Evacuee 
Act. In the Full Bench case Gian 
' Kaur and others. (supra) the issue 


before the Full Bench was not. whe- 
ther an allottee had a legal right to 
move the High Court in writ juris- 
diction; the issue before the Full 


Bench was whether an allottee could 


be said to have any right or inte- 
rest in the property allotted to him 
so as fo constitute property within 
the meaning of Art. 19 (1) (£) of the 
Constitution of India. The Full Bench 
held that as the allottee’s right was 
of mere use and occupation which 
did not create any interest in the 
property allotted to him, it could 
not be said that the allottee’s right 
was property within the meaning of 
Art. 19 (1) (f) of the Constitution of 
India. In Shamsher Singh’s case 


(supra) the petitioner claimed to be 
the adopted son of the allottee who 


had since died. He had brought a 
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made in favour of. Mst. Gogri deceas- 
ed of whose adopted san he claimed 
to be. The Full Bench relying upon 


. the earlier Full Bench case held that 


as the allotment did not create any 
right or interest in favour of the al- 
lottee qua the property allotted ` to 
him but created only a licence in his 
favour there was no right capable of 
being inherited by the descendant 
of the deceased allottee through ope- 
ration of law. On facts also it was 
held that the adoption of the peti- 
tioner by Mst. Gogri was not esta- 
blished, It was in these circumstan- 
ces that the Full Bench came to the 
conclusion that the petitioner had no 
right i.e. not. even an allottee’s right 
to maintain the writ petition. These 


authorities are clearly distinguishable 


and cannot be deemed to lay down 
that an allottee does not possess any 
such right which can entitle him to 
vindicate the same through a writ 
petition. 

§. But this is not the end of the 
matter, The question will remain to 
be decided as to whether the appel- 
lant had any such _ allottee’s right 
Which he could possibly defend 
through the instant writ petition. Ad- 
mittedly he was never put in posses- 
sion of these seven marlas of land 
about which the dispute exists. Ac- 
cording to his own showing this land 
was allotted at least four years ear- 
lier by the Deputy Commissioner in 
favour of respondent No. 3 who had 
also taken possession thereof. It is, 
therefore, obvious that except the > 
bare order of allotment made by the 
P. R. O. in his favour, the appellant 


had nothing to fall back upon. The 


pertinent question which therefore, 
arises is did the bare order of allot- 
ment without any delivery of posses- 
sion create any right in favour of 
the allottee. As already observed the 
right which is created in favour of 
the allottee under the definition of 
the term allotment as given in Sec- 
tion 2 (a) of the Evacuee Act is the 
right of temporary use and occupation 
of any immoveable property. In other 
words it is the temporary use and 
occupation of the property which an 
allottee has a right to defend, 
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occupation unless the order of allot- 
ment is followed by delivery of pos- 
session in his favour and if not, 
can he compel his grantor to hand 
over the possession or occupation of 
the allotted property after the same 
has been allotted in his favour. There 
can be no doubt that unless 
and until the allottee is put in 
possession of the property his right 
cannot materialise for the simple 
reason that he has no other right or 
interest in the property allotted. The 
term lease which has been used in 
the definition of the term ‘allotment’ 
in contra-distinction to the term ‘al- 
lotment’ does create a right or inte- 
rest in the property and even if the 
same is not coupled with possession 
the lessee acquires a right under Sec- 
tion 108 Cl. (b) of the Transfer of 
Property Act to get possession of the 
lease-hold from the lessor, No such 
right has been created in favour of 
an allottee under the provisions of 
the Evacuee Act, The result would 
be that an allottee cannot compel 
the grantor to put him in possession 
of the property allotted after the al- 
lotment has been made in his fa- 
vour. Obviously therefore, unless the 
allottee is in possession of the pro- 
perty allotted he has no right of tem- 
porary use and occupation of the 
property allotted. His right would 
come into existence only after he has 
been put into the possession of the 
property allotted pursuant to the 
order of allotment. A bare order of 
allotment is therefore, clearly incap- 
able of creating even a right of tem- 
porary use and occupation in favour 
of the allottee. 


11. We are therefore, clearly of 
the opinion that the appellant not 
having been put into possession of 
the disputed land as a consequence of 
the allotment made in his favour by 
the P. R. O. no right whatsoever 
vested in him so as to entitle him to 
file the present writ petition, 


12. The other contention of Mr. 
Gupta that the appellant became 
owner of the land allotted to him as 
a consequence of Govt. Order No. 
204-C of 1965 is totally misconceiv- 
a The aforesaid Govt. Order reads 

us: 


“The Govt. hereby grant proprie- 
tary rights on the State lands in fa- 
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vour of the displaced persons from 
non-liberated areas of the State who, 
in pursuance of Cabinet Order No. 
ĐD78-C of 1954 or any other orders 
issued prior to the C. O. No. 578-C 
of 1954 about allotments in favour of 
such displaced persons, have been 
settled on such lands and partly on 
evacuee lands subject. to the condi- 
tion that the allottees have continu- 
ously been holding the land from the 
date of the allotment and have been 
so recorded, The grantees shall be 
liable to the payment of land ře- 
venue assessed at village rate accord- 
ing to the class of soil which the land 
belonged to or has assumed on being 
cultivated or if there is no village 
rate available, to such land revenue 
as may be fixed by the Collector 
with regard to the assessment of simi- 
lar land in the assessment circle in 
which such land is situated and also 
to the payment of cesses and other 
dues under any law for the time be- 
ing in force. 

By order of the Govt. of Jammu & 
Kashmir”. 


13. A plain reading of the afore- 
said Govt, Order would unmistakably 
reveal that it was intended to con- 
fer proprietary rights on State lands 
in favour of only those displaced per- 
sons who had been settled on such 
lands when the order came into 
force. The other condition for con- 
ferring proprietary rights under the 
aforesaid Govt. Order was that the 
displaced person should have conti- 
nuously been in possession of the 
land allotted in their favour from the 
date of the allotment till the date 
the order came into force. It cannot 
be gainsaid that this order came into 
force on 7-7-1965 i e. much earlier 
to the date when the land came 
to be allotted in favour of the 
appellant. Again the appellant has 
never been in possession of the land 
allotted to him which was also a con- 
dition precedent to the vesting of 
ownership rights in the allottee. Ob- 
viously therefore there is no force in 
this contention of the learned coun- 
sel, which is hereby repelled. 


14. In view of our finding that the 
appellant had no title ta move the 
High Court in writ jurisdiction, we 
need not go into the other grounds 
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canvassed by the learnéd counsel be- 
. fore us. - . ere 4 
' 15. In the result the appeal fails 
and is hereby dismissed ‘but in the 
circumstances of the case without any 
„Order as to costs. | | 
Dr. A, S. ANAND, J.:— I agree. 
Appeal dismissed. 
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Gian Chand, Appellant v. Krishen 

- Singh and another, Respondents. 

Second Appeal No. 18 of 1971, D/- 
: 14-12-1976. 

(A) Hindu Law — Joint Family — 
Transfer of some joint land by copar- 
= cener in separate possession for long 

time — Validity of. 


$ 


Where the vendor held part of joint 
family land in his separate cultivation 
for many years- before execution of 
sale-deed he could transfer his share 
in favour of third person, but the 
transfer would be subject to adjust- 


ment in :a suit for partition. AIR 1972 


J & K 28 and AIR 1940 Lah 473 Foll. 
(Para 10) 


(B) Specific Relief Act (1963), S. 42 
— Sale by joint family member of 
joint land to third person — Posses- 
gion delivered to purchaser — Suit by 
other family members for declaration 
challenging legality of sale could not 
be maintained unless consequential 
relief for possession ig expressly 
sought for. 

It having been found that the 
possession of the land in question was 
delivered to purchaser at the time of 
. the éxecution of the sale deed, it is 
difficult to see how the plaintiffs’ suit 
for mere declaration under proviso to 
S. 42 of the Specific Relief Act would 
be maintainable without the plaintiffs 
praying for consequential relief for 
possession. - The position would not 
be altered if during the pendency of 
the suit the plaintiffs were dispossess- 


ed, The Court could take notice of. 


the subsequent event and ailow them 
to add prayer for consequential re- 
ief. (Para 11) 
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A.I. R. 
Cases Referred: Chronological Paras 


~“AIR-1972 J & K 28 :1971 J & K 


LR 517 ' 
ore Lah 473 : 192 Ind Cas 


S.--P. Gupta, for. Appellant; V. S. 
Malhotra, for Respondents, pe | 

MIAN JALAL-UD-DIN Ag. C. J.:— 
This is the defendant’s second appeal 
and arises out of a suit for declara- 
tion, The suit was dismissed by the 
trial court but on appeal was decreed 
by the District Judge. Jammu. 

2. Sarab Singh. Krishen Singh and 
Hazra Singh were three brothers. 
They owned land’ jointly in village. 
Kotli, Mian Fateh, Tehsil R. S. Pora. 
Out of the land so held, Sarab Singh 
disposed of bis 1/3rd share of 9 
kanals and 11 marlas of land by sale 
in. favour of Gian Chand, the appellant. 
The land so sold fell under survey 
Nos, 283, 608/286, 606/286 and 421/284. 
The sale deed was executed for a con- 
sideration of Rs. 9,000/- on 4-1-1967. 
Krishen Singh and MHazra Singh 
brought a suit for declaration chal- 
lenging the legality of the sale in 
favour of the appellant, They averred 
that the three brothers constituted a 
Joint family-and the entire land was 
joint, The sale was without consider- 
ation, Gian Chand appellant resisted 
the suit on the ground that the sale 
Was for consideration and the land 
was not held jointly between the bro- 
thers but had been partitioned. Sarab 
Singh could legally alienate his own 
share out of the land which had fallen 
to his share. A number of issues were 
raised by the trial court. The first 
issue related to the joint character of 
the land. The second issue was 
whether the sale was for considera- 
tion, The third and fourth issues 
related to legal necessity and reliefs 
respectively. The learned Sub-Judge 
Jammu who tried the suit held that 
there was no partition between the 
brothers and that the land was jointly 
held by them. He also found that 
the sale was for a consideration, - On 
the question of legal necessity he 
decided against the plaintiff. He, 
however, found that the vendor Sarab 
Singh had sold 10 marlas of land in 
excess of his share and therefore the 
Sale of ten marlas made by Sarab 
Singh being in excess of his share 
was set aside, The sale in respect.of 


1978 


9 kanals and 1 marla was” allowed. 40": 
The trial court observ-' 


remain intact, 
"ed that as the vendor had. sold specific 
survey numbers of the joint property, ` 
the sale of the specific numbers’ ‘was 
‘not valid and was therefore, set aside. 
The trial court observed that as’ the 
appellant is already in possession of 
the land sold to him by Sarab Singh, 
the vendor, his possession could not 
be disturbed. Any one of the plain- 
tiffs or the vendee could bring a suit 
for partition if they so choose. With 
these observations the suit was dis- 
posed of. On appeal the District 
Judge set aside the judgment and the 
decree of the trial court. He held 
that the sale of 9 kanals and 11 marlas 
for specife numbers made by Sarab 
Singh in favour of the appellant was 
invalid and ineffective’ and was there- 
fore liable to be set aside. He, there- 
fore, decreed the -suit. . Aggrieved by 
this judgment of the first appellate 


court, the defendant has come in’ 


second appeal. 


3. The matter once came up before 
Mr. Justice D. D. Thakur (as he then 
was). Twofold arguments were raised . 
before him, Firstly the finding of the 
District Judge on the issue regarding 
possession of Sarab Singh over the 
disputed land was against the weight 
of evidence and secondly the suit was 
barred by proviso to S. 42 of the 
Specific Relief Act as during the 
pendency of the suit the plaintiff was 
dispossessed from the suit land. Ac- 
cording to the  plaintiffs-respondents 
it was not necessary for them to have 
amended the plaint and asked for a 
consequential relief of possession 
under proviso to S, 42 of the Specific 


Relief Act. The maintainability of 


the suit even in the absence of such 
an amendment remained unaffected. 
The plaintiffs could be awarded the 
possession in spite of proviso to S. 42. 
The learned Judge therefore, formu- 
lated the following question and re- 
ferred the entire case to a larger 
bénch for consideration: 


“Does the proviso to S. 42 of the 
Specific Relief Act stand attracted to 
a suit for simple declaration if the 
plaintiff, who is in possession of the 
property on the date of the suit is 
dispossessed during the pendency of 
the suit and whether the plaintiff can 
obtain possession forcibly or fille a 
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Gian “Chand i We "Kishen Singh, 


`- of the appellant by sale. 


` 
+% QA 
? tm ; = 


“Pr uae. 


.” possession in’ the 
event of hie ‘success: in -the declaratory — 
suit?” - 7: he 


T 


“It is in these ‘circumstances that the ~~ 


appeal has | comé ‘before us. 
„4. We have heard the- learned: 
. counsel for the parties ‘at length. 


"5. Appearing for the appellant, Mr ~ 


>. P. Gupta has submitted that the 
lower appellate court has gone on a 
wrong track in construing and appre- 
ciating the evidence led by the parties 
in the case, According to him there 
is ample material on the record to - 


prove that the possession of the “dis- ~ 


puted land was given to the appellant 


by the vendor at the time the sale. : 


deed was executed and the ‘Nishan- 
dehi’ of the land was effected by the 
revenue agency, Although the trial | 
court observed that Sarab’ Singh $ 
was not in exclusive possession of -the 
joint land, it did not follow from that 
that he was out of possession. - Sarab — 
Singh admittedly being a co-owner: 
was undoubtedly in possession of ine: 
joint property. His possession was 
over, specific survey numbers which 
he had sold to the appellant. The 
remedy of the other co-owners i.e. 


the plaintiffs was not by way of.filing > 


a suit for declaration but by seeking 


partition from the revenue court. The. ° 


Sale so effected in favour of the 


appellant could be subject to the re- - 


sult of partition, Suit -for declaration 
could not lie when the plaintiffs were 
net in possession of the disputed land 
at the time of the sale, or at any rate 
had admittedly lost possession during 
the pendency of the suit, Without 
praying for consequential relief suit 
under S, 42 was not maintainable. 
This the lower appellate court had- 
failed to appreciate. 


6. Mr V. S. Malhotra the Jeana 
counsel for the respondents has on 
the other hand submitted that Sarab 
Singh could not dispose of speċĉific 
survey numbers of the land in favour 
-The pro- 
perty being joint every owner thereof 
had interest in every inch of the joint 
property. In view of this Sarab 
Singh had no authority to dispose of 
particular survey numbers which 
were not at all in his possession. He- 
has further submitted that the posses-__ 
sion of the disputed land was never 
given to the appellant at the time of 
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me 


-the three brothers, 


E3 


. brothers. 


= maintainable without 


4, A 
f 
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the sale but it was ‘only after the 
institution of the suit that the ap- 


“pellant forcibly got the -possession of 
_the said land without the consent and’ 
against the wilt of the plaintiffs res- - 
pondents. For the high-handed action 


of the appellant, the Respondents 


ccould not suffer, The Court in such 


circumstances had the power to res- 
tore possession of the suit land to the 
plaintiffs respondents at the time of 
the passing of the decree notwith- 
standing the fact that the plaintiff 
did not. ask for possession. 


7. There is no gainsaying the fact 
that the property is jointly held by 
Indeed the pro- 
position was not made subject: of any 
debate before us that the property 
had been partitioned amongst the 
Both the courts below have 
found that undoubtedly the property 
is held jointly by all the three bro- 
thers-and has not been partitioned so 
far, The fact that the sale in favour 
of the appellant was without consi- 
deration or was without any legal 


necessity has also been negatived by . 


the courts below and found against 
the. plaintiffs. The only two important 
questions with which we are concern- 
ed in this appeal are: (1) Whether 
Sarab Singh could dispose of by sale 
the specific survey numbers regard- 
ing the possession of which the parties 
are in dispute plaintiffs affirming: that 
the appellant was not in possession, 
the defendant-appellant pleading that 
Sarab Singh was in possession and 
that he transferred the possession 
thereof to the appellant at the time 
of the sale and (2) whether the suit 
of the plaintiffs-respondents under 
S. 42 of the Specific Relief Act is 
consequential 
admitted position ` being 


relief (the 
plaintiffs lost possession 


that the 


| during the pendency of the suit) and 
._ whether in -such 


circumstances the 
court could award relief of possession 


to the plaintiffs without their ex- 
. pressly asking for it. ` 


8. In order. to determine the first 
question the statement of _ Krishan 
Singh plaintiff, Th. Karam Singh PW 
and Girdhari Lal PW are very mate- 
rial. Krishan Singh, the plaintiff, 
himself stated that the appellant 
cultivated. the land on 20-10-1967 
when he took the possession of the 
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land in absence of the plaintiffs. Th. 
Karam Singh stated that the appellant . 
forcibly took, the possession of the 
land after institution of the suit but, 
in’ cross-examination admitted that 
the possession was given to the ap- 
pellant after the sale deed was 
executed, He further admitted that the 


‘defendant No. 2 i.e, Sarab Singh held 


the land in his separate cultivation 
for the last nine years when he parted 
from the plaintiffs. Girdhari Lal 
another witness of the plaintiffs cate- 
gorically stated that the possession of 
the suit land was given to Gian Chand 
the appellant at the time of the sale. 
From this evidence of the very 
Witnesses of the plaintiffs including 
the plaintiff himself and also the re- 
Citals made in the sale deed, it is 
manifestly clear’ that Sarab Singh 
held the specific survey numbers in 
his personal cultivation although the 
property remained joint with his bro- 
thers and that he delivered the posses- 
sion of the suit land to the vendee- 
appellant after the sale was executed. 
In view of these admissions of the 
plaintiff and his witnesses referred 
above, it is not necessary to refer to 
the defendants evidence. Holding 
the land separately for purposes of 
cultivation might be because of con- 
venience or with the consent of the 
Other brothers or otherwise. In my 
Opinion therefore there is no merit in 
the. argument of the learned counsel 
for the respondent that Sarab Singh 
could not dispose of the land held by 
him separately in his possession in 
favour of Gian Chand, appellant, 
although the property continued to 
remain joint with his brothers. 

.§. A Division Bench of this court 
in AIR 1960 J&K 39 (Sic) observed, 
“that a co-sharer can transfer a spe- 
cific portion of his share in a parti- 
cular survey number if he is in actual 
possession of any portion of the {oint 
holding but he cannot transfer so 
where he is not in possession. Where 
a co-sharer is in exclusive possession 
of a piece of a joint holding which 
does not exceed his share either by 
convenience or without any hindrance 
from other co-sharer, he can transfer 
this interest but the transfer will be 
subject to the rights of other co- 
sharers at the time of partition. In 
such cases a co-sharer is entitled to 
transfer only his share in the holding 
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and cannot exceed his share. 
possession of a co-sharer: in exclusive 
possession of a portion of a land can- 
not be disturbed by or at. the instance 
of other co-sharer who can‘only' do so 
by seeking partition. No prejudice 
is caused to other co-sharer by: trans- 
fer in favour of the vendee in so far 
as the law sets those rights which the 
vendor himself possesses, The right 
of the vendee is subject to the rignts 
which the other co-sharer had at the 
time of partition’, Also a full bench 
of this court has had an occasion to 
expatiate upon this aspect of the 
matter. It enunciated the following 
proposition of law while discussing 
the rights and liabilities of a co- 
owner in the joint land. Vide 1971 
JKLR 517 = (AIR 1972 J-& K 28) 
(FB): the following observations made 
are relevant (at p. 35 of AIR): 

“The transferee steps into the shoes 
of his transferor and has all the rights 
and privileges and is subject to all the 
liabilities that his transferor had. In 
case of joint undivided property 
every co-sharer or co-owner is the 
owner of each particle of the pro- 
perty along with his other co-sharers 
or co-owners. No co-owner or 
sharer can so long as the property is 
joint claim any specific interest in any 
particular portion of the joint pro- 
perty. However a co-owner In 
possession of some portion of property 


can transfer the same subject to, the 


rights of other. co-owner and he can 


only transfer joint property to the 
extent of his share therein, If he 
transfers more than his share in the 
joint property, the transfer to that 
extent would be void. The transfer 
of any portion from joint property in 
favour of a stranger would be subject 
to the rights of partition of the pro- 
perty by any one of the joint-owners.” 

In fact the propositions enunciated 
above’ also found support from AIR 
1940 Lah 473. 


10. It, therefore, follows that Sarab 
Singh, the vendor, havirig held the 
Suit land in his separate cultivation 
for the last 9 years before the execu- 
tion of the sale deed could transfer 
his share in the land in favour of the 
appellant but his transfer would be 
subject to adjustment in a suit for 
partition which any of the parties 


Principal, R. E. College V. s. N. Bambroo 
The: 


co- 


L&K 


‘could maintain before a revenue 


court, But to say that Sarab Singh 


bad no right to dispose of his share 
‘in his possession will not be a correct 
proposition of law. 


. 11. It having been found that thel 
possession ofthe land in question was 
delivered to purchaser the appellant 


‘at the time of the execution of the 


Sale deed, it is difficult to see how the 
plaintiffs’ suit for mere declaration 
under proviso to S. 42 of the Specific 
Relief Act would be maintainable 
without the plaintiff praying for con- 
sequential relief for possession. Plain- 
tiffs’ being out of possession of the suit 
land at the time of institution of the] 
suit cannot maintain the suit for 

declaration unless- they expressly 
Sought consequential relief of posses- 
sion. The position would not be alter- 
ed if during the pendency of the suit 
the plaintiffs were dispossessed. The 
court could take notice of the subse- 
quent event and allow them to add 
prayer for consequential relief, If a 
plaintiff is dispossessed during the 
pendency of the suit his remedy is to 


- apply for amendment of the plaint 


and to add prayer for consequential 
relief which the court can readily 
grant in the circumstances of the case. 
As in the present case it has been - 
found that the plaintiffs were out of 
possession at the commencement of 
the suit, their suit would be barred 
under proviso to S, 42(2) of the 
Specific Relief Act, 

12. For the foregoing reasons the 
result is that the appeal is allowed. 
The suit of the plaintiffs is dismissed. 
The plaintifis may choose to bring a 
suit for partition before the appropri- 
ate forum in case they choose to do 
so and are accordingly advised, In 
the circumstances of the case, I leave 
the parties to bear their own costs. 


G, M. , Ja— I agree, 
Appeal allowed. 
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MIAN JALAL-UD-DIN, J. 
Principal, Regional Engineering Col- 
lege, Srinagar, Appellant v. S N. - 
Bambroo and another, Respondents. 
First Appeal No. 57 of 1975, D/- 

3-6-1977.* 


*(Against order of Addl. Dist. J. 
Srinagar, D/- 27-11-1974), 
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Arbitration Act (10 of 1940), S. 20— 
Arbitration agreement — Interpreta- 
tion -— Arbitration clause contain- 
ing words “disputes arising between 
the parties for whatever cause” 
—Disputes raised with a third part 
not covered, 

. ‘A’ a junior lecturer of certain Col- 

lege, entered into an arbitration 
agreement with the management 
which contained a clause that “all 
the disputes between parties for 
whatever cause shall be referred to 
a Board of Arbitrators”. Subsequent- 
ly he was promoted as Assistant Pro- 
fessor, Thereafter one ‘B’ was ap- 
pointed as Assistant Professor, al- 
though he was junior to ‘A’, B was 
‘confirmed on earlier date and he was 
made senior to ‘A’. ‘A’ claimed senio- 
rity over ‘B’ by making representa- 
tions but without success, So, he 
filed an application under Sec, 20 for 
referring the dispute to the arbitra- 
tors. The Court allowed the applica- 
tion and directed the parties to ap- 
point the arbitrators in terms of the 
arbitration clause, The management 
filed appeal against the said order 
of the Court. 


Held that the arbitration 
ment was made when A was 


agree~ 
junior 


lecturer. So it has no application to — 


a different post which was not 
covered by the agreement. (Para 5) 

Held further that, no extraneous 
matter that falls outside the scope 
and ambit of the agreement can be 
allowed to be referred to arbitration, 


much less the question of mter se 
seniority and confirmation case of 
‘A’ and third party ‘B’, The arbitra- 


tion clause in the agreement envis- 
ages that- the dispute must arise be~ 
tween the parties to the agreement. 
It must not arise between ‘A’ and 
third party who is not a party to 
the agreement, Therefore, the dis- 
pute of ‘A’ was outside the scope of 
arbitration: agreement and could not 
be referred to arbitration. (Para 6) 


J. N. Bhan, for Appellant; J. L. 
Choudhry, for Respondents, 


JUDGMENT:— This appeal under 
Section 39 of the Arbitration Act is 
directed against the order of the 
Addl. District Judge, Srinagar dated 
97-11-1974 allowing the application 
of the Respondent No. 1 herein for 


filing of the agreement and referring 
the dispute between the parties to 
arbitration in terms of Cl. 11 of the 
Contract Agreement, 


2. The facts leading to this ap- 
peal are: 
Shri S. N. Bambroo who is res- 


pondent No.1 in this appeal, made an 
application under Section 20 of the 
Arbitration Act, averring therein 
that he was appointed as Junior 
Lecturer in Mathematics in pur- 
suance of the resolution of Board 
of Governors. A- contract agree- 
ment dated 8-6-1972 was entered in- 
to between the respondent herein 
and the Principal, Regional Engineer- 
ing College, Srinagar, which govern- 
ed the conditions of services of the 
respondent, The respondent further 
averred that under Cl, 11 of the said 
agreement, all doubts rearding the 
terms of the agreement, and all dis- 
putes arising between the parties 
for whatever cause are to be refer- 
red to a Board of Arbitrators con- 
Sisting of 3 arbitrators to be appoint- 


ed according to the terms of the 
said clause. The respondent com- 
pleted his probationary period and 
was confirmed against the post. He 
was subsequently promoted to the 


post of Assitant Professor from 25-5- 
1967 which post he continues to 
hold this day. Thereafter one Dr, A. 


R. Ansari was appointed as Assis- 
tant Professor of Mathematics. Al- 
though he held the post of Asstt. 


Professor from 14-8-1967 he was 
confirmed from earlier date and in 
this way he was made senior to the 
respondent, The petitioner claimed 
seniority over Dr. Ansari and he 
felt aggrieved by the act of the Res- 
pondent, He made. representations 
but all these proved abortive. Ac- 
cording to the respondent a dispute 
arose between him and the appellant 


over the question of confirmation 
and seniority of Dr. Ansari and 
therefore, he sought arbitration 


in terms of Clause 11 of the agree- 
ment. But this request for arbitra- 
tion was again turned down by the 
appellant, Respondent therefore, 
moved the Court under Sec, 20 of 
the Arbitration Act for referring the 
dispute to the arbitrators designated 
in the agreement. The application 
came to be heard by the Addl. Dis- 
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trict Judge, 
the application and ordéred the filing 
of the agreement. The order direct- 
ed the parties to appoint the - arbi- 
trators in terms of the Ch At of the 
Contract Agreement. , 

3. Sh. J. N. Bhan, appearing? oi 


the appellant has submitted that the 


order of the Court below is wholly 
mis-conceived inasmuch as the agree- 
ment on which is founded arbitra- 
tion clause is no more in existence. 
The agreement was executed at the 
time of the initial entry of the Res- 
pondent No. 1 in service in' a differ- 
ent grade and different post. The 
arbitration clause in the agreement 
covered all such cases as arose out 
of that agreement between the par- 
ties. The present alleged dispute is 
not at all covered by the arbitration 
clause.. In view of this there was ab- 
solutely no cause to refer the alleg- 
ed dispute to the arbitrators. He fur- 
ther submitted that the court had 
wrongly construed the language of 
Cl. 11 of the agreement. 


å. Shri J, L, Choudhry, the learn- 
ed counsel for the respondent has 
on the other hand relied upon Cl. 11 
of the agreement which runs as fol- 
lows: f 

“All doubts regarding the ‘terms of 
the agreement, and all disputes aris- 
ing between the parties for what- 
ever cause shall be referred to a 
Board of Arbitrators consisting of 
three arbitrators, one to be appoint- 
ed by each party, and. the third. by 
the two appointed arbitrators. and its 
decision shall be final and binding 
on the parties.” 


According to the learned counsel the 
words “for whatever cause” occurr- 
ing in the clause are of wide ampli- 
tude and cover all cases of 
between the parties whatever their 
nature be, In his view the right of 
seniority claimed by the respondent- 
“petitioner and denied by the appel- 
lant as also the question of confirma- 
tion are disputes within the mean- 
ing of Cl. 11 of the agreement and 
therefore, require arbitration. 

5. On careful consideration of the 
submissions made at the bar, I am 
disposed to take the view that the 


application filed by the respondent is - 


altogether misconceived; It is true 
that the petitioner was appointed as 


enrm a 


S. N. Bambroo {Prs. 2-6] 


Srinagar who allowed J unior Lecturer in Mathematics on 


and liabilities and also. the 


dispute: 
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contractual basis, The agreement 
dated 8-6-1962 governed the rights.. 
condi- 
tions of service of .the respondent 
No. 1, as junior Lecturer. This agree- 


„ment was executed in pursuance of 


the resolution of the Board of Gov- | 
ernors ‘dated 8-2-1961 which approv- ` 
ed the appointment of the respon- ` 
dent as Junior Lecturer in Mathema- 
tics w. e.f. 17-9-1960. The appoint- 
ment was made subject to the con- 
ditions of service rules as laid down 
in the agreement. It is therefore, 
clear that àll clauses of agreement 
including’ Cl. 11 relating to arbitra- 
tion were relatable to. the appoint- 
ment of the respondent No, 1 as 
Junior Lecturer in . Mathematics as 
also to this post held by him. There- 
after, the respondent was admittedly l 
promoted as Asstt. Professor in the 
year 1967 and he continues to hold 
the post. Now one more gentleman 
Dr. Ansari has been 
Assistant Professor, According to 
the respondent Dr. Ansari has been 
confirmed earlier and has been made 
senior to’ the respondent, . The res- 
pondent- has raised the dispute - of 
seniority with this gentleman and 
he has sought the arbitration . in. 


terms of CL 11 of the original con- `.. 


tract. As already observed -it ‘is 
doubtful if Cl. 11 of the agreement - 
is applicable as the arbitration agree- 
ment was relatable to the post held 
by the respondent as Junior Lecturer 
in Mathematics and not to the post 
held by the respondent as Assistant 
Professor of Mathematics. The agree- 
ment can have no application toa 
different post which is not covered 
by the agreement, Therefore, the 
arbitration agreement may not be en- 
forceable for a different cause -and 
different post as it was executed at 
the time of the initial entry in the 
service by the respondent in a differ-j 
ent grade and on a different post. It 


. cannot be assumed without any proof 


on the record that. the agreement 
applied to all future promotions, 


6. Even assuming that the agree- 
ment would govern all future posts 
got by promotion and therefore, it 
applied to the present post held by 


_ the respondent it is still doubtful 


if dispute sought to be raised by 


appointed as- ; 


E ` respondent and of another 


“Ito arbitration’ under 


- to the subject matter of - the 
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the respondent falls within the scope 
of.. the arbitration clause in the 
agreement, No extraneous matter 
that falls outside the scope and am- 
bit of the agreement can be allowed 
to be referred to arbitration, much- 
less the question of inter se ‘senio- 
rity and confirmation case of the 
~ gentle- 
man, Clause 11 envisages that the 
dispute must arise between the par- 
ties to the agreement. It must not 
arise between the respondent and a 
third party who is not a party to 


the agreement. How can the dispute. 


raised with a third party be referred 
CI. 11. The 
words “disputes arising between the 
parties for whatever cause” are tobe 
given their rational and natural 
meaning. The expression “disputes 
of whatever cause” has got reference 
to all disputes of whatever cause 
which arise between the parties to 
the agreement out of or in relation 
con- 
. |tract agreement, It can have no ap- 
|plication to matters outside the sub- 
-~ |ject-matter of the agreement. These 
words are to be read ejusdem generis 
with the opening words of Cl, 11. 
For, otherwise if the interpretation 
sought to be placed by the 
counsel is accepted this would frus- 
trate the very object of the agree- 
ment and would introduce serious 
infirmity in the clause itself, 

7. For the foregoing reasons I 
would allow this appeal and set 
aside the: impugned judgment and 
order of the court below. . 

8. In the circumstances of the case 
I leave the parties to bear their own 
costs. 

Appeal allowed. 
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Kanwar Singh, Appellant v. Om Kant - 


and others, Respondents. 
Second Appeal No. 8 of 1976, D/- 
26-11-1977.* 


J. & K. Houses and Shops Rent Con- 
trol Act (34 of 1966), S. 11 (bh) — Suit for 


. *(Against judgment of Dist. J., Udham- 
pur, D/-- 1-5-1976). 


AV/AV/A177/78/GDR 


N 


Kanwar Singh v. Om Kant (Anand J.) 


learned . 


t 


A.L. R. 


‘ejectment decreed on sole ground of per- 


sonal necessity of landlord — Death of 
landlord during pendency of appeal by 
a tenant — Right of legal representatives 
of deceased landlord to defend decree in 
appeal — (Civil P. C. (5 of 1908), S. 96 
— Appeal — Meaning). AIR 1976 Mad 
250 and AIR 1969 Punj & Har 270, Held 
no longer good Jaw in view of AIR 1976 
SC 2358: 

Section 11 provides protection to a 
tenant against his eviction. It is provid- 
ed in sub-s. (h) that a landlord may seek 
the ejectment of his tenant on the ground 
that’ he requires the premises for his own 
occupation or for the occupation of any 
person for whose ‘benefit the premises is 
held.. The word, “requirement” implies 
‘necessity’ and therefore, the ground for 
eviction under S. 11 (h) would be where 
the premises is required for the tper- 
sonal necessity” of the landlord himself 
or such person for whose benefit the pre- 
mises is held. (Para 13) 


Held that the ground on which eject- 
ment was sought i.e. to run the 
Karyana shop was ground personal to 
the landlord only and it perished with 
the death of the landlord. (Para 13) 

Held further that since, the premises 
in dispute was a commercial shop it was 
necessary for the legal representatives to 
urge that they or ariy one of them was 
going to run the shop and that they or 
any one of them had the “capacity” and 
the “capability” to run the shop to nega- 
tive the contention of the tenant that the 
suit shop was not required ‘bona fide . by 
the landlord for his personal necessity. 

(Para 13) 

Moreover since, an appeal was a con- 
tinuation of the suit it could not be said 
that there was any final decree in favour 
of the landlord and, therefore, the ques- 
tion of divesting the estate of the bene- 
fits of any final decree could not arise, 
AIR 1957 All 527, Rel. on; AIR 1976 Mad 


205 and AIR 1969 Puni & Har 270, Held 


no longer good law in view of AIR 1976 
SC 2358. (Para 14) © 

Anno: AIR Comm., C. P. C. (1908) (8th 
Edn.), S. 96, N. 3. 


Cases Referred: Chronological Paras 
AIR 1976 SC 2358 “9, 10, 14. 18 
ATR 1976 Mad 205 5,9 
AIR 1932 SC 2110 4, 9, 10, 11 
AIR 1969 Punj & Har 270 6, 14 
AIR 1957 All 527 7, 14 


R. P. Bakhshi, for Appellant; T. S. 


‘Thakur. for Respondents. 
JUDG 


MENT :— A suit for ejectment 
of the defendant-appellant.from the suit 
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shop situate a Udhampur was brought 


by three persons namely S/Shri Om 
Kant, Suraj Parkash and Ram Rattan. 
The principal ground on which the eject- 
ment of the defendant-appellant was 
sought was that the suit shop was re- 
quired for the personal necessity of Om 
Kant to whose share the shop had fallen 
in a family partition. The suit was dis- 
missed by the learned Sub—Judge, 
Udhampur, on 22-11-1975 but the decree 
and judgment of the learned Sub Judge 
was set aside in appeal by the learned 
District Judge, Udhampur, on 1-5-1976. 
Aggrieved against the decree of rever- 
sal, the defendant-appellant filed the 
civil second appeal which is the subject- 
matter of decision by this court. During 
the pendency of the appeal in this Court, 
Shri Om Kant died and his legal repre- 
sentatives were brought on the record. 


2. Mr. R. P. Bakshi, learned counsel 
for the defendant-appellant appearing in 
support of the civil second appeal, has 
submitted that since the sole ground for 
ejectment of the appellant was that the 
suit shop was required by Om Kant for 
his personal necessity and since Shri Om 
Kant had died, the ground of personal 
necessity had perished with him and as 
such, it is contended, the appeal be al- 
lowed and the suit filed against the ap- 
pellant be dismissed. It is maintained 
that the premises in dispute was a com- 
mercial shop and the ground for eviction 
was that Om Kant needed the same to 
start his own Karyana shop and, there- 
fore, on his death that ground was no 
longer available. Mr. Bakshi urges that 
the position in case of a residential house 
would be different as the family mem- 
bers might be allowed to say that since 
they were living with the landlord be- 
fore his death, his personal necessity in- 
cluded their personal necessity, also. No 
other ground has been urged by Mr. R.P. 
Bakshi in support of the civil second ap- 
peal, 

3. Mr. T. S. Thakur, learned counsel 
for the legal representatives of Shri Om 
Kant and the other respondents, has con- 
tended that the ground of eviction was 
also available to the heirs of Om Kant 
as they would have continued with the 
running of the shop after Om Kant and 
that since a decree for possession had 
been passed in favour of Om Kant, the 
landlord, the decree could be defended 
by his legal representatives for the bene- 
fit of his estate and that the decree was 
not liable to be upset only on the ground 
that the landlord for whose personal 
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It is urged that the benefit by way of a 
decree is an incorporeal right and that 
right having vested in Om Kant in that 
a decree for eviction having been pass- 
ed against the appellant, the legal re- 
presentatives of Om Kant cannot be 
divested of that benefit on the death of 

Om Kant. a 


4. Mr. Thakur has, in support of his sub- 
missions,. placed strong reliance on Smt. 
Phool Rani v. Sh. Naubat Rai Ahuwalia 
(AIR 1973 SC 2110). In that case the 
plaintiff, in a Rent Act application against 
his tenant, sought possession of certain 
premises on the ground of personal re- 
quirement but died during the pendency 
of the appeal before the Appellate Au- 
thority. The legal representatives of the 
deceased made an application for being 
brought on record of the appeal and that 
application was opposed by the tenant. 
The Appellate Authority, however, al- 
lowed the legal representatives to be 
brought on the record. The contention 
of the tenant that the right to sue (in- 
cluding the right to continue the appeal) - 
did not survive to the heirs of the plain- 
tiff, was negatived by the appellate au- 
thority. In an appeal before the High - 
Court at Delhi, their Lordships of the 
Delhi High Court took the view that the 
right to sue did not survive to the heirs 
of the plaintiff and on that ground the 
application for ejectment was dismissed, 
leaving it open to the heirs to bring fresh 
proceedings founded on their own re- 
quirements, The correctness of that de- 
cision was challenged by the plaintiffs 
heirs in the appeal before the Supreme 
Court. Their Lordships of the Division 
Bench of the Supreme Court considered 
various aspects of the case and came to 
the conclusion that the cases in which 
the death of the plaintiff occurred after 
a decree for possession was passed in his 
favour say, for example, during the 
pendency of an appeal filed by the un- 
successful tenant, the estate is entitled to 
the benefit which, under a decree, had 
accrued in favour of the plaintiff and, 
therefore. the legal representatives in 
such cases are entitled to defend all such 
proceedings which constitute a challenge 
to that benefit. The plea of the tenant 
was therefore rejected. 


5. Reliance has also been placed on 
Vijayaraghavan v. Mohammed Yakub, 
AIR 1976 Mad 205 by Mr. Thakur, where- 
in it was observed as follows (at p. 207): 


0 "The benefit by wav of a decree which 


a predecessor-in-interest has secured 


24 J. & K. [Prs. 5-12] - 
having vested in a landlord or landladv 
in that a decree for eviction has already 
been passed cannot be divested by his 
or her death, as it could pass on to the 
heirs as it becomes part and parcel of 
the property owned by the landlord. or 
landlady. ‘Thus viewed. the respondents 
(legal representatives of deceased land- 
lord) in the revision filed by tenant are 
entitled in law and in equity to tdke ad- 
vantage of the favourable decision ob- 
tained bv the deceased landlord before 
the Rent Controller and which gained 
acceptance before the appellate autho- 
rity as well. There cannot he a divest- 
ing of such a right by reason of the 
' death of the landlord in the course of 
the revision proceedings.” 


6. Mr. Thakur has then relied unon 
Smt. Dhan Devi v. Bakhshi Ram, AIR 
1969 Puni and Har 270. In para 7 of 
the judgment their Lordships observed 
(at p. 277): 

“Moreover. it cannot be held as a 
matter of law that the ground of eiect- 
ment contained in sub-para. (ii) of para- 
. graph (a) of sub-sec. (3) of S. 13 of the 
Act is a ground personal to the landlord 
who originally files the action for eject- 
ment. The ground relates to the land- 
lord and should in the normal course he 
available to. the landlord who files the 
application for ejectment as well as to 


' his successors-in-interest.” 


All the aforesaid authorities undoubted- 
ly support the arguments of Mr. Thakur. 
7 Mr. R. P. Bakshi, appearing for 
the defendant-apnellant. has. ^nn the 
other hand, contended that since an ap- 
peal is a continuation of the suit. the de- 
cree passed in the suit against which an 
appeal is pending cannot be treated to 
be a final decree and no right can ‘be 
claimed on the basis of a decree which 
is not yet final. Mr. Bakshi has. in this 
~ connection, placed reliance upon a Divi- 
sion Bench judgment of. the -Allahabad 
High Court in District Board Muzaffar- 
‘nagar v. Upper India Sugar Mills Ltd., 
AIR 1957 All 527 wherein it was ob- 
. served that (at p. 530): 
` "no doubt there is an element of fina- 
lity attaching to a decree passed by the 
trial court. Once, however, an appeal is 
filed from the decree of the trial court, 
and the case is heard on merits by the 


appellate Court, the element -of finality — 


disappears and the whole case is reopen- 
ed before the Court of appeal.” 


8. On the basis of this authority it is 
"` vehemently maintained by Mr. Bakshi 
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that unless the decree had become final, 
no right can be said to have vested in 
the decreeholder or his estate unless 
after the decree had become final. 


9. While replying to the arguments of 
Mr, Thakur based on AIR 1973 SC 2110 
(Supra) and AIR 1976 Mad 205 (Supra) 
Mr...Bakshi submits that in Shantilal 
Thakordas v. Chimanlal Maganlal. AIR 
1976 SC 2358, a bench of three Judges of 
the Supreme Court had expressly over- 
ruled the judgment in Phool Rani’s case ` 
(AIR 1973 SC 2110) and that since AIR 
1976 Mad 205 (supra) was also based on 
AIR 1973 SC 2110, the law laid down by 
the Madras High Court is no longer good 
law, 


10. In Shantilal Thakordass v. Chiman- 
lal Maganlal, AIR 1976-SC 2358, their 
Lordships were called upon to deter- 
mine whether the decision in AIR 1973 
SC 2110 was correct or not. In para. 4 
of the Judgment their Lordships opined 
thus (at p. 2359): 


“The foremost and the first auestion 
urged before us by Mr. Dholakia was 
that Phool Rani’s case (AIR 1973 SC 
2110) was not correctly decided. We 
agree with this contention and say with 
respect that we do. not subscribe to the 
view expressed by the Bench of this 
Court in that case.” ae 


11. Again, while dealing with the 
question whether the benefit of a decree 
obtained by the original landlord could 
be denied to the legal heirs. Their Lord- 
ships observed in para. 6 of the judg- 
ment as under (at p. 2360) :— 


“Counsel for the appellants endeavour- 
ed to bring their case within one of the 
exceptions noted in Phool Rani’s case 
(AIR 1973 SC 2110). He submitted that 
a decree had already been passed in fav- 
our of the original plaintiff by the trial 
court and that could not be disturbed on 
his death either in appeal or revision. We 
do not accept the contention as sound 
or correct.” 

This judgment, therefore, is a complete 
answer to the arguments raised by Mr. 


Thakur. 


12. In the present case it is not dis- 
puted that the ground on which the 
ejectment of the appellant was sought 
was that the suit shop was required by 
Om Kant for his own benefit to run a 
Karyana shop. P. W. 1, Shiv Ram stated 
that the shop was required for the per- 
sonai use of Om Kant who wanted to 
run a Karyana shop therein. To the 
same effect is the evidence of Prem 


-i 
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Nath, Arun Kumar, brother of the de- 
ceased, Amar Nath, P. W.’s and Om Kant, 
plaintiff, himself. This was in fact the 
Case pleaded by the plaintiff also. It is 
thus obvious that the ground on which 
ejectment was sought i.e. to run the 
Karyana shop was a ground personal to 
Om Kant, only, no 

- 13. Section 11 of the Jammu and 
Kashmir Houses and Shops Rent Control 
Act, 1966, provides protection to a tenant 
against his eviction. It is provided in 
sub-s. fh) of the Act that a landlord may 
seek the ejectment of his tenant on the 
ground that he requires the premises for 


his own occupation or for the occupation- 


of any person for whose benefit-the pre- 
mises is held. The word, “requirement” 
implies ‘necessity’ and therefore, the 
ground for eviction under S. 11 (h) of 
the Act, 1966, would be where the pre- 
mises is required for the ‘personal neces- 
sity’ of the landlord himself or such per- 
son for whose benefit the premises is 
held. In the instant case, the personal 
necessity was of the landlord, Om Kant 
himself and of no one else. There is 
neither any pleading in the original suit 
nor any averment in the application of 
the legal representatives of Om Kant 
while seeking permission to be brought 
on the record (in place of the deceased) 
that the suit shop was required for the 
benefit of the legal representatives also. 
Since, the premises in dispute is a com- 
mercial shop it was necessary for the 
legal representatives to urge that they 
Or any one of them was going to run 
the shop and that they or any one of 
them had the ‘capacity’ and the ‘capabi- 
lity’ to run the shop to negative the con- 
tention of the tenant that the suit shop 
was not required ‘bona fide by the land- 
lord for his personal necessity, 
open to the legal representatives of Om 
Kant to come forward and say that they 
also required the suit shop for their per- 
sonal necessity and seek amendment of 
pleadings. If amendment was allowed 
the case might have to be remanded but 
they have not made any such applica- 
tion before this Court and it would be 
conjectural to hold that the suit for 
ejectment was for their benefit also. As 
noticed earlier, the requirement of ‘per- 
sonal necessity’ was personal to Om Kant 
and in my opinion it-.perished with the 
death of Om Kant. A personal action, 
of the type we have in the facts and 


circumstances of the present case, must 


die with the person. 





Sudharshan Kumari v. Chagger Singh 


It was’ 


J.& K. 25 


14. Since, an appeal is a continuation 
of the suit it cannot be said that there 
was any final decree in favour of the 
landlord and, therefore, the question of 
divesting. the estate of the benefits of 


.any final decree does not arise, I am in 
-respectful agreement with AIR 1957 All 


527 (supra). In view of the clear law 
laid dówn in AIR 1976 SC 2358 (supra) I 
am unable to fellow the law laid down ` 


-in AIR 1976 Mad 205 or AIR 1969 Punj 


and Har 270, which no longer can be re- 
garded as good law. 

15. As a result of the above discus- _ 
sion, the appeal of the appellant is al- 
lowed, the suit filed by Om Kant and 
others is dismissed. There shall be no 
orders as to costs. 


16. Before parting, I must make it 
clear that it shall be open to the legal re- 
presentatives of the deceased, if so ad- 
vised, to bring in fresh proceedings 
against the defendant-appellant for his” 
ejectment on the ground of their per- 
sonal necessity and the dismissal of the 
suit for the aforesaid reasons shall no 
stand in their way. = 

17. After the judgment was an- 
nounced, Mr. Thakur, the learned coun- 
sel for the respondent, has prayed that 
leave be granted to him to file an appeal 
before the Letters Patent Bench under 
S. 12 of the Letters Patent. 

18. The question decided in this ap- 
peal has been concluded by the Supreme’: 
Court in AIR 1976 SC 2358 and I, there- 
fore, do not find any valid ground for 
granting leave. The prayer is rejected. 


Appeal allowed. 
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smt. Sudharshan Kumari and another, 
Appellants v. Chaggar Singh, Respondent. 


Civil Mise. Appeal No. 2 of 1977. D/- 
18-10-1977." 


Jammu & Kashmir Hindu Marriage. - 
Act (8 of 1955), S. 24 — Maintenance 
pendente lite — Ordinarily to be award- 
ed from the date, notice was issued to 
opposite party — But it can be ordered 
to be paid from the date of order 
Amount of monthly maintenance should 
ordinarily be 1/5 of the income of res- 


*(Against order of Dist. J.. Jammu. D/- 
15-2-1977). 


: AV/AV/A28/78/PNK/VBB - 
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pondent — But this rule is also not uni- 
versally. applicable. {Para 4) 


Held, in awarding a maintenance al- 
lowance as Rs, 50/~ per month to be paid 
by the respondent to the petitioner when 
the respondent’s monthly 
Rs. 330/- the trial Judge though depart- 
ed from the commonly accepted rule, it 
could not be said that he did it arbi- 
trarily, particularly when the same was 
done in terms of the compromise agreed 
on by both the parties, (Para 4) 

S. P. Gupta, for Appellants; Seeron 
dent in person. 

JUDGMENT :— This appeal jader Sec- 
tion 28 of the Hindu Marriage Act, is 
directed against the order of the learned 
District Judge, Jammu, dated 15-2-1977, 
passed in an application under S. 24 of 
the J. & K. Hindu Marriage Act (here= 
inafter referred to as ‘the Act’). 


‘2. In proceedings ‘between the par- 


ties initiated by the husband, respondent, 


against his wife, 


ai 


the appellant, herein, 
for divorce under S. 13 of the Act, an 
application under S. 24 of the Act was 
submitted by the appellant for grant of 
a lumpsum of Rs. 1,500/- in her favour 
for meeting the expenses in the main 
proceedings under S. 13 of the Act. By 
another application a request was made 
for the award of Rs. 100/- per month as 
maintenance’ allowance pendente lite. 


Both parties led evidence and examined . 


several witnesses in the trial court. The 
controversy centred round the fact as to 
what was the income of the husband, 
the respondent herein. According to the 
certificate of pay produced by the res- 
pondent, his basic pay appears to. be 
Rs, 215/- per month. His witnesses have 
alleged that he has no agricultural land 
but that his father did own a few guma- 
woes of land. On the other hand an- 
other certificate has ‘been produced by 


the appellant herein which showed that 


the total emoluments vide Army instruc- 
tions derived by the respondent amount- 


ed to Rs. 330/- per month which includ~ 


-during the 


ed Dearnerss allowance as well as Ad- 
ditional dearness allowance and his in- 
crement pay. In addition to this, it was 
certified that the respondent was entitled 
to free rations except when on leave 
or staying with his family and for 
this purpose an amount of Rupees 


3.90 was authorised in his favour 
per day. Besides, witnesses produc- 
ed by the appellant deposed that 


the income of the respondent per month 
was about Rs. 600/-. .It however, appears 
arguments the respondent 
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made an offer to pay Rs. 50/- per month 
as maintenance allowance to the appel- 
lant as well as agreed to pay Rs. 175/-, in 
instalments, as expenses for the proceed- 
ings. instituted by him u/s. 13 of the Act. 
His statement was recorded and the offer 
was put fo the learned counsel for the 
appellant who also agreed to this arrange- 
ment and by virtue of two separate 
statements he exhibited his readiness to 
aecept Rs. 50/- as maintenance allowance 
per month from the date of the order and 
also agreed to accept Rs. 175/- as ex- 
penses for the proceedings. In view of 
this agreement the Iearned District Judge 
passed’ the impugned order in accordance 
with the eompromise arrived at between 
the parties and directed that the respon- 
dent shall pay Rs. 50/- per month as main- 
tenance allowance fo the appellant from 
the date of the order upto the end of the 
proceedings under S. 13 of the Act. He 
further ordered that an amount of 
Rs. 175/- will be paid by the respondent 
in three instalments of Rs. 25/-, Rs. 50/- 
and Rs. 50/- in Feb., March, and April, 
1977 respectively. 

3. The learned counsel for the appel- 
lant has contended that the learned trial 
Judge had no authority to order the pay- 
ment of the maintenance allowance from 
the date of the order. According to 
him in view of the word “proceedings” 
used in’ S. 24 of the Act, the only order 
that could have been passed by the trial 
court in this behalf was that. the main-~ 
tenance allowance be paid from the date 
of the. service of the notice on the appel- 
ant in the proceedings under S. 13 of 
the Act instituted by the respondent. He 
has further contended that the respondent 
was. drawing good salary and had no 
liabilities whatseever and therefore, could 
well afford to pay an amount of Rs. 100/- 
per month as. maintenance allowance to 
the appellant. He has. assailed the order 
of the trial court. on. these two grounds 
only. 

4. I am in agreement with the learn- 
ed counsel for the appellant that in view 
of the word ‘proceedings’ appearing in 
S. 24 of the Act, the date from which 
the maintenance could ordinarily be 
granted should. in this case be the date 
of the service of the notice in proceed- 
ings under S. 13 of the Act. There is a 
catena of judgments of various High 
Courts on this point and in a large 
number of cases, the various High Courts 
have been of the view that the main- 
tenarice ordinarily should be allowed 
from the date the notice of the proceed- 
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ings was served upon the other party. 
While agreeing with this view, I how- 
ever feel that this was not a binding 
rule which had to be followed in all cases 
and under all circumstances as there was 
nothing in the Act which could be said 
to be specifically recommending the grant 
of maintenance from the date -of the 
notice; nor there was any specific pro- 
hibition in the Act for ordering the grant 
of maintenance from the date of the 
order or from any other date. However, 
in the absence of any specific cir- 
cumstances appearing im the case, it 
would be proper and desirable for the 
courts to order the award of maintenance 
allowance from the date of the notice of 
the proceedings instituted under the Act. 
The date for the commencement of the 
-allowance could not be fixed arbitrarily. 
In the instant case however, the order of 
the trial Judge fixing such date was far 
from being arbitrary. He has given 
€ffect to the agreement arrived at ‘bet-. 
‘ween the parties. It was for the appel- 
lant at that time either to aceept or re- 
ject the offer made by the respondent. 
On behalf of the appellant and her father 
the learned counsel accepted and gave 
his consent to the proposal of the cam- 
promise made by the respondent. No 
reason has been shown as to why this 
agreement cannot be given effect to. No 
fraud or undue influence or duress what- 
_ Boever appears to have been exercised at 

the relevant time. Moreover the amount 
of Rs. 50/- as maintenance allowance per 


month would not appear to. be inade- — 


quate keeping in view the small pay 
‘which the respondent was drawing and 
also in view of the fact that besides him- 
Self he had to maintain his old parents, 
also. In a number of judgments High 
Courts have held that in the absence of 
any specific provision in this regard in 
the Act or the Rules framed thereunder, 
ordinarily one-fifth of the net Income of 
the respondent should be allowed as 
maintenance in favour of:a party under 
5. 24 of the Act. This view is based on 
a provision of law laid down in the 
Indian Divorce Act. But there being no 
such provision in the Act, this rule may 
not be held to be universally applicable - 
in all cases, and no violation of such a 
rule can be termed as arbitrary, if on 
the facts of a particular case it appears 
that to follow the rule strictly would not 
be in accordance with justice, equity and 
good conscience. Even if it be conceded 
that the amount of maintenance should 


not have been less than one-fifth ef the 
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net income of the respondent, it cannot 
be said that in the instant case the award 
of Rs. 50/- per month as such main- 
tenance was inadequate or was violative 
of the rule of natural justice or was 
against propriety. In view of the fact 
that the net income of ‘the respondent) 
was about Rs. 330/- a month the one 
fifth of this amount would not exceed 
Rs. 60/- or so per month. If the learned 
trial Judge has departed from this com- 
monly accepted rule, it was not that he 
had no reasons for making such de- 
parture. The parties, especially the. ap- 
pellant had agreed before him to this 
arrangement and she now has no justi- 
fication in challenging the order of the 
District Judge as being arbitrary. She has 
failed to show the existence of any special 
circumstance for her to go back on the 
arrangement agreed to by her in the 
trial court. : 


5. The respondent had to pay to the 
appellant or deposit in her name in the 
court an amount of Rs. 175/- in instal- 
ments as expenses for the proceedings 
which according to him he has done and 
if there was any amount yet to be paid, 
he was ready to deposit that sum also in 
the court below. It appears that instead 
of directing the first instalment to be of 
Rs. 75/-, the trial court by a mistake 
has shown it as Rs. 25/- only. This is 
an error and as it has been agreed that 
the amount of Rs. 175/- was to be paid 
in instalments by the respondent, the . 
said amount must be paid. 

6. In view of the above, I find no 
force in this appeal and the same is dis- 
missed. I make no order as to costs. 


Appeal dismissed, 
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Moh'd Ramzan Wagey and another, 
Appellants v. Moh’d Baba and others, 
Respondents. . l 


Letters Patent 
D/- 15-9-1977. 


(A) Arbitration Act (10 of 1940), Sec- 
tion 39 — Civil P. C. (1908), O. 20 R. 11 
— Bar of Appeal under S. 39 — Decree 
passed under S. 17, Arbitration Act — 
Subsequent order under O. 20 R. 11 re- 
fusing instalments — S.-39 does not bar 
appeal from the order. 


LU/AV/E481/77/AYP/WNG 


Appeal No, 3 of 1974, 
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The words “orders passed under this 
Act” in Section 39 clearly signify 
that before the restriction laid down 
in Section 39 may be attracted to 
an order, the order must be one which 
has been passed under the Arbitration 
Act. The words, “and from no others” 
are incapable of taking into their sweep 
an order passed either under the Civil 
P. C. or under any other law. The im- 
pugned order was passed under O. 20, 
R. 11 (2) of the Civil P. C. and not under 
the Arbitration Act. The restriction laid 
‘down in S. 39 would therefore be wholly 
inapplicable to the impugned order. 
After the award made by the arbitrator 
was made a rule of the court there were 
no proceedings left under which the 
court could have passed an order under 
the Arbitration Act. An order under 
0.20 R. 11 (2) C. P. C. being appealable 
under O. 43 R. 1 (ii), an appeal there- 
from is clearly maintainable. AIR 1952 
All. 652 Rel. on. (Para 5) 


Anno: AIR Manual (8rd Edn.) Arbitra- 
tion Act, S. 39 N. 1 and AIR Comm. 
C. P. C. (8th Edn.) O. 20, R. 11 N. 14. 

(B) Arbitration Act (10 of 1940), S. 17 
— Powers of Court — Court making 
award a rule of Court — Subsequent ap- 
plication to fix instalments for payment 
of the amount awarded. — Held not 
maintainable. AIR 1957 Cal 21 Dissented. 


If an award says that A shall be entitl- 
ed to get certain amount from B, the 
only inference would be that B would be 
liable to pay that amount in lump. A 
court which is called upon to make such 
an award a rule of the court cannot de- 
termine the mode of payment by fixing 
instalments except by doing violence to 
the language of the S. 17. Obviously, 
therefore if a court is debarred from 
fixing instalments at the time of making 
award the rule of the court, the same 
court cannot at a later -stage exercise 
the same powers and modify the decree 
of the court by fixing instalments. AIR 
1957 Cal 21 Dissented. AIR 1962 Bom 
40, Rel. on. AIR 1968 SC 1087, Distinguish- 
ed, (Para 7) 


Anno: 3 A. M. Arbitration Act S. 17 
No. 7. 


Cases Referred: Chronological Paras 
AIR 1968 SC 1087 8 
ATR 1962 Bom 40 7 
AIR 1957 Cal 21 7 

_ AIR 1952 All 652 5 
P. L. Handoo, for Appellants; A, K, 


Malik, for Respondents. 
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A. I. R. 


KOTWAL, J:— This Letters Patent Ap- 
peal is directed against the judgment of 
a learned Single Judge of this court, 
Mian Jalal-ud-Din J. who has thereby 
dismissed the appellants’ epplication for 
fixation of instalments under O. 20 
R. 11 (2), C. P. C. 

2 One Ghulam Mohi-ud-Din who had 
business dealings with the present ap- 
pellants and their father Ramzan Magrey 
filed an application under Ss. 8 and 20 of 
the Arbitration Act to refer certain dis- 
putes to an arbitrator in terms of Cl. 8 
of the partnership agreement between 
the parties. The learned Single Judge 
vide his order dated June 16, 1969 referr- 
ed the disputes to one Ghulam Hassan 
Hafiz of Anantnag who was an agreed 
arbitrator of the parties. The arbitrator 
after having entered upon the reference 
made his award on March 28, 1971 and 
filed it in the Court while the main ap- 
plication under Ss. 8 and 20 of the Arbi- 


tration Act was still pending before the 


learned Single Judge. The learned Single 
Judge gave notice of the filing of the 
award to the parties- and invited their 
objections to the award. Several objec- 
tions were raised by the appellants to 
the award, but none of them having 
prevailed, the award was made a rule of’ 
the Court by the learned Single Judge 
vide his judgment dated Nov. 26, 1971 as 
a consequence whereof a decree in the 
amount of Rs. 31,200.75 came to be pass- 
ed against the appellants and in favour of 
the respondents the heirs and legal re- 
presentatives of the original petitioner 
Ghulam Mohi-ud-Din who died during 
the pendency of the proceedings. Against 
the aforesaid judgment of the learn- 
ed Single Judge the appellants went in 
appeal to a Division Bench of this Court 
but the Division Bench also vide its judg- — 
ment dated Aug. 13, 1973 upheld the 

order of the learned Single Judge and 
dismissed the appellants’ appeal. 


3. After having lost their battle all 
along the line, the appellants ultimately 
filed an application under O. 20 R. 11 (2) 
of the Code of Civil Procedure on Feb. 
26, 1974 for fixation of instalments qua 
the decretal amount of Rs. 31,200.75 while 
the proceedings in execution of the said- 
decree were going on. The application 
was based on two grounds; i.e, that the 
appellants were agriculturists and that 
they did not have any capacity to pay 
the entire decretal amount in lump. The 
learned Single Judge invited objections 
from the respondents in regard to the 
aforesaid application for fixation. of in- 
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stalments. The respondents objected to 
the maintainability of this application on 
the grounds, that the application was 
time barred, that the application ought 


to have been made to the Division Bench: 


itself and that the decree having. been 
passed on the basis of an award ‘no 
instalments could be fixed in respect of 
such a decree, 


4. The learned Single Judge overrul- 
ed the first two objections taken by the 
respondents, but dismissed the appel- 
lants’ .application by accepting the third 
ground and held that the had no power 
to alter or modify the decree in such a 
manner that it went against the terms of 
the award. The present appeal is direct- 
ed against the aforesaid judgment of the 
learned Single Judge which has been 
passed on July 17, 1974. 


4-A. We have heard learned counsel 
for the- parties and have also gone through 
the record of the case. 


5. Before going into the merits of the 
appeal we shall dispose of the prelimi- 


nary objection raised by Mr. A. Karim . 


the learned counsel for the respondents. 
Mr. A. Karim has contended that the 
present appeal is not maintainable as it 
does not fall under any one of the 
categories of Orders laid down in S. 39 
of the Arbitration Act. Shorn of un- 
essentials S. 39 of the Arbitration Act 
reads thus :— 


"39, Appealable orders.— (1) An appeal 
shall lie from the following orders pass- 
ed under this Act (ahd from no others) 
to the Court authorised by law to hear 
appeals from original decrees of the 
Court passing the order :— 

An order-— ' 


(i) superseding an arbitration: 

(ii) on an award stated in the form of 
a special case; 

(iii) modifying or correcting an award; 

(v) filing or refusing’ to file an arbi- 
tration agreement; 

(v) staying or refusing to stay legal 
proceedings when there is an arbitration 
agreement; l 

(vi) setting aside or refusing to set 
aside an award:” 


Mr. Malik’s main emphasis is on the 
opening words of the section that, “an 
appeal shall lie from the following orders 
passed under this Act (and from no 
others)... ... ...”. According to the learn- 
ed counsel as the order impugned in this 
appeal is not covered by any one of these 
orders mentioned in the section, the pre- 
sent appeal is incompetent. We are not 
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impressed with this argument of the 
learned counsel. While making his sub- 
mission Mr. Karim has clearly overlook- 
ed the qualifying words in the section, 
“orders passed under this Act”. Thes 
words clearly signify that before the re- 
striction laid down in S. 39 may be at- 
tracted to an order, the order must pe 
one which has been passed under the 
Arbitration Act. The words, “and from 
no others” are incapable of taking into 
their sweep an order passed either under 
the Civil P. C. or under any other law 
for the time being in force. The im- 
pugned order has been passed by the 
learned single Judge under O. 20, R. 11 (2) 
of the Civil P. C. and not under the pro- 
visions of the Arbitration Act. The re- 
striction laid down in S. 39 will there- 
fore be wholly inapplicable to the im- 
pugned order. After the award made by 
the arbitrator was made a rule of the 
court there were no proceedings left 
under which the court could have passed 
an order under the Arbitration Act. In 
taking this view we are fortified by a 
judgment of the Allahabad High Court 
in Sri Krishen v. Radha Kishen, AIR 
1952 All 652 wherein Agarwala J. speak- 
ing for the court observed as under (at 
p. 653) :— 

“In our opinion the phrase “and .from 
no others” refers to orders passed under 
the Act, ie, .under the express provi- 
sions of the Act. It has no reference to 
appeals which the Civil P. C. provides 
from orders passed under the provisions 
of that Act. In one sense, no doubt, 
when the provisions of the Civil P. C. 








are made applicable to proceedings under 


the Arbitration Act it may be said that 
these provisions are incorporated in the 
Arbitration Act itself and as such any 
order passed under the provisions of the 
Civil P. C. is an order passed under the 
Act.. But this is not the sense in which , 
the words “under the Act” are*used in 
S. 39. “Under the Act” refers to the ex- 
press provisions of the Act and not to 
the provisions contained in the Civil 
P. C.” 

6. The authorities relied upon by Mr. 
Karim in support of his aforesaid argu- 
ment are clearly distinguishable on the 
ground that in all those cases arbitra- 
tion proceedings were stil pending in 
the court in which the orders impugned 
were passed. An order under QO. 20, 
R. 11 (2), C. P. C. being appealable under 
O. 43, R. 1 (ii), the present appeal is 
clearly maintainable. The preliminary 
objection raised by Mr. Karim is there- 
fore overruled. 
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7. Coming now to the merits of the 
appeal, the controversy therein lies in e 
very narrow compass. Mr. Handoo the 
learned counsel for the ‘appellants has 
argued before us that O. 20, R. 1r (2) 
confers plenary powers on the court 
passing a decree in terms of the award 
to fix instalments in the case. According 
to the learned counsel fixation of instal- 
ments will not tantamount to an altera- 
tion or modification of the decree so as 
to attract the mischief of S. 17 of the 
Arbitration Act. Section 17 of the Arbi- 
tration Act reads as thus: 

“Judgment in terms of award: Where 
the Court sees no cause to remit the 
award or any of the matters referred to 
arbitration for reconsideration or to 
set aside the award, the Court shall, 
after the time for making an ap- 
plication to set aside award has ex- 
pired, or such application having been 
made, after refusing it, proceed to pro- 
nounce -judgment according to the award, 
and upon the judgment: so pronounced a 
decree shall follow, and no appeal shall 
lie from such decree except on the ground 
that it is in excess of, or not otherwise 
in accordance with, the award.” 


The scheme of the Arbitration Act shows 
that. the moment an award is filed in 
the court, the court shall pive notice of 
it to the parties to the reference calling 
‘upon them toe chdllenge the validity of 
the award on the grounds envisaged by 
various sections of the Arbitration Act. 
After consideration of the objections 
filed by a party to the award, the court 
may either set aside the award as a whole 
or modify the same. The Court may also 
remit the award to the arbitrator if ecer- 
tain conditions laid down in S. 16 of the 
Arbitration Act are satisfied. In case the 
court does not find any reason to either 
set aside the award or to modify it or to 
remit it for reconsideration by the arbi- 
trator, it shall make the award a rule of 
the court and pass e decree in terms of 
the award as provided under S. 17 of 
the Arbitration Act. While making an 
award a rule of the court and passing a 
decree in terms of the award the Court 
has to bear in mind that it cannot but 
pass a decree which is in conformity with 
the award. The words employed in Sec- 
tion 17 of the Arbitration Act, “proceed 
to pronounce judgment according to the 
award”, are too distinct to be capable of 
any liberal interpretation. In a case 
where the only prayer is to fix instal- 
ments, the provisions of Section 15 of the 
Arbitration Act are not attracted es such 
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a case does not fall under any one of. the 
three categories laid down in the said 
section. The mode of payment of de- 
cretal amount being one of the essential 
terms of the decree itself, a court which 
determines a mode of payment which is 
different from one provided in the de« 
cree shall, by doing so, be modifying or 
altering the decree as it originally stood. 
Where the decree says that a certain 
amount shall be payable by the judg- 
ment-debtors to the decree-holder with- 
out saying anything further, it would 
tantamount to saying, that the decretal 
amount shall be paid-in lump. It is not 
necessary for the court to say that the 
decretal amount shall be paid in lump. 
This conclusion, would be, inevitable 
Where the decree says that certain 
amount would be payable by the judg- 
ment-debtor to the decree-holder.. The 
Same principle shall apply mutatis 
mutandis to an award made by an arbi-~ 
trator. If therefore an award says that 
A shall be entitled to get such and such 
amount from B, the only inference would 
be that B would be liable to pay that 
amount in lump. A court which is- call- 
ed upon to make such an award a rule of 
the court cannot determine the mode of 
payment by fixing instalments except by 
doing violence to the language of the 
S. 17 of the Arbitration Act. This may 
not be so where a decree is not based on 
award and in that case the provisions of 


‘O. 20, R. 11 (2), C. P. C. may have full 


play. Obviously, therefore if a court is 
debarred from fixing instalments at the 
time of making an award the rule of the 
court, the same court cannot at a later 
Btage exercise the same powers and 
modify the decree of. the court by fixing 
instalments. By enacting S. 17 of the 
Arbitration Act the Legislature has 
clearly intended that: a decree passed. on 
the basis of an award would be kept in- 
tact throughout. The provisions of the 
Civil P. C. apply to the proceedings 
under the Arbitration Act only to the 
extent that they are not inconsistent. 
with the provisions of the Arbitration 
Act. With all respects to the learned 
Judges who constituted the Division 
Bench in a Calcutta case Bishwanath 
Ghose v. Sudhir Kumar De, AIR 195? 
Cal 21 we find ourselves unable to agree 
with the view taken by the learned 
Judges. In the sald case the learned 
Judges in our opinion overlooked the 
mandatory . provisions of 8. 17 of the 
Arbitration Act which enjoined upon the 
court to pass a decree strictly in accord- 
ance with the award. On the other hand 
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we prefer the view taken by the learned 
Single Judge of the Bombay High Court 
in Nyalchand Gulabchand Weaving Fac- 
tory v. Himatlal Rameshchandra, AIR 
1962 Bom 40 which supports the view we 
have presently taken herein. 


8. Mr. Handoo also referred to a 
judgment of the Supreme Court in Moti 
Lal v. Mahmood Hassan Khan, AIR 1968 
SC 1087 to support his contention that 
postponement of the payment of decretal 
amount on account of certain agreement 
between the parties did not ipso facto 
tantamount to an alteration or modifica- 
tion of a decree sought to be executed. 
We have gone through this authority and 
we are of the opinion that this authority 
does not lay down any such principle. 
In the case before the Supreme Court a 
decree for payment of money had been 
passed against the respondents in favour. 
of the appellant. When the appellant- 
decree-holder took out execution of the 
decree and attached the house of the 
judgment-debtor the parties entered into 
a compromise whereby the realisation of 
the decretal amount was deferred on 
payment of enhanced rate of interest by 
the respondent judgment-debtor. When 
the appellant took out execution second 
time, an objection was raised by the res- 
pondent that since the agreement be- 
tween the parties had the effect of 
enhancement of liability of the judgment- 
debtor it was neither an adjustment of 
the decree within the meaning of O. 21, 
R. 2, C. P. C. nor tantamounted to a dis- 
charge or satisfaction of the decree with- 
in the meaning of S. 47 of the Civil P. C. 
This objection having prevailed with the 
High Court an appeal was taken to the 
Supreme Court wherein the Supreme 
Court held that such an adjustment fell 
within the scope of O. 21, R. 2, C. P.C. 
as well as S. 47 of the same Code. It 
was on these facts that the Supreme 
Court observed as under (at p. 1089 of 
AIR SC) :— 


“O. 20, R. 3. should be read with O. 20, 
R. 11 which shows that after the passing 


of the decree the Court may order that ' 


payment of the amount decreed shall be 
postponed or shall be made by instal- 
ments on such terms as to payment of 
interest as it thinks fit. The two provi- 
sions read together show that a direc- 
tion for postponement of payment of the 
decretal amount upon the term that the 
judgment-debtor should pay a reason- 


able rate of interest is not an alteration ~ 


of or addition to the decree. We are of 
the opinion that the compromise of May 
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29, 1954 as to payment of interest can be — 
enforced in execution proceedings.” 


9. The case before the Supreme Court 
is clearly distinguishable from the in- 
stant case. To begin with the decree 
sought to be executed in the case before 
the Supreme Court was not the one based 
on an award. Secondly the provisions 
of O. 20, R. 11 (2) of the Central Act are 
different from the provisions in ©. 20, 
R. 11 (2) of the State Act. Whereas 
under the State Act the power of fixing 
instalments after the decree igs passed 
can be exercised by the court even when 
the decree-holder is not a consenting 
party, these powers can be exercised by 
the court under the previsions of the 
Central Act only when the decree-holder 
is a consenting party. Under such cir- 
cumstances the rights of the parties to 
enter into compromise even against cer- 
tain statutory provisions. cannot be dis- 
puted on the principle of conventio. vincit. 
legem provided the agreement. is not such 
as is immoral or opposed to public policy. 
Every litigant has a right. te waive the 


benefit granted to him under statute ` 


provided the statute is not such which 
is based upon public policy. 

10. In the present. case the applica- 
tion for fixation of instalments having 
been opposed by -the respondent-decree 
holder, the court had no power to fix in- 
stalments modifying the terms of the de- 
cree based upon an award. We do not 
find anything wrong with the view taken 
by the learned single Judge. 

11. In the result the appeal is dismis- 


sed with costs. 
Appeal dismissed, 
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Munshi Ram and another, Petitioners 
v. Shakuntala Devi, Respondent. 

Civil Revns. Nos. 106 and 105 of 1974, 
D/- 7-12-1977.* 

(A) Evidence Act (1 of 1872), S.-114 — 
General Clauses Act (1897), S. 27 — 
Notice by post — Presumption as to ser- 
vice — When available. AIR 1971 J&K 
20, Diss. from. 

Presumption under S. 114 of the Evi- 
dence Act and S. 27 of General Clauses. 


*(Against order of Sub. J. (ŒC. J. M) 
Jammu, D/- 26-10-1974). 
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Act, can be raised only if it was shown 
that the notice gave correct particulars 
of the addressee on the notices and on 
the forms of acknowledgement. Where 
the defendant had categorically denied 
the receipt of any notice and also to have 
signed the acknowledgments, the onus 
to prove service of notice would be on 
the sender. The presumption that could 
be drawn was rebuttable, (Para 5) 


The view that even in cases in which 
notice is sent in due course of postal 
notice ón the correct address of the ad- 
dressee the fact of despatch of notice must 
be proved, requires reconsideration, AIR 
1971 J & K 20, Diss. from. (Para 6) 

Anno: 3 A. M. Evidence Act, Ss. 114, 
N. 43; 3 A. M. General Clauses Act, S. 27, 
N. 1. 


(B) Civil P. C. (5 of 1908), O. 41, R. 27 
—- Admission of additional evidence — 
Plaintiff wrongly relying on presumption 
as to service of notice by post — No 
other evidence adduced — Suit dismis- 
sed for want of valid notice — Order of 
appellate Court directing trial Court to 
take additional evidence held valid. 


As in the case before the appellate 
Court, there was no evidence on record 
on the issue of notice, if felt that in 
order. to clear the obscure position and 
also to do complete justice in the case, 
it was necessary to allow the reception 
of additional evidence. In that view of 
the matter, the only course open to it 
was to remit the issue to the trial court 
and allow the plaintiff to produce on this 
issue. In doing so, the appellate Court 
cannot be said to have passed an illegal 


order in the case. (Para 5) 
Anno: AIR Comm., Civil P. C. (8th 
Edn), ©. 41, R. 27, N. 8. 
Cases Referred: Chronological Paras 
AIR 1977 NOC 335 (J & K) 4 
AIR 1971 J & K 20: 1970 Ren CJ 940 6 
AIR 1970 All 446 (FB) 4 
AIR 1968 SC 1526 , 5 
AIR 1951 SC 1 . 5 


J. P. Singh, for Petitioner: T. C. Kot- 
wal, for Respondent. 

ORDER :— These two revisions are 
directed against an order of remand in 
suits for ejectment passed by the Sub 
Judge (CJM) Jammu on 26-10-1974. As 
a common question of fact and law has 
been raised in both the revisions, so this 
judgment will dispose of both of them. 


2. Briefly speaking the plaintiff 
brought two suits for ejectment against 
Munshi Ram and Mulk Raj in respect of 
shops situate at Mohalla Ustad. She 


Munshi Ram v. Shankuntala Devi 


A.L R. 


averred that she had purchased four shops 
by virtue of a registered sale deed. Out 
of these four shops two were leased out 
to the defendants. The plaintiff claimed 
that she required the shops for purposes 
of rebuilding as the shops were old and 
in a dilapidated condition. She further 
stated that after rebuilding she wanted 
the shops for her personal use as one of 
her sons had to start his own business 
in the shop who was without any work 
and was dependent upon her for his 
livelihood. Her further case was that 
she served notices of ejectment .on the 
defendants through registered post as 
was apparent from the acknowledgments 
duly signed by the defendants. The suits 
were resisted on various grounds. The 
trial court raised a number of issues and 
decided all the issues: excepting Issue of 
notice in favour of the plaintiff, The 
trial court held that the plaintiff had 
failed to prove that notices had been 
issued to the defendants requiring them 
to surrender possession of the shops. 
The suits of the plaintiffs were conse- 
quently dismissed on this ground. Ag- 
grieved by the judgments and decress of 
trial court, the plaintiff went up in sepa- 
Tate appeals before the learned Sub 
Judge, (CJM) Jammu. Before the lower 
appellate court, applications under O. 41, 
R. 27, C. P. C. were moved by the plain- 
tiff for leave to produce evidence to 
prove the stibject-matter of issue of 
notices. She submitted that notices for 
ejectment were posted by mail. These 
notices were received by defendants-res- 
pondents and acknowledgments were 
duly signed by them. It was expected 
that the trial court would draw a pre- 
sumption from the proved facts that the 
notices were delivered in the due course 
of postal service. In that view of the 
matter, the plaintiff was not required to 
produce any evidence to substantiate 
this fact; but because of an authority of 
Justice Anant Singh, an ad hoc Judge of 
this court, which held that service of 
notice must be proved ‘by producing evi- _ 
dence and no presumption can be drawn 
under law, the trial Judge decided issues 
of notice against her. According to the 
plaintiff, it was not possible for the ap- 
pellate court to reach at a correct con~ 
clusion as to the service -of notice, as no 
presumption could be drawn according 
to the aforesaid authority. Therefore, 
she prayed that she be allowed to pro- 
duce witnesses to prove service of notice, 
This application was resisted by the res- 
pondent on the ground that the plaintiff 
had sufficient time to lead evidence to 
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prove issue of notice, the onus of which 
was upon her. The application was in- 
tended to fill up the lacuna which could 
not be allowed. The learned appellate 
court, however, agreed with the plain- 
tiff that it was a fit case where the court 
should exercise its power in favour of 
allowing the plaintiff to produce evidence 
in order to substantiate this issue. The 
learned court accordingly allowed the 
application and permitted the plaintiff to 
adduce additional evidence in order to 
prove service of notice on the defendants 
subject to payment of costs. The learn- 
ed Judge set aside the finding on the 
issues relating to notices and directed the 
trial court to give fresh finding thereon 
after recording additional evidence led 
by the parties. Aggrieved by this order 
of the remand, the defendants have come 
up in revision before this court. 


3. Learned counsel appearing for the 
petitioners has argued that the lower ap- 
~ pellate court had illegally exercised its 
jurisdiction in the matter of allowing the 
plaintiff to produce additional evidence 
in terms of O. 41, R. 27, C. P. C. Learn- 
ed counsel submitted that the onus of 
these issues was on the plaintiff and, 
therefore, it was her duty to produce 
evidence thereon. But as she failed to 
produce evidence, the only course left 
open to the trial Court was to record 
finding on these issues against the plain- 
tif. The lower appellate court could not 
fill up the lacuna in the case by allow- 


ing the plaintiff to produce additional 


evidence. According to the learned coun- 
sel the presumption to be drawn under 
S. 114 of the Evidence Act was rebut- 
table. As the defendants had denied the 
receipt of notices, therefore, there was 
no question of drawing any presumption 
in the case and it, therefore, lay 
heavily on the plaintiff to discharge the 
onus which she indeed had failed to dis- 
charge. 


4. Shri T. €C. Kotwal appearing for 
the plaintiff respondent has, on the other 
hand, submitted that the view taken by 
Anant Singh J. needs to be reconsidered. 
He has submitted that under 5. 114 of 
the Evidence Act read with S. 27 of the 
General Clauses Act a presumption arises 
with regard to the notice sent by mail 
The sending of notice by mail and the en- 
dorsement on the acknowledgement con- 
stitute official acts and these shall have 
to be presumed to have been.done in the 
ordinary course of business. In support 
of his argument he has relied on the ob- 
servations made by this court: in Harjeet 

1978 J. & K./3 V G—~22 


Munshi Ram v. .Shakuntala - 
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Singh v. Parshotam Dass,. reported in 
AIR 1977 NOC 335 Point (E) (J &K) and 
also AIR 1970 All 446 (FB). Learned 
counsel has submitted that because of 
the legal presumption to ‘be drawn no 
obligation was cast on the plaintiff te 
have produced any evidence in the trial 
court on this issue. However, for doing 
justice in the case, it, was within the 
power of the lower appellate court -to 
allow the appellant to produce evidence 
on this issue and the power of the lower 
appellate court was not fettered in any 
way in arriving at a just decision. 

5. To me it appears that during the 
course of the trial of the case, the plain- 
tiff has felt somewhat confused as re- 
gards her legal obligation to prove the 
fact of service of the notice on the de- 
fendants. In my opinion, presumption 
under S. 114 of the Evidence Act and 
5. 27 of the General Clauses Act, can be 
raised only if it was shown that the 
notice gave correct particulars of the ad- 


Devi 


_dressee on the notices and on the forms 


of acknowledgment. Here the defendant 
had categorically denied the receipt of 
any notice and had denied to have signed 
the acknowledgement. It was, therefore, 
that the trial court placed the onus of 
the issue on the plaintiff. The presump- 
tion that can be drawn under S. 114 of 
the Evidence Act and S. 27 of the Gene- 
ral Clauses Act is, indeed, rebuttable. 
The lower appellate court however, felt 
that the ruling of Anant Singh J. had 


created difficulty in the way of the plain- 


tif. When all the material issues were 
decided-in favour of the plaintiff and the 
suit was thrown out only on the techni- 
cal issue of notice, it was, therefore, a 
fit case where it should exercise its 
power under R. 27. Now under R. 27 the 
appellate court has got power to allow 
additional evidence not only if it requires} - 
such evidence to enable it to pronounce 
the judgment but also for any other 
sufficient cause. According to the obser- 
vations of their Lordships of the Supreme 
Court, in AIR 1963. SC 1526, there may 
well be cases where even though the 
court finds that it is able to pronounce 
judgment on the state of record, yet if 
it is of the view that it still considers 
that in the interest of justice, something 
that had remained obscure should be 
filled up so that it can pronounce judg- 
ment in a more satisfactory manner, 
then in that case, the appellate court can 
ask for additional evidence. Another ob- 
servation made-in. AIR 1951 SC T is to 
the effect that: where the first appellate 
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court allows the appellant to produce 
additional evidence to clear up certain 
matter for the purpose of enabling it to 
come to a proper decision, the appellate 
court in second appeal will not interfere 
in the exercise of that discretion. On 
this touchstone of reasoning, it is clear 
that the present cases are ones in which 
the lower appellate court has properly 
exercised its discretion and power in al- 
lowing the plaintiff to produce additional 
evidence. As in the case before it, there 
was no evidence on record on the issue 
of notice, the appellate court felt that 
in order to clear the obscure position and 
also to do complete justice in the case, 
it was necessary to allow the reception 
of additional evidence. In that view of 
the matter, the only course open to the 
learned Sub Judge (CJM) was to remit 
the issue to the trial court and allow the 
plaintiff to produce evidence on this 
issue. I, therefore, do not find that the 
lower appellate court has passed an il- 


legal order in the case. The contention. 


of the petitioner is, therefore, overruled. 


6. There is yet another aspect of the 
matter. The view expressed in 1970 Ren 
CJ 940 : (AIR 1971 J & K 20) by Anant 
Singh J. and acted upon ‘by the trial 
court lays down a broad proposition of 
law. The decision rendered in that case 
altogether ingores the effect of S, 114 (c) 
and S. 27 of the General Clauses Act. In 
that view of the matter, it is observed 
that the view laid down that even in 
cases in which notice is sent in due course 
of postal notice on the correct address 
of the addressee the fact of despatch of 
notice must be proved, requires recon- 
sideration, I respectfully do not, there- 
fore, agree with this view of the learned 
Judge. Of course, the presumption to be 
drawn is rebuttable and can be rebutted 
by producing evidence. 

7. Apain in AIR 1970 Pat 266,. the 
view has been laid down by a Division 
Bench of the Patna High Court, that the 
High Court will refuse to interfere in 
exercise of its power under S. 115 even 
where lower appellate court has commit- 
ted a legal error in ordering additional 
evidence. 

The result is that there is no force in 
these revision petitions which are here- 
by dismissed. The parties will appear 
before the trial court on December 30, 


1977, 
l Petition dismissed. 
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G. M. MIR J. 

Aisha and others, Appellants v, State of 
Jammu and Kashmir, Respondent. 

Second Appeal No. 72 of 1975, D/- 12-8- 
1977°. 

(A) Civil P. C (1908), O. 6, R. 17 — 
Amendment of plaint introducing new cause 
of action — Suit for rendition of accounts 
by contractor against State — Suit dismissed 
as not maintainable — Application for amend- 
ment in second appeal seeking decree for 
specific amount — Amendmem would change 
cause of action and cannot be allowed. 


The suit was for rendition of accounts and 
the refusal to render accounts was the cause 
of action but by the amendment, if allowed, 
the cause of action would stand changed to 
non-payment of a specific amount. Obviously 
the amendment if allowed would result 
in altering the relief prayed for from rendi- 
tion of accounts and a decree for the amount 
found due on such rendition of accounts into 
a new relief for a decree for a specific 
amount claimed to be due, This change 
would amount to a fundamental change m 
the character of the suit and in the circum- 
stances of the case the plaintiff could not 
be permitted to make such an amendment. 
AIR 1959 All 546, Rel. on. (Para 5) 

Anno: AIR Comm. Civil P. C. (8th Edn.), 
O, 8, R. 17 Notes 3 and 12. 

(B} Civil P. C. (5 of 1908), O. 6, R- 17 — 
Mala fide application — Delay —— Effect of. 

Facts of the case manifestly revealed that 
the plaintiff had been responsible for deli- 
berately causing much delay in applying for 
an amendment of the plaint. The lack of 
bona fides on the part of the appellant was 
quite apparent. Amendment of the plaint was 
not allowed at the appellate stage. ATR 1956 
All 489, Ref. (Para 7) 

Anno: AIR Comm, Civil P. C. (8th Edn.), 
O. 6, R. 17 Note 7. 


(C) Civil P. © (1908), O. 6, R 17 — 
Amendment taking away right accrued to a 
party by lapse of time — Suit for rendition 
of accounts by contractor against State — 
Amendment seeking claim for specific amount 
when suit for specific amount is barred by 
limitation — Camot be allowed. 

A valuable right had accrued to the defen- 
dant inasmuch as a suit for the recovery ofa 


*(Against judgment and decree of Dist J» 
Srinagar, D/- 912-1974.) 


LU/LU/E484/77/AYP/WNG 
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specific amount of money against it had be- 
come barred by limitation. The defendant 
cannot justifiably be deprived of the right 
that had vested in it, No circumstances had 
been shown to exist to deprive the defendant 
of this valuable right. The amendment if 
allowed would cause an injury to the defen- 
dant for which it cannot be compensated by 
costs er otherwise. Hence the amendment 
cannot be allowed. (Paras 8, 9) 

Anno; AIR Comm. Civil P. C. O. 6, R, 17; 


N. 5. 

Cases Referred: Chronological Paras 
AIR 1971 J & K 71 7, 11 
AIR 1959 All 546 5 
AIR 1957 SC 595 4 
AIR 1956 All 439 8 


J. L. Choudhary, for Appellants; 
Nehvi, for the State. 

JUDGMENT:— On 6-12-1966 a suit for 
rendition of accounts was instituted by the 


M.A. 


plaintiff-appellant in the court of C. J. M. 


(Sub Judge) Srinagar against the State of 
Jammu and Kashmir stating that the plain- 
iff-appellant in response to a Govt, Notifica- 
tion inviting tenders from contractors for the 
construction of a timber bridge at mile 9 
Sopore-Chowkibal road offered his tender 
which was accepted by the Govt. and the 
work in question was allotted to the plain- 
tiff-appellant after the execution of the agree- 
ment, Jt was further averred in the plaint that 
the plaintiff-appellant commenced the con; 
struction work immediately thereafter, but in 
view of the provisions in the allotment order 
that the work undertaken by the plaintiff ap- 
pellant was to be executed to the extent of 
funds available during that financial year the 
plaintiff-appellant had to. stop the work on 
account of non-availability of funds as well 
as departmental materials in, time. It was fur- 
ther alleged that the department without 
notice to the plaintiffs-appellants got some 
portions of the work executed by some other 
contractor and when in spite of repeated de- 
mands for accounts the. department failed to 
make the final payment to the plaintiff-ap- 
pellant, the necessity for filing the suit arose. 
-{n the trial court the State, inter alia, raised 
in the’ written statement an objection with 
regard to the maintainability of the suit, for 
accounts against the..State. Many other ob- 
fections also were raised by. the State. anda 
number of issues were,.framed.by the trial 
court, The first issue was as to whether the 
suit of the plaintiff against the State. for ren- 
dition of accounts was or was not maintain- 
able. By its order dated: 28-7-1979 the trial 
court decided this issue in favour of the plain- 
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tiffs and on the findings returned with re- 
gard to this issue and other issues it pro 
ceeded to pass a preliminary decree directing 


‘that the accounts be taken between the par- 


ties and also appointed a Commissioner for 
this purpose. Aggrieved by this order of the 
trial Court, the State took an appeal to the 
District Judge, Srinagar. 

9, The main contention of the defendant 
respondent in the first appellate court was 
that the suit for rendition of accounts was 
not maintainable as the  plaintiff-appellant 
was in possession of accounts himself and all 
accounts being within his knowledge the suit 
for accounts was not maintainable. It was con- 
tended that if at all, the suit should have 
been for the recovery of a specific amount. 
The learned District Fudge upheld the con- 
tention of the State and vide its order dated 
8-12-1974 set aside the judgment and decree 
of the trial court and ordered that the suit 
was not maintainable and therefore dismissed 
the same. It was against this order that this 
second appeal has been filed by the plain- 
tiff-appellant. 

_ 3.. The main ground urged in this appeal 
was that the reliance placed on a judgment 
of this court by the District fudge, Srinagar, 
in disposing of the first appeal was not in 
accordance with law and that the facts of the 
case relied upon by the first appellate court 
were entirely different from the facts appear- 
ing in the instant case. It. was submitted 
that in view of the terms of the agreement 
between the parties an agency has been 
created and on the facts of the present case 
the agent was legally entitled to ask his prin- 
cipal for accounts. The appeal was institut- 
ed in this court on 27-2-1975. During the 
pendency of the appeal it appears an appli- 
cation was submitted by the learned counsel 
for the appellant on 26-8-1976 with the sub- 
mission that the matter under consideration 
in appeal was of far-reaching importance in- 
asmuch as important questions of law were 
involved and the decision of the Full Bench 
of this court relied upon by the District 
Judge requires further consideration as the 
same appeared to be contrary to the judg- 
ment given. by the Supreme Court in a case 
involving similar questions of law ,and facts. 
It was prayed that the matter be referred to 
a’ larger bench so that the matter is. finally 
concluded. It appears thet the application 
was not pressed and no orders of, the court 
were obtained upon this application. Instead 
on 8-11-1976 by another application submit- 
ted by. the — a prayer was 
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suit so as to claim a specific amount from 
the defendant-respondent. This application 
was objected to by the State on a number 
of grounds. It was submitted on behalf of 
the State that the appellants had caused 
much delay in seeking an amendment of the 
plaint as the objection with respect to the 
non-maintainability of the suit had been 
taken in the written statement submitted by 
the State’ as early as in 1967, It was also 
submitted that the proposed amendment, if 
allowed, will change the nature of the suit 
and also will alter cause of action and such a 
conversion, if permitted, would start the suit 
afresh after a number of years spent in liti- 
gation. The third objection raised by the 
State was that the application for amendment 
‘has not been made in good faith as the 
suit for specific amount of money has already. 
become time barred and if amendment was 
permitted great injustice will be caused to the 
defendant-respondent, 


4. Under Rule 17, O. 6, C. P. C, the 
court has power at any stage of the proceed- 
ings to allow either party to alter or amend 
his pleadings in such manner as may be just 
and all such amendments are to be allowed 
as may be necessary for the purpose of de- 
termining the real question in controversy 
between the parties. ‘There is a catena of 
decisions dealing with the amendments of 
pleadings and it may be said that the settled 
law now appears ‘to be that ordinarily a party 
should be allowed to make such amendments 
as may be necessary for determining 
question in controversy provided in asking 
for amendment there has been no undue de- 
lay; that no new cause of action is introduc- 
‘ed, or that no vested interest or a legal right 
accrued to the other side is affected. It is 
also well settled that amendments to the 
pleadings may not be allowed if it is found 
that the application for this purpose is not 
made in good faith and also if this may not 
be done without causing injustice to the 
opposite party, The general rule is to allow 
the amendment of the pleadings but it may. 
be done only in cases where no injustice is 
caused to the other side. While considering 
the request for amendment of the pleadings, 
the most important aspect to be gone into is 
whether or not by permitting an amendment 
injustice would result to the other side. If 
an amendment if allowed takes away froma 
party a right accrued to him by lapse of 
time, it may well be said that it would un- 
doubtedly result in injustice to that’ party. 
As a rule the plaintiff may not be allowed to 
amend the plaint by introducing a new cause 
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of action which has become time barred since 
the institution of the suit. In other words no 
such amendment should be allowed as wil 
take away a valid defence under the law of 
Limitation (See AIR 1957 SC 595). 


5. The instant suit as originally framed 
was for rendition of accounts. The amend- 
ment now being sought will be to the effect 
that a specific amount would be determined 
by the plaintiff-appellant himself and the 
prayer in the plaint for the recovery of the 
same shali be substituted in place of the 
present one. In short the suit as it stands is 
for rendition of accounts and the refusal t 
render accounts is the cause of action but 
by the amendment, if allowed, the cause of 
action shall stand changed to non-payment 
of a specific amount. Obviously the amend- 
ment if allowed would result in altering the 
relief prayed for from rendition of accounts 
and a decree for the amount found due on 
such rendition of accounts into a new relief 
for a decree for a specific amount claimed to 
be due. This change would amount to a 
fundamental change ‘in the character of the 


. suit and in the circumstances of the case the 


plaintiff could not be permitted to make such 
an amendment.: (See AIR 1959 All 546). 


6. To grant or refuse to grant permission 
for amendment of the pleadings is in the dis- ` 
cretion of the court but the discretion is to 
be exercised judiciously. One, of the condi- 
tions for the exercise of such discretion in 
favour of the permission to amend will neces- 
sarily 1est on the fact as to „whether or not 
the appellant has acted m good faith. As a 
general rule application for amendment mav 
not be refused where the applicant has acted 
bona fide. But if it was found that the ap- 
plicant has acted mala fide, the amendment 
on this ground alone may be refused. Courts 
may infer want of bona fides from great delay 
in applying for leave to amend. (See AIR 
1956 All 439). 

7. In the instant case the objection to the 
maintainability of the suit was raised as early 
as 1967. In AIR 1971 J and K 71 the suit 
for rendition of accounts by a contractor 
against the State was held to be not main- 
tainable on grounds and’ facts similar. to those 
appearing in the instant case, Obviously 
whatever the law or the practice might have ` 
been m vogue before 1971, the matter. had 
been set at rest on account of a Division 
Bench judgment of this court holding the 
suit for accounts against. the’ State as non- 
maintainable and tbis should have put the 
plaintiff-appellant-on alert and without caus- 
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ing delay he should have applied for the 
necessary amendment. There was yet another 
judgment of this court reported in AIR 1978 
J] & K which also affirmed that a suit for 
accounts by a contractor against the State 
was not maintainable as the contractor must 
be presumed to know as to what specific 
amount was due to him from the State. This 
also seems not to have raised the appellant 
from his slumber. Even during the hearing 
before the District Judge the question of 
maintainability of the suit was raised. The 
plaintiff-appellant there also did not yield 
but insisted that he had every right to file 
a suit for the rendition of accounts. His con- 
tention was overruled and the appeal of the 
State was allowed. In the second appeal it- 
self the main ground taken is that the suit in 
its present form is maintainable in law and 
that the first appellate court has erred in 
law in dismissing the same, The half- 
heartedly raised submission in this Court for 
referring the matter to a larger bench to fur- 
ther go into the matter and decide the issue 
was not pressed. It was only after more than 


1% years of the filing of the 
second appeal that for the» first 
time an application for permission 


o amend the plaint was made on 8-11- 
1976. These facts manifestly reveal that the 
plaintiff-appellant has been responsible for 
deliberately causing much delay in applving 
|for an amendment of the plaint. The lack of 
bona fides on the part of the appellant was 
quite apparent. 

8. Further a valuable right has since ac- 
crued to the respondent-defendant inasmuch 
ag suit for the recovery of a specific amount 
of money against it has become barred by 
the operation of the statute of limitation, The 
defendant cannot justifiably be deprived of 
the right that has vested in it No circum- 
stance has been shown to exist to deprive 
lie ‘defendant-respondent of this valuable 
right. 

- The amendment if allowed on the facts 
of this case will cause an injury to the oppo- 
site party for which it cannot be compensated 
by- costs or otherwise. The application for 
permission to amend:the suit is therefore re- 
jected. z 

10. On merits of the appeal, I find no 
force in the arguments advanced by the 
learned counsel for the appellant, 

11. Relying on AIR 1971 J and K 71 the 
appeal merits dismissal as no suit for a rem- 
dition of accounts relating to construction 
work of the bridge would lie against the 
State as the plaintiff must be presumed to 
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possess accounts and should have sued for 
a specific amount. The following paragraph - 
from the above referred to judgment may he 
usefully reproduced here; 

“Held that the suit was not maintainable. 
The plaintiff's attempt in converting a suit for 
a definite sum which he could claim against 
the defendants into a suit. for accounts was a 
device unknown to the law and could not be 
either upheld or encouraged. He was working 
the contract and he knew what work he had 
done and therefore should have claimed the 
amount which according to him was due to 
him from the department. The mere fact that 
he pretended not to know the exact amount 
due to him would not make any difference 
in his case or for that matter the statement 
of some Executive Engineer that he was not 
in a position exactly to state what amount 
was due to whom amongst the contracting 
parties did not make any difference.” 

12. The appeal is therefore dismissed, 
but in the circumstances of the case no order 


Jis made as to costs. 


Appeal dismissed. 
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MIAN JALAL-UD-DIN, J. 

Salima Bano, Petitioner v. Salima Bano and 
others, Respondents. 

Writ Petn. No, 98 of 1975, D/- 8-8-1977. 

(A) Motor Vehicles Act (1989), S. 64-A — 
Revision agaiust the order of State Transport 
Authority allowing the transfer of vehicle — 
Competency — Revision petitioner was vot 
party before State Transport Authority, 
hence she had no right of appeal — Held, 
revision filed by her under S. 64-A was com- 
petent. (Para 6) 

(B) Constitution of India, Art. 226 —- 


' Motor Vehicles Act (1989), S. 64-A — Issue 


of certiorari for quashing order of State 
Transport Appellate Tribunal in revision — 
Revision filed beyond prescribed time, ak 
lowed by Tribunal — Provisions of Sec. 5 of 
Limitation Act not applicable — Order of 
Tribunal satisfying requirement of justice — 
Certiorari not issued. 1973 JKLR 24, Relied 
on —— (Limitation Act (1963), S. 5). 


(Paras 7, 8) 
Cases Referred: Chronological Paras 
1973 J & K LR 24 4,7 


AIR 1960 J & K 25 (FB) 7 
AIR 1957 SC 297 _ «a 
AIR 1955 SC 425 7 


JU/KU /D860/77/RSV /MVJ. 
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J. E. Choudhry, for Petitioner; S. T. Hu- 
rsain, for Respondent ‘No. 1, 


. ORDER:— The petitioner seeks writ of 


certiorari for quashing the order of State 
Transport Appellate Tribunal dated 22-2-75 
passed in revision file No. 3 of 1972, 

2 One Khaliq Bhat, the husband of the 
petitioner died leaving behind respondents 1 
‘and 2 as his daughters and the petitioner as 
his widow. The deceased owned a truck 
No. JKA-5497 which according to the peti- 
tioner he had given her by way of gift, but 
the truck and the route permit stood in his 
name. After the death of Khaliq Bhat the 
petitioner applied to the State Transport Au- 
thority for the transfer of route permit and 
registration of truck in her name. The State 
Transport Authority respondent No. 10 trans- 
ck and the route permit 
petitioner vide order 
No, 8120/TC dated 4-12-1971. Respondent 
No. 1. thereupon filed a, revision petition 
on 4-10-1972 before the State Transport Ap- 
pellate Tribunal praying for the quashing 
of the order of respondent No. 10 by virtue 
of which the truck had been ordered to be 
registered in the name of the petitioner along- 
with route permit. The State Transport Ap- 
. pellate ‘Tribunal’ allowed the revision petition 
and remanded the case to the State Transport 
Authority for proper investigation and en- 
quiry and for disposing of the matter ac- 
cording to law. The petitioner has assailed _ 
-this order of the State Transport Appellate — 
Tribunal (hereinafter called “the Tribunal”) 
on the following grounds. 

(i) that the tribunal had no power to enter- 






.tain any revision in the matter after a lapse 


_of 10 months; 

(ii) that the respondent No. 1. had no. right 
; to move the Tribunal inasmuch as she had no 
- right,‘ title or interest in the truck which ac- 
cording to the: petitioner was her sole pro- 


perty; 

(iii) that the respondent No. 1 had not fil- 
‘ed any appeal against the order of .the State 
.. Transport Authority and as such could, not 
flle any revision. -. 

(iv) that the ‘Tribunal had amamel juris- . 
‘diction which was not vested in it and: there- 
. fore the order was bad in law; 

(v): That the matter was of civil satin aid 
could be decided: by a Civil Court 
. Respondent No. 1 has’ filed a reply. affidavit. 
Respondent No. 8::has also filed objections. 


De oe texcappennel on behal ee obar 


' respondents. 
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had suppressed the fact of the existence of 
the other heirs of Khaliq Bhat deceased and 
therefore the order of registration and trans- 
fer of the vehicle and the route permit secur- 
ed by her in her favour was improper. The 
State Transport Authority did not give notice 
to the respondent No. 1 at the time of mak- 
ing the order. She had no knowledge about 
the order of transfer. When she came to know 
of this, she immediately filed the revision 
petition. She could not file an -appeal as she 
was not a party before the State Transport 
Authority. The respondent has supported the 
order of the Tribunal. She has denied that 
the order passed by the Tribunal was without 
jurisdiction. Respondent No, 3 has supported 
respondent No. 1 in her objections. 


4. I have heard the learned counsel for 


the parties. Appearing for the petitioner Mr 
‘Choudhry has reiterated all the grounds which 


the petitioner has taken in the petition. He 
has relied upon S. 64 of the Motor Vehicles 
Act and has argued that the Tribunal was 
not competent to entertain the revision peti- 
tion when a remedy by way of appeal was 
available to the respondent No. 1. ` He has 
. further urged that the | Tribunal could ‘not 
extend time under S. 5 of the Limitation Act 
although it might. be sald that the petitioner 
had no knowledge of the order of the State 
Transport Authority. Reliance dis Placed on 


' 1978 JKLR 24. at p, 25. 


5. I am, however, unable to agree with 
the learned counsel. S. 64 of the Motor 
Vehicles Act provides that any ` person“ ag- 
grieved by the refusal to transfer the permit 
to the person succeeding on the death of a 
holder of a permit may within the’ prescrib- 
ed time appeal to the ‘Staté Transport Ap- 
pellate Tribunal. ` 

6. fn, the present case > this sould: not ibe 
a case of refusal to transfer permit in ‘the 
name of the respondent No. 1, The respon- 
dent No. 1 could not be. said to be. person 
aggrieved by.the order of refusal to transfer 
permit of the vehicle in her name. In fact 
there was no order of refusal made against 
respondent No.-.1, . Therefore she could not 
file appeal. Moreover right to appeal is 
available to a party in whose favour or 
‘against whom an order ‘is passed by. a‘ com- 
petent forum. OF | authority. .In the present 
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against the order of registration of the vehi- 
le and transfer of permit in favour of the 
titioner. Her only remedy was to invoke 
the revisional jurisdiction of the Appellate 
Tribunal which she did. Therefore, m my 
view the revision was competent. In that 
iew of the matter it cannot be said that 
the Tribunal had acted without jurisdiction. 


7. It is, however, true that the revision 

tition was filed beyond the prescribed 
time and was belated. The respondent could 
not claim the benefit of S. 5 of the Limita- 
tion Act for extending the period of limita- 
ion. As already observed in 1973 JKLR 24 
at p. 25 the court cannot by process of in- 
corporation make the provisions of $S. 5 of 
the Limitation Act applicable to applications 
for revision when neither the Section says 
ike that nor does the enactment expressly 
mention this. But this in my opinion will not 
render the order liable to be quashed as this 
court may not in exercise of its extraordinary 
writ jurisdiction quash an order which satis- 
es the interests of justice as observed by a 
Full Bench of this court in case “Dina Nath 
Kaul v. Election Tribunal. J, & K. in AIR 
1960 ] & K 25 (at p. 27). 


“The issue of a writ of certiorarl is dis- 
cretionary with the court. The court is not 
bound to issue such a writ even if there be 
some error of law or defect of jurisdiction in 
a given case, unless it is satisiled that the 
interests of justice demand the granting of 
it.” 


In AIR 1955 SC 425 their Lordships ot 
the Supreme Court while dealing with the 
powers of the court to issue writ of certio- 
rari propounded the following view: 
(at p. 429). 

“That, however, is not to say that the 
jurisdiction will be exercised whenever there 
is an error of law. The High Courts do not, 
and should not act as courts of appeal under 
Art. 226. Their powers are purely discre- 
tionary and though no limits can be placed 
upon the discretion it must be exercised 
along recognised lines and not arbitrarily; 
and one of the limitations imposed by the 
courts on themselves is that they will not 
exercise jurisdiction in a case unless substantial 
injustice has ensued or is likely to ensue.” 

gain, the similar principle has been retera- 
ted in another judgment of the Supreme 
Court reported in AIR 1957 SC 297. It 

as observed that the High Court has power 
to refuse the issue of writs if itis satisfied that 
there is no failure of justice. The question 
therefore that falls for consideration is whe- 
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ther in the present case the quashing of the 
impugned order is called for and do the dic- 
tates of justice require that. In my opinion 
the order passed by the Tribunal is innocu- 
ous and. satisfles the requirements of justice. 
In the case before us, it is admitted that 
besides the petitioner the other two- respon- 
dents are also the legal heirs of Khaliq Bhat 
the deceased, Like the petitioner thess res- 
pondents as legal heirs of the deceased are 
entitled and have right to get the vehicle 
also transferred in their name. The peti- 
tioner’s contention is that she is the sole 
owner of the vehicle by virtue of some gift 
made in ber favour by the deceased but 
there is no deed of gift available. ‘Therefore 
the story of the gift is to be investigated 
especially when it is admitted that the permit 
and the registration of the vehicle stood in 
the name of the deceased even after the 


alleged gift and not in the name of the peti- 


tioner. The order of the Tribunal is for pro- 
moting the ends of justice and intends to do 
substantial justice between the parties. 

8. In my opinion the order of the Tribu- 
nal is one which satisfies the judicial con- 
science. There can be no failure of justice by 
the said order. On the other hand if the writ 
of certiorari is issued, it would result in the 
perpetuation of injustice and wil drive the 
parties to resort to endless civil litigations. — 

9. For the foregoing reasons I am there- 
fore loath to issue writ of certiorari in favour 
of the petitioners. The petition is, therefore, 
dismissed. The parties will, however, bear 
their own costs. ) 

Petition dismissed. 
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Bansi Lal, Petitioner yv. Union of India, 
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Arbitration File 
D/- 26-7-1977. 

(A) Arbitration Act (1940), S. 33 — Ob- 
jection under —- At what stage can be taken 

Application under S. 883 can be made even 
after filing of the award in the Court and 
the objection regarding the invalidity of the 
reference or the award can be taken even 
after the award has been filed. AIR 1962 
S C 1810 Rel. on. (Para 11) 

(B) Arbitration Act (1940), S. 13 — 
Powers of arbitrator —- Lease agreement 
which was basis of reference to arbitrator 
found invalid — Arbitrator cannot look into 
another agreement. 


JU /JU /D855/DLD/WNG 


No, 42 of 1971, 


40 J. & K. [Prs. 1-4] Bansi Lal v. Union of 


In the instant case it was held that - the 
arbitrator had gone on a wrong track by 
looking into a different lease agreement after 
the lease agreement which was the basis of 
the reference was found to be invalid. There- 
fore the award given by the arbitrator was 
void. AIR 1962 S C 1810 Dist. (Para 14) 
Cases Referred: Chronological Paras 
AIR 1962 SC 1810 8, 10, 14 


(1860) 80 LJ Bey 10 : 45 ER 770, Ex parte 
Wyld 10 


K. N. Raina, for Petitioner; S. L. Kaul, 
for Respondent. 


ORDER: — Pursuant to an order dated 
18th of April, 1974 made by this Court on 
the application of the petitioner under S. 20 
of the J & K Arbitration Act for the appoint- 
ment of an arbitrator for resolving the dis- 
putes between the parties Shri O. N. Tikku 
Advocate General was appointed arbitrator 
and the disputes mentioned in the said order 
were referred to him for adjudication, The 
arbitrator entered upon the reference. He 
gave his award on 25th of May, 1975 which 
is Ex. P. W. 1/1. The Arbitrator has decided 
that the Central P.W.D. has fairly fixed the 
rent of the building at the rate of Rs. 800/- 
per month and the petitioner is entitled to 
it from Ist of Nov., 1967. The said assess- 
ment of rent @ Rs. 800/- per 
conveyed to the respondents by the Execu- 
tive Engineer CPWD on 15-9-69 and this 
assessment is binding on the respondents 
who cannot continue to Occupy these pre- 
mises at the old rate of Rs. 330/- P, M. On 
receipt of the award the parties were asked 
to file their respective objections. Respon- 
dent through Mr. A. D. Singh Advocate 
fied objections averring therein that the 
lease agreement dated 15-7-65 being not in 
accordance with Art. 299 of the Constitution 
of India the reference to the Arbitrator was 
a nullity and it could not confer jurisdiction 
on the arbitrator to enter upon the refe- 
rence. Consequently the award given by the 
arbitrator is non est in the eye of law, Again, 
the arbitrator did not have the jurisdiction 
to enhance the rent of the demised premises 
on the mere plea of the petitioner that he 


had effected certain repairs. The arbitrator 


failed to consider this matter. This was a 
mistake apparent on the face of the award. 
Another objection raised is that the respon- 
dent closed his evidence on 3-12-74 and the 
case was fixed for arguments. But the arbit- 
rator did not fix any date for arguments. 
No summons was issued and no information 
' was given to the counsel: for the respondent 
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regarding any further date of hearing . after 
3-12-74. The arbitrator decided the case by 
hearing the other party at Srinagar. The 
hearing of the case behind the back of the 
respondent constituted legal misconduct on 
the part of the arbitrator, Failure to provide 
an opportunity to the respondent to- be 
heard violated the principle of natural jus- 
tice. Further, the arbitrator did not care to 
decide issue No. 1 which clearly reflects that 
he did not bring to bear his mind on the 
said issue. The arbitrator had misconstrued 
the evidence as also the documents on. the 
file. The conclusions drawn by him from the 
record are not possible. The findings record- 
ed by him suffer from grave errors which are 
apparent on the face of the record. The 
award is against the provisions of the Houses 
and Shops Rent Control Act. The only rele- 
vant agreement which is the basis of the 
claim is of 15-765: but the arbitrator did 
not refer to it and on the contrary relied 
upon an agreement of 1964, He could not 
hold that the agreement governing the par- 
ties was of 10-7-64 when actually it was the 
agreement of 1965 that was the relevant 
document. The entire claim of the petitioner 
being based on the lease agreement of 1965 
the arbitrator could not refer to a different 
agreement and therefore this finding that the 
agreement governing the parties is of the 
year 1964 is wholly misconceived. Even the 
said agreement was not registered and could 
not be relied upon. 


2 Again, the arbitrator never visited the 
premises in order to assess the rent of the 
premises. He simply relied upon the letter of 
the Executive Engineer Modhopur dated 
15-9-1989 which was later on withdrawn by 
the C.P.W.D authorities. The arbitrator fail- 
ed to apply his mind to this aspect of the 
matter and as such his finding on this point 
was clothed with illegality. Also the arbitra- 
tor could not declare and give effect to the 
award from a retrospective date. On this 
ground also the award was bad in law. 


3. The award, on the other hand, is sup- 
ported by the petitioner. 

4. In the course of arguments the learned 
counsel for the respondents submitted that 
the award was a nullity as the lease agree- 
ment upon which the award is founded ‘is 
void as it has not been executed in accord- 
ance with Art. 299 of the Constitution of 
India. It was contended that the lease’ agree- 
ment of 1965 which is the basis of the claim 
of the petitioner though made in the . name 
of the President of India has not been signed 
at all by the President or by an authorised 
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person on his behalf. Therefore because of 
the absence of the constitutional requirement 


no reference could be made to the arbitrator . 


and no award could be given by him. This 
in fact also appears to be the subject matter 
of an application dated 28-8-75 which was 


submitted by the counsel. Through some 
oversight this application was not placed 
before the court for orders. However the 


learned counsel for the respondents has 
sought consideration of this application. By 
another application ‘he . highlighted this 
fundamental point of constitutional law, In 
view of the importance of the question raised 
it was considered expedient to give an op- 
portunity to the petitioner to file his reply 
and meet the objections regarding the in- 
validity of the agreement as also the invali- 
dity of the award. The petitioner filed his 
objections thereto. Learned counsel for the 
respondents has sought the consideration of 
the application dated 28-3-1975 and has con- 
fined his arguments with respect to this 
application. 

5. Dwelling upon the proposition of law 
Shri Kaul has submitted that the lease agree- 
ment dated 15th of July, 1965 which is 
the basis of the order of reference and 
upon which is founded the authority of the 
arbitrator to arbitrate does not comply with 
the requiremeot of law as enshrined in 
' Article 299 of the 
The said agreement, it is pointed out, is not 
signed by the President of India or by any 
officer authorised by him and therefore it can- 
not be said that it was expressed in the 
name of the President. Therefore no lawful 
agreement can be said to have come into 
being with the result that the arbitration 
clause in the agreement is destitute of any 
legal effect. The learned arbitrator, it is sub- 
mitted, realised this legal infirmity in the 
instrument of lease and it was therefore that 
he relied upon the agreement of 1964 and 
not that of 1965, The agreement of 1964 
was wholly irrelevant to be taken notice of 
for the purpose of reference and for resolv- 
ing the disputes between the parties. 

6. Shri Raina has, on the other hand, 
submitted that the earliest possible opportu- 
nity for the respondent to raise such a con- 
tention was the time of filing the objections 
to the application under S. 20 of the Arbit- 
ration Act. In fact the respondent never ob- 
jected to the legality of the agreement at the 
time the order of reference was. made to 
which the parties expressed their consent. 
The application submitted by Shri A. D. 
Singh during the interim stage was never 
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pressed, Therefore the respondent is pre- 
cluded from raising this objection now. The 
plea regarding the invalidity of the lease 
agreement sought to be raised now is not 
entertainable at this stage and has become 
time-barred. 


7T. It is also submitted that it is not cor- 
rect that the agreement has not been signed 
by an authorised officer on behalf of the 
President of India. Even Mr. A. D. Singh 
admitted in his objections that lease agree- 
ment was signed by the parties, Having said 
so the respondents cannot now turn round 
and contend that the agreement has not been 
signed by the proper person. 


8. Mr. Raina further canvassed that even 
if it be assumed that the lease agreement 
cannot be termed as valid document, never- 
theless the arbitrator could rely upon an- 
other agreement, notwithstanding the invali- 
dity of the lease agreement of 1965. In this 
connection he has relied upon the following 
observations of the Supreme Court made in 
AIR 1962 SC 1810 at p, 1815:— ; 


“But here if the agreement dated Sep- 
tember 7, 1955 is void then there was no 
submission which was alive on which arbitra- 
tors could act and the proceedings before 
them would be wholly without jurisdiction. 
If there had been another arbitration agree- 
ment apart from and independent of Cl. 14 
of the contract dated September 7, 1955, it 
might have been possible to sustain the pro- 
ceedings before the arbitrators as referable 
to that agreement. But none such has been 
set up or proved in the present case.. .. .. 


ed - 


I have given my thoughtful consideration to 
the submissions made at the bar. 

' 9 On perusal of the lease agreement of 
1965 it is manifest that this agreement has 
not been signed for and on behalf of the 
President of India. Even the learned arbitra- 
tor has made a mention of this fact in his 
award at page 6 wherein he says that the 
last agreement of lease dated 15-7-65 could 
not be executed as the necessary formalities 
in it could not be explained. According to 
him it is the agreement dated 16-7-64 that 
would govern the conditions of lease be- 
tween the parties, It is not correct to say that 
the respondent slept over the matter and did 
not raise the plea of the invalidity of the 
agreement at the appropriate time. It is true: 
that at the time of making the reference no 
such objection was raised but immediately 
thereafter when the arbitrator was seized of 


„the matter an. application was moved .by Mr. 
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Anil Dev Singh on 28-3-1975 whereby he 
sought the revocation of the reference on the 
ground that agreement was void as it failed 
to satisfy the -conditions for a valid agree- 
ment as envisaged by Sec. 122 of the State 
Constitution. The matter was again raised in 
the objections which were submitted when 
the award was filed by the arbitrator in the 


court. 


10. In view of this it cannot be said that 
the respondents are estopped from raising 
the plea now or that the plea has become 
time-barred. The Supreme Court has had an 
occasion to pronounce upon this question in 
the case Khardah: Co. Ltd. v. Raymon and 
Co. reported in AIR 1962 SC 1810, Venkata- 
rama Aiyar J. speaking for the court observ- 
ed:- 

“It is next contended for the appellants 
that even if Cl. 14 should be held to be im 
operative by reason of the fact that ‘the dis- 
pute is one relating to the validity of the 
contract, the respondents are estopped trom 
now challenging the -award on that ground, 
because they appeared before the arbitrators 
and took ci in the proceedings before 
them.. re 
that is alleged is that the re pindenti; ac- 
quiesced in the proceedings. But what com- 
fers jurisdiction on the arbitrator to hear and 
decide a dispute is an arbitration agreement 
as defined in S. 2 (a) of the Arbitration Act, 
and where there is no such agreement, there 
is an initial want of jurisdiction which can- 
not be cured by acquiescence. It may also 
be mentioned that the decision in (1860) 30 
LJ Bcy 10 has been understood as an autho- 
rity for the proposition that when one of the 
parties to the submission is under a disabi- 
lity that will not be a ground on which the 
other party can dispute the award if he was 
aware of it, Vide Russel on Arbitra- 
tion, 16th Edition, 320, We are there 
fore unable to accept the contention of 
Mr. Sanyal, that the respondents are estop- 
ped by their conduct from questioning - the 
validity of the award”. 

11. It is, therefore, settled that an appH- 
cation under S. 33 of the Arbitration Act 
can be made even after the award is filed in 
the court and an objection regarding the in- 


alidity of the reference or the award can be. 


taken even after the award has been filed. 

12. It has been observed above that the 
agreement does not fulfil the constitutional 
requirement of Art, 299 of the Constitution. 
It has.not been signed by or on behalf -of 
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the President of India, therefore it is not a 
complete document 


13- The contention of the learned’ counsel: 
for the petitioner that Shri A. D: Singh the 
counsel for the respondents once admitted in 
his objections dated 2-8-72 that the docu- 
ment was duly signed by both the parties 
and therefore this should be taken a conclu- 
sive proof of this fact and therefore there 
was no legal infirmity in the document, can- 
not be accepted! inasmuch as the relevant para 
of the objections must be read: as a whole 
which is as follows:- 

“With regard to the alleged' agreement of 
lease dated 15-7-1965, it is submitted that 
the same could not be duly executed’ for the 
Jandlord failed to- comply with the necessary’ 
formalities before getting the alleged agree- 
ment signed by the proper authorities for 
and on behalf the President of India. How- 
ever, the said ‘lease agreement’ was duly 
signed by both parties”. 

14. It is quite manifest that the position 
has not been admitted that the lease agree 
ment was signed by a proper authority for 
and on behalf of the’ President of India. 
Mere saying that the lease agreement was: 
signed by both the parties does not convey. 
any meaning and therefore cannot help the 
petitioner, wher also: it is quite patent from 
the document itself that it has’ not been 
signed for and on behalf of the President of 
India. It was because of this fact which was- 
taken notice of by the learned! arbitrator 
that he decided to switch on to the agree 
ment of July 1964 for resolving the disputes 
between the parties. Now this approach of 
the learned arbitrator is: not legally eorrect. 
His jurisdiction to enter’ upon: and! | proceed! 
with the reference was the: order of this- 
court which was founded’ on an applicatiom 
made to it by the petitioner ia which he 
based his claim upon the agreement of July 
1965. Cl. 17 of this agreement (July 1965)! 
gave authority to the arbitrator to: resolve 
disputes between the parties which arose out 
of or concerning the subject matter: of this: 
agreement, The agreement of 1964 was only 
for a period of one year which expired in 
July 1965; therefore it ceased' to operate: 
thereafter when a new agreement for an- 
other year was executed in July 65, The 
arbitrator could not therefore traverse be- 
yond the terms of this agreement of 19865- 
and look into the terms of the agreement of 
1964 for resolving the: disputes between the: 
parties. The observations made: by their Lord- 
ships of Supreme Court in ATR 1962 S Œ 
1810 (supra) and! relied’ upon by the learned! 
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counsel for the eee have been given 


im a different context. At any rate it was not | 


for the arbitrator to decide te look into the 
terms of the lease agreement of 1964 for af- 
fording relief to the petitioner: At best the 
petitioner could have moved the court in 
this behalf and sought modification of the 
order of reference. But this has not been 
done, The arbitrator could not suo motu 
refer to an extraneous document upon which 
the reference was not founded. Therefore I! 
am in agreement with the learned counsel 
for the respondents fhat the arbitrator has 
gone vn a wrong track by looking into a 
different agreement. I alse agree with him 
that the agreement of July 1965 in which is 
embodied the arbitration clause is not valid 
as it does not fulfil the requirements of 


Article 299 of the Indian Constitution. There- 


re, the award given by the arbitrator is 
not sustainable in the eye af law and is void 
because of the ey of me lease agres- 
ment. 

15. As the aaa has been declared void, 
therefore, there is no necessity to go into 
the other questions raised by the respondents 


which affect the merits of the arbitration 
proceedings. 
16. For the foregoing reasons the abiat: 


tlon raised by the respondents must, there- 
` fore, prevail, ‘The application is, therefore, 
allowed and the award is set aside but with- 


out any order’ as to costs. 
- ' Order accordingly 
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i M. R. A. ANSARI, C: |. 
j |, Sonaullah Mir, Appellant v, Abdul. Rashid 

another, Respondents. 
; + Second - Appeal No. 89 of 1975. D/- 16-6- 
wir 

Civil P. C. (1978), ©. 23. R. 8 and $. 47 
— Words ° ‘so far as it relates to the suit” -- 
Meaning — Words. are to be widely constru- 
ed — Compromise decree entitling respon- 
dent to be in possession of suit property till 
certain amount was paid — On payment res- 
pondent was to hand over possession to ap- 
pellant — Decree for porsession by. appellant 
on payment, held,, was executable. 

'. Under O. 23, R..3 of the Civil P. C: the 
‘Court is competent, fo “pass.;}a decree: in. ac- 


S(Against order of Dist L oo D/- 
80-6-1975.) e 
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cordance: with the compromise, “so far as it 
relates to the suit’,-and if the ` decree so 
passed by the Court falls within the scope of 
R. 3, it would be a perfectly valid decree 
and it cannot be said to be a decree which the 
court had no jurisdiction to pass or which is 
a nullity. The words “so far as it relates to 
the suit” are of wider import than the subject 
matter and they should be construed widely. 
AIR 1964 Mys 277; AIR 1962 All 20; AIR 
1951 Bom 426 and AIR 1972 Guj 217, Rel. 
On. (Paras 6 and 8) 


The pondet had filed the suit for a de- 
claration of his right to a half share in the 
suit property and of bis right to possession 
of the same, and a compromise was effected 
whereunder the respondent was put in pos- 
session of the suit property until the balance 
of Rs. 10,000/- was paid to him, On the 
payment of the said balance the respondent 
was to nand over Possession of te sult po: 

perty to the appellant. 

Held, that the compromise decree provided 
that in the event of the balanoe of Rupees 
10,000/- being paid to the respondent, a de- 
cree for possession of the sult property should 
be passed in favour of the appellant. Under 
the above circumstances the decree for pos- 
session of the suit property in favour of the 
appellant was a decree which directly related . 
to the suit and such a decree was well within 
the competence of the court to pass under 
O. 28, R 3 of the Civil P. C., AIR 1957 
J and K 26; ATR 1974 J and’K 48 and AIR 
1967 Cal 541, Dist. 


' (Para 10) 

Cases Referred: Chronological. . Paras 
AIR 1974 J & K 48 : 1978 J and K LR 
2AT l 11 
AIR 1972 Guj 217 E y S 9 
AIR - 1967" Cal 54T - ES 11 
AIR 1964 Mys 277 `> = 8 
AIR 1962 SC 199 an = 45 
AIR 19682 Al 20 —- ' 7 
AIR 1957 ¥ & K 26 . 11 
ATR 1954 SC 3440 4 
ATR 1951 Bom 426 oe 6 


H. M. Sadiq and K. N, Helos ior Aoa 
lant; J. N, Bhan and G. H . Naik, for Res- 
pondents. 

JUDGMENT:— This is i ina appeal 
against the judgment of the District Judge 
Anantnag by which the order of the Munsiff 
Anantnag was modified. i ev 


2. ` The respondent filed a suit against 
the . appellant herein in the . court of 


‘the Munsiff for a declaration that he was the 


owner of a half share in- the: suit. property 
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and that he was in lawful possession there- 


of. Before the suit proceeded for trial the ap- 


pellant and the respondent entered into a 
compromise and a joint application was filed 
in court praying that a decree be passed in 
terms of the compromise. The salient terms 
. of the compromise were that the appellant 
should pay Rs. 14,000/- to the respondent 
on receipt of which a decree for possession 
should be passed in favour of the appellant 
in respect of the suit property, A sum of 
Rs. 4,000/- was paid immediately at the 


‘time of execution of the compromise deed ' 


and the balance of Rs. 10,000/- was to be 
paid within three years of the passing of the 
decree. The respondent was to be in posses- 
sion of the suit property till the balance of 
Rs, 10,000 was paid to him and if the balance 
was not paid to him within the time stipulat- 
ed the suit must be deemed to have been 
decreed in his favour as prayed for in the 
plaint. The appellant deposited in court the 
balance of Rs. 10,000/- within the time sti- 
pulated, but the respondent did not withdraw 
this amount and also refused to hand over 
possession of the suit property to the appel- 
lant. The appellant therefore filed an execu- 
tion application and sought execution of the 
decree for possession of the suit property. 


The execution petition was allowed and an 


order was passed directing the respondent to 
deliver possession of the suit property to the 
appellant and on his failure to do so permit- 
ting the appellant to take possession of the 
suit property through the court. 


3. Against this order the respondent filed 
an appeal and contended that the trial court 
had no jurisdiction tò pass the decree, that 
the decree was a nullity and that the decree 
therefore could not be executed. The learned 
District Judge held that the decree could be 
executed only in respect of the relief given 
in favour of the respondent namely that on 
` the failure of the appellant to.pay the 
balance of Rs. 10,000/- within the time sti- 
pulated, the respondent would be declared 
as entitled to a half share in the suit pro- 
perty and also to be in lawful possession of 
the same, but that the decree could not be 
executed in respect of the relief given in 
favour of the appellant namely that on his 
paying the balance of Rs. 10,000/- to the 
respondent a decree for possession should be 
passed in favour of the appellant. The learn- 
ed District Judge therefore modified the 
order of the executing court accordingly; 


4, Tt is now well-settled that an execut-. 


ing. court cannot go behind the decree and 
cannot decide the correctness or otherwise 
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of the decree but the executing court may 
refuse to execute the decree if it has been 
passed by a court which has no jurisdiction 
to pass the decree or where the decree is 
otherwise a nullity. In Kiran Singh v. Chaman 
Paswan, AIR 1954 SC 340 it has been laid 
down that a court has no jurisdiction to pass 
a decree not only when it has no inherent 
jurisdiction to pass the decree but also whem 
it lacks pecuniary or territorial furisdiction. But 
in a latter case in Hira Lal v. Kali Nath AIR 
1962 SC 199 the rule laid down by the 
Supreme Court in the earlier case has been 
somewhat modified. The Supreme -Caurt in 
the later case observed as follows (at p. 
200):— 

“The validity of a decree can be challeng- 
ed in execution proceedings only on the 
ground that the court which passed the de- 
cree was lacking in inherent jurisdiction in 
the sense that it could not have seizin of the 
case because the subject matter was wholly 
foreign to its jurisdiction or that the defen 
dant was dead at the time the suit had been 
instituted or decree passed, or some other 
ground which could have the effect of ren 
dering the court entirely Jacking in jurisdic- 
tion in respect of the subject-matter of the 


, suit over the parties to it” 


With regard to lack of jurisdiction the Sup- 
reme Court observed (at p. 201):— 

“The objection to its territorial jurisdie- 
tion is one which does not go to the com- 
petence of the court and can, therefore, be 
waived. ..... It is well settled that the ob- 
jection as to the local jurisdiction of a court 
does not stand on the same footing as an 
objection to the competence of the cour; to 
try a case, Competence of a court to try a 
case goes to the very root of the jurisdiction, 
and where it is lacking, it is a case of im 
herent lack of jurisdiction. On the other hand 
an objection as to the local jurisdiction ofa 
court can be waived and this principle has 
been given a statutory recognition. By en- 
actments like S. 21 of the Civil P. C.” 

5. In the present case there is no ques- 
tion of lack of inherent jurisdiction of the 
court to pass the decree. There is also no 
question of the lack of territorial jurisdie- 
tion. The only question is that the court 
lacked the pecuniary jurisdiction to pass the 
decree, Lack of pecuniary jurisdiction, ac- 
cording to the rule laid down by the Sup- 
reme Court in Hira Lal's case (ATR 1962 SC 
199) (supra) does not amount to a lack of in- 
herent jurisdiction. But assuming. for the 
moment that lack of pecuniary jurisdiction 
renders the decree passed by the court g 
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justify the conclusion that the court which 
passed the decree lacked. the pecuniary juris- 
diction to pass it It must be noted that the 
suit itself was filed by the respondent and 
according to the respondent the trial court 
had the pecuniary jurisdiction to try the suit. 
The valuation of the relief claimed by the 
respondent in the suit was within the pecu- 
niary jurisdiction of the trial court. The com- 
“promise decree provided that in the event 
of, the balance of Rs. 10,000/- not having 
been paid to the respondent within the sti- 
pulated, time, the suit would be deemed to 
have been decreed in favour of the respon- 
dent. It is not disputed by the respondent 
that such a decree would be one which was 
within the pecuniary jurisdiction of the court 
and that it was a valid decree which could 
be executed. There is no material on the 
record from which it can be said that the al- 
ternate decree which was to be passed in 
favour of the appellant under the terms of 
the compromise, namely a decree for pos- 
session of the suit property would be beyond 
the pecuniary jurisdiction of the court, There 
is no evidence or other material on record to 
indicate the value of the suit property, and 
in the absence of any evidence or material 
it cannot be said that the amount of Rupees 
14,000/- which was to be paid by the appel- 
lant to the respondent represented the value 
of the suit property. Therefore it cannot be 
held that the trial court had no pecuniary 
jurisdiction to pass the decree. 


6. ‘The next question for consideration is 
whether that portion of the decree which 
gave the relief of possession of the suit pro- 
perty in favour of the appellant was void and 
inexecutable by reason of its being extraneous 
to the subject-matter of the suit. O. 23,R.3 
of the Civil P. C, contains a specia] provi- 
sion for the passing of decrees based upon 
a compromise arrived at between the parties. 
R. 3 reads as follows:— 

“Where it is proved to the satisfaction of 
the court that a suit has been adjusted wholly 
or in part by any lawful agreement or com- 
promise, or where the defendant satisfies the 
plaintiff in the suit, the court shal] order such 
agreement, compromise or satisfaction to be 
recorded, and shall pass a decree in accord- 
ance therewith so far as it relates to the suit”. 
Under R. 8 therefore the court is competent 
to pass a decree in accordance with the com- 
promise “so far ag it relates to the suit”, and 
if the decree so passed by the court falls 
within the scope of R. 8, it would be per- 
fectly valid decree and it cannot be said to 
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be-a. decree which the court had no jurisdic-|- 
tion to pass or which isa nullity. Therefore 
the question for consideration is whether the 
impugned portion of the decree is one which 
relates to the suit, Guidance’ may be sought 
from various High Courts for the meaning of 
the words “so far as it relates to the suit”. 
In Nanalal Bhogilal v, Ambalal Somnath, 
AIR 1951 Bom 426, the suit property had 
been mortgaged at different times to two . 
persons. The prior mortgagee filed the suit 
against the mortgagors to enforce the mortgage 
and in the suit the subsequent mortgagee was 
also joined as the defendant. A compromise 
was arrived at between the parties and a 
decree was passed in terms of the compromise. 
Under the compromise decree the subsequent 
mortgagee was alsc entitled to recover the 
amount due under the mortgage. He, there- 
after moved for the execution of the compro- 
mise decree and one of the objections taken 
by the mortgagors was that the decree pass- 
ed in favour of the subsequent mortgagee 
was extraneous to the subject matter of the 
suit filed by the prior mortgagee to enforce 
his. mortgage and that the decree in favour 
of the subsequent mortgagee was not execu- 
table. Rejecting this objection the Bombay 
High Court observed as follows (at p. 428):— 


“The expression so far as it relates to the 
suit...... is a very wide expression and may 
include something which was extraneous to 
the suit and which was never in question m 
the suit itself.” It was further held that the 
decree in favour of the subsequent mortga- 
gee which was in respect of the same pro- 
perty which was the subject-matter of the 
suit was not extraneous to the suit and that 
it related to the suit itself. 


7. In Maharani Devi v. Ram Adhar, AIR 
1962 All 20 the plaintiff, Maharani Devi, 
filed a suit for a declaration that she was 
entitled as the widow of the deceased brother 
of the defendants to the rights of a Bhumt 
dhar to the extent of 1/8rd in certain plots 
of land which were jointly held by her late 
husband and the defendants. The parties ar- 
rived at a compromise under which the de- 
fendants agreed to pay to the plaintiff a sum 
of Rs. 30/- per month in lieu of her claim 
to Bhumidhari rights. The compromise also 
provided that in case the defendants failed 
to pay the amount it should be realized by 
attachment of the plots which were the sub- 
ject-matter of the suit. The court passed a 
decree in terms of the compromise. The plain- 
tiff subsequently moved the court for the ex- 
ecution of the compromise decree. An objec- 
tion was taken on behalf of the judgment 
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debtors that the decree providing for the pay- 
ment of Rs. 30/- per month was extransous 
to the subject-matter of the suit and did not 
relate to the suit and was therefore inexecu- 
table, The High Court rejected: this conten- 
tion and held that the decree providing for 
the payment of Rs. 30/- per month was not 
extraneous to the subject matter of the 
suit and that it related to the suit and that 
the court was competent to pass such a de- 
cree under O. 23, R. 3 Civil P. C. While so 
doing the High Court observed as follows 
{at p 21):— 


“Ev justiciable right has been com- 
pounded under the law. The C, P. C. con- 
fers on the parties the right to compromise 
any dispute and has made it compulsory for 
the court to give effect to any compromise 
by passing a decree in accordance with its 
terms “so far as it relates to the suit,” The 
words “so far ag it relates. to the suit” should 
Þe interpreted liberally and according to 
common sense, so that the right to compro- 
mise is not defeated in cases where the only 
possible compromise under the circumstances 
can be the surrender of the disputed right, 
for a valuable consideration.” 


8. In:Govindagouda v. Madhava Rao, AIR 
1964 Mys 277 the Mysore High Court er- 
plained the difference between the two phra- 
ses “subject matter of the suit” and “so far 
as it relates to the. suit” occurring in R. 3 of 
O. 28 Civil P, C. in the following words 
(at p. 280):— 

“The words ‘so far as it relates to the suit’ 
O. 28, R. 8 are of wider import than the 







‘lwidely. When it is said that the term is 
ee a ee S 


confined tp these 


iwider import.” 

In the. above cases a suit for partition was 
filed by the guardian of the minor plaintiff. 
The suit related to the partition of movable 
and immovable ‘property with relief for re- 
oovery of possession. The parties arrived at 
a compromise and a decree was passed in 
terms of the compromise. The compromise 
decree provided for the payment by the de- 
fendant a sum of Rs. 1000/- to the power 
of attorney holder of the plaintif.: When the 
power of attorney holder sought to execute 
the decree in his favour and recover the sum 
‘of Rs. 1000/- from the defendant, the latter 


[Prs. 7-11] Sonaullah Mir v. Abdul Rashid (Ansari C. JJ 


e words as mentioned above are of. 


ALR 
raised an objection that the decree was not 
executable as it did not relato to the suit. 
The High Court rejected this contention and 
made the observations which have already 
been reproduced. 


9. In Chaturbhai v. Mohanbhai, AIR 1973 
Guj 217 a suit was filed for partition of the 
suit properties and in this case also the parties 
arrived at a compromise and one of the terms 
of the compromise was that the plaintif had 
to pay to the defendant a sum of Rs, 2002/- 
on the occasion of the marriage of the de- 
fendanťs son and daughter. When the defen- 
dant sought to execute the comproinise de- 
cree an objection was taken that: the decree 
was extraneous to the suit. Rejecting this 
contention the Gujarat High Court observed 
thus (at p. 2.28):— 


“The expression ‘so far as it relates to the 
suit’ has been given a wide interpretation so 
as to include maiters which form a considera- 
tion and are thereby intimately connected 
with the subject-matter and the court need 
not confine operative part of the decree only 
to what is- strictly speaking the subject-matter 
of the suit as seen from the frame of the 
suit or the reliefs claimed.”. 


10. Taking guidance from the decisi 
referred to above, I am of the view that the 









a declaration of his right to a half share i 


the suit property and of his right to posses- 
sion of the same. Under the terms of th 


provided that in the event ‘of the balance o 
Rs. 10,000/- being paid to the respondent, 
decree for possession of the suit property 
should be passed in favour of the appellant. 
Under the above circumstances the decr 
for possession of the suit property in favour 
of the appellant was a decree which directly 
related to the swit and such a decree was 
well within the competence of the court 
‘pass under O. 28, R. 8 of the Civil P, C. 
11. The learned counsel for the respon- 
dejt has referred to the following decisions 
in support of his contention that the com- 


1978 


promise decree is incecutables namely, (1) 
Duni Chand v. Shiv Lal. AIR 1957 J & K 26 
(2) Nazir Ahmed v. Mst. Haneefa 1973 J & K 
LR 247 : (AIR 1974 J & K 48) and (8) Trilok 
Chand y. Daya Ram, AIR 1967 Cal 541. 


1% In the case first cited a decree in the 
suit was passed on merits for possession of 
the suit property in favour of the plaintiff. 
In appeal the parties arrived at a compromise 
and the appeal was decided in terms of the 
compromise. The compromise deed besides 
dealing with the suit property and saying that 
the appellant shall have no right or interest 
in the guit property also stated that the res- 
pondents shall be the owners of the remain- 
ing contiguous property. This Court held 
that the decree so far as it related to the 

property other than the suit property was not 


executable. 


18. In the second case cited the suit was 
filed for partition of immovable property of 
the plaintiffs father excluding the agricul- 
tural lands. The compromise which was ar- 
rived at between the parties however provid- 
ed for the partition of not only the suit pro- 
perty but also the agricultural lands. It was 
held that the decree providing for the parti- 
tion of the agricultural lands was not execu- 
table, 


14. In the third case cited the plaintiff 
had instituted the suit claiming a decree for 
Rs. 61,875/- and for a declaration that the 
assets of the business ‘Capri Restaurant’ stood 
charged with the payment of the dues of 
the plaintiff, The parties effected a 
compromise and the compromise not only 
provided for the passing of a decree in favour 
of the plaintiff against the defendant for a 
sum of Rs. 60,000/- with interest thereon 
at 9 per cent per annum till payment 
but it also provided that the first de- 
fendant shall sell his interest in the 
business of Capri Restaurant to defen- 
dant No. 2 free from all encumbrances for 
the sum of Rs. 1,80,000/. The compromise 
also provided that out of the said sum of 
Rs. 1,80,000/- the second defendant should 
pay the plaintiff the decretal amount of 
Rs. 60,000/-. The decree was passed in terms 
of the compromise. On these facts it was held 
that the decree for the sale of the business 
of the Capri Restaurant did not relate to the 
suit and was therefore inexecutable. 


15. It will be noticed that in all the three 
cases cited by the learned counsel for the 
respondent the decrees were in respect of 
property other than the suit property. These 
cases are therefore clearly distinguishable not 
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only from the cases cited by the. learned! 
counsel for the appellant but also from the 
facts of the present case. The cases cited by: 
the learned counsel for the respondent do not 
support his contention that the decree. passed 
in favour of the appellant did not relate to 
the suit and was inexecutable. The decree 
passed by the trial court was one which he 
had juriadiction to pass and which he was 
also competent to pass under the: provisions 
of O. 23, R. 3 of the Civil P. ©: Such a de 
cree could not be challenged before the ex- 
ecuting court on the ground: that it was pass- 
ed without jurisdiction or was a nullity. 


15. -In the result the judgment and de- 
cree of the learned District Judge is set aside 
and the order of the learned Munsiff passed 
in execution of the decree ig. restored.. The 
appeal is allowed with costs; 

16. Mr. J. N. Bhan learned counsel for 
the respondent prays that leave may be grant- 
ed for filing the Letters Patent appeal: against 
the judgment just now delivered by me. Con- 
sidering the nature of the questions involv- 
ed, I am of the view that this is a fit case for 
the grant of the leave. Leave is, therefore. 
granted for filing the Letters Patent appeal 
against the judgment of this court. 

Appeal allowed! 
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MIAN JALAL-UD-DIN, ACTG. €. J]. AND 
= G M MIR, J. 

Girdhari Lal, Petitioner v. Girdhari Lal, 
Respondent. 

C. M. P. No. 25 of 1977, D/- 17-12-1977. 

Civil P. C. (1908), O- 6, R. 17 — Amend: 
ment of pleadings — Power and duty of the 
Court. 

Order 6, R. 17 consists. of two parts; the 
first part deals with the power of the Court 
to order amendment of the pleadings, and 
the second part enjoins upon the Court to 
allow the amendment only when it appears 
to the Court that i¢ is necessary for the 
purpose of determining the real question in 
controversy between the parties. It has got 
no application to those questions which a 
party never intended to disclose or did not 
disclose in his pleadings and which. are to- 
tally inconsistent with those on which the 
pleadings are based. (Para 6) 

Where in a suit on promissory note the 
plea of its non-execution failed and on appeal 
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the defendant . sought amendment of the 
written statement alleging fraud in execu- 
tion of the promissory note. the proposed 
amendment would have the‘ effect of setting 
up of a new case of fraud and could not be 
allowed at the stage of appeal, AIR 1949 
Ajmer 19, AIR 1958 Cal 15, AIR 1976 Ori 
216, Rel. on; AIR 1949 Mad 467, AIR 1957 
SC 363, AIR 1953 Cal 15 and AIR 1964 Cal 
439, Distinguished. (Para 6) 

Anno: AIR Comm. C. P. C. (8th Eda), 
O. 6, R. 17, N. 1, 1-B, 9. . 
Cases Referred: Chronological 


AIR 1976 Ori 216 - 5. 
AIR 1964 Cal 439 
AIR 1961 Pat 298 
AIR 1957 SC 363 
AIR 1957 SC 484 
AIR 1953 Cal 15 
AIR 1949 Ajmer 19 
AIR 1949 Mad 467 
AIR 1940 Oudh 367 


J. L. Sehgal, for Petitioner; C. M. Gupta, 
for Respondent. 

MIAN JALAL-UD-DIN ACTG. C. J:— 
At the appellate stage of the proceedings the 
appellant has moved this court for leave to 
amend the written statement. It is this ap- 
plication that requires consideration and de- 
termination by this court. 

2. The appellant has averred that in the 
written statement filed by him in the trial 
court he did not in detail spell out his de- 
fence. The suit of the  plaintiff-respondent 
was based on a promissory note. The defen- 
dant appellant had categorically disclaimed 
the execution of the promissory note. He put 
the plaintiff to strict proof of the same. 
Inter alia the defendant had submitted in the 
written statement that it was common know- 
ledge that financiers obtain signatures of the 
borrowers on a blank paper. When the defen- 
dant appellant appeared as a witness he 
spelt out that the signatures of the appellant 
were taken on a blank piece of paper and 
that the said document had been filled in 
later on in English. The defendant. appellant 
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was a literate businessman and was 
in a capacity to execute and write 
the promissory note himself. The 
learned trial court did not believe 


the statement of the defendant on the ground 
that the defendant had deliberately and 
under no mistake omitted to incorporate the 


material facts in his written statement and he. 


could not be allowed at a later stage of the 


proceedings to change his front and’ make a 


new case for himself. It is: submitted. that 
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the defendant has suffered on account of not 
making a detailed and fuller plea with re- 
gard to the fraud practised upon him as 
mentioned above and defendant has failed 
on a technical plea. The trial court appears 
to have been greatly affected by this absence 
of full and detailed written statement. The 
defendant, therefore, prays that in the inte- 
rest of justice, he be allowed to amend the 
written statement in order to enable him to 
submit a better, fuller and detailed written 
statement. 


3. This application has been resisted by 
the plaintiff respondent on manifold grounds. 
It is submitted that it is no stage to seek leave 
for amending the written statement, that no 
reasonable cause exists for this amendment, 
As a matter of fact, the categorical denial of 
the execution of the promissory note in the 
written statement is evident of the fact that 
the plea now sought to be raised falls within 
the purview of inconsistency of pleadings, 
which cannot be allowed. The application is 
misconceived and is meant to protract the 
proceedings and embarrass the fair disposal 
of the suit. Under law, the purpose of allow- 
ing amendment is only to enable the court 
to decide the real question of controversy be- 
tween the parties. The present case has al- 
ready been effectively decided by the court 
below on the basis of the pleadings and the 
evidence of the parties. The appellant has 
not come with clean hands to the court and’ 
is guilty of laches. 

4. Appearing for the appellant, Mr. Seh- 
gal, has submitted that with a view to do 
full justice in the case, it is desirable and 
proper to order amendment of the written 
statement in terms of the application, Learn- 
ed counsel has led us through the written 
statement and has submitted that as a mat- 
ter of fact, the defendant appellant denied 
the execution of the promissory note which 
is the basis of the suit. Although he had 
stated therein that the financiers are in the 
habit of obtaining signatures on blank | 
papers, he omitted to mention specifically, ` 
that in the present case also the plaintiff who. 
is respondent in the case had obtained the 
signatures of the defendant on a blank paper. 
This the defendant as well as his witnesses 
had specifically stated in their depositions 
before the court. On facts it is established 
from the evidence produced by the defen- 
dant that the promissory note was a blank 
paper on which the signatures’ of the defen- 
dant were secured by the plaintiff. The lower 
court did not attach any importance to this 
evidence and did not rely upon it inasmuch 
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as it was of the view that this evidence was 
inconsistent with the plea taken in the writ- 
ten statement. Therefore, in order to re- 
move that impression, it was necessary, that 
the defendant be allowed to incorporate this 
specific fact in the written statement ag 
this would go a long way in deciding the 
real controversy between the parties. What 
the defendant wanted was to give a fuller, 
more definite, detailed, and better statement. 
Learned counsel has relied upon AIR 1949 
Mad 467, AIR 1957 SC 363. AIR 1958 Cal 
15 and AIR 1964 Cal 439. 


Ə. Shri C. M. Gupta, learned counsel for 
the respondent has controverted the proposi- 
tion enunciated by Shri Sehgal. He has ad- 
vanced the contention that this is no stage 
when the amendment can be allowed, the 
effect of which will be the retrial of the 
whole case and to put the clock back. He 
has further submitted that if the defendant 
was serious about what he says now he 
should have made this application at the 
earliest possible stage before the trial court. 
As he has failed to do it, and has been 
guilty of serious laches, therefore, his appli- 
cation cannot be entertained. Also a valua- 
ble right has accrued to the respondent by 
lapse of time. The trial court has not failed 
to discharge its obligation by deciding the 
real questions in controversy between the 
parties. These questions relate to the matters 
raised in the pleadings of the parties and 
in view of this Order 6 Rule 17 C.P.C can- 
not be attracted to the facts of the present 
case. What the defendant appellant seeks is 
to disturb bis stand already taken in the 
case by destroying his original defence. In 
support of the various contentions raised 
reliance is placed on AIR 1961 Pat 298, AIR 
1957 SC 484, AIR 1976 Ori 216, ATR 1940 
Oudh 867 and AIR 1949 Ajmer 19. 

6. In order to dispose of these respective 
arguments it will be advantageous to give a 
few facts of the case. The suit was instituted 
by the plaintiff-respondent for the recovery 
of Rs. 16,500/- on the basis of the promis- 
sory note on August 14, 1974. The written 
statement was filed on 7-10-1974 and the 
issues in the case were raised on 7-11-1974. 
Thereafter the parties adduced their respec- 
tive evidence and the case was concluded on 
13-9-1976, when a decree was passed against 
the defendant appellant by the trial court. 
The memo of appeal was presented before 
this court on 24-9-1976 and the application 
for amendment was moved on 29-4-1977, i.e. 
nearly seven months after the appeal was 


filed. These dates would guide us in deter- . 
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mining whether the present application seek- 
ing amendment of the written statement has 
been made bona fide. In my opinion, after 
taking into consideration the facts given 
above, it is noticed that the application is 
wholly belated. If the defendant wanted to 
give a better and detailed written statement, 
what prevented him from doing so till the 
conclusion of the suit in the court below? 
Even thereafter when the. appeal was pre- 
ferred against the judgment of the trial court, 
the appellant waited for seven months: and 
did not make any such application. If the 
defendant bona fide believed that he had 
omitted to put forth his case in the written 
statement in a more precise manner, then he 
should have made this application before 
this court immediately along with the memo- 
randum of appeal. It appears that on ob- 
taining a better legal advice he has hit upon 
a plan to make this application with a view 
to see that what his witnesses stated in the 
court below fitted in with his written state- 
ment, In my opinion, if the defendant is 
allowed to amend the written statement at 
this stage (the court can undoubtedly order 
amendment at any stage including appellate 
stage) the result of that would be that the 
defendant will get a chance to introduce a 
new matter in his defence and this would 
be inconsistent with the original stand taken 
by him. O. 6 R. 17 C.P.C. consists of two 
parts; the first part deals with the power of 
the court to order amendment of the oe, 
ings, and the second part enjoins upon the 
court to allow the amendment only when i 

appears to the court that it is necessary for 
the purpose of determining the real questio 

in controversy between the parties. It has 
got no application to those questions which 
a party never intended to disclose or did 
not disclose in his pleadings and which are 
totally inconsistent with those on which the 
pleadings are based, In AIR 1949 Ajmer 19, 
the question of construction of expression 
“questions in controversy between the par- 
ties” came up for consideration before the 
C] of that court. It was held in that case 
that questions of controversy between the 
parties are such questions which are in 
controversy between the parties at the time 
they join issue, that is, when the defendant 
puts in his written statement. They do not 
include any questions which the parties nei- 
ther wish nor intend to dispute till that stage, 
but which at a later stage in the proceed- 
ings parties may wish to raise because they 
have changed their mind or because some- 
thing has happened after the -filing of the 
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. Written statement which makes it profitable 
or necessary. for them to put forward.- The 
same observations have been made in AIR 
1953 Cal 15. In -AIR 1976 Ori 216, the 
learned Judge deciding the civil revision 
petition observed that where the amendment 
would alter the very foundation of the claim 
and will introduce a distinct and separate 
cause of action necessitating a fresh trial 
from the beginning then the amendment 
should not be allowed. If facts were avail 
able to a party when the suit was filed but 
he did not mention these facts, in the plead- 
ings, it will be introducing a new case. The 
_ authorities cited by the learned counsel for 
the appellant do not speak of any amend- 
ment allowed at the appellate stage. There- 
fore, the authorities cited by him are dis- 
tinguishable. Therefore, I am of the view 
that as the proposed amendment will have 
the effect of setting up of a new case of 
fraud, it will mean introduction of an alto- 
gether new plea. and will deprive the plain- 
tiff respondent of a valuable right that has 
accrued to him by lapse of time. The 
effect of amendment will not be to decide 
the real questions in controversy between 
he parties at the time the pleadings were 
before the court. It will necessitate fresh 
trial of the suit which cannot be allowed at 
this stage. The application. is clearly belated 
and, therefore, does not merit any favourable 
consideration. 

7. For the foregoing reasons, therefore, 
the application is hereby rejected. Let the 
main appeal come up for hearing on a date 
to be fixed by the Deputy Registrar. 

Application rejected. 
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Jagtu, Appellant v. Badri and others, Res- 
pondents. 

Letters Patent Appeal No. 14 of 1972, 
D/- 14-12-1977.° 

(A) Civil P. C. (5 of 1908), S. 149 — 
Jammn & Kashmir Court Fees Act (7 of 
1977), S. 4 — Discretion — Exercise of — 
Grant of time to make good the deficiency 
in Court-fees by the Court — Point of limi- 
tation could not be raised by opponent, - 


‘(Against Judgment of Jaswant Singh J. 
D/- 29-11-1974). | | 


AV/AV/A175/78/JDD/DVT 


Jagtu v. Badri 


A. E B. 


A reading of S. 149 of the CP.C. would 
reveal that this section is in. a way an ex 


‘ception to the rule contained in S, 4 of the: 


Court-fees Act. S. 149 of the CPC. js. an 
enabling section and its effect is to, confer a 
retroactive validation on a document which. 
is not duly stamped within the meaning of 
S. 4 of the Court-Fees Act. If the court is 
satisfied that there existed circumstances 
which debarred a party from affixing requi- 
site court-fee to the. document. presented: by 
it the court will exercise discretion. in. favour 
of the party and permit it to make up, the 
deficiency even if on the date the” docu- 
ment if it were to be filed for the first time, 
its filing would have become barred by. time.. 
Once such discretion is exercised and the 
party is allowed to make up the deficiency, 
the proper filing of the document shall date 
back to the day when it was initially’ filed’ 
and not when the deficiency was actually 
made up. In case the court declines to per- 
mit the party to make up the deficiency, it 
shall only hold that the document filed 
before it was not existent in the eye of law. 
Obviously therefore, the plea of limitation. in 
any case would be plainly irrelevant. Pay- 
ment of adequate -court-fee is a matter which 
concerns either the State or the party which 
has to pay the same. The opposite party, 
strictly speaking has no say in the matter 
and the only point which the opposite party 
may be permitted to urge in such cages is 
that the inital filing of the document was 
not in good faith The position would. be, 
different where the document has been 
initially filed beyond the verge of limitation 
and the party filing the same prays that the 
same may be treated within time for the 
reasons urged by it. In such cases the plea 
of limitation is always available to the oppo- 
site party who may have acquired a legal 
right by the late fling of the document. ATR 
1963 S C 431 and AIR 1977 J & K 1l, Rel. 
on. . . (Para 7) 
Anno: AIR Comm. CP:C. (8th Edn), 
S. 149 N. 5. 
(B) Evidence Act (1 of 1872), S8. 146 — 
Veracity of witness — Test of —— Responsi- 
bility of opponent to produce evidence to 
test the veracity — Failure to produce such 
evidence — Testimony of the witness has 
to be accepted. AIR 1961 Pat 129 and ATR 


1988 Nag 156, Dist. (Para. 9) 
Anno: AIR Manual (8rd Edn), Evi, Act, 

S. 146 N. 1. 
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AIR '1961 Pat 120 . 8 
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ATR 1058 SC 431 7 
AIR 1938 Nag L568 9 


R. N. Bhalgotra, for Appellant; T, S. Tha- : 


kur, for Respondents. 

KOTWAL J.i— The short question which 
presently falls for determination in this ap- 
peal is: . 

Whether the appeal is: within time? 

The appellant brought a suit for possession 
‘of land on the basis of right of prior pur 
chase which was decreed by the tral court 
but was dismissed by the lower appellate 
court tn appeal filed by the respondents 
‘against the said decree. The appellant again 
approached the High Court m second appeal 
but here too without any success. His appeal 
was dismissed by a learned single Judge of 
this Court on 29-11-1971 but the learned 
‘single Judge granted leave to file Letters 
Patent Appeal against his judgment. The 
J.etters Patent Appeal was filed by the ap- 
pellant on 25-1-1972. The memo of appeal 
mot being sufliciently stamped, the same was 
returned by the office to the appellant on 
_ £6-2-1972. The appellant filed another memo 
of iappeal on 81-5-1972 with the allegations 
that the original memo returned to him by 
the office had been misplaced by his clerk 
‘and was not traceable, He also made an ap- 
lication supported by an affidavit that the 
time for filing the appeal be extended and 
‘the memo of appeal fled on .31-5-1972 be 
treated as having been filed within time. To 
this an objection was taken by the respon- 
dents that the appeal. as it stood filed on 
81-5-1972, was clearly barred by time. 


2. Whe appellant examined one, Baldev 
Raj, olerk of the appellant’s counsel namely 
Mr. R.N. Bhalgotra, s well as the counsel 
himself as ‘his witnesses. The respondents, 
did not produce any evidence in rebuttal 
despite ‘seeking number of opportunities for 
the purpose, 

3 P. W. Baldev Raj, stated that the 
memo of appeal filed by the appellant on 
25-1-1972 was handed over to him by P. W. 
Mr. R. N. Bhalgotra, advocate, with whom 
the witness was working as a clerk in those 
‘days on 18-2-1972 for refilling the same 
after making up the deficiency in the court 
fees. As the witness ‘had to' leave for Poonch 
on the very next day he could not carry out 
‘the instructions ‘of ‘his advocate. He further 
stated that the returned from Poonch after a 
period of 6 or 7 months. ‘The witness ‘also 
deposed -that he had kept the memo of ap- 
peal in the record pertaining to ‘decided 
wases. Mr. R, N. Bhalgotra, advocate, the 


‘N 
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other wittiess of the appellant, stated that . 
he got the memo of appeal dated 25-1-1972 


‘from the office of the High Court with a 


direction to make up the deficiency in court 
fees. The witness instructed his clerk, P. W. 
Baldev Raj, to do the needful. Subsequently 
the witness on not finding the case listed in 
the court. himself made enquiries from the 
office on 31-5-1972 as to what had happened 
to the appeal and was told by the office that 
the appeal had not been filed till then. ‘The 
witness without losing further time filed a 
fresh memo of appeal on ‘the very same day 
with the requisite court fee and also made 
application supported by an affidavit explain- 
ing therein the reasons for filing the fresh 
memo of appeal and claiming extension of 
time for reasons stated in the application. 
This witness further went on to state that 
he produced the original memo of appeal 
filed on 25-1-1972 in the court after the 
Same was traced from his records. This memo 
of appeal was produced by the witness on 
Ist of Dec., 1976, for which he had also 
made an application explaining the reasons 
why the same was being produced so late. 


- 4. We have heard the leamed counsel 
for the parties at length and have also care- 
fully gone through the record of the case. 


. & In our opinion the question of limita- 
tion does not arise in this case. The case of 
the appellant is that he filed the appeal on 
25-1-1972 when the same was well within 
time, He had to file the second memo of ap- 
peal on 31-5-1972 because the original memo 
of appeal which had been returned to him 
by the office for making up deficiency in the 
court fees was not traceable. This version of 
the appellant is supported not only by his 
two witnesses namely Baldev Raj and Mr. 
R. N. Bhalgotra, but also by the fact that 
the original memo of appeal which bears the 
endorsement of the Deputy Registrar show- 
ing filing of the same on 25-1-1972, has also 
been produced in the court by the appel- 
lant. The fact, therefore, and more especially 
when there is no evidence in rebuttal, stands 
fully established that the appellant filed the 
appeal against the impugned judgment on 
25-1-1972. Admittedly the appeal on this 
date was well within time. The only ques- 
tion which we shall be in reality called upon 
to decide is whether or not we should exer- 
cise our discretion in permitting the appel- 
lant to make up the deficiency in filing the 
appeal which admittedly the appellant had 


made up on 81-5-1972 though without 
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_ seeking the prior permission of the court, 
_S. 4 of the Court-fees Act ordains that: 
“No document of any of the kinds specift 
ed in the First or Second, schedules to the 
Court-Fees Act No. 7 of 1977 annexed, as 


chargeable with fees shall be filed, exhibited . 


or recorded in, or shall be received or furni- 
shed by the High Court in any case coming 
before it, in the exercise of its extraordinary 
original civil jurisdiction; 

or in the exercise of its extraordinary ori- 
ginal criminal jurisdiction; 

or in the exercise of its ordinary civil juris- 
diction; . 

or in the exercise of its jurisdiction as re- 
gards appeal from the judgments passed 
under ordinary original civil jurisdiction of 
the High Court; 

or in the exercise of its powers as a court 
of appeal from Courts subject to its superin- 
tendence; 

or in exercise of its jurisdiction as a 
court of reference or revisions; ` 

unless in respect of such document there be 
paid a fee of an amount not less than that 
- indicated by either of the said Schedules as 
the proper fee for such document.” 

6. S. 149 of the Civil P. C. however, pro- 
vides:- 

“Where the whole or any part of any fee 
prescribed for any document by the law for 
the time being in force relating to court-fees 
has not been paid, the Court may, in its dis- 
cretion at any stage, allow the person, by 
whom such fee is payable, to pay the whole 
or part, as the case may be, of such court- 
fee; and upon such payment the document 
in respect of which such fee is payable, 
shall have the force and effect as if such fee 
had been paid in the first instance.” 

7 A reading of S. 149 of the Civil 
P. CŒ would” reveal that this sec- 
tion is in a way an excetpion to the rule 
contained in S. 4 of the Court-Fees Act. 
S. 149 of the Civil P. C. is an enabling 
section and its effect is to confer a retro- 
active validation on a document which is 
ot duly stamped within the meaning of 
Court-fees Act. If the court is 
existed circumstances 












ment if it were to be filed for. the frst time 

filing would have become barred by 
time. Once such discretion is exercised and 
the party is allowed to make up the def- 
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ciency, the proper filing of the document 


_ shall date back to the day when it was 


initially filed and not when the deficiency was 
actually made up. In case the court declines 
to permit the party to make up the defi- 
clency, it shall only hold that the docu- 
ment filed before it was not existent in the 
eye of law. Obviously therefore, the plea of 
limitation in any case would be plainly irre- 
levant. Payment of adequate court fee is a 
matter which concerns either the State or 
The 
opposite party, strictly speaking, has no say 
in the matter and the only point which the 
opposite party may be permitted to urge in 
such cases is that the initial filing of the 
document was not in good faith. The pòsi- 
tion would-be, of course, different’ where the 
document has been initially filed beyond the 
verge of limitation and the party filing the 
same prays that the same may be treated 
within time for the reasons urged by it. In 
such cases the plea of limitation is always 
available to the opposite party who may 
have acquired a legal right by the late filing 
of the document, We may observe that the 
prayer made by the appellant herein that 
the time may be extended under S. 5 of the 
Limitation Act was purely based upon -mis- 
apprehension of law. We are fortified in 
taking this view from the observations made 
by the Supreme Court in Mahasay Ganesh 
Prasad Ray v. Narendra Nath Sen, AIR 1953 
SC 481, which we reproduce as under 
(at p. 432):— 
_ “Secondly the power of the High Court to 
allow an amendment under S. 149 Civil Pro- 
cedre Code is clearly one under which the 
plea of the bar of limitation may be ignored. 
There are decisions of very high authority 
taking that view. The contention therefore 
that by allowmg the amendment the High 
Court took away the present. appellants’ 
valuable right to plead the bar of limitation 
cannot be accepted. It was a matter of dis- 
cretion for the High Court and the mate- 
rials put before us indicate no reason to hold 
that the discretion was exercised so as to 
violate any recognised principles of law or 
that by granting leave to amend any gross 
injustice has been done. As pointed out by 
the High Court the payment of court-fee is 
a matter primarily between the Government 
and the present respondents and that was 
the whole fight in respect of this centention. 
In our opinion therefore the primary objec- 
tion fails,” . 

8. A similar view has been taken by a 
Division Bench of this Court in . Collector, 


niemam OY 
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Land Acquisition v. Shri Dina Nath Mahajan 
1976 JKLR 421: (AIR 1977 J&K 11) to 
which one of us (Anand J.) was also a party. 


9. Turning now to the factual aspect of 
the case we have no doubt in our mind that 
there are sufficient grounds which warrant 
an exercise of discretion in favour of the 
appellant in permitting him to make up the 
deficiency on 31-5-1972. Mr. R. N. Bhal- 
gotra, witness for the appellant had every 
reason to believe that his instructions had 
been carried out by his clerk, P. W. Baldev 
Raj. As.deposed by P, W., Baldev Raj., Mr. 
Bhalgotra had as many as 600 briefs with 
him during the relevant period. For a busy 
lawyer like Mr. Bhalgotra it was not possible 
to be so meticulous as to make enquiries 
from his clerk or other colleagues the very 
next day as to whether or not the memo had 
been re-filed after making up the deficiency, 


But once he came to know on making en-. 


quiries from the office on 31-5-1972 that 
the memo of appeal had not been re-institut- 
-ed after making up the deficiency he exhi- 
bited remarkable promptness and filed the 
memo of appeal on the very same day after 
affixing to it the requisite court-fees. Mr. 
R. N. Bhalgotra is a counsel of long stand- 
ing and we have no reason to disbelieve his 
statement much less in the absence of any 
evidence to the contrary from the other side, 
Mr. T. S. Thakur has tried to whittle down 
the effect of the appellant’s evidence by 
arguing that the only evidence from which it 
could be shown that P. W. Baldev Raj bad 
in fact gone to Poonch the very next day and 
remained there for 6 or 7 months was the 
diary maintained by Mr. Bhalgotra in which 
the entries would be normally made by his 
clerk, P. W, Baldev Raj. According to Mr. 
Thakur in case the entries during this period 
were proved to have been made by some 
one else, then and then only it could be said 
that P. W. Baldev Raj had in fact gone to 
Poonch and remained there during all this 
time, otherwise the presumption would be 
that he had been all along in Jammu and 
this, in‘ turn, would have proved gross negli- 
gence on the part of both Mr. Bhalgotra and 
his clerk, Baldev Raj. Mr. Thakur further 
went on to argue that the negligence of 
Mr. Bhalgotra or his clerk would in the eye 
of law be negligence of the appellant him- 
self, In our opinion there is an apparent fal- 
lacy in the argument of Mr. Thakur. The 
primary evidence to show that P. W, Baldev 
Raj had gone to Poonch and stayed there 
upto 6 or 7 months, was the statement of 
P. W. Baldev Raj. Entries in the diary main- 
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tained by Mr, Bhalgotra could be only an 
evidence which could either corroborate or 
contradict P. W. Baldev Raj or for that matter 
even P. W. R. N. Bhalgotra. It was, there- 
fore, for Mr, Thakur to have got the diary 
produced in the Court in order to test the 
veracity of the evidence given by these two 
witnesses. This not having been done, there 
is no option but to accept the testimony of 
these two witnesses which in our opinion 
otherwise does not suffer from any infirmity. 
The authorities viz AIR 1961 Pat 129 and 
AIR 1938 Nag 156 aré based upon facts 
quite different and distinguishable from the 
facts of the present case and have, therefore, 
no application to it. 

10. The initial affixing of court fee also 
in our opinion was in good faith. The total 
fee required was Rs. 6/- but the appellant 
had affixed a fee of Rs, 2/- only. The margin 
was not so big as to persuade us to infer that 
adequate court fee was not affixed due to 
any extraneous considerations. The explana- 
tion offered by Mr. Bhalgotra that he believ- 
ed Rs. 2/- to be the requisite court fee ap- 
pears to us to be bona fide. 


ll. For the foregoing reasons we hold 
that the present appeal is within time and the 
same shall now come up for arguments on 
merits on a date to be fixed by the Deputy 
Registrar, 

Order accordingly. 


AIR 1978 JAMMU & KASEMIR 53 
DR, A. S. ANAND AND I. K. KOTWAL, Jj. 


Tarseem Singh, Appellant v, State, Respon- 
dent. 


Criminal First Appeal No. 9 and Criminal 
Ref. No. 13-A of 1975, D/- 1-12-1976°. 


(A) Evidence Act (1 of 1872), S. 105 — 
Burden of proof of exception — On whom 
lies — Standard of proof necessary. 


If an exception is pleaded by the accus- 
ed, the burden of proving the existence of 
circumstances bringing the case within the 
exception lies on the accused, and the court 
presumes the absence of such circumstances. 
The accused was to satisfy the standard ofa 
prudent man. If the material placed - before 
the Court satisfies the test of a prudent man, 
the accused will have discharged his burden. 


°(Against Order of Addl. S. }., Jammu, D/- 
31-7-1975.) 


AU /DU/A87/77/PKK/WNG 
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Nonetheless the “standard `of proof which is 
required to prove an exception is not the 
same as the standard of proof which is re- 
quired to prove a charge, The accused may 
not be able to prove the exception to the 
hilt yet if he has succeeded in'raising reason- 
able doubt in the mind of the court with 
regard to the existence of one or.more in- 
gredients of the offence he shall have dis- 
charged the burden of proving the exception. 
In the instant case the general burden of prov- 
‘ing the intention to commit murder or the 


-© requisite knowledge on the part of the ac- 


cused that his act was likely to result in the 
death of the deceased lay always on the 
prosecution. If the accused by showing cer- 
tain facts and circumstances in the evidence 
succeeded in raising a reasonable doubt in 
the mind of. the court with regard to either 
the requisite intention or the requisite know- 
ledge, he would have discharged the burden 
of proving the exception. AIR 1964 SC 1568 
and AIR 1968 Delhi 177, Followed. 

(Para 7) 

(B) Evidence Act (1 of 1872), S. 145 — 
Cross examination as to previous statements 
— Previous contradicting statements must. be 
proved, 

Before the prosecution can take advantage 
of contradicting the witness under S. 145, it 
is the bounden duty of the prosecution to get 
‘the. statement of those witnesses made under 
S. 161 of Criminal P. C. proved by the offi- 
cer who had recorded those statements dur- 
ing the course of mvestigation. (Para 16) 

(C) Penal Code (45 of 1860), S. 300 — 
Intention of causing death — Accused in- 
sane — Intention to cause death cannot be 


inferred. . | (Para 19) 
(D) Penal Code (45 of 1860), S. 84 — 
Proof of insanity. 


Insanity of accused at .the time of occur- 
- rence has to be judged from his conduct at 
the time of occurrence, previous to the occur- 
rence and after the occurrence along with 
other attendent circumstances. ATR 1971 SC 
778, Rel. on, (Para 19) 


Cases Referred: Chronological Paras 


AIR 1971 SC 778 : 1971 Cri LJ 654 189 
' ATR 1068 Delhi 177 : 1968 CH LJ 1156 7 


| AIR 1964 SC 1563 : 1964 (2) Cri LJ 472- 7. 


R. P. Sethi, for Appellant; Anil Dev Singh, 
Dy. Advocate General, for the State. 

KOTWAL J.:— The appellant has been 
convicted by the learned Additional Sessions 
Judge, Jammu, under S. 302, R, P. C. for 
having committed the murder, of one Kripa 
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imprisonment. He has come up in appeal be- 
fore this Court against his conviction and 


‘there is also a reference before us made by 


the learned Additional Sessions Judge, Jammu 
for confirmation of the sentence. This judg- _ 
ment will dispose of both the appeal as well 
as the reference. 

2. Briefly put, the prosecution story goes 
like this: On 28rd of June 1978 a verbal. re- 
port was lodged with the police station Sad- 
dar by P. W. Ram Saran, According to the 
first informant he was informed by P. W. 
Agya Ram Brahman, ‘while returning home 
from Jammu, that his uncle Kripa Ram had 
been seriously injured by the appellant. 
P. W, Ram Saran iminediately reported the 
matter to his father who was working at 
some machine nearby and both of them there- 
after went to the house of Kripa Ram. They 
found Kripa Ram lying in an injured condi- 
tion and also saw marks of injuries on his 
head and neck. Kripa Ram according to P. W, 
Ram Saran was profusely bleeding and on 
being questioned told P. W, Ram Saran and 
his father that he had' been injured with the 
help of a Suthra (an iron instrument used by 
carpenters for making holes in wood etc.) by 
the appellant in presence of P. W. Ram Singh 
and Lal Singh when he had gone to the 
Haveli of Jagat Sani: Pahalwan for getting 
his plough repaired. P. W, Ram Saran also 
informed the police that the appellant had 
also injured. P. Ws..Ram Singh and Lal Singh 
with the same Suthra. On this report the 
police in the first instance registered a case 
under Section 807 R, P. C. against the appel- 
lant. Harnam Singh ASI immediately there- 
after repaired to the spot and’ recorded the 
dying declaration of Kripa Ram. As the in- 
jared succumbed to the injuries during the 
course of investigation, the offence was. con- 
verted from 807, R. P. C. into one under Sec- 
tion 302, R. P, C. z 

3. The prosecution examined a number of 
witnesses in this case including the two eye | 
witnesses namely, Ram Singh and Lal Singh. 
The statements of P. Ws. Dr. R. N, Sachdeva 
and Dr, Manzoor Ahmed were also transfer- 
red to the file of the ' Sessions Judge which 
the said two witnesses had made before the 
Committing Court. The report of the Chemi- 
cal Examiner was also tendered in evidence 
by the Addl. Public Prosecutor. 

4, The appellant declined to make any 
statement before the Committing Court but 
in the Sessions Court he made a statement 
pleading his insanity at the relevant time in 
defence to the: charge. The trial court after 
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rejected the plea of insanity put forth by the 
appellant and convicted him for having com- 


mitted the murder of Kripa Ram and sentene- ` 


ed him to undergo life imprisonment as stat- 
ed above. The trial court was of the opinion 
that the appellant had failed to discharge 
the burden of proving insanity at the rele- 
vant time. Reliance was placed upon the 
statement of P. W. Ram Singh made in the 
Committing Court which was transferred to 
the file of the trial court under S. 288 Cr. 
P. Code. Reliance was also. placed upon the 
dying declaration made by -the deceased 
Kripa Ram. Besides this, failure on the part 
of the appellant to plead insanity at the ear- 
liest when his statement was recorded in the 
Committing Court, weighed heavily against the 


appellant with the trial court. Another factor 


which the trial court took into consideration 
was that since the injuries were inflicted by 
the appellant on the vitel part of the body 
i e, head, it clearly indicated that an inten- 
tion to Kill was present in the mind of the 
appellant. Again the trial court attached con- 
siderable importance to the report of the 
Doctor who had examined the appellant dur- 
ing the course of the trial and failed to find 
any symptom of insanity at the time of his 
examination, The tial Court was of the 
view that mere probability of insanity was 
not enough to discharge the burden of the 
exception which lay squarely on the appel- 
lant. According to the trial court the appel- 
lant was bound to prove insanity beyond any 
shadow of doubt, The trial Court also held 
that in view of the direct evidence available 


in the case, absence of motive was of no con- - 


sequence, - 

5. We have heard the leamed defence 
counsel and the Deputy Advocate General. 
Both of them have taken care to take us 
through the entire evidence on the record. . 

6. Mr. Sethi, the learned counsel for the 
appellant has assailed the judgment of the 
trial court on a number of grounds. He has 
vehemently argued before us that the assess- 
ment of the evidence made by the trial court 
in regard to the proof of insanity of the ap- 
pellant at the time of the occurrence was 
patently erroneous. He has further argued 
that the approach made by the trial court in 
so far as the burden of proving insanity was 
concerned, was also wrong. Lastly he has 
argued that the dying declaration placed on 
the record was doubtful. 

7. It is now well settled that the general 
burden to prove the charge never shifts and 
it always rests on the prosecution. But if: an 
exception is pleaded by the accused, the 
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burden of proving the existence of circum- 
stances bringing the case within the exception 
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accused will have discharged his burden, 
Nonetheless the standard of proof which is 


quired to prove a charge, The accused may 
not be ablé to prove the exception to the 
hilt yet if he has succeeded in raising reason- 
able doubt in the mind of the court with 
regard to the existence of one or more in- 






the requisite intention or the requisite know- 
ledge, he would have discharged the burden 
of proving the exception. The doctrine o 
burden of proof in the context of the- plea 
of insanity was considered by their Lordships 
of the Supreme Court in Dahyabhai v. State 
of Gujarat, ATR 1964 SC 1568 where the 
court observed as follows (at p. 1568):— 


nanan The doctrine of burden of proof 
in the context of the plea of insanity may be 
stated in the fqlowing propositions: (ly the 
prosecution must’ prove beyond reasonable 
doubt that the accused had committed the 
offence with the requisite mens rea; and the 
burden -of proving that always rests on the 
prosecution from the beginning to the end of 
the trial. (2) There is a rebuttable presump-- 
tion that the accused was not insane when he 
committed the crime, in the sense laid down . 
by S. 84 of the Penal Code: the accused may 
rebut it by placing before the Court all the 
relevant, evidence—oral, documentary or cir- 
cumstantial, but the burden of proof upon ~ 
him is no higher than that rests upon a 
party to civil proceedings; (8) Even if the’ 
accused was not able to establish conclusive- 
ly that he was insane at the time he com- 
mitted the offence, the evidence placed before 
the court by the accused or by the prosecu- 
tion may raise a reasonable doubt m the mind 
of the court as regards one or more of the 
ingredients of the offence, including mens 
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rea of the accused and in that case the court 
would be entitled to acquit the accused on 
the ground that the general burden of proof 
resting on the prosecution was not discharg- 
ed” ee 3 

A similar view was taken by the Delhi High 
Court in Mst. Shanti Devi v. The State, AIR 
1968 Delhi 177. 

8. In this legal background we shall now 
proceed to consider whether or not the ap- 
pellant has succeeded in discharging the 
burden of proving insanity at the relevant 
time. 


9. P. W. Lal Singh has stated that while. 


he was inattentive, somebody inflicted a 
blow in his waist. He could not say who in- 
flicted the blow and with what. He became 
=- unconscious and. when he regained conscious- 
ness he found himself in his own house. He 
however, admits that he was staying in the 
shop of P. W. Ram Singh when he received 
injuries, This witness has been cross-examin- 
ed by the Addl. Public Prosecutor. Statement 
made by the witness during the investigation 
under S. 161 Cr. P. Code was also put to him 
but he denied having made any such state- 
ment. The prosecution did not take care to 
get his statement made under S. 161, Cr, P. 
Code proved by the Investigating Officer. 
While being cross-examined by the Addl. 
Public Prosecutor the witness has stated that 
after some time his brother Rashpal Singh 
had arrived on the spot and caught hold of 
the appellant and took him to the latter's 
house. When cross-examined by the defence 
counsel the witness has stated that 7 or 8 
days before the date of occurrence, the ap- 
pellant had gone mad and his home people 
had confined him in his house on account of 
his madness. This witness has further stated 
that the appellant bore no enmity towards 
Kripa Rom deceased. In court questions the 
witness has stated that during these 7, 8 days 
the appellant would run after the children. 
He also stated in reply to a court question 
that he made a statement before the police 
that the appellant was insane, 


10. P. W. Ram Singh who has also been 
examined by the prosecution has stated that 
_. 4 or 5 days before the date of occurrence the 
appellant had gone mad. On the day of oc- 
currence also he was mad. The witness was 
sitting in his shop when the appellant came 
there, and gave a push to the witness as a 
result of which he fell down and sustained 
injuries on his legs. After that what happen- 
ed the: witness does not know. This witness 
has also stated that the home people of the 
appellant had confined him in his house but 
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unfortunately some small boys opened the 
room and the appellant was let loose, When 


“the appellant came to his shop he was run- 


ning after small children. He also created a 
row in the shop of the witness. The witness 
was confronted by the Addl. Public Prosecu- 
tor with his earlier statements made under 
Sec. 161 Cr. P. Code and in the Committing 
Court, The witness admitted having made 
those -statements but he explained the appa- 
rent contradictions by saying that he had 
made such a statement before the police and 
in the Committing court due to the threat 
held out to him by one Raj Kumar son of 
Kripa Ram -deceased. When cross-examined 
by the’ learned defence counsel, the witness 
has stated that froth was coming out of the 


“mouth -of the appellant and his clothes were 


torn when he was chasing the small children 
on the day of occurrence. He has further 
stated that at that time the appellant looked 
clearly mad. He has also admitted that the 
appellant bore no enmity either towards the 
deceased or towards him or P. W. Lal Singh. 
The witness has further gone to the extent 
of saying that even on the day when he made 
the statement before the trial court, ASI 
Harnam Singh was pressurising him to stick 
to the statement which the witness had made 
before the Committing Court. In his state- 
ment before the committing court which has 
been transferred under S. 288. Cr. P. C. to the 


_trial court file the witness has stated that he 


was sitting in his shop and repairing plough 
at that time and deceased Kripa Ram and 
P. W. Lal Singh were also there. The appel- 
Jant came and picked up iron ‘Suthra’ lying 
there and injured Lal Singh, the deceased, 
and the witness. In cross-examination the wit- 
ness has stated that the appellant bore no 
enemity towards the deceased or the witness. 
or P. W. Lal Singh He has also admitted 
that when the appellant came to his shop he 
was saying that he would kill each and every- 
body living in the village, He has also ad- 
mitted that the appellant started inflicting 
blows indiscriminately as if he was a mad 
dog. It appeared that the appellant was not 
in his senses at that time. 


11. P. W. Rashpal Singh who has also 
been cross-examined by the prosecution has 
stated that there was hue and cry in the vil- 
lage. The children were shouting’....”* On 


hearing this the witness also ran towards the . 


village and saw that the appellant was lying 
down near a wall and froth was coming out 
of his mouth, The appellant was unconscious 


°(Original words omitted) = 
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and was surrounded by small children. The 
witness bodily Hfted the appellant and took 
him to his house. The witness was told: by 
the home people-of the appellant that he had 
gone mad, and they therefore, tied him with 
the help of a rope to a pillar in the house. 
In the meantime the police arrived there 
and the witness left the place. This witness 
was also confronted with his statement made 
by him under S. 161 Cr. Procedure Code be- 
fore the police but the prosecution did not 
care to get that statement proved by the In- 
vestigating Officer. This witness has also ad- 
mitted that the appellant bore no enmity to- 
wards witness or the deceased, 


12, P, Ws. Agya Ram and Ram Krishan 
P. Ws. have also admitted that a number of 
children were also present when the occur- 
rence is said to have taken place. 


18. P. Ws. Faquir Chand and Rajkumar 
have proved the dying declaration of Kripa 
Ram deceased, 


14. The appellant has also examined D. 
Ws, Hansraj, Jagat Ram, Bishamber Singh. 
Bhagat Ram and Shunka all of whom have 
stated with one voice that the appellant had 
gone mad 7, 8 days before the occurrence. 


15. The learned Dy. Advocate General 
has assailed the testimony of P. Ws. Ram 
Singh, Lal Singh and Rashpal Singh and argu- 
ed before us that these witnesses have 
gone back upon their earlier state- 
ments and are, therefore, highly unre- 
liable witnesses. It is no doubt true that 
P, W. Ram Singh had categorically stated 
before the Committing Magistrate that it was 
the appellant who inflicted blows on him, 
P. W. Lal Singh and the deceased Kripa 
Ram. In his statement before the trial court 
however he has given an entirely different 
version about his own injuries. We are satis- 
fied that this witness is not telling the truth 
to this extent. Nonetheless there is a glaring 
feature in his statement even before the 
Committing Magistrate which provides a lot 
of indication about the state of the mind of 
the appellant at the time of the occurrence, 
In that statement too the witness has clearly 
admitted that at the time of occurrence the 
appellant gave a semblance of a mad dog and 
that the appellant was shouting that he would 
kill each and every body in the village. Thus 
we find a reliable clue to the effect that this 
witness also did not want to completely sup- 
press the fact of the insanity of the appellant 
at the time of occurrence. No doubt the state- 
ment of the witness recorded under S. 288. 
Cr. P. Code has been brought on the record 
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of the trial ‘court, nonetheless we can- 
not- hold that the statement made by 
the witness at the trial is wholly unreli- 
able. Before the prosecution can compel us 
to hold such an opinion the prosecution must 
show that some circumstances supervened 
after the witness made his statement in’ the 
Committing Court which led the witness to 
resile from his earlier statement and compel- 
led him to make a different statement in the 
trial court. We find no such circumstance 
either in the cross-examination of the witness 
at the instance of the Additional Public Pro- 
secutor or in any other independent evidence. 
May be that the explanation given’ by the 
witness for the apparent contradictions ip his 
statement before the trial court is true; the 
mere fact that a witness makes a contradic- 
tory statement in the trial court is no guar- 
antee for the inference that his earlier state- 
ment made in the Committing Court was true 
and that his subsequent statement in the trial 
court was false, It is quite possible that in 
the trial court the witness might have re 
verted to truth. In any event the statement 
made by the witness in the committing Court 
as already pointed out, is clearly suggestive 
of the inference that there was definitely 
something wrong with the mental condition 
of the appellant at the time of the com- 
mission of the alleged offence. 


16. The criticism made in respect of the 
statements of P. Ws. Lal Singh and Rashpal 
Singh is also without any force. Before the 
prosecution could take advantage of cov- 
tradicting the witnesses under S. 145 of the 
Evidence Act it was the bounden duty of the 
prosecution to get the statements of those 
witnesses made under S, 161 of the Code o 
Criminal Procedure proved by the officer who 
had recorded those statements during th 
course of investigation. No attempt having 
been made to get those statements proved in, 
this manner we cannot look into these state- 


‘ments made by the witnesses under S. 161 


Cr. P. Code and if we cannot look into thoss 
statements, evidently there will be no con- 
tradictions made out. We are left with no 
option but to believe the statements of P. Ws. 
Lal Singh and Rashpal Singh both of whom 
have frankly stated that the appellant had 
gone mad 7 or 8 days before the occurrence 
took place, and was also mad on the day of 
occurrence. 

17. Coming now to the question of dying 
declaration made by the deceased Kripa Ram, 
we are of the opinion that this statement 
even if believed to be correct does not take 
the case of the prosecution any farther. We 
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are not prepated to believe that the injurias 


on the persons of P. Ws. Lal Singh and Ram ` 


Singh and the deceased Kripa Ram were not 
caused by the appellant. What we are going 
. to find out is whether there was any intention 
on the part of the appellant fo canse these 
injuries and further whether the appellant 
intended to cause the death of Kripa Ram 
by these injuries or whether he knew that 
the injuries which he was. going to inflict 
were likely to result in the death of the 
deceased. We do not. find any indication to 
this effect even in the dying declaration mace 
by the deceased. | 


18. From the evidence which we have 
hereinbefore discussed, the following facts 
-~ and circumstances clearly emerge, 

i) That the ‘appellant was unarmed when 
he came to the shop of Ram Singh P. W.1 
on the day of occurrence; 

ii) That he picked up an iron “Suthra” be- 
longing to P, W. Ram Singh which was lying 
in his shop and started inflicting blows with 
it on Ram Singh, Lal Singh, P. Ws. and the 
deceased Kripa Ram indiscriminately; 

iii) That before attacking P. Ws. Ram 
Singh, Lal Singh, and the deceased Kripa 
Ram, the appellant was openly saying that 
he would kill each and every person living 
in the village; 

iv) That froth was coming out of the 
Mon O o: noe waea he occurrence 
took place; 

v) That the appelant was aksio gmail 
children of the village when he reached the 
shop of Ram Singh P. W. ` 

vi) That the srpallant wei heutige a elas 
resemblance to a mad dog when the occur- 
rence took place; 

vii) That the appellant was bodily Hfted 
by P. W. Rashpal Singh and taken to his 
, house and the home people of the appellant 
stated that he had gone mad; 

viii) That the home people of the appel- 
lant tied him to a pillar with the help of 
a rope and he remained ted until the police 
arrived in the village; 

ix) That the appellant had gone mad 7 or 
8 days before the date of occurrence; 

_ 19. In our opinion all these facts and cir 


_ cumstances are more than sufficient. for us 


jto come to the conclusion that the. appellant 
was.insane at the time when the occurrence 


the time of occurrence, previous to the oc 
and after the pocurrence along with 
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other attendant circumstances, We are for; . 
tified in taking this view by a judgment of 
their Lordships af the Supreme Court in 
Ratan Lal v. State of Madhya Pradesh, AIR 
— SG 778 wherei their Lordships observ- 

“The crucial point df time at which un- 
soundness of mind has to be proved is the 
time when the crime is actually committed. 
The burden of proving, this can be discharg- 
ed by the accused from the circumstances 
which preceded, attended and aolewa the 
cerime” ` 


20. If the appellant really ETE to 
commit murder af Kripa Ram he would have 
in all likelihood came armed to the shop of 
P. W. Ram Singh. Then again there was no . 
point in inflicting injuries on the persons of © 
P, Ws. Ram Singh and Lal Singh before he 
actually assaulted Kripa Ram. He would have 
straightway inflicted injuries on the person 
of Kripa Ram and done him to death. Then 
again had he killed the deceased intentionally ` 
ar with a design, he would not have allowed 
himself to be tied with the help of a rope — 
in his owa house and particularly by his own 
pecple so as to facilitate his arrest by the 
police. There is also nothing on the record 
to show that the appellant bore any enmity 
either towards the injured witnesses or to- 
wards the deceased. No doubt motive is of 
no consequence when there is direct ‘evidence 
to. prove the crime, but motive assumes m- 
portance when the court is called upon to 


find out whether or not’ there was any inten- 


tion on. the part of the: appellant to. commit 
the crime. Motive may also assume import- 
ance when the case hinges upon circumstan- 
tial evidence. We find no reason to beleve 
as to why the appellant should have intended 
to kill Kripa Ram deceased when he ‘had no 
scores to settle with him. Again why should - 
he have taken it into his head to assault 
P, Ws. Lal Singh and Ram Singh with whom 
also he had no enmity. He could not have 
done allthis just for the sake of fun. 


21, Considering all ‘these facts and cir- 
cumstances we are firmly of the view ‘that 
the appellant clearly Jacked intention to Wil 
deceased Kripa Ram and also Jacked know- 
ledge that the injuries which he inflicted on 
the deceased Kripa Ram would result in his 
death. This is because in our opinion the ap- 
pellant was in all probability insane at the 


time of occmrence. 

99. In view of what has been stated here- 
tofore, we are clearly of: the opinion that the 
Prosectition has ‘failed to bring home the 
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It is true that a court which has no juris- 
diction to try a cause cannot confer on itself 
competence to decide it and its decision on 
the question of jurisdiction cannot operate 
as res judicata in a subsequent proceeding. 
But where the plea of want of jurisdiction 
in a forum though available is not raised 
and a decree is passed in that case the ques- 
tion of jurisdiction must be held to have 
been decided by implication and the decree 
will be constructively res judicata. This view 
was expressed in AIR 1960 Cal 3831 Jnan 
Chand y. Jugal Kishore, and AIR 1961 Cal 
422 Binaras Ice Factory v. Sukho Lal. It is 
competent for legislature to alter the rights 
of parties by making appropriate provisions 
as it thinks proper in a statute but courts 
of law are in no way authorised to alter the 
rights of parties, for if that view is held to 
prevail that will be abhorrent to the doctrine 
of res judicata and in that case the court 
shall become instrument for the unsettle- 
ment of rights rather than for the preserva- 
tion thereof. Therefore even the reference on 
point of law which concerns the point of 
jurisdiction or limitation, if that question is 
a mixed question of fact and law special 
consideration should not be applied for re- 
opening it. In the instant case the question 
that the arbitration agreement is void and 
unenforceable and therefore award founded 
on it is void is also a mixed question of fact 
and law. It was open to the party claiming 
under the agreement at that time when 
notice ‘was issued to it to show to the court 
that the arbitrator had no jurisdiction to make 
the award as the agreement was void. This 
was not done. Therefore, keeping in view 
the principle enunciated above, it is too 
late in the day for the petitioner even 
though his right to maintain this application 
is assumed to exist for the sake of argument 
to challenge the legality of the award when 
he could-have done so at the time when the 
award was filed in the court and he was 
asked to file objections but he did not file 
any. The question is, is it permissible to 
allow a party to rake up a controversy after 
considerable time, say after 10, 20, 80 or 50 
years from the date of the decree, when 


the decree has settled the rights of the 
parties, when rights have been conferred, 
obligations have been incurred and an ac 
tion has been taken pursuant to a decree 
granting that no limitation is provided in the 
Act? In my opinion this cannot be permitted 

hen the party seeking to do so could do 
- iso at the appropriate time but failed to do so, 


State v. G. S Baroca 
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12. For all what has been stated above, 
I see no force in this application and the 
same is hereby dismissed. 
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DR. ADARSH SEIN ANAND AND 
I. K. KOTWAL, JJ. 
State of J & K, Appellant v. G. S. 
Baroca, Respondent. 
Letters Patent Appeal No: 2 of 1976, 
D/- 16-12-1977.* ° 
J&K High Court Rules (1975), R. 45 


'— J&K Limitation Act (9 of 1995 Smt), 


S. 29 (2) —J&K High Court Letters 
Patent Cl. 26 — J&K Constitution Act 
(1996 Smt.), S. 67 (2) — L. P. Appeal 
Limiation for filing—Validity of R. 45— 
Power of the High Court to regulate its 
practice — Limitation Act (1963), S. 29. 
A conjoint reading of CL 26 of the 
Letters Patent and S. 67 Cl. (a) of the 
Jammu and Kashmir Constitution Act 
shows that the High Court has power to 
regulate the practice of the High Court 
which power must include the power to 
make rules providing period of limita- 
tion for appeals to be filed under Cl. 12 
of the Letters Patent. (Para 3) 
The limitation provided for any lis 
in the first Schedule of the Limitation 
Act has on terms of S. 29 of that Act 
itself, to give way to a different period 
of limitation provided for the same lis 
in any other special law within, the 
meaning of the Section. There would 
be, therefore, no occasion for two dif- 
ferent periods of limitation being ap- 
plied to the same proceeding and conse- 
quently no occasion to be confronted 
with a contradictory position so far as 
the period of limitation is concerned. 
í (Para 5-A) 
There is thus no inconsistency between 
R. 45 of the High Court Rules and Article 
156-A of the Limitation Act and the limi- 
tation for L. P. appeal would be 60 days 
as provided under the rule and not 90 
days as provided under the Article. The 
conclusion is, therefore, inescapable that 
R. 45 of the High Court Rules has been 
framed by the High Court in exercise 
of the powers conferred upon it by Cl. 26 
of the Letters Patent which is a ligisla- 


*(Against Judgment of Mian Jalal-ud 
Din J. D/- 30-4-1977 : (1977 Lab IC 
NOC 117 (J & K). 
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S: 30 with the result that such an award 


will not have to be set aside but adjudged . 


as non-existent. An award on the supposition 
of an arbitration agreement which 
does not exist would be void ab initio and, 
therefore, not worthy of notice in the eye 
of law for the purpose of being set aside. 
The same appears to be the position where 
the challenge to the award is on the ground 
that the arbitration agreement is void by 


reason of non-compliance with any of the. 


conditions precedent to its validity. The exist- 
ence and validity of the arbitration agree- 
ment, therefore may be challenged by an 
application under S. 38 even though an 


award on the basis of the supposed arbitra- - 


tion agreement has been made, and even 
though an application under $. 33 is made 
after the expiry of the time prescribed by 
Art. 158 of the Limitation Act of 1908, The 
same distinction between the existence and 
validity of an arbitration agreement or award 
is reflected in S. 82 of the Arbitration Act. 
Thus, non-existence and invalidity of an 
arbitration agreement are not grounds for 
setting aside the award under S. 30 and 
Art. 158 of the Limitation Act (1908) does 
not apply where the relief sought is ‘to have 
the award declared null and void on the 
ground that there existed no arbitration 
agreement.” 

I, however, do not subsets to the view 
laid down by a Single Bench of Allahabad 
High Court reported as AIR 1963 All 68 
that under Section 88 the court has not 
ample power to set aside the award on any 
grounds other than those mentioned in Sec- 
tion 30 and that Section 88 relates to the 
procedure which has to be adopted for set- 
ting an award aside, while Section 30 con- 
fines the power or jurisdiction of the court 
to which an application is made for setting 
. aside an award on the grounds mentioned in 
that section and that the two sections - * have 
to be read together, 

11. Again, it is to be noticed that in 
order to set aside an award under Sec. 30 
a party has to apply within 30 days under 
Art. 158 of the Limitation Act. But this 
Article can have no application to an appli- 
cation made under Section 33 of the Act. 
There. is no limitation prescribed for making 
an application under this Section.. In this 
view of mine I am fortified by a judgment 
of this court in AIR 1967 J&K 120 and 
AIR 1957 Pat 417.3 I, however, cannot 
persuade to follow AIR 1955 Raj 153 
which says that Article 158 will apply to 
both sets of the applications. In the case 


Kashmir Hill Forests v. State (Mian Jalal-Ud-Din J.) 
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before us from the subject-matter of the ap- 
plication it is evident that it does come 
within the purview of Section 38 and not 
Section 30 of the Act. The applcation is 
not beyond time as Article 158 can have 
no application to this. But even conceding 
this proposition in favour of the petitioner, 
he has to surmount a formidable difficulty 
that he can really seek relief under Section 
83. This is so because the section confers a 
right on a party to challenge the validity of 
an ‘arbitration agreement’ or an ‘award’. This 
section nowhere gives power to a party to 
challenge the decree passed pursuant to the 
award. Therefore, whereas an application can 
be made under Section 33 for adjudging an 
agreement or an award as invalid no such 
application is contemplated by the section 
for challenging the decree based on the 
award itself. In my opinion when an award 
is made rule of the court after the partes 
are given chance to-file their objections 
thereto, a command of the court ‘is super- 
added to it and it becomes a decree of the 
court. A party cannot after -the award has 
been made rule of the court apply for dec- 
laring an agreement or the award invalid 
without calling in question the validity of 
the decree itself as the award has merged in 
the decree of the Court. It is true that juris- 
diction of an arbitrator to give an award is 
founded upon a valid agreement and if an 
award is made on a void agreement then it 
be ignored as it is destitute of any legal ef- 
fs an award without furisdiction and it can 
fect. But even on the question of jurisdic- 
tion a party has to come at the appropriate 
time and show to the court before a decree 
follows on the award that the award is in- 
valid or void because of want of jurisdiction. 
Under Sec, 17 of the Act where the court 
sees no cause to remit the award to the arbit- 
rator for reconsideration and does not set 
aside the same it shall after the. time for 
making the application to set aside the award 
has expired. or such application having been 
made after. refusing it announce fudgment 
according to the award and upon the judg- 
ment so pronounced a decree shall follow. 
The question therefore is when a plea as re- 
gards the jurisdiction which is also a ques- 
tion of fact and law is available to a party ` 
at an appropriate stage of the passing of the 
decree ard the plea is not taken anda 
decree is passed without any objection, is it 
open to him to come afterwards and agitate 
the question that the decree and the award 
are invalid? Will not his case be governed 


by the. principle of constructive res judicata? 
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ment.. Therefore, in my view the petitioner 








application. Even if. it be assumed, as 
argued by the counsel for the petitioner, that 
Des Raj was a common partner of both the 
; s that will not however make the . two 

firms as cne entity, The two firms are two 
different entities. The observations: made in 
AIR 1957 Pat 417 at para 41 relied upon by 
the leamed counsel for the petitioner that 
the words “any party” contemplate and in- 
clude the persons alleged to be parties 
though they may not be actually partles and 
therefore they mean also persons who are 
not actually parties but who claim and who 
are alleged to have entered: into arbitration 
agreement are of no substantial import in the 
case of the petitioner inasmuch as the 
authority relied upon lays down that any 
party though not actually a party to the 
agreement must nevertheless be a party 
who claims. to be so-or is alleged to have 
entered into the arbitration agreement. This, 
the petitioner has not alleged much less, has 
established. Have the respondents alleged 
or admitted. anywhere that the petitioner firm 
was a party to the said agreement? They 
hfve not. Therefore the authority is distingul- 
shable.. 

9, The next question that falls for con- 
sideration is about the true scope of Secs. 80 
and 38 of the Act, and their application , to 
the. present case. Also as to -what is. the 
period. of limitation for making such appli- 
cations. This proposition of law has been the 
subject-matter of many decisions of the In- 
dian. High Courts and conflicting views have 
been expressed: on these questions. The difi- 
culty has arisen because of inartistical langu- 
age employed in the two sections. -Never- 
theless the two sections have to be construed 







to find out the scope and ‘object of each of 
e two sections. 

. 10. On a thoughtful consideration of the 
Jmatter it appears to me that Sec. 30 applies 
to those. cases in which an award has been 

ed and is sought to be set aside on the 
ground of misconduct of arbitrator or um- 

‘pire or that it ig made in contravention of 
Sec. 85. or that it has been improperly pro- 
cured. These- grounds. stand quite apart from 
the ground of invalidity or the non-existence 
ef the arbitration agreement or the award. 
The words occurring. in. sub-clause (c) of 


Sec. 80 “or is: otherwise invalid” contemplate. 


ef those. cases where the award suffers from 
a legal infirmity which is- apparent on. the 


firm has got no locus standi to make the’. 


A. I. R. 
face of the award or the record which is the 
basis of the award. Section 88 is a distinct 
section and it covers those cases in which 
an arbitration agreement itself or the award 
based on such agreement is sought to be 
avoided on the ground of non-existence or 
invalidity of the agreement or the award. 
In other words sub-clause (c) of Sec. 80 can 
kave no application to cases where an agree- 
ment or an award is challenged on the 
ground of its non-existence or invalidity. 


) 








Thus Section 30 (c) is not a genus and Sec- 
tion 33 species thereof. The two sections have 
got different scope and have been enact 
for achieving different objectives. In ATR} 
1954 Puni 171, Bhandari CG. J. held as 
under: (At p. 178): 


' “that when the court proceeded to dis- 


‘miss the application under S. 80 on the 


ground that the application was barred by 
time, it was incumbent upon the court to pro- 
nounce upon the application under Sec- 
tion 33 and to decide whether the arbitration 
agreement, and consequently the awaré 
which was given in pursuance of that agree- 
ment was or was not invalid. If after hearing 
the parties the court came to the conclusion 
that the award was not invalid, it was per- 
fectly justified in pronouncing judgment in 
accordance with the award”. 

In AIR 1956 Cal 321 Bachawat J. (as he 
then was) dissenting from the majority view 
observed as under (at p. 349):— 


-. “The Arbitration Act, 1940 distinguishes 
between an application for setting aside an 
award and an application for a decision that 
the award is a nullity and consequently, does 


not legally exist and contemplates that an. 


application of the former kind may be made 
under S, 80 and an application of the latter 
kind under S. 88. Non-existence and invali- 
dity of arbitration agreement and an order 
of reference to arbitration are not grounds 
for setting aside the awerd under S. 80”. 
This minority view of Bachawat §. was 
quoted with approval in a Full Bench fudg- 
ment of Delhi High Court in AIR 1968 Delhi 
21 where thelr Lordships held as under 
(at p 25):— 


“Where the challenge to the award is on 
the ground of factual : non-existence. of the 
arbitration agreement, the case would be 
one of challenge to the existence of the 
award in S; 38 and not tp its - validity in 


YA 
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Court. He has further conceded that 
the firm which entered into contract 
sought to be avoided him was 
(barring one partner) constituted of dif- 
ferent partners. He has, however con- 


tended that notwithstanding this the peti- 
tioner can nevertheless approach the court 
and seek the annulment of the award as 
also of the decree on the ground that the 
agreement on which the award is founded 
ig void as it contravenes the - provisions of 
Article 122 of the J, & K. Constitution. He 
has further urged that no liability could be 
fastene on the petitioner's firm to pay the 
outstanding as the petitioner’s firm is under 
no obligation to the respondent to pay the 
amount. As notice of demand has been issued 
to the petitioner's firm it can ask the court 
to adjudicate upon the legality of the agree- 
ment dated 31-5-1964, 


7. Mr. Anil Dev Singh appearing for the 
respondent has, on the other hand, submitted 
that the petitioner has got no locus standi to 
make the application under Section 38 of 
the Act as he is not a party to the agree 
ment. He has further disputed the correct- 
ness of the allegation made by the petitioner 
that the agreement in question was void. A 
more formidable argument raised by him is 
that the application under Sec. 33 is not 
competent inasmuch as the plea regarding 
the invalidity of the agreement was avall- 
able at the time of filing of the objections 
under Section 30 of the Act when the par- 
ties were called upon to do so by the court, 
As no objections were filed then and the 
parties allowed the court to meke the award 
the rule of the court the petitioner cannot 
now turn round and contend that the award 
- and the decree based thereon are bad in 
law and unenforceable. Moreover, Section 33 
enables a party to challenge the validity of 
the agreement and the award but not the 


decree passed pursuant to the award. It is. 


further submitted that the application is be- 
yond time and has been made two years 
after the passing of the decree. I 

the objections to the award should have been 


filed within 30 days as prescribed by Art. 158 
of the Limitation Act. This right was avail 
able to the petitioner under Section 30 of the 
Act. According to the learned’ counsel there 
is no practical difference between Section 30 
and 33 in so far as the grounds for setting 
aside the award can be taken. Section 30, 
more so Clause (c) of that Section sets out 
comprehensive grounds whereas Sec. 38 
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lays dow the procedure for it. Even the 
ground that the award be adjudged as void 
because of the nullity or the non-existence 
of the agreement is covered by Clause (c) 
of Sec. 30. To put it differently the argu- 
ment is that the whole of Clause (c) “that 
an award has been improperly procured or 
is otherwise invalid” is the genus and Sec- 
tion 38 is the species thereof. According to 
the learned counsel the words “or is other- 
wise invalid” are intended to be general in 
character and they cover all forms of invali- 
dities including invalidities which amount to 
nullities. Therefore the application in the 
instant case even for adjudging the agree- 
ment and the award as void even though. 
labelled under Section 88 should have been 
made within the statutory period of 30 days 
under Art, 158. Authorities have been cited 
at the bar which will be taken due notice of 
and dealt with at the appropriate stage. 


8. The points raised at the bar though 
not free from difficulty are nevertheless of 
great interest and import. In the first place 
is to be determined the locus standi of the 
petitioner; whether he can challenge the 
validity of the agreement as also the award. 
Under Sec. 38 any party to an agreement 
may challenge the -validity or the existence 
of an agreement or award. The words “any 
party to an agreement” are no doubt compre- 
hensive enough to include any partner of the 
firm also against whom the award has been 
made. But there must be semblance between 
the two. It is admitted that the firm against 
which the award was made by the arbitra- 
tor is a different firm from the petitioners 
firm although the two firms bear the same 
name. When the constituents of the two 
firms are different or at any rate when it has 
not been established that there is some 
common relationship or semblance between 
the two firms and when the leases worked 
out by the two firms are different and the 
amount sought to be recovered pursuant to 
the award is in respect of a different lease | 
in which the petitioner's firm has no con 
cern or connection, then itis difficult to follow 
as to how the petitioners firm can be said 
to be a party to the agreement and how the 
provisions of Sec. 38 can be attracted to 
such a case. Before invoking Sec. 33 the,. 
locus standi or competence of a party to 
make an application must be established. 


. According to the Section the only competent 


person to make an application is one who is 
The petitioner's 
firm which seeks to avoid the agreement andj- 
the award was not a party te the agree 
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V. S. Malhotra, for Applicant; A. D, Singh, 
for Respondents. 


ORDER:— This is an application under 
S. 33/11 of the Jammu and Kashmir Arbitra- 
tion Act (hereinafter to be referred as ‘the 
Act?) made by the firm petitioner through 
Bhikam Chand the holder of General Power 
of Attorney for adjudging the arbitration 
agreement as void and unenforceable and 
for setting aside the award made pursuant 
to the said agreement or in the alternative 
for removal of the Arbitrator. 


3. It is averred that the petitioner firm 
was constituted under a deed of partnership 
dated 16-5-1968 and it had six partners 
namely Shri Des Raj, Smt, Lila Rani, Smt. 
Thakari Devi, Shri Girdhari Lal. Sh. Om Par- 
kash and Smt. Durgi Devi. The firm was grant- 
ed lease in Dudu Range, District Udham- 
pur which has since been worked and all 
dues have been paid to the Government. 
Another firm bearing the same name but 
consisting of almost different partners (ex- 
cepting one common partner) also obtained 
a lease in 1964 in the Forest Compartments 
Nos. 89° (b), 90 and 91 in Lander Range 
Ramban Division and an agreement for 
working the said lease was executed by that 
firm on 31-5-1964. The said agreement was 
signed by the respondent No. 2, Conservator 
of Forests who had no authority to sign it on 
behalf of the Sadar-i-Riyasat (now the Gover- 
nor). The aforesaid agreement is, therefore, 
claimed as void and illegal as the same was 
made in contravention of S. 122 of the 
Jammu and Kashmir Constitution. It is fur- 
ther averred that in the course of operation 
of the aforesaid lease certain disputes arose 
- between the said firm and the Department. 
The matter was therefore referred to the ar- 
bitration of the Chief Conservator of Forests 
under the Arbitration Agreement. The Ar- 
bitrator who was biased against the said firm 
arbitrarily found that an amount of Rupees 
97800/- was due from the said firm and he 
consequently made the award. Recovery pro- 
ceedings have been initiated although the 
firm is under no obligation to pay the claim. 
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The petitioners have urged that no award 
could be made on. a void agreement and no 
claim found due on the said agreement could 
be enforced against the petitioners frm. The 
award be therefore set aside and the arbitra- 
tion agreement declared void and the peti- 
tioner firm absolved of the liability to pay 
the amount in question. 


3. The respondents have resisted the ap- 
plication on the ground that the application 
18 not maintainable and ig incompetent be- 
cause the disputes that were referred to the 
arbitrator have already been resolved ky him. 
He has given the award which award was 
made rule of the court on 18th of Septem- 
ber 1972. The arbitrator having become 
functus officio the prayer of the petitioner 
that he may be removed is misconceived 
and is not maintainable. The award having 
been made rule of the court cannot be chal- 
lenged more so when the decree has follow- 
ed the award. At the appropriate stage oppor- 
tunity for filing objections against the award 


was given to the firm and its partners but © 


they failed to file the same within the statu- 
tory period. Now it is too late in the day 
for the petitioner to come forward after two 
years to object to the validity of the award 
as also challenge the legality of the apree- 
ment as being in contravention of the provi- 
sions of the Constitution. It is denied that 
the agreement is void. The petitioner firm 
has no locus standi and cannot dispute the 
liability to pay an amount of Rs. 27800 /- 


. which is now payable under the decree of 


the court. In view of this it is submitted 
that the application be dismissed. 

4, The following issues have been raised 
in the case:- 

I. Is the present petition maintainable 
when admittedly the disputes which arose 
out of the contract were referred for arbitra- 


tion and when the arbitrator passed an award . 


which has already been made rule 
court? O. P. P. 

2. In case the petition is held maintainable, 
is the contract containing arbitration clause 
void? If so, how? O.P.P. 

5. Counsel for the parties submitted that 
they had no evidence to lead on issue No. 1. 

6. Mr. Malhotra appearing for the peti- 
tioner has conceded that the arbitrator has 
already given his award and the said award 
was made rule of the court on 18-9-72 and 
that under the decree passed pursuant to 
the award by this court a sum of Rs, 27800/- 
has been found due. He has also conceded 
that the petitioner has moved the court two 
years after the award was made rule of the 
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charge to the appellant. We therefore, whils 
giving benefit of doubt to the appellant, ac- 
cept the. appeal, set aside the conviction and 
the sentence. passed on the appellant Tarseem 
_ Singh, and acquit him of the charge, The re- 
ference made by the leamed Additional Ses- 
sions Judge, Jammu, is hereby rejected. We 
may further observe that the appellant shall 
not be released from the fail but shall be re- 
ferred to the Mental Hospital Jammu, where 
he shall be kept under observation and 
treatment and released only when his in- 
sanity is cured. 

A. §. ANAND Ju— 23. L agree: 

24. The learned Deputy Advocate Gene- 
ral, immediately after the judgment was pro- 
nounced prayed for a certificate under Arti- 
cle 134 of the Constitution of India for leave 
to file an appeal to the Supreme Court. 

25: The case is based on appreciation of 
evidence and the grounds on which the ap- 
peal has been accepted are based. on the law 


laid down by the Supreme Court. There is no 


question, which is no question of law, much 
less any substantial question, which may re- 
quire determination by their Lordships of 
the Supreme Court. The prayer for the grant 
of the certificate is rejected. 


Appeal allowed. 





AIR 1978 JAMMU & KASHMIR 59 
MIAN FALAL-UD-DIN, J. 

M/s. Kashmir Hill Forests, Applicant v. 
The State of J, and K. and others, Respon- 
dents, 

Arbitration Appla. No. 10 of sil 
88-4-1976. 

(A) Jammu and Kashmir Arbitration Act 
(2 of 2002 Smt), S. 88 — Validity of the 
- arbitration agreement -——- Who can apply — 
Stranger to the agreement cannot challenge. 
(Arbitration Act (1940), 8. 33). 

Only parties to the arbitration agreement 
can apply under S. 83 for challenging the 
validity of the agreement. Where the arbitra- 
tion agreement and the dispute which had 
arisen related to one of the two firms bear- 
ing the same name but consisting of different 
persons as partners except for one common 
partner and there was no suggestion that the 
two firms had some commen relationship, 
held, that the other firm could not apply 
challenging the validity of the agreement. AIR 
1957 Pat 417 (Para 41) Dist. (Para 8) 


GT/GT/C07/76/TVN/ESB 


D/- 


Kashmir Hill Forests Y. State ` 


| J&K. 504 
_(B) Jammu & Kashmir Arbitration Act (2 of 


_ 2002 Smt), Ss. 830 and 33 — Sections apply 


to two different categories, of cases — Sec- 
tions need harmonious construction avoiding 
inconsistency. (Arbitration Act (1940), Ss, 30 
and 33). AIR 1963 All 68, Diss. from. 


Construing Ss. 80 and 88 of the Act har- 
moniously aud having regard to the scope 
and object of each of them, S. 30 must be 
held to apply to cases where the award has 
been filed into Court and is sought to be 
set aside on the ground of misconduct of 
arbitrator or umpire, that it contravenes 
S. 85 or that it was improperly procured. On 
the cther hand S. 88 should be held to apply 
to cases where the validity ‘or existence of the 
arbitration agreement itself is challenged, AIR 
1954 Punj 171, Dissenting Judgment in AIR 
1956 Cal 321, AIR 1968 Delhi 21 (FB) Foll 
AIR 1968 All 68 Diss. (Paras 9 & 10) 


(C) Jammu and Kashmir Arbitration Act 
(2 of 2602 Smt.) 8s. 80 and 33 — Limita- 
tion, (Limitation Act (1908), Art. 158); (Ar 
bitration Act (1940) Ss. 30 and 33), AIR 1955 
Raj 153 Diss, 


Article 158 of the Limitation Act prescrib- 
ing 30 days for filing the application chal- 
lenging the validity of the award filed into 
court applies only to cases falling under Sec- 
tion 30 of the Jammu and Kashmir Arbitra- 
tion Act and not to those falling under Seo- 

tion 33 of that Act. Therefore, an application 
challenging the validity or existence of the 
arbitration agreement can be filed at any 
time since no time limit has been prescribed 
under the Limitation Act. AIR 1987 J and K 
120 and AIR 1957 Pat 417, Foll. AIR 1955 
Raj 158, Diss. . (Para 11) 


(D) Jammu and Kashmir Arbitration Act 
(2 of 2002 Smt), S. 88 — Section does not 
contemplate challenge of the decree based 
on the award. (Arbitration Act (1940) 8. 33). 


Following the reasoning applied to cases 
where decisions by courts having no juris- 
diction in the matters are left undisturbed 
for failure of parties to challenge them at ap- 
propriate time, an arbitration award made a 
decree of court without any challenge when 
such challenge ought to have been made, the. 
decree was not open to challenge under S. 83 
of the Arbitration Act. Principle of Construc- 
tive Res Judicata governs such situations and 


the award. ATR 1960 Cal 831 and AIR 1961 
Gal 422, Foll, (Para 11) 
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tive ‘enactment having a statutory force. 
R. 45, in turn, would also be a statutory 
rule having the same binding force as 
an enactment of the legislature 
Ss, 102 and 157 of the Constitution are 
wide enough to include the letters patent 
in their ambit and so, R. 45 of the High 
Court Rules is a special law for all in- 
tents and. purposes within the meaning of 
S. 29 of the Limitation Act. ATR 1962 
SC 247 and AIR 1958 Punj 365 Applied. 
(Para 6) 

Anno: AIR Comm, Lim, Act (5th Edn), 
S. 29 Notes 3, 5, 6. i 


Cases Referred: Chronological Paras 
AIR 12962 SC 247 5-A, 6 
AIR 1958 Punj 365 5-A 


A. D. Singh, for Appellant; Respon- 
dent in person. 

L K.. KOTWAL J.:— This Letters 
Patent Appeal is directed against the 
judgment of a learned Single Judge of 
this Court accepting the respondent’s 
writ petition A preliminary objection 
has been taken by the respondent that 
the appeal is barred by time 

2. The petition was accepted by the 
learned Single Judge on April 30, 1976, 

appeal assailing the 
judgment of the learned Single Judge 


‘was filed on July 16, 1976, Le. within 77 


days from the date of the judgment. 
The respondent has raised the plea of 
limitation placing reliance upon R. 45 of 
the Jammu and Kashmir High Court 


~ Rules, 1975, R. 45 reads thus: 


"45. An appeal under Cl 12 of the 
Letters Patent- shall be preferred withia 
sixty days from the date of the judg- 
ment: appealed from, provided that the 
Court may in its . on good 
cause shown, extend such period.” 


If the period of limitation for the present 


- -appeal is governed by R. 45 then there 


can be no manner of doubt that the ap- 


_peal would be barred by limitation even 


after excluding the time spent by the 
appellant in obtaining the copy of the 
judgment appealed against. Mr. A. D. 


Singh, the learned Additional Advocate - 


General has, on the other hand, contended 


that the appeal shall be governed not by. 
_R. 45 of the High Court Rules, 1975, but 


by Art. 156-A of the Limitation Act. 
which provides a period of 90 days for 
appeals from a decree or order of the 
High Court of Judicature in the exercise 
of its original jurisdiction; the period to 
be reckoned from the date of the decree 
or the order appealed from. Art. 156-A 
of the Limitation Act reads thus:— . 
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itself. - 
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Description of Peried of Time from 
appeal Limitation which period 
begins to run 
156A. From. a deeree or Ninety The date of 
order of the High days decree or order 
Court of Judicature appealedfrom, 
in the exercise of i 
its originai jurisdio- 
ton. -` 


The High Court Rules of 1975, have been 
made applicable from list Jan, 1976 and 
the appeal has been filed on July 16, 
1976, i e. long after these rules came in- 
to force. These rules have been framed 
by the High Court of Jammu and Kash- 
mir with the previous approval of the 
Governor of Jammu and Kashmir in ex- 
ercise of the powers vested in it under 
S. 102 of the Constitution of Jammu and 
Kashmir read with S. 67 of the . Jammu 
and Kashmir Constitution Act, 1996, Sec- 
tion 122 of the Code of Civil Procedure, 
1977, S. 80 of the Jammu and Kashmir 
Civil Courts Act, 1977 and Cl. 26 of the 
Letters Patent (Jammu and Kashmir) 
and all other powers enabling the High 
Court to frame rules. As the appeal 
has been filed under CL 12 of the Letters 
Patent, we shall be mainly concerned 
with the powers of the High Court to 
frame rules under Cl. 26 of the Letters 


. Patent. CL 26 of the Letters Patent 


reads thus: 


“26. And we do further ordain that the 
High Court may consistently with the 
law for the time being in force make 
rules in respect of the matters specified 
in S. 67 of the Jammu and Kashmir Cun- 
stitution Act, 1996, subject to the con- 
ditions specified in sub-s. (2) of the 
aforesaid section.” 


- 3. A bare reading of CL 26 would 
show that the High Court is empowered 
to make rules in respect of matters speci- 
fied in S. 67 of the Jammu and Kashmir 
Constitution Act, 1996, provided the rules 
are consistent with the law for the time 
being in force and provided further that 
the conditions specified in sub-s, (2) of 
S. 67 of the. Jammu and Kashmir Consti- 
tution Act 1996, are not violated. This 
inevitably brings us to the consideration 
of S. 67 of the Jammu and Kashmir 
Constitution Act, 1996, which shorn of 
unessentials is reproduced as under +¢— 


"67. (1) The High Court may, consis- 
tently with the laws for the time being 
in force, make rules :— 


(a) to regulate the practice of the ` 


aa a 
ae ly 


Court; 
(b) to (f) xx 


\ 


+ 
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(2) Such rules shall be made with the 
approval of a majority of the Judges of 
the Court and the sanction of the Coun- 
aL”. 


A conjoint reading of Cl 26 of the 
- {Letters Patent and S. 67 Cl. (a) of the 

ammu and Kashmir Constitution Act of 
1996 shows that the High Court has 
power to regulate the practice of the 
High Court which power must include 
the power to make rules providing period 
of limitation for appeals to be. filed 
under Cl. 12 of the Letters Patent. 
This power of course, is to be ex- 
ercised subject to the conditions that 
the majority of the Judges of the 
High Court approve of the rules and the 
rules are framed after obtaining the 
sanction: of the Council, which after the 
coming into force of the Constitution of 
Jammu and Kashmir, means the Gover- 
nor of Jammu and Kashmir. 


4. Precisely speaking the argument cf 
Mr. A. D. Singh is that as R. 45 of the 
High Court Rules, 1975, which have been 
framed by the High Court in exercise of 


the powers vested in it under Cl. 26 of. 


the Letters Patent is inconsistent with 
Art. 156-A of the Limitation Act inas- 


much as it provides a different pericd of- 


limitation from the one provided under 
Art. 156-A, the rule is ultra vires of the 
powers of the High Court. According to 
the learned counsel, any rule which the 
High Court frames under Cl. 26 of the 
Letters Patent must not run counter to 
any other provision contained in any 
other law for the time being in force, as 
would be borne out, according to the 
learned counsel, from the expression, 
“consistently with the law for the time 
being in force”, employed in Cl. 26 of the 
Letters Patent. In order to appreciate the 
contention raised by the learned Addi- 
tional Advocate General, it is necessary 
to notice. S. 29 of the Limitation Act. 
The relevant portion of which may be 
reproduced- as below :— ) 


"29. (1) 


. (2) Where any special or local law 
prescribes for any suit, appeal or appli- 
cation a period of limitation different 
from the period prescribed therefor by 
the Schedule 1, the provisions of Section 3 
shall apply, as if such period were pre- 
scribed therefor in that Schedule, 

xx XX xx xx xx 
S. 3 of the Limitation Act provides that 
every suit instituted, appeal preferred, 


+ f f 


xx xx xx 





ALR 


and application made, after the ‘period 
of limitation prescribed therefor by 
the first schedule shall be dismissed, 


- although limitation has not been set up 


as a defence, subject to the provisions 
contained in Ss. 4 to 25 both inclusive. 


3. Two questions which precisely fall ' 
for determination are these : 


(1) If R. 45 is to be treated as a 
special law within the meaning of S, 29 ` 
of the Limitation Act will it be still 
inconsistent with Art. 156-A of the 
Limitation Act; and, 


(2) Is R. 45 of the High Court Rules, 
a special law within the meaning of 
S. 29 of the Limitation Act ? 


5-A. There can be no manner of 
doubt that if R. 45 is a special law within 
the meaning of S. 29 of the Limitation 
Act then there would be-no  inconsis- 
tency left between it and Art. 156-A of. 
the Limitation Act providing 90 days 
period of limitation for appeals under 
CL 12 of the Letters Patent against the 
Judgment or decree of a Single Judge of. 
the High Court passed in its original 
side. The reason for this is quite simple. 
The limitation provided for any lis in 
the first Schedule of the Limitation Act] ` 
has on terms of 5. 29 of the Limitation 
Act itself to give way to a different 
period of limitation provided for the same 
lis in any other special law within the 
meaning of S. 29 of the Limitation Act. 
There would be, therefore, no occasion 
for two different periods of limitation 
being applied to the same proceeding 
and consequently no. occasion to be 
confronted with a contradictory position 
so far as the period of limitation is 
concerned. By a legal fiction created 
under S. 29 of the Limitation Act the 
period of limitation provided - under 
the special law shall be deemed to be 
the period provided under the first] 
Schedule for the purpose of reckoning 
limitation under S. 3 of the Act. If the 
period of limitation provided under any 
special law would be the period provided 
under the Schedule itself we wonder how 
the plea of inconsistency would be 
available to the party pleading the 
same. Considerable support is available 
for this view from the observations of 
their Lordships of the Supreme Court 
in Union of India v. Ram Kanwar, AIR 
1962 SC 247. It was an appeal from the 
judgment of the Punjab High Court 
reported in AIR. 1958 Punj. 365. The 
facts .of the Punjab case were that a 
Single Judge of the High Court had 
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accepted the respondents’ petition under 
Art. 226 of the Constitution of India on 
October 19, 1954. An appeal against the 
said judgment was preferred on Nov. 26, 
1954, Le. within 38 days from the date 
of the judgment. Excluding the time 
spent in obtaining the copy of the 
impugned judgment the appeal had been 
filed within 21 days from the date of 
the judgment. Art. 151 of the Limitation 
Act (Central) provided a maximum 
period of 20 days for filing an appeal 
under the Letters Patent against such a 
judgment whereas R. 4 of the Punjab 
High Court Rules provided a period of 
30 days for such appeals. The Division 
Bench of the Punjab High Court being 
of the view that CL 27 of the Punjab 
Letters Patent which gave powers to the 
High Court to frame rules. for regulating 
the practice of the court being subject 
to the legislative powers of the Governor 
General in Legislative Council and 
also of the Governor General in~Council 
under S. 71 of the Government of India 
Act, 1915, R. 15 had to give way to 
Art. 151 of the Limitation Act and the 
appeal was barred having been filed 
after 20 days from the. date of the judg- 
ment as provided under the said Article, 
The Supreme Court did not agree with 
the view taken by the High Court and 
held that S. 29 of the Limitation Act 
being also a part of the same Legislative 
enactment namely the Limitation Act the 
special law had to take precedence over 
the general law and the limitation 
would be governed by R. 4 of the Punjab 
High Court Rules and not by Art. 151 of 
the Limitation Act. The following obser- 
vations made by the Supreme Court. may 
be quoted with advantage (at Pp, 250, 
251):— 


“In this view the argument that Cl, 37 
of the Letters Patent makes the rule 
made by the High Court subject to the Li- 
mitation Act and, therefore that Art. 151 
Shall prevail over Rule 4 has no force. 
Briefly stated, the legal positionis this: 
Under cL 27 of the Letters Patent, the 
High Court has power to make a rule 
prescribing the period of limitation fora 
Letters Patent appeal against an order 
of a single Judge made in exercise of the 
original jurisdiction of the High Court, 
and by reason of cl. 37 thereof, the said 
rule is subject to the provisions of the 
Limitation Act; but the Limitation Act 
itself saves the operation of the said rule. 
With the result that R. 4 applies to such 


an appeal, whereas Art. 151 of the 
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Limitation Act will govern appeals not 
covered by R. 4 or appeals from orders 
made by other High Courts in exercise 
of their original jurisdiction, if no rule 
similar to R. 4 is made by the said High 


“Court or High Courts.” 


We are, therefore, clearly of the view 
that there is no inconsistency between 
R. 45 of the High Court Rules and 
Art. 156-A of the Limitation Act and the! 
limitation for this appeal would be 60 
days as provided under the rule and not 
90 days as provided under the Article. 
We are further of the view that R. 45 is 
intra vires of the power of the High 
Court to frame ruleg under cl. 26 of the 
Letters Patent, there being also no 
Article in the first Schedule of the 
Limitation Act providing any period of 
limitation for an appeal under cl. 12 of 
the Letters Patent against the judgment 
of aSingle Judge ofthe High Court pass- 
ed by him in exercise of his Appellate 
Jurisdiction, 


6. At this stage Mr, A. D. Singh 
argued that R. 45 of the High Court 
Rules was not a special law within the 
meaning of S. 29 of the Limitation Act. 
This argument of the learned counsel in 
our opinion is equally devoid of any 
force. Prior to the coming into force of 
the Constitution of Jammu and Kashmir, 
His Highness The Maharaj Bahadur was 
the Fountainhead of all legislative, ex- 
ecutive and judicial powers. The High 
Court of Jammu and Kashmir was 
established under Order No. 1 of 1985 
Samvat, by the Jammu and Kashmir 
Constitution Act, 1996, XIV of 1996. The 
said order was repealed as a whole 
under S. 76 of the Act but the High 
Court of Jammu. and Kashmir continu- 
ed to exist under S. 48 of the same Act. 
The Letters Patent were granted by 
His Highness on Aug. 28, 1943, seeming- 
ly under S, 5 of the said Act which be- 
fore it was later on repealed and sub- 
stituted ran thus :—- 


“Notwithstanding anything contained 
in this or any other Act, all powers, 
legislative, executive ‘and judicial, in 
relation to the State and its government 
are hereby declared to be and to have 
always been inherent in and pos- 
sessed and retained by His Highness 
and nothing contained in this or 
any other Act shall affect or be 
deemed to have affected the right and 


prerogative of His Highness to make 
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laws, and issue proclamations, orders and 
bia by ‘virtue of his inherent au- 
ri an 


The conclusion is, therefore, inescapable 


that R. 45 of the High Court Rules has — 


been framed by the High Court in ex- 
ercise of the powers conferred upon Ï 
by CL 26 of the Letters Patent ‘which 
is a legislative enactment having a statu-~ 
tory force. R. 45, in turn, would also be 
a statutory rule having the same bind<« 
ing force ag an enactment of the legis« 
lature itself, Whereas S. 102 of the 
Constitution of Jammu and Kashmir, 
[saves the jurisdiction of and the law ad- 
ministered in the High Court and tha 
respective powers of the Judges thereof 
in relation to the administration of jus- 
tice in the court, including any power to 
make rules of the court and to regulate 
the sitting of the court and of members 
thereof, sitting alone or in Division 
‘courts, as in force before the commence- 
ment of the Constitution of Jammu and 
Kashmir, S. 157 of the said Constitution 
saves all the laws in force in ths Stata 
immediately before the commencement 
of this Constitution which would con- 
tinue to remain in force until altered or 
repealed or amended by competent au- 
thority. This section further saves all 
notifications, proclamations, orders, rules, 
regulations and other laws in force im- 
mediately before the coming Into opera- 
tion of the Constitution These two 
jsections namely Ss, 102 and 159 
tof the Constitution are in our opi- 
nion wide enough to include the Let- 
{ters Patent in their ambit and if this be 
so we have no doubt in our mind that 
Rule 45 of the High Court Rules is a 
special law for all intents and purposes 
within the meaning of S. 29 of the Limi- 
tation Act. A similar view was taken by 
the Supreme Court in Ram Kanwar‘s 
ease (AIR 1962 SC 247) (supra) wherein 
their Lordships observed as underi 


‘In the premises the only question to 
be decided is whether R. 4 is special 
law within the meaning of S. 29 (2) of 
the. Limitation Act. Rule 4 is made by 
the High Court in exercise of the legis- 
lative power conferred upon the said High 
Court under Cl 27 of the Letters Patent, 
As the said Rule is a law ares E 

of special cases covered by it, it 
Pad certainly be a special law within 
the meaning of S. 29 (2) of the Limita- 
tion Act.” 


Mr A. D. Singh then sought an oppor- 
tunity to file an application under S. 5 
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of the Limitation Act seeking condona- 
tion of the delay on grounds to ba taken 
therein, as according to the learned coun- 
sel the State as well as the counsel him- 
self were under the impression that the 
period of limitation provided for the ap- 
peal was 9) days and not 60 days, Wa 
have no hesitation in observing that the 
plea sought to be raised by the learned 
counsel is only an afterthought. To 
begin with there was a noting made by 
the office on the very same day the ap- 
peal was filed, that the same was barred 
by fime, Again an application was 
moved by the respondent on Aug. 24, 
1976, that the appeal was barred by 
time as having been filed beyond the 
period of 60 days, Incidentally a copy of 
the application was also supplied by the 
respondent to Mr. A, D. Singh. The ap- 
pellant in spite of the fact that its atten- 
tion was specifically drawn to the fact 
that the appeal was barred by time did 
not move in the matter and never at- 
fempted to file any application seeking 
condonation of delay under S, 5 of the 
Limitation Act, It fs under these cir- 
cumstances impossible to hold that ever 
since the date of the filing of the appeal 
the appellant as well as its counsel were 
under the impression that the period 


provided for the appeal was 90 days. It 


is only an attempt to postpone the evii 
day. If the appellant or its -covnsel 
could not imagine of any ground to be 
urged under S, 5 of the Limitation Act 
till today, we fail to understand how 
any such ground could occur to them 
today when the whole case on limitation. 
has been argued threadbare. The pra- 
yer made by Mr. A. D. Singh [In aur 
opinion is not justified and therefore 
does not merit any consideration, Tha 
same is hereby rejected, 


7. For the foregoing ressens fhe 
preli objection prevails, The. ap- 
peal is held to be timebarred and is 
accordingly dismissed but in the cir- 
cumstances of the case without any 
order as to costs,- 


A. S. ANAND J.: I agree with the 
elaborate and well reasoned judgment 
proposed by my brother Kotwal, J, and 
have nothing more to add, 


Appeal dismissed, 
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FULL BENCH 
MIAN JALAL-ud-Din, C. J. Dr, 
A, S, ANAND AND 
G, M. MIR, JJ, 

Jia Lal Abrol, Appellant v. Sarla Devi, 
Respondent, . 

Civil Misc, Appeal (First) No, 4. of 1976, 
D/- 3-4-1978.* 

(A) Hindu Marriage Act (25 of 1955), 
Ss. 10 and 13 — Petition for judicial 
separation or divorce on ground of cruelty 
— Matters to be considered — Element of 
intention if an essential requirement.. 


It may be hazardous and on factg of a 
particular case even unjustified to lay 
down as a general principle of law the 
necessity or otherwise of the element of 
intention as a requirement sine-qua-non 
for establishing or rejecting a case for judi- 
cial separation or divorce on the basis of 
cruelty. Each case depends on its own 
facts and must be judged on these facts. 
The concept of cruelty has varied from 
time to time, from place to place and 
_ from individual to individual in its appli- 
cation according to social status of the 
persons involved and their economic con- 
ditions and other matters, The question 
whether the act complained of was a cruel 
act ig to be determined from the whole 
facts and the matrimonial relations be- 
tween the parties, In this connection the 
culture, temperament and status in life 
and many other things are the factors 
which have to be considered. All these 


factors need be considered for judging the 


conduct complained of in relation to the 
fact as to whether it amounts to matri- 
moniel offence of cruelty within the 
meaning of Sec. 10 (1) (b) of the Act, 
Indian and English Case Law discussed. 
(Para 15) 
- Anno: AIR Manual (3rd Edn.) Hindu 
Marriage Act, S, 10, N, 2 


(B) Hindu Marriage Act (25 of 1955), 
S. 10 — Husband’s petition for judicial 
separation under S. 10 (1) (b) — Wife 
alleged to suffer fram incurable disease 
of nose emitting foul smell which was 
harmful and injurious to husband’s health 


— Failure of husband to ai cruelty as. 


alleged — Petition 


For a petitioner under sub-clauses (c), 
_ (d) and (e) of sub-sec, (1) of Sec. 10 of 
the Act which distinctly and specifically 


"(Against order of Dist, J., Jammu, D/- 
30-4-1976.) 
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. guch a disease is 
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mentions virulent form of leprosy, vene- 
real diseases and unsoundness of mind, it 
may not be necessary. to prove intention 
to harm; the factum of the existence, of 
sufficient for a dec- 
ree for judicial separation. But in 
case of other diseases further re- 
quirement is to establish that the cruelty 
as envisaged under sub-clause (b) af sub- 
sec, (1) of Sec, 10 of the Act has resulted 
in. The aspect of intention may become 
"important and crucial” in -such cases. 
(Para 17) 
Held that on the. evidence adduced in 
the instant case the petitioner husband 
had failed to establish the allegations 
made to show that the ect complained of 
was an act of cruelty aimed at him by 
his wife, The intention which wag also a 
necessary element to be -established on 
the facts of the case had not been establi- 
shed and therefore the petition was right- 
ly dismissed, AIR 1970 J & K 158, Ex- 
plained and Distinguished, (Parag 20, 22) 
Anno: AIR Manual (3rd Edn.) Hindu 
Merriage: Act, 5..10 N. 2, 
Cases Referred: Chronological Paras 
AIR 1970 J&K 158: 1970 Kash LJ 311 


AIR 1967 Bom 80 
AIR 1966 Madh Pra 205 12 
(1963) 2 All ER 966: (1963) 3 WLR 176, 
Gollins v, Gollins 12, 15, 16, 17 
(1950) 2 All ER © 368, Kaslefsky V. 
Kaslefsky 12, 14 
(1947) 2 All ER 529, Equire v. Squire 
12, 13 
(1942) 2 All ER 637, Atkins v, Atkins 12 


S, P, Gupta, for Appellant; T, S, Thakur, 
for Respondent. 


MIR J.:-~ This appeal is directed 
against the order of the learned District 
Judge, Jammu, dated 304-1976 in a - 
petition under Ss. 10/13 of the Hindu 
Marriage Act, The trial Judge holding that 
there was no substance in the petition and - 
that the appellant having failed to prove 
the grounds alleged by him in the petition 
for judicial separation/divorce dismissed 
the petition with costs. 


2. The parties were admittedly marri- 
ed according to Hindu rites in Jammu in 
July 1967. They lived together for some 
time but according to the appellant-peti- 
tioner, the wife, the respondent, was suf- 


fering. from a disease in nose because of 


which she was continuously emitting such 
awful smell as made it unbearable for him 
either to sit by her side or to enjoy her 
company or to have sexual Intercourse 
with her, The petitioner also alleged that 
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besides suffering from this awful disease 
the wife was also of an unsound mind. 
According to him the wife was suffering 
from both these diseases even at the time 


`- of marriage itself but this fact was kept 


back from him by her and her parents, He 
alleged further that the disease of nose 
was incurable and. despite all possible 
treatment which he arranged for the wife, 


the disease could not be cured, and as 
‘such hag caused a reasonable apprehen- 


sion in his mind that it would be harm- 
ful and injurious for him to continue to 
live with her. According to the petitioner 
the very purpose of the marriage has thus 
been foiled and the circumstances have 
given rise to a situation sufficient to show 
that the wife has been guilty of commit- 
ting cruelty towerds him, The wife how- 
ever, denied all these allegations and con- 
tended’ that. after the marriage be- 
tween the parties she lived with 
the petitioner for about two years 
and the relationg during that period 
remained very cordial between her and 
her husband, The petitioner according to 
her, however, developed an idea to have 
another wife during the llfetime of the 
respondent and therefore, with that aim 
in view started maltreating her and the 
attitude of the petitioner towards her 
underwent a change and his behaviour 
became so cruel that she had to leave the 
house of the petitioner and take refuge 
in the house of her brother. The peti- 
tioner however, on intervention of the 
relatives took her back after some time 
but finally turned her out of his house in 
March 1972 and since then she has been 
living separately from him, She denied to 
be suffering from any disease of nose or 
throat which could possibly prevent the 
petitioner from having cohabitation with 
her or from enjoying her com- 
pany, She also denied that she wag of un- 


sound mind and contended that she was a 
. completely normal person competent to 


manage her affairs, She finally contended 
that the petition has been lodged with 
the sole intention of getting rid of her 
without any reasonable cause and to 
enable the petitioner to take some other 
person as his wife. 


3. On the pleadings of the parties, on 
29-6-1972 the trial court raised the follow- 
ing four issues :— 


1, Whether the petition has not been 
drafted according to the rules prescribed 
in that behalf and if so, what ig its effect 
on the application? ©: PLE, 

2. Whether the respondent is suffering 
from any incurable disease of nose and 
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throat from which she is emitting obno- 
xious foul smell and because of that it is 
harmful and injurious for the petitioner 
to live or cohabit with her? O. P. P, 


- & Whether the respondent was of un- 
sound mind at the time of marriage. and 
continued to be -as such? O. P. P, 


4. What rellef if any is the petitioner 
entitled to? O, P, P. 


4, -A number of witnesses were pro- 
duced and examined by both the parties 
in the trial court. On behalf of the peti- 
tioner Ram Paul, Devi Dass, Chaman Lal 
Mattoo and Bishan Dass, Yesh Paw, and 
Dr. J. R. Sethi were examined, The res- 
pondent produced Om Parkash, Mahesh 
Dass, Ved Parkash, Dr. K. R. Gandotra, 
Hira Nand, Dr. Chaman Lal, Ashok Ku- 
mar and Virinder Khajuria, The parties 
were also examined as their own witnes- 
ses and Dr. Jyoti Parkash appears to have 
been examined as a court witness. 


5. On a perusal of the testimonies of 
the witnesses examined by the petitioner 
in the trial court, it appears that C. L. 
Matoo, the first witness, has nowhere 
referred to any disease of throat or nose 
on account of which the respondent was 
emitting foul smell. In his presence, 
however, the respondent sometimes be- 
haved in an unusual manner which led 
him to suspect the presence of some dis- 
ease in her. According to him she was 
examined by Dr, Sethi. Bishen Dass P. W. 
2 has found that the respondent was not 
behaving. like a normal person inasmuch 
as she neither understood the conversa- 
tion properly nor was able to do any 
work in a proper manner, She, according 
to him, emitted foul ‘smell from her nose, 
Yash Paul P. W. 3 has stated that the 
petitioner took the respondent to various 
places for treatment because, as he had 
heard from the house of the petitioner, 
the respondent was suffering from some 
disease of the nose. Devi Dass P, W. 4 
has deposed that the respondent was suf- 
fering from some disease of throat and 
nose because of which she was emitting 
foul smell causing mental torture to the 
petitioner and that the parties were un- 


-able to live as husband and wife any lon- 


ger, Dr, J, R. Sethi P. W. 5 is-the only 
medical witness produced and examined 
by the petitioner. He has examined the 
respondent and prescribed treatment for 
her nose trouble which according to him 
was chronic rhinitis, He found that be- 
cause of this disease she was emitting 
foul smell from her nose and also found 
that her mental development was defec- 


r 


1978 


tive. He treated her for 2/3 months but 
the respondent was not cured. The res- 
pondent according to him was emitting 
foul smell from her nose which was so 
obnoxious as to render it difficult for 
any person to sit by her side. She was 
suffering from a chronic infection but the 
disease was not contagious, In his opinion 
in most cases such patients do not com- 
pletely recover. The witnesg however, 
found very little smell coming out of the 
nose of the respondent when he examin- 
ed her from a close distance again in the 
court during his testimony at the sugges- 
tion of the opposite party. This witness 
gave rise to a controversy between the 
parties as to whether he was an expert 
and a specialist in the branch of medi- 
cine known as E, N. T, He claimed to ba 
one but admitted that he had not ob- 
tained any degree ay a Specialist in 
E. N. T, Dr. Jyoti Prakash hag refuted the 
claim of Dr, Sethi, 


6. In his own statement the petitioner 
has stated that the respondent was suf- 
fering from a disease of the nose because 
of which she wag emitting foul smell 
which made it impossible for him to have 
cohabitation with her, Further, he con- 
tended that she was neither able to speak 
properly nor her voice was normal. He 
got her examined by Dr. J. R. Sethi who 
told him that the disease was incurable, 
He has not been able to have cohabita- 
‘tion with her which has resulted in men- 
tal agony for him and that his health has 
been adversely affected. He has main- 
tained that the respondent wag of un- 
sound mind, and was suffering from the 
nasal disease even before she was married 
to him, Ea 

7. On the other hand, witnegses for 
the respondent namely, Om Parkash, 
Mahesh Dass, Ved Parkash, Hira Nand, 
Ashok Kumar and Virender Khajuria have 
claimed to have known the parties, more 
particularly the respondent, and were 
aware of no foul smeli coming out of the 
respondent’s nose or throat. To them she 
has always appeared to be a normal 
human being capable to attend to her 
affairs as a normal person and they found 
her of good sound mind. Besides 
these persons the respondent has 
examined two Medical experts name- 
ly, Dr. K. R Gandotra and Dr. 
Chaman Lal. None of them however 
has claimed to be an E. N. T, Specialist. 
They have as general practitioners exa- 
_mined the respondent at various times. 

Both of them are ‘unanimous in saying 
that the respondent suffers from a minor 
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defect in her nose which they called ‘de- 
viated nasal septum; but because of this 
defect, they maintained, she was not 
emitting any awful smell and that the de- 
fect could not be removed and was cura~ 
ble on a minor surgery of the nose. Ac- 
cording to Dr. Chaman Lal the respon- . 
dent was of sound mind and capable of 
looking after herself and managing her 
affairs. He examined the respondent from 
a very close distance but found no awful- 
smell coming from her nose. Minor sur- 
gery which was suggested by these Doc- 
torg would according to them need hard- 
ly a week’s hospitalisation, 

8. Appearing as her own witness the 
respondent has categorically denied that 
she was of unsound mind, or that she was 
emitting foul smell from her nose. She 
has admitted to have been examined by 
some Doctors for treatment: of a wound 
in her nose caused by the ill-treatment of 
the petitioner, The wound has now been 
cured and she was completely all right, 
She has alleged that the petitioner was 
trying to get rid of her on one pretext or 
the other, so that he may be able to marry 
another girl during her life time, 


9. Dr, Jyoti Prakash who appears to 
be the most important witness has been 
examined, He was an M. Sc., in E, N. T. 
and has worked in local hospitals since 
1966 ag Nose and Throat Specialist. He 
examined the respondent on 30-5-1974 at 
the direction of the court. He found no 
foul smell coming out from the nose of 
the respondent, According to him she was 
suffering from ‘deviated nasal septum’ to 
the right with unilateral dry rhinitis of 
the left nostri. Her nasal septum was 
not in mid-line but deviated to the righi 
causing dryness in the left nostril, This 
was the only malady he found in her 
nose. He admitted that such a disease may 
cause foul smell from the nose, On exa- 
mination he however did not find any 
foul smell coming out of her nose, The 
disease according to him was curable on 
a minor surgery and medication, He has 
claimed to have performed such like 
operationg quite a number of times and 
about the instant case he felt that if the 
operation was performed the result would 
be quite satisfactory. Explaining further 
the witness said that foul smell may he 
caused if crusts accumulate and are not 
cleaned. When the nose is cleaned of. 
crusts, the smell would not be there, He 
was of the opinion that the respondent 
was not emitting foul smell of the nature 
which could possibly prevent a person 
from sitting near her, He has further 
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stated that if the disease wag left untrea- 
ted, it was likely to lead to the disease 
of the nose called ”Atrophic rhinitis" but 
the witness could not say with certainty 
that the respondent would in that event 
develop such a disease, 


- 10. The conclusion at which the trial 
court of the District Judge arrived was 
that there was .no substance in 
any of the grounds set out by the 


petitioner for divorce or in the 
alternative for judicial separation 
and therefore, it dismissed the petition 


with costs. The petitioner-appellant pre- 
ferred an appeal in this Court which came 
to be heard by Justice Mian Jalal-ud-Din, 
Acting Chief Justice (as hig Lordship then 
was) on December 21, 1976. During the 
course of arguments his Lordship felt 
that an important question of law being 
involved in the appeal, the same, as a 
whole, be heard by a Full Bench, His 
Lordship referred to a Division Bench 
Judgment ‘of this Court viz: Rup Lal v. 
Kartaro Devi, reported in 1970 K. LJ 311: 
(AIR 1970 J&K 158) and was of the view 
that it may require further consideration 
‘as the scope of intention had not been 
considered in that judgment in matters of 
petitions for judicial separation under 


clause (b) of sub-sec, (1) of Section 10 of * 


the Hindu Marriage Act. In his Lordship’s 
words : 


"In thig appeal which is directed against 
the judgment and decree dated 30-4-1976 
of the learned District Judge, Jammu, the 
important question involved is whether it 
ig open to a Hindu husband to claim 
divorce or in the alternative judicial 
separation from his. wife on the ground 
that the wife is suffering from a disease 
of her nose and throat and that she emits 
foul smell which renders it impossible for 
the husband to enjoy the society of the 
wife.” . 

His Lordship went on to say in the 
order of reference that: 


“The matter raised before me is of con- 
siderable importance, There is, however, 
an authority of the Division Bench of this 
court reported in 1970 Kash LJ 311: (ATR 
1970 J&K 158) which deals with the pro- 
position that has been debated before me. 
In my opinion, the Judgment delivered in 
the aforesaid authority does not take into 
consideration the aspect of intention, It 
needs to be reconsidered in view of the 
fact that if it is laid down that even a 
nasty disease contracted by either party 
to the marriage can furnish a ground for 
claiming dissolution of marriage, thig will 
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have far. reaching effect on the Hindu 
Society......... 


In my opinion, it is, therefore, neces- 
sary to refer the question and also the 
whole case to a Full Bench for an autho- 
ritative pronouncement on the points in- 
volved in the appeal, and also for recon- 
sideration of the observations made in 
nh Kash LJ 311: (AIR 1970 J & K 
158)....05. Ae 


11. Tt is in this manner that the pre- 
sent appeal has come to be heard by this 
Bench. 


12. Before us during the hearing of the 
appeal arguments advanced were confin- 
ed and limited firstly to the inquiry anq 
consideration as to whether to succeed in 
the petition, it was incumbent for the 
petitioner to prove in a matter for judicial 
separation under 5, 10 (1) (b) of the 
Hindu Marriage Act the intention on 
the part of the defaulting party to injure, 
harm, or to harass the other spouse and 
secondly on facts of the case whether 
factum of cruelty as envisaged u/s 10 (1) 
(b) of the Act has been established or not, 
It was urged by the learned counsel for 
the appellant that intention did not form 
an important or necessary element for a 
matrimonial offence as envisaged u/s 10 
(1) (b) of the Act. According to him the - 
the only point that would arise for con- 
sideration in matter like this would be to 
see what consequences flow or may- 
reasonably be expected to flow from the 
action complained of, on the other spouse. 
If the consequences, he contended, were 
found to be injurious or harmful to the 
other spouse, the question of intention 
would not arise. The intention of the 
legislature, according to him, could 
reasonably be presumed to be the same 
ag otherwise the legislature while enact- 
ing S. 10 (1) (b) of the Act would have 
specifically laid down the requirement of 
intention for establishment of such an of- 
fence. The argument advanced by the 
learned counsel for the other side was 
that the language used in sub-cl. (b) of 
sub-sec, (1) of Section 10 of the Act ob« 
viously leads to the only interpretation 
that the proof of intention was a sine- 
qua-non for a decree of judicial separa- 
tion on the ground mentioned in that sub- 
clause, A number of judgments were cited 
at the bar in support as well ag against 
the importance of the existence of inten- 
tion in a matter like this. Most of the 
judgments, of course, pertain to cases for 
divorce which arose in England and have 
been reported in All England Reports. We 
have been particularly referred to; 
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Gi) Atkins v, Atkins (1942) 2 All ER 637% 
Gi) Squire v, Squire (1947) 2 All ER 529} 
(iii) Kaslefsky v. Kaslefsky (1950) 2 All 
ER 308 & (iv) Gollins v. Golins (1963) 
2 All ER 966 and the Indian cases: 


(i) Smt, Umri Bai v, Chittar, AIR 1966 
Madh Pra 205, Gi) Trimbak Narayan 
Bhagwat v, Smt, Kumudin? Trimbak 
Bhagwat; AIR 1967 Bom 80 and (iii) Rup 
Lal v. Kartaro Devt, 1970 Kash LJ 3ils 
(AIR 1970 J&K. 158), 


13. Upto 19873 the view taken fn most 
of the cases by courts in England with 
regard to the necessity of intention in a 
matrimonial offence has been consistently 
unanimous to the effect that the element 


of intention was an essential ingredient. 


to be proved for a decree of divorce or 
Judicial separation on the plea of 
cruelty. The English courts were of the 
view that the defaulting spouse must be 
found guilty of deliberate behaviour on 
his or her part, the effect of which either 
has been or must be, in. the ordinary 
course, to injure the health, bodily or 
mentally, of the other spouse, In Squire 
v. Squire ((1947) 2 All ER 529) (supra) on 
the facts appearing in the case the 
opinion of the court was that the wife's 
conduct arising as it did from illness, did 
not amount to legal cruelty, to constitute 
which the conduct complained of must be 
deliberate, malignant and intentional, 


14. In Kaslefsky v, Kaslefsky, (1950-2 
All ER 398) (supra) the view taken was 
that in the absence of evidence that the 
wife’s conduct wag due to her intention to 
wound the husband’s feelings and that it 
had resulted in injury or reasonable ap- 
prehension of injury to his health, the 
conduct of the wife could not be held to 
amount to cruelty, 


15. In Gollins v. Gollins, (1963-2 All 
ER 966) (supra) however, the House of 
Lordg after taking note of a number of 
authorities on the question of cruelty 
came to hold the view that an intention 
on the part of one spouse to injure the 
other was not a necessary element of 
cruelty for a matrimonial offence. Two 
of the five Law Lords dissented from this 
view. In their dissenting judgments deli- 
vered separately the two law Lords were 
of the view that intention on the part of 
the defaulting spouse to injure the other 
Spouse was a necessary ingredient to 
establish the matrimonial offence of 
cruelty. Lord Reid the presiding Judge, 
in effect, was of the view that intention 
was not a necessary element in such 
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matters, He however observed at the 
close of his judgment that “if the cons 
duct complained of and its consequences 
are so bad that the petitioner must 
have e remedy, then it does not matter 
what was the state of the respondent's 
mind, In other cases the state of his mind 
fs material and may be crucial", The state 
of mind of the defaulting spouse, in the 
opinion of Lord Reid also, was not ob- 
viously an element of no consequence 
that could be lightly ignored in all cases 
of matrimonial offences, It may be cru- 
cial and material in some cases and re~ 
quires due consideration, It was clearly 
on the facts of the case and the circums- 
tances appearing in Gollins v, Gollins 
(Supra) that the majority of the Law 
Lords came to hold the view that inten~ 
tion was not a necessary element for 
proving the matrimonial offence of cruel- 
ty as alleged, Obviously the judgment in 
the said case has not and should not be 
interpreted as having laid down a gene- 
ral principle of law applicable in all 
cases wherein cruelty was a ground for 
judicial separation or divorce, The desi- 
rability of making a distinction between 
cases of this nature for the requirement 
or otherwise of the element of intention 
has found favour with the majority of the 
law Lords who decided Gollins v, Gol- 
lins (supra). It may be hazardous and on 
facts of a particular case even unjustified 
to lay down as a general principle of 
law the necessity or otherwise of the ele- 
ment of intention as a requirement sine- 
qua-non for establishing or rejecting a 
case for judicial separation or divorce 
on the basis of cruelty, Each case de- 
pends on its own facts and must be jud- 
ged on these facts. The concept of cruelty 
has varied from time to time, from place 
to place and from individual to individual] 
in its application according to social sta- 
tus of the persons involved and their 
economic conditions and other matters. 
The question whether the act. complained 
of was a cruel act ig to be determined) | 
from the whole facts and the matrimonial 

relations between the parties. In this con~ 
nection the culture, temperament and 
status in life and many other things are 
the factorg which have to be considered. 
All these factors need be considered for 
judging the conduct complained of in re- 
lation to the fact as to whether it amounts 
to matrimonial offence of cruelty within 
the meaning of S., 10 (1) (b) of the Act, 


16. In most cases decided by English 
and Indian courts the question of the 
cruelty came up for consideration in the 
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context of a particular behaviour or con« 
duct exhibited by the defaulting spouse, 
The case of Gollins v. Gollins (1963-2 
All ER 966) (supra), was one of such 
cases, A particular conduct and behaviour 
of the husband was held to be sufficient 
to establish cruelty and on the facts ap- 
' pearing in the case it was laid down that 
intention was not necessary element to 
establish cruelty. A similar view was 
taken in AIR 1987 Bom 80 and on facts 
of the case the insanity of husband coupl- 
ed with his attempt to strangulate tha 
brother of the wife on one day and their 
child on the other was held to be an act 
of cruelty without proof of intentional 
behaviour of the husband, 


17. The case at hand however on facts 
stands distinguished from Gollins (1963-2 
All ER 966) (supra) and the Bombay case, 
The husband here is not complaining of 
any rude behaviour or of a particular 
conduct of the wife injurious to the health 
of the husband, It was not the case of 
the husband that the illness was delibe~ 
rate or aimed at him with intention to 
injure or harm him. The disease itself as 
it transpires from evidence was not of 
the nature that would lead a reasonable 
person to conclude that it would be dan- 
gerous for the health of the husband to 
continue to remain united in the bond of 
marriage with the wife The alleged 
disease was neither contagious nor in~- 
curable, In fact the bad smell was not 
there throughout the day and night. Its 
effect could be diminished to a large 
extent by removing the crusts from the 
nose, It wag not the case of the husband 
that with intention to harm him, wife 
declined to cleanse her nose or refused 
treatment. On facts, it appears, on the 
other hand, that no serious attempt has 
ever been made by the husband to pro- 
vide proper treatment to the wife. A 
minor surgery might have been of great 
help as a result of which the disease 
might have been brought to an end, This 
wag not done and the responsibility squ- 
arely lies on the husband, In cases of ill- 
nesa of the nature we are dealing herein 
it would not be only desirable but neces- 
sary to show the existence of intention 








on 10 of the Act may give an indication 
of the intention of the Parliament with 
gard to the requirement of element of 
intention for establishing the matrimo- 
nial offence ag envisaged under the said 
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sub-clause if it is conceded that the words 

“has treated the petitioner” used therein 

in some form or other point out to a 

deliberate act in the treatment of the 

petitioner by the defaulting spouse, Wel 
however, would not go to that extent in 

interpreting these words in the manner 

but the fact remains that the contention 

is not totally devoid of force, The words 

used are capable of creating an impres- 

sion of that kind, On turning to other 

permissible grounds for judicial separa- 

tion enumerated in the Act, one im-<- 
mediately comes across the provisions in 
(c), (d) and (e) of the same sub-section 
wherein diseases have been distinctly -and 
specifically mentioned which may, on 
certain conditions, provide valid grounds 
for judicial separation. The diseases, men- 
tioned therein are virulent form of lep- 
rosy, venereal diseases, and unsoundness 
of mind, No other disease, be it ordinary 
or dangerous, could be made a ground 
for dissolution of marriage or judicial 
separation under these sub-clauses of Sub- 
section (1) of S. 10 of the Act. There is 
no gainsaying the fact that many more 
diseases exist which may be equally or in 
some ways even more dangerous than 
leprosy or venereal diseases, but those 
diseases would not by themselves fur- 
nish valid grounds for judicial separation 
or divorce, unless such diseases are fur- 
ther shown to have created a situation for 
the other spouse which amounts to cruelty, 
For a petitioner under sub-clauses (c), 
(d) and (e) of sub-section (1) of S. 10 of 
the Act, it may not be necessary to prove 
intention to harm; the factum of the exist- 
ence of such a disease is sufficient for 
a decree for judicial separation, But in 
case of other diseases further requirement| — 
is to establish that the cruelty as envisag- 
ed under sub-clause (b) of sub-section (1) 
of S, 10 of the Act has resulted in, The 
aspect of intention may become “important 
and crucial” in such cases) May ba 
venereal disease and leprosy because o 
being at once dangerous as well as con- 
tagious have been, on fulfilment of certain 
conditions, declared to be good grounds 
for judicial separation but as is well 
known these are not the only contagious 
and dangerous diseases, The Parliament 
in its wisdom hes -however, singled out 
these two diseases only for this purpose, 
Be it as it may, it ig for the Parliament to 
think about it, We have to interpret the 
law as it is or as it appears to be, Wa. 
are conscious that cruelty includes mental 
cruelty also besides physical cruelty. Yet 
the door of cruelty could not be opened 
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too wide as otherwise we : may soon find 
ourselves granting divorce on the ground 
of mild diseaseg and even for the incom- 
patibility of the temperament, True, that 
the husband or wife as the case may be, 
could not be blamed and condemned to 
suffer for ever for no fault of his or her, 


but the temptation to grant divorce or > 


Judicial separation has to be resisted lest 
we step into a state of affairs where the 
sacred institution of marriage itself is 
endangered. Illness was bound to create 
a position of great difficulty and inevitable 
suffering for both the spouses but then it 
must be remembered that one has taken 
_the otter for good or bad as the one’s 
spouse and the sacred bond of marriage 
could not and should not be allowed to be 
scrapped on light or flimsy grounds, 


18. In this view of the matter, we feel 
obliged to agree with the learned coun- 
sel for the respondent that the extent and 
nature of the element of intention not 
having been considered in 1970 Kash LJ 
311 : (ATR 1970 J & K 158) (supra) deci- 
ded by a Division Bench of this court, the 
proposition of law expounded therein 
could neither be followed nor taken as a 
general principle of law applicable to all 
cases of judicial separation on grounds of 
cruelty as envisaged under sub-cl, (b) of 
sub-section (1) of S. 10 of the Act, On 
the evidence in that case it had been 
established that the wife was suffering 
from a disease called Atrophic rhinitis as 
a result of which the wife had developed 
a serious type of sinus and a fleshy por- 
tion of the nose had got putrefied and 
consequently it emitted very bad smell 
It wes laid down by their Lordships in 
that case that “in the instant case it is 
manifest that in view of the dirty disease 
from which Mst, Kertaroo is suffering it 
was impossible for the husband either to 
have sexual intercourse with the wife, 
or to enjoy her company. In this view of 
the matter the very purpose of marriage 
would be foiled so long as the wife was 
suffering from this disease.” A decree for 
judicial separation therefore, against the 
wife was ordered. The judgment speaks 


of a positive finding of fact with regard . 
to the existence of the deadly disease of’ 


nose and also about its awful smell. The 
Division Bench had also on the besis of 
evidence come to the conclusion that 
under the circumstances of the case it 
was impossible for husband to cohabit 
with wife. It was also found that wife 
was suffering from a disease known as 
Atrophic rhinitis, These were findingg of 
fact and on the basis of these findings a 
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decree for judicial ‘separation appears to 
have been ordered without taking into 
consideration the element of intention in 
matters like these, as the same does 
not appear to have been pointed out to 
their Lordships of the Division Bench, 
the proceedings in appeal having been 
ex parte. The decree for judicial separa- 
‘tion ordered therein might have been 
justified on facts of the case but the 
omission to refer to the necessity or other- 
wise of the element of intention in matri- 
monial matters for purposes of establish- 
ing cruelty hag rendered the judgment 
effective only with regard to that parti- 
cular case, and could not form a prece- 
dent for any other, 


19. The question of -intention in our 
view is important and may in appropriate 
cases.turn out to be crucial. We there- 
fore, find ourselves in agreement with the 
learned counsel for the respondent wife 
and would not (ag we have not) leave 
this case without considering the scope 
and extent of the element of intention in 
a matter of judicial separation (ike the 
one at hand) on grounds of cruelty. 


20. We now turn to the evidence pro- 
duced in the instant case to find as to 
whether the  petitioner-appellant has 
been successful in proving as a 
fact that the wife wag suffering: from a 
deadly and injurious disease, which was 
harmful and injurious to his health, On 
having perused it minutely, we are satis- 
fied that the petitioner-appellant has 
completely failed to establish a case in his 
favour, From whatever angle one scrutini-| 
ses it, the most cogent and relevant piece 
of evidence that is on record in this behalf 
ig the testimony of Dr. Jyoti Prakash, a 
Specialist in nose diseases, He was firm 
in his view that the disease in her nose 
was an ordinary one and could he per- 
manently cured on a minor surgery. It 
was not (he found on physical examina- 
tion) that the wife would give out bad 
smell through her nose every time. It 
may be so only when the crusts accumu- 
late in the nose and the nose remained 
unwashed and uncleaned, The smell even 
then was not of the nature that would 
prevent or make it impossible for others 
to sit near her. It was on record that on 
examination in the court the nose was not 
found to be giving out any awful amell 
When Dr. Jyoti Prakash could not find 
any bad smell coming out of the nostrils 
of the respondent, which was 


also the case with Dr. J. R. Sethi, 
aw 
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_, the  petitioner-appelant’s own witness, 
` (who said so after bringing his nose 
very close to the nose of the res- 
pondent during his deposition in the trial 
court) it is difficult to believe the peti- 
tioner-appellant when he says that it was 
impossible for him to sit near his wife 
or enjoy her company or have sexual in- 
tercourse with her. The charge of cruelty 
as a matrimonial offence requires to be 
established ag any other fact, It has to 
be determined by taking into account the 
individual concerned and the particular 
circumstances of the case. No objective 
standards can be laid down for this pur- 
pose, 

21. We are therefore, convinced that 
the appellant has not been able to esta- 
blish the factum of alleged cruelty by. 
any evidence whatsoever, May be the 
wife was speaking the truth when 
alleged that the husband in order to take 
another person as his wife was vainly 
trying to find fault with her nose and 
putting up pretexts which were im- 
aginary and false, 


22, Holding, therefore, that on facts 

f the case the appellant has not been 
successful in showing that the act com- 
plained of was an act of cruelty aimed 
Jat him by his wife, and also that on 
facts appearing in the case intention waa 
a necessary element to be established 
which has not been done, this appeal we 
dismiss but we make no order as to 
costs. 

M. JALALUDDIN, C, J.:—- I agree. 

DR, A. S. ANAND, J.:—~ I also agree, 

Appeal dismissed, 
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State Bank of India, Petitioner v, M/s, 
Victory Export Import Syndicate and 
others, Respondents, 

Civil Original Suit Ne, 12 of 1977, D/- 
10-5-1978. l 

Stamp Act (2 of 1899), Sch. 1, Arts, 5 
(c) and 6 (2) — Deed of hypotbecation 
falis under Art. 5 (c) and not under 
-Art, 6 (2). 

A transaction of hypothecation and 
transaction of pledge do have a common 
ingredient inasmuch ag both of them 
create a security in the goods hypotheca~ 
ted or pledged for the repayment of loan; 
the ownership in the goods remaining 
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she . 
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with. the person hypothecating or plead= 
ing the same. Nevertheless there is a 
distinction between these two transac- 
tions as unlike a pledge where possession 
of goods pledged must pass on to the 
pawnee, no such possession passes on to 
the creditor in case of hypothecation. 
(Para 3) 

So, where an agreement of hypotheca- 
tion containing a covenant creating at= 
torneyship in favour of the Bank was 
affixed with the stamp of the value of 
Re, 11.50 i, e, stamp duty of Rs. 1.50 in 
view of Art. 5 (c) and Rs 10/- against a 
power of attorney, the stamp duty was 
held sufficient, Thus agreement nted not 
be affixed with stamp as per Art. 6 (2). 

(Para 5) 

Anno: AIR Man, (8rd Edn.) Stamp Act 
(1899), Sch. 1 Art. 5 N. 3, Art. 6 N. 2. 

J, L, Choudhary, for Petitioner; R. N, 
Kaul, for Respondents, 

ORDER :— While the statement of one 
of the witnesses for the plaintiff namely 
Mr. N. Sriram was being recorded, an 
objection was raised by the learned coun- 
sel for the defendants that the deed of 
hypothecation dated 18-5-1970 was in~ 
admissible in evidence ag the same was 
not duly stamped. Reliance was placed 
upon Art. 6 (2) of the First Schedule to 
the Stamp Act under which, according to 
the learned counsel, stamp was leviable 
on such a documents, Art, 6 (2) reads 


‘thus: 


*(2) the pawn or pledge of movable 
property, where such deposit, pawn or 
pledge has been made by way of security 
for the repayment of money advanced or 
to be advanced by way of loan or an 
existing or future debt:— 


(a) If such loan or debt is repayable on 

demand or more than three monthg from 
the date of the instrument evidencing the 
agreement.” 
In case the document came within the 
definition of a pawn or pledge then un- 
doubtedly it was not sufficiently stamped; 
the stamp affixed to the document being 
only of the value of Rs, 11.50. On terms of 
this clause before fees could be charged 
according to the schedule provided in this ` 
Article, the document must be a pawn or 
pledge of movable property made by way - 
of security for the repayment of money 
advanced or to be advanced by way of 
loan or an existing or future debt. This 
inevitably takes us to the definition of 
pledge. Pledge hag been defined in S, 1172 
of the Contract Act which reads: 

‘The bailment of goods as security for 
payment of a debt or performance of a 
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promise is called “pledge.” The bailor is 
in this case called the ‘pawnor’, The 
bailee ig called the ‘pawnee’, . 


2. On a plain reading of this section it 
would transpire that a pledge would be 
the bailment of goods to serve as a secu- 
rity for payment of a debt or for per- 
formance of any promise, The bailor 
would be called the pawnor and the 
bailee the pawnee.. What is therefore a 
pledge must in turn depend upon the. 
definition of the term bailment, Bailment 
has been defined is S, 148 of the Con- 
tract Act, Thig section reads thus: 


"A ‘bailment’ is the delivery of goods 
. by one person to another for some pur- 
pose, upon a contract that they. shall, 
when the purpose ig accomplished, be 
returned or otherwise disposed of .ac- 
cording to the directions of the person 
delivering them. The person delivering 
the goods ig called the ‘bailor’, The per- 
eon to whom they are delivered is called 
the ‘bailee’, 

Explanation: If a person alredy in 
possession of the goods of another con- 
tracts to hold them as a bailee, he there- 
by becomes the bailee, and the owner 
becomes the bailor, of such goods although 
they may not have been delivered by 
way of bailment.” 


_ 3. One of the ingredients of a valid 
pledge is the delivery of goods by the 
pawnor to the pawnee, Unless, therefore, 
a contract or a transaction at the time of 
its inception ig accompanied by delivery 
of the goods pledged, it would not come 
within the definition of a pledge. A deed 
of an agreement not falling within the 
definition of a pawn or pledge would nof 
be covered by Art. 6 (2) of Sch. -1 to the 
Stamp Act and consequently the stamp 
payable on such a document would not 






the determination is 

whether or not in the instant case. deli- 

of possession of the goods hypotheca- 

ted had also passed on to the Bank at the 

time the agreement dated 18-5-1970 came 
(Contd, on Col. 2) 


“3, Agresment or Memorandum: o 
an agreement, 

a. If relating to the sale of a bill 
of exchange; 

b., If relating to the sale of a 
Govt, Security or share in an 
incorported company or other. 
body corporate. 

c. If not otherwise provided for 
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to be executed. On this score there is no 


dispute between the parties, and rightly): 
go, because even on a plain reading of cl 6). 


of the agreement it transpires that the pos- 
session of the goods hypothecated was to 
remain with the debtor itself, That being 
so, this deed cannot be held to be a deed 
of pawn or pledge so as to attract the 
mischief of Art, 4 (2) of Sch, I to the 
Stamp Act, A fransaction of hypotheca- 
tion and a transaction of pleadge do have 
è common ingredient inasmuch as both 
of them create a security in the’ goods 
hypothecated or pledged for the repay- 
ment of the loan; the ownership in the 
goods remaining with the person hypothe- 
cating or pledging the same, Neverthe- 


less there is a distinction between these} ’ 


two transactions because unlike a pledge 
where the possession of the goods pledg- 
ed must pass on to the pawnee, no such 
possession passes on to the creditor in 
case of hypothecation, 


4, The other question which now 
needs to be answered is what is the re- 
quisite stamp duty which is leviable on 
the document in hand. Mr, Choudhry 
learned counsel for the plaintiff has in- 


vited my attention to cL (c) of Art. 5 of > 


Sch, 1 to the Stamp Act, Art. 5 may be 
also reproduced with some profit es be- 
low.* ` 


5. Obviously the document can neither 
fall under category (a) nor (b) and the 
only category under which such an agree- 
ment could fall is the one given in cl, (c) 


which is a residuery clause, The stamp} 


required for such a document would be 
only Rs, 1.50, The deed in hand has how 
ever, been stamped with Rs. 11.50, Mr. 
Choudhry hag explained the variance on 
the higher side in the payment of stamps. 
He has drawn my attention to cl, 6 of 
the deed under which not only an agree- 
ment for hypothecation was created but 
which also contained a covenant creating 
attorneyship in favour of the bank. That 
e power of attorney needs a stamp of 
Rs. 16/- ig not and cannot be disputed. 
According to Mr. Choudhry‘ as the docu- 
ment sought to create two rights in fav- 


_ Twenty-five paisa. 

Subject to a maximum of (fifteen 
rupees) (fiteeen paisa)) for every 
Rs. 10,000/- or part thereof of ‘the 
value of the security or share, - 
(One rupee fifty paisa).” 


— 
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our of the Bank i. e., one pertaining to 
hypothecation of the property and the 
other pertaining to creation of attorney- 
ship a total stamp of Rs. 11.50 was char- 
geable in respect of the document under 
$,.5 of the Stamp Act, In my opinion the 
contention raised by the learned counsel 
well founded. i 


6. I would therefore hold that the 
document has been duly stamped being 
neither a pledge nor a pawn but an 
agreement of hypothecation covered by 
cl, (c) of Art. 5 of Sch. I to the Stamp 
Act with a covenant to confer rights of 
an attorney of the defendant on the 
plaintiff. 

7. For the foregoing reasons the ob- 
jection raised by the learned counsel for 
the defendant is overruled, 

Order accordingly. 
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Sri Ram, Petitioner v, Ashwani Kumar 
and others, Respondents, 

Civil Revn, Petn; No, 44 of 1977, D/- 
23-12-1977." 


(A) Civil P. C. (5 of 1908), O. 28, R. 1; 
Sec. 115 — “Case decided” —- Interlocu-~ 
tory order granting commission for exa- 
mination of witness — Amounts to “case 
decided” — Revision lies, 


An instance when an interlocutory order 
can be said to amount to a “case” decid- 
ed would be when the controversy settled 
by the interlocutory order is such that it 
cannot be reagitated either in appeal 
against the final order or otherwise. The 
grievance against the order to issue com- 
mission to examine witness cannot be 
reagitated at any stage once the evidence 
is recorded on commission, it will be an 
accomplished fact and the mischief can- 
not be undone subsequently. Hence the 
interlocutory order amounts to a “case 
decided” and is revisable under S, 115 
C.P.C.; AIR 1964 SC 497 and AIR 1961 All 
371, Foll . (Para 5) 

Anno: (1) AIR Comm, Civil P, C. (8th 
Edn.) S. 115, Notes 5 & 5 A; O. 26, R. 
1, N. 8. , 

(B) Civil P. C. (5 of 1908), O. 16, R. 19; 
O. 26, Rr. 1 & 4 — Issue of commission 
for examination of witness — Discretion 


"(Against order of Sub-Judge, Jammu, 
D/- 6-5-1977.) 
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of court — Use of — Expenses to party 
and delay in trial not sufficient for issu- 
ing commission. 

The word “may” in Rules 1 and 4 of 
O. XXVI means that the court hag the 
“discretion” to issue the commission and 
not that it is “duty” bound to issue the 
commission whenever asked for. 

(Para 10) 

That the examination of witnesses at the 
place of the Court would cause - undue 
expense to the plaintiffs and would also 
delay the trial of the suit are not by 
themselves sufficient for the exercise of 
the discretion either under R, 1 or R. 4 
of O. XXVI (Para 8) 

When a commission ig asked for, tha 
court is under an obligation to record a 
definite finding and come to a conclusion 
that sufficient reasons exist for the grant 
of the commission and the reasons must 
be such which can stand scrutiny by tha 
higher courts and the reasons should be 
such ag are contemplated either under 
O. XXVI or O. XVI and the like. 

(Para 8) 

The commissions are granted, as of 
right, in the case of witnesses residing 
“beyond” the limits fixed under’ O. XVI 
R. 19 C. P, C. but if a witness resides 
“within” the limits prescribed by O. XVI 
R. 19 C. P. C. though outside the local 
limits of the jurisdiction of the court, the 
grant of commission becomes discre- 
tionary, O. XVL R. 19 C. P. C, does not 
take away the discretionary powers given 
under O. XXVI, R, 4. (Para 12) 

Anno: AIR Comm, Civil P. C. (8th Edn.) 
O. 16 R. 19, N., 1; O. 26, R, 1, N. 2; O. 26 
R. 4 N. 2, 

Cases Referred: Chronological Paras 
AIR 1977 NOC 236 : 81 Cal WN 31 13 
AIR 1964 SC 497 4,5 
AIR 1961 All 371 , 4 

Dhanpat Rai, for Petitioner; G. A. Tak 
and S. S, Khajuria, for Respondents. 

ORDER :— This revision petition is 
directed against the order of learned 
Sub-Judge, Jammu, dated May 6, 1977, by 
which. he allowed an application of the 
plaintiffs - (respondents herein) for the 
examination of their witnesses namely 
Arjan Nath Trakoo, petition-writer, Sri- 
nagar, Ali Sheikh, Lambardar of village 
Nunner Tehsil Gandarbal and the patwari 
Nunnar Circle Tehsil Gandarbal on com- 
mission, 

2. From a perusal of the record it 
transpires that the plaintiffs have filed a 
suit for declaration to the effect that 
the sale deed dated Jan, 14, 1974, and re« 
gistered on the same day, executed by de- 
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fendant No. 3 in favour of defendant No, 1 
was null and void, and inoperative against 
the rights of the plaintiffs. During the 
course of trial, some evidence was re- 
corded by the learned Sub-Judge, Jammu, 
when on April 27, 1977, an application 
was moved before the learned trial court 
for the examination of the above-named 
three witnesses on commission, On notice 
of that application being given to the de- 
fendants, they filed their objections to 
the application and submitted that the 
witnesses be directed to appear in court 
and be not examined on commission, The 
objections of the defendants did not find 
favour.ewith the learned trial court. Ag- 
grieved, with the order of the learned 
trial court the defendants have come up 
to this court by means of this revision 


petition. 

3. A preliminary objection hag been 
taken by Mr. Tak appearing for the res- 
pondents to the effect that no revision 
lies against an interlocutory order which 
does not decide the matter in controversy 
between the parties to the litigation. 

4. Mr. Dhanpat Rai, learned counsel 
for the petitioner, has in reply submitted 
that the trial court, while granting the 
application of the plaintiffs for the exa- 
mination of three witnesses on commis- 
sion, hag acted with material irregularity 
and has committed an error in the exer- 
cise of its jurisdiction. It is urged that 
since the defendants cannot re-agitate the 
grievance with regard to the grant of 
commission in either by appeal or other- 
wise, the interlocutory order of the learn- 
ed trial court would amount to a ‘case 
decided’ and be revisable under S., 115 
C. P, C, Reliance has been placed by Mr. 
Dhanpat Rai on S. S. Khanna v., F. J. 
Dillon, AIR 1964 SC 497 wherein their 
Lordships of the Supreme Court have 
observed that to interpret the expression 
“case” as an entire proceedings only and 
not a part of proceedings would be to 
impose restriction upon the exercise of 
powers of superintendence which the re- 
visional jurisdiction confers on the High 
Courts. Reliance hag also been placed on 
M/s, Suraj Lal Bal Krishna Das v. Pad- 
rauna Raj Krishna Sugar Works, Ltd., 
AIR 1961 All 371, In that case a learned 
single Judge of the Allahabad High Court 
held (at p. 372):— 


"I have come to the conclusion bwaseh that 
the phrase ‘case decided’ had a wide 
meaning and that its meaning was not 
co-extensive with “suit decided.” 

It ig urged that in the light of these two 
authoritative decisions, the interlocutory 
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order passed by the learned trial court 
would amount to a “case decided” and 
the revisional jurisdiction of this Court 
under S, 115 C. P. C. can be invoked by 


the aggrieved party. 


5. Iam afraid I cannot agree with the 
argument of Mr. Tak and give a narrow 
and limited meaning to the expression 
“case decided”, In AIR 1964 SC 497 
(supra) their Lordships of the Supreme 
Court have opined that the meaning of 
the expression “case decided” must be 
sought in the nature of jurisdiction con- 
ferred by S. 115 of the Civil P. C. and 
the purpose for which the High Courts 
were invested with the said Jurisdiction. 


The jurisdiction conferred by S. 115 of 
the Civil P, C. on the High Court is 
a supervisory jurisdiction and has been 
conferred on the High Courts to rectify 
errors committed by the subordinate 
courts in the exercise of their jurisdic- 
tion and the like matters, Their Lordships 
in the aforesaid authority observed that 
the expression “case” also includes civil 
proceedings other than suits and is not 
restricted by anything contained in the 
section “to the entirety of the proceed- 
ings in the civil court.” Whether a parti- 
cular order amounts to a “case decided” 
or not, would depend upon the facts and 
circumstances of each case and it is 
neither desirable nor possible to lay down 
a general formula as to when an interlo- 
cutory order may amount to a “case de- 
cided.” One such instance when an inter- 
locutory order can be said to amount to 
a “case” decided would be when the con- 
troversy settled by the interlocutory 
order ig such that it cannot be reagitated 
either in appeal against the final order 
or otherwise, In the instant case the grie- 
vance of the petitioner against the grant 
of commission cannot be reagitated by the 
petitioner at any stage once the evidence 
is recorded on commission, it will be an 
accomplished fact and the mischief can- 
not be undone subsequently, In this view 
of the matter, I am of the opinion that 
the interlocutory order dated May 6, 1977, 
in the instant case amounts to a “case 
decided” and is revisable under S. 115 
C. P, C. The preliminary objection raised 
by Mr. Tak is as such overruled. 


6. Mr, Dhanpal Rai has then argued 
that the reasong given by the learned Sub- 
Judge, Jammu, for allowing the applica- 
tion are fallacious. It is urged that the 
learned Sub Judge appears to have been 
influenced only by the fact that it would 
be expensive for the plaintiffs to bring 
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the witnesses to Jammu, and the . other 
reason that the trial would be delayed if 
the witnesses are called to Jammu, is not 
based on facts on record. 


7. Before. proceeding to examine the 
argument of Mr, Dhanpat Rai it would be 
useful to reproduce the relevant provi- 
si6ns of the Civil P, C. 0,16 R. 19 
C. P. C. provides: 


"19. No one shall be ordered to attend 
in person to give evidence unless he re- 
sides: = =~ 

(a) within the local limits of the Court’s 
ordinary original jurisdiction, or 

(b) without such limits but at a 
place less than fifty or (where there is 
railway communication or other establi- 
shed public conveyance for five-sixths of 
the distance between the place where 
he resideg and the place where the Court 
is situate) less than two hundred miles 
distance from the court-house.” 


O., XXVI R. 1 C. P. C. provides:— 

“1. Any Court may in any suit issue a 
commission for the examination on in- 
terrogatories or otherwise of any person 
resident within the local Hmits of its 
jurisdiction who is exempted under this. 
Code attending the Court or who is from 
sickness or infirmity unable to attend it.” 
O. XXVI, R. 4, C.P.C. provides:— 


“Any Court may in any suit issue a 
a commission for the examination of — 

(a) any person resident beyond the 
local limits of its jurisdiction; 

(b) any person who is about to leave 
-such limits before the date on which he 
is required to be examined in Court; and 

(c) any civil or military officer of the 
Government who cannot, in the opinion 
of the Court, attend without detriment 
to the public service.” 


8 A perusal of the aforesaid provi- 
sions showg that it is within the dis- 
cretion of a trial court to grant commis- 
sion for the examination of witnesses 
upon the conditions contained in O, XXVI 
R. 1 and O. XXVI R, 4 are satisfied, The 
discretion by the court has to be exercised 
judicially on the trial Judge being satis- 
fied that the commission should be issued. 
From the perusal of the order of the 
learned trial Judge, the only grounds 
which appear to have led to his satisfac- 
tion for the grant of the application of 

e plaintiffs were that the examination 
of witnesses at Jammu would cause un- 
due expense to the plaintiffs and would 
also delay the trial of the suit, Both these 

easons are not by themselves sufficient 
for the exercise of the discretion, either 
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under O. XXVI R. 1 or O. XXVI R., 4 
C. P. C. The normal rule of procedure is 
that for recording the evidence of the 
witnesses, they should be called to ap- 
pear in court and give evidence, Excep- 
tions have been provided to the general 
rule under O. XXVI, Rr. 1 and 4 and 


QO. XVI R. 19 C, P, C. When a commis- 


sion ig asked for, the court is under an 
obligation to record a definite finding and 
come to a conclusion that sufficient rea- 
Sons exist for the grant of the commis- 
sion and the reasons must be such which 
can stand scrutiny by the higher courts 
and the reasons should be such as are 
contemplated either under O, XXVI or 
O. XVI and the like, 


8. That the producing of witnesses in 
the court would prove expensive for the 
party, ig not any of the reasons specified 
or contemplated by the aforesaid provi- 
sions. It is argued by Mr, Tak that under 
O. XXVI R. 4 sub-Rule (1) (a) the court 
has a duty to issue commission to wit- 
nesses beyond the local limits of the 
court, 


10. The court indeed has a discretion 
to grant commission but the discretion 
has to be exercised judicially and not 
whimsically and it has to be exercised 
in aid of justice and not only for the 
benefit of a party to litigation. Unless 
covered by the specific provisions of the 
Code e. g, when a witness is exempt to 
appear in court or is from sickness or in- 
firmity unable to appear in court or the 


‘like, commission should not be issued on 


the mere asking and the court should 
not issue commissions unless a very 
strong case is made out, The word 
‘may’ in Rules 1 and 4 of O. XXVI means 
that the court has the ‘discretion’ to issue 
the commission and not that it is ‘duty’ 
bound to issue the commission when- 


ever asked for. The mere fact 
that it may prove expensive for 
plaintiffs to produce the witnesses 


at Jammu, is hardly any justification for 
the departure from the normal rule to 
insist upon the production of the witnesses 
in court, There is also nothing on tha 
record to show that any attempt had been _ 
made to procure these witnesses and that 
their production wag causing delay in the 
disposal of the suit, The reason that 
examining of the witnesses in court 
would cause delay, therefore, appearg to 
me to be only imaginary and not based 
on any material on the record. 


11. I also do not find any force in the 
argument of Mr. Tak that since the wit- 
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outside the ‘local limits of the courts’ at 
Jammu, the commission was rightly 
granted, 

12. The commissiong are granted, as of 
right, in the case of witnesses residing 
‘beyond’ the limits fixed under O. XVI 
R. 19 C. P. C.. but if a witness resides 
‘within’ the limits prescribed by O. XVI 
R. 19 C. P. C. though, outside the local 
limits' of the jurisdiction of the court, 
he grant of commission becomes discre- 
tionary, O. XVI R. 19 C. P.C. does not 
ke alway the discretionary powers given 
under O. XXVI R. 4 C.P.C. In the in- 
stant case, the plaintiffs had not, even 
asserted in their application for the grant 
of commission let alone satisfactorily 
established that the witnesses were re- 
siding beyond the limits fixed under 
Order XVI R. 19 C. P. C. There was, thus, 
no basis for the trial court to issue the 
commission as of right, under O, XVI 
R. 19 C. P. C. The trial court could, there- 
fore, act only under O, XXVI R. 4 (1) (a) 
C. P.C, it is in fact conceded that the court 
issued the commission under O, XXVI 
R. 4 C. P. C. and as noticed above the 
court was not justified to grant the com- 
mission under O. XXVI R, 4 C.P.C. on 
the facts and circumstanees of this case. 


13. In Megh Mal Ghosh v. Indu Bh. 
Ghosh, AIR 1977 NOC 236 (Cal) a 
Division Bench of the Calcutta High 
Court opined that where the trial court 
allowed an application under O, XXVI 
R. 1 C. P, C. for the examination of wit- 
nesses on ,commission basing’ itself on an 
inadmissible medical certificate, the trial 
court had acted illegally and there had 
been an illegal exercise of jurisdiction by 
the trial court, Warranting interference 
under S, 115 C. P., C. the revision petition 
filed against the trial court’s order was, 
as such, allowed by the ‘Calcutta High 
Court. 


14. Considering, the totality of the 
circumstances of the case and a perusal 
of the record I am satisfied that the dis- 
cretion exercised by the trial court has 
not been exercised either properly or 
judicially and the trial court has acted 
with material illegality and irregularity 
in the exercise of its jurisdiction. The re- 
vision petition is accordingly allowed and 
the order of the learned Sub Judge dated 
May 6, -1977, is hereby set aside. 

15. The trial court.is directed to sum- 
mon the witnesses, if so desired by the 
_ plaintiffs, for an. early date. and dispose 
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nesses belong to village Nunnar, Tehsil ’ 
Ganderbal, Srinagar, and were, ag such, 
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of the case expeditiously, The parties 
through their learned counsel are direct- 
ed to appear before the trial court on 


Jan. 4, 1978, 
Revision allowed. 
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MIAN JALAL-UD-DIN Ag, C. J. AND 
GHULAM MOHAMAD MIR J. 


Baldev Raj Gupta, and others, Peti- 
tioners v, Jaswant Singh and others, Res- 
pondents, 

L. P. A. Nos, 5 to 7 and 12° of 1977, 

D/ - 7-12-1977. 


(A) Constitution of India, Art. 226 — 
Writ appeal — Procedure — Transposi- 
tion of parties — Applicability of O. 1 
R. 10, C. P, C. (Civil P. C, (5 of 1908), 
O. 1 R. 10). 


The High Court while exercising ex- 
traordinary powers of writ jurisdiction 
is a court of civil jurisdiction and the 
provisiong of Civil P, C. do apply to writ 
proceedings, Therefore, O, 1, R. 10 applies 
to writ proceedings and there is no bar 
for the Court to consider the question of 
transposition of the respondent as an ap- 
pellant in an appeal against the judgment 
rendered in writ petition. AIR 1968 Guj 
202 and AIR 1967 Cal 275 Rel, on. 


(Para 6) 


Anno: AIR Comm. Const. of India, (2nd 
Edn.) Art, 226 N., 42 (c); C. P. C. (8th 
Edn.) O. 1 R. 10 N. 34. 


(B) Civil P. C. (5 of 1908), O. 1, R. 10 
— Transposition of parties — When can 
be made — Conditions essential. 


The Court can if necessary take action 
suo motu either under O, 1, R. 10 or in 
its inherent jurisdiction and transpose an 
appellant as respondent and vice versa in 
the appeal. But even then the court has 
to decide this matter on the touchstone 
of the established principles. One of the 
principles is that if there is bona fide 
mistake ag to the rights, capacity, or 
status of a party and it is necessary to 
save the respondent, who was labouring 
under a bona fide mistake with regard to 
his rights, from the consequences of los- 
ing his claim, the court will surely pay 
attention to this and determine the ap- 
plication for transposition in favour of 
that party. But the court in that case has 


‘to take cognizance of-an important fact 
‘that the order of substitution or trans- 
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position doés not take away a valuable 
right that might have. accrued to the ad- 
verse party, 

A writ petition dalenni the order of 
_ State Government appointing certain per- 
sons as Excise and Taxation Officers was 
filed against the State and appointed per- 
sons and was partly allowed. The respon- 
dent, therein filed letters patent appeals 


and the -petitioner filed cross appeal: -The 


State, however, “did not file any appeal 
but after a lapse of time filed an applica- 
tion for its transposition as an appellant. 
Held that as a matter of fact it is only 
when the court is in doubt as to which of 
the parties, whether the appellant ọr the 
respondent can be afforded relief, that 
the court will order transposition, But 
. in the instant case, the State as respondent 
can urge the same. thing as it could as ap 
appellant.. The other party cannot. shut 
out its case. As such there is no necessity 
of ordering transposition of the State as 

eae AIR 1958 S. C, 394 Ref. 
(Para 8) 


Anno: AIR Comm, c. P. Ċ. (8th Edn.) 
O. 1 R. 10 N, 34. T 
Cases Referred :- Chronological Paras 


AIR 1988 Guj 202 i 6 
AIR 1967 Cal 275 . ` £ 
-~ AIR 1958 SC 394 o eoo 8 


MIAN JALAL-UD-DIN Àg..C. J.:— In. 
- the above Letters Patent appeals, applica-. 


- tions have been made on behalf of the. 


State through Shri’ A. D. Singh, Advocate, 
for transposition of the State aş an ap- 
pellant, This order wer ae of all the 
applications, — 


2, It is submitted that the appellants 
in the above mentioned appeals and’ the 
State have identical interests and ‘ag such 
it would be convenient for the State and 
would also be in the interest of justice 
to transpose . the State, which already 
figures as a. ' respondent in these appeals, 
as appellant.-These applications Have been 
seriously contested by respondent No. 1. 
Hig objections are that these applications 
‘are not maintainable, thet the appellants 
. and the. State have absolutely.. no identi- 

cal interests and, therefore, the State 
‘cannot. be transposed as an- ' appellant, A 
valuable right has accrued in favour of 
respondent No. 1 by. lapse of-time and, 
therefore, the State cannot be allowed to 
be transposed as an appellant in the said 
appeals, It is further averred that there 
can be complete adjudication of the case 
even the State figuring as: respondent 
and there can be no question of multipli- 
city of proceedings. The State has’ not 





t 


Pe 
disputed the impugned order and has not 


‘filed any appeal against that. In view of 
‘of all this, it ig prayed, that these appli- 


cations be rejected, : 


3. Shri N, D, Qureshi, Special Secretary. 
to Govt. Finance Department, Jammu and 
Kashmir Government, has sworn. a re= 
joinder affidavit on behalf of the State. 
In the said affidavit, he ‘hag affirmed: that 
the transposition of the State as an ap~" 
pellant ig necessary as the appellants 
have identical interests .with the State 
and therefore, it- will be convenient to 
dispose of the appeals, The mere fact that 
the appellate court has stayed the “opera-~ 
tion of the impugned judgment and has 
made an order against the State in this 
regard,::does not imply any clash of. in- 
terest between the appellant and the State. 
for the parties at length, | 


4, We have heard the learned counsel 
for the parties at length, 


5. At the outset, Shri S. P. Gupta, ap~ 
pearing for respondent No. 1 raised the 
contention that transposition of the par- 
ties can be ordered’only under O. 1 R. 10 
C. P. C. That order does not apply to writ. 
proceedings much less‘to an appeal against 
the judgment rendered in writ, proceed- 
ing. It is submitted that in view of this, 
the court hag got no power to- order 
transposition of the State as os in 
these appéals, : 


6. Tam dfraid this: contention is. not 
well founded, inasmuch as .the principle 
underlying Order 1 Rule 10 C, P. C. ‘is 
applicable to writ proceedings as well, 
The High Court while exercising extra- 
ordinary powers of writ - ‘Jurisdiction is a 
court of civil jurisdiction and the provi- 
sions of C. P. C, do apply to writ. pro- 
ceedings. In AIR 1968 Guj 202 a Division 
Bench of that court haa laid down ‘tha 
view that the High Court issuing a writ 
of certiorari ig a court of civil jurisdic~ 
tion within the meaning of S. 141 C. P, C, 
and, therefore, the rules engrafted in tha 


' Code do apply to writ proceedings in the 


High ‚Court. Again in AIR 1967 Cal 275, 
a Division Bench “of that court held that 
S. 141 of the C, P..C, is directly attracted 
to an application. ‘under Art, 226 of .the 
Constitution and so such provisioris of the 
Civil P. C. as can be suitably ‘applied to 
writ. proceedings are | applicable ‘to :such 
proceedings. ` The ‘above-mentioned two 
cases dealt with the question’ relating to 7 
abatement and substitution of the legal 

representatives of. a' deceased. party under 
Order.22 of the - Code, It is, . therefore, 
held ‘that O, 1 R, 10, C. P, ©, applies. to 
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writ proceedings and there is no bar for. 
ithe court to’ consider ‘the question of. 
transposition of the respondent as an ap- 
pellant in an appeal against the. judgment 
rendered in writ petition. The contention: 
advanced is, therefore, overruled, _ 
7. The applications of the State seeking. 
transposition as appellants in the, appeals’ 
however, require to be decided ‘after: we 
take into consideration “the back-ground 
of the case, Sardar Jaswant Singh, res- 
pondent, herein, filed a writ petition 
against the State of Jammu and Kashmir 
and also the other respondents. challeng- 
ing the appointments of respondents 
Nos, 3 to 23 ag Excise and Taxation Offi- 
cers, The learned single Judge who heard 
the writ petition _partly allowed it as 
against respondents. Nos, 3to 8 and quash- 
ed the order of appointment: of these 
respondents. .. Some of the ‘respondents. 
have come in Letters Patent Appeals be- 
fore this court. The State’has not filed 
any. appeal against the impugned judg- 


ment, but the State does figure as respon- 


1 


‘dent in those ‘appeals, Jaswant Singh has 
also filed a cross appeal against the im- 
pugned judgment. He has assailed the 
judgment of the learned single J udge on 
the ground that he hasnot passed any or- 
der in respect of respondents Nos. 9 to 23. 
According to him the 

these respondents ‘were 
against rules and as such deserved to be 
quashed. i À 


‘8 The question that, Towoe falls ` 


for consideration: is whether. these appli- 
cations should be allowed and the: State 
transposed as: appellant. Ostensibly there 
does not appear to be any class of in- 
terest between the State and the appel- 
lants, Itis true-as observed by their Lord- 


ships. of the Supreme Court in ATR 1958 


SC 394 that the court can if necessary 
take action suo motu either under O: 1 
R. 10 or in its inherent jurisdiction and 
appellant as respon- 
versa in the ap- 
peal. But- even them the court’ has 





of the established: principles, One -of the. 
principles is that if there:‘is bona ‘fide 
mistake as to“‘the rights,’ capacity, © 
status of a party and it is necessary to: 
save the respondent,- who was labouring 
under a bona fide mistake with regard to 
his rights, from the consequences ‘of 


that party. But the court in that case has 


appointments of ` 
also illegal and’ 


to decide this matter om- the touchstone:. ` 


to take cognizance of an important fact.. 
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‘that the ‘order -of substitution or transpo- 
‘sition’ does. :not’take away a valuable 
right that might have accrued:to the ad- 
‘verse party. Now in the instant case, itis 
noticed that after the judgment was. ren- 


dered in the writ petition, the State 
did not move its. littl finger to 
come up in appeal against that judgment. 
Time ran out against: the ‘State. 
In the meanwhile the appellants 
filed their respective appeals against the 
judgment of the learned single Judge. 
So did Jaswant Singh, Shri S. P.- Gupta 
has taken pains to elaborate on the pro- 
position that the State bone fide believed 
that it may not come upin appeal because- 
of the stand taken by it before the learn- 


ed.single Judge, It is submitted that it 


was not disputed before the learned 
single Judge by the State. that the case 
of the ‘respondent No. 1 had not been 
considered at the. time of the appoint-. 
ments of the appellants and, therefore, it 
must be presumed that on this assump- 
tion the State which is not interested in 
any party but aims at the welfare of all 
citizens, decided ‘not to file appeal in this 
particular case, I do find force in hbis 
arguments, If the State was so earnest 
about the matter, as it Is now, what pre- 
vented it from filing the ‘appeal in time? 
Again if relief can be granted in these 
appéals that will equally satisfy the claim 
of, the State as well. In that view of the 
matter, the question of transposition loses 
significance, As a matter of fact it is only, 
when ‘the court is in doubt as to which 
of the parties, whether the appellant or 
the respondent can be. afforded relief, 
that the court will order transposition. 
But as already stated that, indeed, is not 


the problem- .before- us. Here the 
State as: respondent . can. urge the 
same’ thing as it could as an 


appellant, The other party cannot shut out 
its case.. There is, therefore,. no- necessity 
of ordering transposition of the State as 
appellant much less when a valuable right 
has- already accrued to respondent No. 1 
by lapse.of time. > - 


9. For the foregoing reasons, we, there- 
fore, reject these applications. Let thé’ 
main appeals come up for hearing at an 
early date to be fixed by the Deputy 
Registrar. . 

G. M. MIR, J. :— I agree, 

11. P, S. The observations made AR 
will not, however, be’ construed to mean 
any expression ‘of, opinion on the ‘merits 


of oe case, 


Order accordingly. 
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MIAN JALAL-UD-DIN, Ag, C. J. - 

Balwant- Rai, Petitioner v. Lt, Gian 
Singh and others, Respondents; l 
. Civil Revn. No. 56 of 1974, D/- 19-11- 
1977.* . k i 

Civil P. C. (5 of- 1908), O. 1 R. 19 — 
Addition of defendant — Suit for -eject- 
ment of tenant. — Defendant setting his 
own title — Third person claiming title 
to suit property — Cannot be added as 
. party to the suit. | 


A suit for ejectment could not be con- 
verted into a suit for title and, there- 
fore, the third party could have no locus 
standi to ask the court that he be im- 
pleaded as ‘a party because he was the. 
owner of the property. His remedy lies 
by way of separate suit. The judgment 
` in ejectment suit would not be binding 
on the third party ifthe third party was 
not joined. as the party to the suit. Case 
law discussed, . (Para 3) 

Anno: AIR Comm., C. P. C. (9th Edn), 
O. 1 R. 10, N. 11 : 

Cases Referred: Chronological Paras 
AIR. 1977 NOC 210 : 1976 J &KLR 341 3 


AIR 1977 Orissa 183 3. 
AIR 1976 J&K 29: 1975 J LR 174 3 
AIR 1958 J&K 39 3 


R. P. Sethi, for Petitioner; R.. C. Nanda, 
for Respondents, l 


ORDER :— In a sut . for ejectment 
pending before the Sub. Judge, Jammu,’ 
the petitioner who was cited as a witness 
in the case, moved an application that he 
be added as a party to the suit inasmuch 
as he wag the owner of the property in 
dispute, from which the defendants were 
sought to be ejected by the plaintiffs, The 
petitioner claimed ownership rights in the 
said property, The learned Sub Judge 
dismissed the application as in his view 
the petitioner was neither a necessary 
party nor a proper party and could not, 
therefore, be impleaded in the suit. Ag- 
grieved by this order, the petitioner has 
come up in revision before this Court. 

‘2. Appearing for the petitioner Mr. 
R. P, Sethi hag canvassed the proposition 
that as the.defendants in the suit have 
` raised question of title and have pleaded 
that they are the owners of the property 
and that the plaintiffs-landlords ` could 
-not, therefore, eject them from the suit 
premises, and further that as there was 


*(Against order of Sub J., Jammu, .D/- 





19-4-1974.) 
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party to the suit. Precisely the same ques- 


an issue framed by: the trial court in re- `’ 
gard to this matter, it' was desirable and 
proper that the petitioner who claims the 
property on his own account by virtue of 
his ownership rights be ordered to be 
made a party tothe. suit proceedings, He 
has submitted that in case the petitioner 
is not made a party and is driven to file 
a separate suit (which he hag already 
done) the possibility of two conflicting: 
Judgments in the two suits cannot be 
ruled out. | 


3. I am afraid the contention is not 
well founded, The principle is weH re- 
cognized that a suit for ejectment cannot 
be converted into a suit for title and, 
therefore, the petitioner can have no locus 
standi to ask the court that he be im- 
pleaded as a party because he is the 
owner of the property. True, that the de=- 
fendants: have set up title to the property 
in themselves.and the court has raised an 
issue ‘with regard to that, but that is a 
matter between the plaintiff-landlords 
and the defendant-tenants, Surely, a 
stranger cannot be heard to say that be~ 
cause hig interests stand jeopardised on 
account of the suit for ejectment, there-~ 
fore, he be made a party. His remedy 
lies by way of instituting a separate suit 
which it is conceded before me, has 
already been instituted by him, There is/ 
no apprehension of any conflict of judg- 






tion arose in a case re ed in 1976 
J&KL. R, 341 : (AIR 1977 NOC 210) and 
AIR 1958 J. & K. 39. In the former case, 
which was decided by me, I observed 
that the question of impleadment of a 
party is to be decided upon the touch- 
stone of O. 1 R. 10 which provides that 
only a necessary or proper party may be 
impleaded, The mere interest of a party 
in the fruits of litigation cannot be held to 
be a true test of his being impleaded as a 
party. That wag a suit for the recovery 
of arrears of rent brought by the land- 
lord against the tenant, in which one 
Mukund Lal had intervened = and 
had sought impleadment under ©, 1 R: 10 
C. P. C. In AIR 1958 J & K 39 supraja 
Division Bench of this court observed that . 
in a rent suit the third party claiming to 
be owner of the property could not ba 
made a party as it would convert a 
simple suit for arrears of rent into ons ` 

for determination of title to the property | 

in. respect of which the. rent is claimed, . . 


A 
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Again in 1975 J & K LR 174: (AIR. 1976 
J&K 29) the view has been taken that a 
stranger property who may even- 
tually be affected by the judgment cannot 
be made a party. This could not be a cogent 
ground for making him a party. I am 
also fortified in this view of mine, by the 
observations made in AIR 1977 Orissa 
183, which was also a suit for ejectment 
and in which a third person claimed to 
be added ag a defendant on the ground 
that he had title to the suit property. The 
stranger had already filed another suit in 
the civil court claiming title to the pro~ 
perty Gust as in: the present case), The 
learned Judge deciding the case over- 
ruled the contention of the stranger that 
he was a proper or necessary party. It is 
unnecessary to multiply the authorities in 
this proposition of law, 


4. For the foregoing reasons, I think 
that the order passed by the learned trial 
court is correct. The petitioner cannot be 
made a party in these proceedings. The 


petition, therefore, fails and ig accordingly | 


dismissed with cost. 
Petition dismissed. 
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I. K, KOTWAL, J. 
M/s. United Builders, Petitioner v, 
Union of India and another, Respondents. 
Arbitration Petn, No.-77 of 1974, D/- 
12-7-1977. 


Limitation Act (1908), Art, 158 — Notice 
— Any knowledge of filing of award 
from extraneous source would not con- 
stitute notice, (Arbitration Act (1940), 
S. 14 (2)). 


Under S. 14 (2) of the Arbitration Act. 


the moment an award is filed in a court, 
a duty is cast upon it. to issue notice to- 


the parties that the award has. been so 
filed. There is no other provision in thé 
Arbitration Act which provides for such 
a contingency. Obviously, therefore, the 
term “notice” used in Art. 158 of the 
Limitation Act refers to no notice other. 
than the one to be given by the Court 
u/s, 14 (2). Again no formal notice u/s. 14 
(2) would be necessary where a party 
has acquired knowledge of the filing of 
the award in the court, but such know~ 
ledge must be one which directly or io~ 
directly emanates from the court in which 
the award is filed. Knowledge from any. 
other source if permitted to be treated as 


T)/KU/D500/77/MBR. T 


United Builders-y, Union of India (L K. Kotwal J.) 


[Pr 1] J.&K. 85- 
equivalent to knowledge acquired in or 


from .the court, would destroy the very 


purpose for.which S. 14 (2) has been 
enacted. Any knowledge ofthe filing of 
the award which is acquired from an ex- 
traneoug source, shall not have the effect 
of setting Art. 158 in motion against the 
party which seeks to challenge the award. 
AIR 1952 Cal 226 Rel. on. (Para 13) 
Cases Referred: Chronological Paras 


AIR 1976 Cal 406 9 
AIR 1962 SC 666 | 8, 9 
AIR 1961 Andh Pra 457 z: 10 
AIR 1957 Nag 57 10, 11 
AIR 1952 Cal 226 10, 12 
AIR 1930 Lah 228° 0 
AIR 1926 Cal 1018 10 
AIR 1925 Lah 619 (1) 10 
(1898) TLR 20 All 474 10 
(1888) ILR 11 Mad 144 . 10 


R. P. Bakshi, for Petitioner, R. D. Jam- 
wal, for Respondents, l 

ORDER :— In an application u/s 20 of 
the Arbitration Act made by the peti- 
tioner, the. court vide its order dated 
28-11-1975 appointed one Lt. Col 
S, S. Bawa as an Arbitrator to settle the 
disputes between the partiés and submit 
his award in the court within the time 
fixed in the order. The time originally 
fixed by the court for making the award: 
was, however, extended and the Arbitra- 
tor finally passed his award on 5th of 
Aug. 1976. On receiving a copy of the’ 
award from the Arbitrator, the petitioner 
again’ approached the court on 17th of 
Aug, 1976 with an application u/s 14 of 
the Arbitration Act wherein he prayed 
that the Arbitrator be asked to file the 
original award in the court along with 
other concerned documents. No notice of 
this application was, however, given to 
the respondent, Union of India. On 3lst 


Aug: 1975 the respondent also made. ar ~ 


application u/s.14 of the Arbitration Act 
to the effect that the Arbitrator be direct- 
ed to file his award in the court which 
he had passed and published on Aug.. 5, 
1976. No order was passed by the court 
on this application, Both these applica- 
tions were put up before the Deputy Re- 
gistrar of the court on Sept, 9, 1976 in 
presence of counsel for the parties as 
also one S, Bikram Jit Singh, an emplo- 
yee of the respondent. The proceedings 
which took place before him on Sept. 9, 
1976 were recorded by the Deputy Re- 
gistrar of the Court in the following 
words : 

“Award has been 
Arbitrator, L, C. for the parties 


received from the 
take 


-Rotice of filing the same in the Court. 
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They may- file objections, if any, to the 
award within the statutory period, Put 
up for further proceedings before Hon’ble 
S. B. on 14-10-1976.” 


2. The respondent filed its objection 
petition to the award u/ss, 30 and 33 of 
the Arbitration Act on Oct, 5, 1976 chal- 
lenging therein the validity of the award 
on a variety of grounds. The court also 
permitted the petitioner to file its objec- 
tiong to the aforesaid objection petition. 
One of the objections taken was that the 
objection petition filed by the respondent 
was time barred, The court vide its order 
dated Nov. 4,1976 framed a number of 
- issues out of which Issue No. 1 which was 
treated as a preliminary issue ran thus: 


‘Whether the applications for setting 
aside the award and objections to the 
award are barred by time? OO. PoP 
The learned counsel for the parties de- 
clined to lead any evidence on this issue. 
It is in these circumstances that I` am 
called upon to decide this issue. 


3. I have heard learned counsel for the 
parties at length besides going through 
the record carefully, 

4. Art. 158 of the Limitation Act reads 
as under :— 


“Deseription of -Perlod of Time from 

application, limitation, which period 

~ begins to ran. 

158, Under the Jammu Thirty The date of 

& Kashmir Arbi- days, ` service of the 

tration Act, to set notice of fling 
aside an award or 


of the award. 
to get an award 
remitted for re. 
consideration, 


5. Mr. R. P. Bakhshi, the learned coun- 
sel for the petitioner has aruged that un- 
der this article a formal service of notice 
of filing of the award is not necessary. 
Time under this article, adds the learned 
counsel, shall begin to run from the day 
a party acquires knowledge of filing of 
the award in the court, it being immate- 
rial from what source such knowledge is 
acquired, ; 


6. To prove that respondent acquired 
knowledge’ of the filing of the award, 
more than thirty days before it filed the 
objection petition, the learned counsel has 
relied upon a letter sent by one V, 8. 
Dhameja, probably a subordinate of the 
Arbitrator Lt. Col S. S. Bawa, This letter 


wag addressed to the Arbitrator himself 


and one copy each of this letter was also 
sent to the parties, This letter is dated 
Aug. 26, 1976 and states that the award 


ALR. 


has been filed in the High Court on Aug. 
24, 1976, Mr. R. D. Jamwal, the learned 
counsel for the respondent, has admitted 
the receipt of a copy of this letter in the 
following words: 

“Receipt of letter is not denied but on 

which date it wag received is to be ascer- 
tained from records.” 
The only important thing i.e. the date 
when this letter was actually received by 
the respondent is shrouded in mystery. 
Neither the admission recorded by Mr. 
Jamwal mentions the date when this 
letter was received by the respondent, 
nor has the petitioner taken the ‘trouble 
of mentioning such a date in his objec- 
tions, The onus of proving this issue was 
onthe petitioner, It is, therefore, the peti- 
tioner which is to suffer for this lacuna. 
In the absence of any such -proof the 
respondent shall be deemed to have ac- 
quired knowledge of the filing of the 
award in the court on Sept. 9, 1976, only, 
when the Deputy Registrar informed the 
parties about the same, Reckoned from 
this date, the objection petition has been 
filed by the respondent within thirty days 
as required by Art. 158 of the Limitation 
Act, 


T. Assuming that the respondent be~ 
came cognizant of the filing of the award 
more than thirty days before Oct, 5, 1976, 
when the objection petition wag filed, the 
question still remains as to whether in 
the. absence of any notice from the court 
under S5. 14 (2) of the Arbitration Act the 
letter written by the said V. S. Dhameja 
constituted a valid notice within the 
meaning of Art.. 158 of the Limitation 
Act. In support. of his contention that the 
aforesaid letter did not constitute a valid 
notice the learned counsel for the peti- 
tloner has placed reliance upon a few 
judgments which I now proceed to dis- 
cuss hereinafter : 


8. The first authority to be noticed is 
Nilkantha v. Kashinath, AIR 1962 SC 666. 
In this case the award wag filed in the 
court on Feb, 18, 1948. On Feb, -21, 1948 
the court adjourned the case to March 
22, 1948 for “parties say to the Arbitra- 
tor’s report.” Defendant No. 12, who 
sought to challenge the award filed his 
objections on Nov. 9, 1948. No formal 
notice u/s 14 (2) of the Arbitration Act 
was, however, served on the said defen- 
dant. The Supreme Court held that the 
order of the Court dated Feb, 21, 1948 
for parties say to the Arbitrator’s report 
was a sufficient . compliance with S. 14 
(2) of the Arbitration Act, and that no 
formal notice by the court was necessary. 
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9. The other authority. relied upon by 
the learned counsel is State v, L. M. Das, 
AIR 1976 Cal 406. In this case the Regis- 
trar of the Calcutta High Court on. the 
award being filed in the court wrote a 
letter to the appellant on June 5, 1969 
that the award had been filed in the High 
Court on its original side. This letter was 


received by the appellant on June 16,. 


1969, The High Court issued another for- 
mal notice in accordance with the rules 
framed by the Calcutta High Court in- 
forming the appellant, of the filing of the 
award in the court, which wag served 
upon the appellant on July 14, 1969, The 
appellant filed his objections u/s 30 of 
the Arbitration Act on Aug, 12, 1969 Le, 
within thirty days from the date it. re- 
ceived the aforementioned formal notice. 
The High Court. refused to consider the 
objection petition filed by the appellant 
on the ground that the same was barred 
3 time and-relying upon, AIR 1962 SC 

666 (supra) the High Court held that no 
formal notice was necessary - and that even 
an oral notice ‘would do. l 


10. The lenned. counsel has iss made 
reference to B. George v. K. Lingiah, AIR 
1961 Andh -Pra 457. In this case an award 
duly signed. by the Umpire as well as the 
Arbitrators was for’ the first time. filed in 
the Court on June 7, 1955 in presence of 


the parties and their counsel, Objections . 


to this award were filed by the appellant 
on July 5, 1955 Le. within thirty days 
from June 7, 1955. An objection was 
taken by the respondent that the peti- 
tioner had knowledge of filing of -the 
award on Jan, 4, 1955 when the suit was 
filed or at any rate on 28th of March, 
1955 when the Umpire filed the award. 
The High Court repelled this. contention 
on two grounds viz; 


(i) the record of the proceedings dices 


ed that the petitioner had in fact ‘no such . 


knowledge; and 


(ii) even if he had any knowledge it 


was not a knowledge in respect of a 
valid award as the awards filed on 4-1- 
1955 and 28-3-1955 were neither signed 
by the -Arbitrators-nor by the - Umpire. 


The court while dissenting from the view 


taken by the Allahabad, ‘Madras, Lahore 
and Calcutta High Courts in (1898) ILR 20 
All 474; (1888) ILR 11 Mad 144; AIR 1925 
Lah 619 (1), AIR 1930 Lah 228 and AIR 
1926 Cal 1018 respectively, to the effect 
that notice to the parties u/s 14 (2) of the 
Arbitration Act was imperative even if 
they had knowledge of the . filing of the 
award aliunde and relying upon the'view 
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taken by the Nagpur and Calcutta High 


Court in AIR 1957: Nag. 57 and AIR 1952 


' Cal 226, held that if.a party to whom 


notice has been issued. has knowledge 
that the award has been filed that would 
be sufficient ‘compliance with S,.14 (2) ‘of 
the Arbitration Act and no further .notice 
would be necessary, . 

11. In Kawal Singh Akbar v. Baldeo- - 
singh Akbar, AIR 1957 Nag 57, the award 
had been produced in the court in pre- 
sence of the appellant and his counsel on 
22-1-1951, ‘objections to the award were | 
filed on 10-4-1951. The court held that as 


-the appellant had knowledge of the filing 


of the award on 22-1-1951, no formal 
notice u/s 14 (2) of the Arbitration Act 


“was necessary, and therefore, dismissed 


the objections as barred by time. 


12. In‘Bhola Neth v, Mahadev Mallick, 
ATR 1952 Cal 226 the award was filed in 
a pending suit on 21-9-1949. No formal 
notice was given to the parties of the 
filing of the award, but the defendant 
made-an application on. 28-10-1949 re- 
questing the court to permit him to ins- 


‘pect the award which according to his 


knowledge had been filed in the court. 
The defendant after examining. the award 
filed his objections thereto on 17-12-1949. 
The objections were dismissed as barred 
by time on the ground that the defendant 
had knowledge of the filing of the award 


‘on 28-10-1949 or prior to it. It was plead- 


ed on behalf of the- defendant that no 
formal notice as envisaged by S. 14 (2) of 
the Arbitration Act having been served 
upon him, time under Art, 158 Limitation 
Act did not start to run against him. It 
was held that the defendant would be 


-deemed to heve acquired knowledge of 


the filing -of the award on 28-10-1949 
when he made the application to the court 
for inspecting the same. The court was, 
however, categoric in holding that but for 
the aforesaid application time would not 
have started to run under Art. 158 of 
the Limitation Act, The Court also doubt- 
ed the’soundness of the argument that 
knowledge .of filing of the award through 
extraneous sources -also constituted a 
notice under Art, 158 of the Limitation 
Act. It may be useful to quote some rele- 
vant lines from the aforesaid judgment 
which reads. thus (at p. 228) :— 

PdA The importance .of the. provisions 
about service of notice is that the parties 
may apply to the court within 30 days of 


. such service of notice for remitting or for 
setting aside the award. If the party is 


not only already cognisant. of. the filing 
of the award but has applied. to the court 
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for facilities to examine the award filed 
there will be no necessity for serving 
such a party again. In the present case 
_ the party in question applied to Court for 
leave to examine the award and for time 
to file objections. Had the party not filed 
the aforesaid application there could not 
have been any question of that party be- 
ing barred by lapse of time. Limitation 
would not begin to run, Mandatory pro- 
vision contained in Art, 158 of the, Limi- 
tation Act as it now stands becomes un- 
necessary for strict application when the 
party has. already appeared in the case. 


It may be debatable question whether 
proof of knowledge of the filing of the 
award from extraneous source would be 
sufficient compliance of the mandatory 
provision contained in Art, 158 or not. 
However, defendant having appeared in 
Court there is no further necessity of 
serving him with notice.” . 

It would be clear that none of the autho- 
rities relied upon by Mr. Bakshi sup- 
ports the proposition of law adumbrated by 
him, On the contrary the observations of 
Calcutta High Court in ATR 1952 Cal 226 
(supra) quoted above, shall support the 
view which I propose to- take in this case. 


13. Under Art. 158 of the Limitation 
Act, time shall start running against a 
party intending to get an award set aside 
under the provisions of the Arbitration 
Act, only after it has notice of the filing 
of the award in the court, Under S. 14 
(2) of the Arbitration Act, the moment 

award is filed in a court, a duty is cast 
upon it to issue notice to the parties that 
the award has been so filed. There is no 
other provision in the Arbitration Act 
which provides for - such a contingency. 
Obviously therefore, the term “notice” 
used in Art, 158 of the Limitation Act 
refers to no notice other than the one to 
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mitted to operate as an appeal. 


ALE 
tation Act in motion against the party 
which: seeks to challenge the award. 

14.. The respondent having no notice 
of the filing of the award in the court 
earlier than Sept. 9, 1976, his’ objection 
petition is well within time, Issue No. 1 
is accordingly decided in favour of tha 
respondent and against the. petitioner, 

15, The case shall now come up for 
further .proceedings on 20th July, 1977. 

Petition dismissed, 
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MIAN JALAL-UD-DIN, C. J., Dr. ADARSH 
SEIN ANAND AND G. M. MIR, JJ." 
` Ghulam Hussain, Petitioner v. Ghulam 
Qadir and others, Respondents. ` 
Civil Review Petn. No. 8 of 1972, D/- 
8-4-1978.+ : 
(A) J. & K. Code of Civil Procedure (X 
of 1977 Smt.) (1920 A. D.), O. 47, R. 1 — 
Review — When permissible. 
' A review petition has a quite limited pur- 
pose and it is not an appeal in disguise. Re- 


‘view of the judgment would be permissible 


only in exceptional cases- which. come within ' 
the ambit of O. 47, R. 1, C. P. C. Under O. 47, 


R. 1, C. P. C. a judgment may be open to 


review inter alia if there is a mistake or an 
error apparent on the face of the record. An 
error which has to be detected by a Jong 
drawn process of reasoning, by reterence to 
various earlier rulings of the court, can hard- 
ly be said to be an error apparent on the 
face of the record. Where the alleged er- 
ror is far from . self evident and has to be 
established by lengthy arguments such an 
error cannot be termed as an! error apparent 
on the face of the record justifying the court 
to exercise its power of review. The jurisdic- 
tion to set aside an erroneous judgment is 
within the domain of an appellate court when 
the matter is brought before it in a proper 
appeal. A review petition cannot be per- 


(Paras 7, 8) 

Held on facts that even assuming that the 
earlier judgment sought to be reviewed pro- 
ceeded on an erroneous exposition of law, 


given in the 


t(Against decision of Full Bench reported 
in ATR 1978 J. & K. 11-(FB)). 
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that by itself was not a good or sufficktnt 
ground for its review. On the peculiar facts 
it may require reconsideration. Held further 
that review could not be granted on basis 
of arguments which were never raised before 
the Court which gave earlier decision. AIR 
1964 SC 1872, Rel on; AIR 1916 Bom 1 
(FB) and 1971 J and K LR 268, Ref. 
(Paras 7, 8, 9, 11) 

(B) J. & K. Transfer of Property Act (42 
of 1977 Sam.) (1920 A. D.), S. 188 — Trans- 
fer of immovable property without registered 
part performance or equitable estoppel not 
applicable to State of Jammu and Kashmir 
— (T. P. Act (1882), S. 53-A). 

Per Mian-Jalal-ud-Din, C. J. and G. M. 
Mir, J.: Under Section 138 transfer of im- 
movable property, without registered instru- 
ment of sale, does not confer any right of 
ownership. Hence in the absence ot such an 
instrument mere pOssessory rights will not 
mature into ownership rights. Therefore in 
the State of Jammu and Kashmir neither the 
principle of part performance underlying Sec- 
tion 58-A of T. P. Act, 1882, nor the prin- 
ciple of equitable estoppel akin to it could 
be invoked by a party to its aid seeking re- 
Hef against third party. AIR 1978 J. & K. 11 
(FB), Explained. (Para 16) 

Anno: AIR Comm. T. P. Act, S. 53-A, 
N. 18. 


Cases Referred: Chronological Paras 


1971 J & K LR 268 5 
ATR 1964 SC 1872 2 10 
AIR 1916 Bom 1 : ILR 41 Bom 438 (FB) 5 


S. P. Gupta, for Petitioner; L. K. Sharma, 
for Respondents. 


Dr.. ANAND, J.:— This review petition 
arises out of Civil 2nd Appeal No. 32 of 
1971 decided by a Full Bench of this court 
on 18-1-1972. Brief facts which gave rise to 
the civil second appeal may first be noticed. 
'. 9. The plaintiff-petitioner, Ghulam Has- 
san, filed a suit for the recovery otf posses- 
sion of land measuring 1 kanal and 6 marlas 
situate in Tehsil Kishtwar. According to: the 
plaintiff-petitioner, he entered into an agree- 
ment on 2lst Chet 1998 Bk to sell the suit 
land to the defendants-respondents. He de- 
livered the possession of the suit land in con- 
‘sequence of the agreement to the proposed 
vendee after receiving the consideration 
amount in full. It was stipulated between the 
parties that a sale deed would also be drawn 
up. in respect of the sale of the suit land. 
However, no. sale deed was executed „and 
the possession of the defendants-respondents 
remained only permissive over the suit land. 
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Plaintiffs case was that as no sale deed had 
been executed, he was entitled to take back 
the possession of the suit land from the de- 
fendants. The defendants-respondents, on 
the other hand, alleged that they held 
the land as ‘owners’ for a period of over 12 . 
years and had also perfected their title by 
prescription and that the plaintiff was, as 
such not entitled to take back the possession 
from them. They further asserted that the 
suit was time barred and was liable to be 
dismissed on that score. 

3. The trial court, as well as the first ap- 
pellate court, negatived the contention .of the 
defendants-respondents and held that as the 
possession of the defendants-respondents was 
purely permissive, the plaintiff-petitioner was 
entitled to succeed in the suit and recover 
back the possession. It was further observed 
by both the courts that since the possession 
of the defendants was permissive their being 


in possession for a period of more than 
‘twelve years was immaterial. 


4, Aggrieved, the defendants-respondents 
filed an appeal in this court. The appeal was 


originally heard by Shri Jaswant Singh J. 


(as his Lordship then was) sitting singly and 
being of the view that important questions 
of law were involved in the case, his Lord- 
ship referred the appeal to be heard by a 
larger Bench. Consequently, a Full Bench of 
this Court comprising of Shri S. M. F. Ali, . 
Chief Justice (as his Lordship then was) Shri 
J. N. Bhat J. and Shri Jaswant Singh J. (as 
his Lordship then was) was constituted and 
after the appeal was heard and disposed of 
by the various arguments raised before them, 
allowed the appeal and set aside the judg- 
ment and decree óf the courts below and 
dismissed the plaintiffs suit. It was inter alia 
observed by their Lordships of“ the Full 
Bench?*: 


“The only point that has been argued be- 
fore us is where the vendor had delivered 
possession of the property in dispute to the 
defendant and had received the entire con- 
sideration mOney and remained silent for a 
long perlod' of 22 years, he will be estopped 
from recovering possession of the property 
even apart from the question of adverse pos- 
session. It is true that the question of ad- 
verse possession in this case does not arise 
because there has been no ‘refusal on the 
part of the proposed vendor to execute the 


‘sale deed, but we are rather impressed with 


the ‘argument of the learned counsel for the. 
appellant that as the plaintiff himself had 


given possession and received the entire con- 


sideration money, he cannot be allowed to 
“(AIR 1978 J. and K. 11 (FB)..at p. 12). | 


st cord and the: same deserved, 
‘by a review of the aforesaid judgment. Mr. - 
E E A er Se 
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take ‘advantage of his own. fraud so..as to 
recover possession | from the detendants 8 after ` 
sucha long time.” 

It was further.-observed by the Bench: 

' “E is manifestly clear that where the plain- 
tiff voluntarily, executes contract of: sale, 
puts the proposed vendee"in Possession of 
- the property and: receives the entire’ ‘consi- 
_ deration money, there-is no special equity in 


his favour to allow him to turn round ‘and. 


claim the property after a long time. merely 
because the price of the property. has  in- 
creased. He cannot be allowed to repudiate 
the fiduciary: obligation arising out of the 
contract nor~can the court aid him to commit 


_ fraud by dispossessing a prospective’ vendee . 
„ who has done all that was required of him « 


to do for purchasing the property. x 
' For these reasons we find that even: though 
the possession of the'defendant may be per- 


missive since the ‘plaintiff has received the 7 
entire consideration money and allowed the. 
position to be changed to''the prejudice, . of. 


the defendant, he ‘will be estopped: from te- 
pudiating the’ sale transaction and recovering 
_ possession from the defendant’ On this 
ground alone, in our opinion, the defendant 
is entitled to " succeed. 

~ So far. as- the two important facts ately 
that the defendant: - was given _ possession 
under an agreement to sell and that the 
plaintiff received full consideration money of 


‘Rs. 400/- are concerned they aro not at all 


disputed before us... 

For these reasons we allow this appeal, 
set aside the judgment and decree of the 
courts below and dismiss the plaintiffs sult. 
There’ will“ be "no order'as to costs.” ; 
‘The plaintiff-petitionér 'has -now come up: “tor 
a review of the judgmient and decree ofthe 
‘Full Bench dated 18-1-1972. : .. . 


5: Mr. S: -P. Gupte’ learned counsel for 


| the plaintiff-petitioner, submits that the learn- 
ed Judges of Full Bench had erred in allowing 
the appeal and dismissing the plaintiff's suit. 
It is urged that the learned Judges of the Full 
Bench- apparently, based their judgment on 
the observation of a Full Bench of the Bom- 
_bay High Court in Bapu .Appafi v. Kashi 
Neth, ILR 41 Bom 488: (AIR 1916 Bom 
1) and since the Bombay authority had pro- 
. ceeded on the ‘principles laid down in Sec 
tion -53-A of the T.. P. Act (Central) and 
which -provisions are not applicable to the 


: State of Jammu and Kashmir, the judgment - 


` -of the Full Bench ‘was wrong and suffered 
from an error apparent on the face of the re- 
to be remedied 


te 
' 


- overlooking the distinction. 
mitted . by. Mr.- Gupta that if the distinction `. 


ALR > 
gard to the estoppel was not aroni paoia 
the Full Bench and that it has: wrongly been 
stated in the judgment that the’ said point 
had .been argued before the Bench. :It has 
also ‘been. submitted ‘by the learned- counsel 


‘that by allowing the principles of estoppel . 


to operate in cases of permissive possession, 
the judgment of the Full Bench has the et 
fect of invalidating S. 188 of the T..P. Act 


.On the basis of these submissions, it is urged — 
that the judgment of the Bench requires to 
- .be reviewed. Elaborate ‘arguments have, been 
‘addressed by Mr. S.. P. Gupta, on the distinc | 
tion bétween doctrine - of part performanee - 


and the doctrine of equitable estoppel and’ it 
has -been urged that the learned Judges ot 
the Full Bench fell in ‚an. apparent error.in 
It has been’ sub- 


had been kept in view the. suit of the plain- ` 
tiff-petitioner could not have been . dismissed. . 
Mr. Gupta urges-that’ since the. error is ap 


‘parent on the face of the record, the judg- 
„ment of the Bench be reviewed. Reliance has 


been ‘placed.on 5-JKLR 4;.8 JKLR 185 and 
1971 JKLR 268 to canvass that the view - 
taken by ‘the. Ful} Bench was. erroneous. 


"6. I have: given’ my anxious: consideration 
to.the various -contentions ‘by , Mr. S. P. Gupta - 
but. in my opinion, the review of the judg- 
ment of the’ Full Bench im the facts and cir . 


‘cumstances of the case‘ is not called for. 


7. Apart from the fact: that it does not 
appear from a perusal’ of the judgment of. 
the Full Bench that any.argument at all was 
raised before their Lordships to the `. effeet 


` that the doctrine of ‘equitable estoppel’ on 


which implied reliance ‘was placed by the. 


` Full Bench, offends S. 188 of the T. P. Act 


or that by ‘allowing the defendants to con- 
tinue the’ possession - of: the suit land, the ` 
provisions of S. 188:of 'the 'F. P. Act would - 
stand violated, it appears: that even if ‘ the 
ground of attack on the judgment of the Full 
Bench, as raised by Mr. Gupta, is accepted 
to be valid: for the sake. of argument it . 
would not justify the review of the judgment 
of the Full Bench. A review petition has a 
quite limited purpose . and it is. not an appeal 
in disguise. Review of the judgment would) . 
be permissible only in exceptional cases which]. 
come within the ambit of O. 47, R. 1 C. P.C. 


For. F of reference, Order .47 .Rule 1 


C. P. Ccmeay, tat bo reproduced: u lg 
des: : 
““(1) Any person considering himself . ag 
griev 

(a) by .a decree or sodas - From which 
an appeal is allowed; br bat from which DO &P-. 


peal has’ been preferred. y- oP 


1978 
(b) by a decree or’ ordet. somes no 
appeal is allowed, or. . 


(c) by a’ decision on a ees trom," a 
court of Small Causes. 


and who, from the discovery of new aa im:. 


portant matter or evidence which after: the 
exercise of due diligence. was not within his 
knowledge or could not \produced by him 
at.the time when the decree was passed. or 
order made, or on account: of some mistake, 
or error apparent on the face of the record, 
or for any other sufficient reason, desires to 
obtain a review of: the decree passed or order 
made Against him, may apply tor a review 
of judgment to the, Court which passed the 
decree or made the „order. 


(2) A party. ‘who is not speeding om. a 
decree or order may apply for a review of 
judgment notwithstanding the pendency of. 
.an appeal by some other party except where 
the ground of such appeal is common to the 
applicant and the appellant, or when, being 
respondent, he can present to the Appellate 
court the case on which he ‘applies for the 
review”. 


From a plain reading of the aforesaid” pro: 
visions it is apparent that under O..47; R. 1, 
C. P. C. a judgment may be open to review 
inter alia if there is a mistake or an error 
apparent on the face of the record. An er- 
ror which has to be detected by a long 
drawn process of reasoning, ‘by reference’ to 
various earlier rulings of the court, can hard- 
be said to be an’ error apparent on: the 
face of the record. Where the alleged error, 












“arguments raised-by Mr. S..P. Gupta, even 
if it may be assumed for the sake of argu- 
ment that the judgment of the Full Berich 
proceeded on an erronéous exposition of law, 


earlier judgment The earlier judgment which 
apparently was given on the. peculiar facts 


I am afraid, it ‘cannot be interfered a 
ander O. 47, R 1, C. P. C. 


8. By means of this review pëtition the 
petitioner appears to be wanting ‘to have the 
so called’ erroneous’ ‘decision ot the’ 
Bench set aside. and that unmistakably is be- 
yond the scope of O. 47, R. 1, C..P. C. ajd 
tbe jurisdiction to set aside an` erroneous 


judgment is within the domain. ‘of an appel- 


“Ghulam ' Hussain‘ v.“ - Ghulam Qadir € FB). (aid D 


is far from self evident and has to be es-- 


of the case, may require reconsideration bat, - 


Full 
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late court when the matter is brought be- 


`. ‘fore’it in a proper appeal. In case a review 


of the judgment is permitted in the facts 
and circumstances of: this case, it would im- 
ply that this court is sitting in appeal over, 
the judgment of. the Full. Bench and that 
course is neither desirable nor permissible. A 





Teview petition cannot be- permitted to ope- 
‘Tate ag an appeal. 


9. The: “power of review granted to the 
court under Order 47 Rule 1, C. P. C. has a 
limited purpose and court would be trans-| 
gressing its powers if it proceeds to enlarge, . 
the scope of. review by interfering with’ an; ` 


qa: earlier. erréneous order. A review peti- 


tion, in that- case, would be equated with an 
~ appeal which is not permitted by law and ot- 
fends against the accepted judicial’ principles 
of attaching finality to the judgments. | 
10. In ‘Thumgabhadra Industries Ltd: v. 
Government of Andhra Pradesh AIR 1964 
SC: 1872 the scope of a review petition came 
up for consideration and , their poles ob- 
served: — + 


“A review is by no means an appeal in 
disguise. whereby an erroneous decision is 
reheard and corrected, but lies only for patent 


error. Where without any elaborate argument 


one could point to the error and say here isa 
substantial point of law which stares one in 
the face, and there could reasonably be no 
two opinions ‘entertained about it, a ` clear 
case' of error’ apparent on the face of the 
record would be made out.” © ` 


Vi. In ‘view of these observations, the. 
review. petition filed by the petitioner is not 


“maintainable. as the error complained of by, 


the a cannot be termed as a “patent 
’. That apart, the arguments which have 


ae maed before us and on the basis of 


which the earlier judgment of the Full Bench 
is. sought to be reviewed, do not appear to. 


‘have .been raised before the Full Bench, and 


as«such, it would not be proper to review 
that earlier judgment on. the points which 
were never raised or brought to the notice of 
the Full Bench and on which points _ the 
learned Judges of the Full Bench had no oc-| 
casion to apply their. minds, | 

..12. For ‘the aforesaid .reasons, the review 
petition; in the facts and circumstances of 
this case is not maintainable and merits dis- 
missal.:In. case the- petitioner was aggrieved 
of the. judgment of the Full Bench he should 
have followed the -proper remedy of an ap- 
peal to the Supreme Court of India. i 


-48. - In the view that I have taken that 


the review petition-is not maintainable, I 


would: refrain. from dealing. with the other 
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contentions raised by Mr. = P. Gupta. on the 
merits of the case.. ` 


- 14. The review peti is, accordingly, 
dismissed as not maintainable but in> the 
‘peculiar circumstances of the case I would 
leave the parties to bear their own costs. ` 
MIAN JALAL-UD-DIN, C. J. (for himself 
and on behalf of G. M. Mir, J.):— 15.. 1 
have read with advantage the judgment pre- 
pared by my learned brother Hon'ble Mr. 
Justice Dr. Anand. I agree with him that the 
review petition is not maintainable on the 
ground that a review cannot be permitted to 
operate as an appeal in disguise so as to en- 
able an aggrieved party, to re-agitate — the 
matter and get it corrected, and further that 
the arguments which have been raised be- 
fore us and on the basis of which the earlier 
judgment of the Full Bench is sought to be 
. reviewed do not appear to have been raised 
at all before the Full Bench. But while 
“I agree with the proposition of law enunciat- 
ed by .my learned brother, that for these 
reasons the sc of reyiew petition is. mit- 
ed, I should, however, like regard being had 
.to the importance of the question raised be- 
fore us, to add a few words of my own im 
elucidation of the legal proposition debated 
on behalf of the petitioner. 


16. I agree with Mr. S. P. Gupta learned 
l el for plaintiff-petitioner, that the prin- 
ciple underlying S. 53-A of the T. P. Act, is 









Section 188 of the Transfer of 


does not confer any rights of ownership on a 
in whose favour there is no registered 
ent of sale.. In the absence of such 
instrument, the mere possessory rights 
not mature: into ownership rights. In 
iew of this the doctrine of part pertormance 
the doctrine of equitable estoppel akin to 
cannot be invoked by a. party to his aid 
seeking relief against a third party. There- 
fore, the judgment of the Full Bench under 
review will be deemed to have decided the 


peculiar facts of that case and shall not be 


construed to have laid down any broad and 
general proposition. of- law. tn favour of'the 
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doctrine’ òf equitable ` estoppel or 
‘formance in violation of the legal principle 


ALB 

part per- 
enshrined in Section 188.of the Transfer of 
Property Act as these doctrines clearly offend 


Section 188 of the Transfer of Property Act. 
Petition dismissed. 
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Wali Mohammad, etc. Appellants v. Faqir 
Mohamad and others, etc. Respondents. i 


L. P. A. No. 3 of 1068, Civil Second Ap- 
peals Nos. 97 of 1971 and 105 of 1972 D/- 
3-4-1978.* 


(A) J. and K. Right of Prior Purchase Act 
(2 of 1993 Smvt), S. 14 (b) — Co-sharer — 
Purchaser when can become a co-sharer. 


If land is purchased from the joint Khewat 
not necessarily from the same number but 
from different survey numbers, that makes 
the purchaser a co-sharer in the joint Khe- 
wat. But the Khewat amongst the c0-sharers 
must be joint. If the land is purchased from 
a survey number which is not held in the 
joint Khewat that will not make the pur . 
chaser a co-sharer in the Khewat at all AIR 
1972 J and K 28 (FB), Relied on. . 

(Para 8) 

Where the land that was sold by the ven- 
dor to the vendees was not from the joint. 
Khewat but was from that area ot the land: 
which had been selected by the vendor 
under S. 4of the J.&K: Big Landed Estates 
Abolition Act,.it would be deemed that the 
selection of land made by the vendor had 
the effect of partitioning his land from. the. 
joint khewat held by the other-co-sharers. As 
the land so selected was held in separate 


possession and ownership by the vendor, he 


could not by transferring some Kanals of 
land by gift from the divided Khewat make 


the vendee a co-sharer, in the Khewat. 


` (Para 10) 
(B) J. and K. Big Landed Estates Aboli-. 
tion Act (17 of 2007 Smvt.), 8s, 4, 14 and 39 
> Sees nn Or laid under Seoion 1A Ei 
fect. 
ia E E ta Cle la) mð (b) of 
sub-section (1) of S. 14of the Actare indi-. 
cative of the fact that the selection made and 


*(Against Judgment of S. M. . Fazl AH $ 
Jammu, D/- 14-2-1967.) | 
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the demarcation. effected amounts to’ -gepara- ` 
tion of possession and also separation of 
ownership rights in the joint holding hitherto ~ 
possessed by all the co-owners and co-sha- 
rers. After the selection is made and the 
demarcation is effected further proceeding is 
to be followed. Under S. 16 of the Act, there 
is revision and preparation of the record. All 
disputes arising between the parties are to be 
decided by the Revenue Officer. All orders 
passed are to be deemed to be final deter- 
mination of right or title in respect of the 
land about which entry has to be made in 
the record of Register. Therefore, when selec- 
tion is made and consequent upon the selec- 
tion the demarcation 18s effected on spot and 
mutation is attested and the land so selected 
ig recorded in the relevant register, it cannot 
be said that the holding continues to be 
joint. The selection made will have the effect 
of virtual partition. 1975 J. and K. LR 287, 
Approved. (Para 9) 


The executive instruction No. 42 contain- , 


ed in Chapter VII of the Instructions issued 
by the Revenue Minister, has got no statu- 
tory force. These instructions have been laid 
down only for the guidance of the Revenue 
Officers and the Instruction No. 42 cannot 
be taken to mean that the Khewat would 
continue to remain as joint in spite of selec- 
tion as it would rum counter to the very 
scheme of the Act especially Ss. 4 and 89 of 
the ‘Act. (Para 9) 


(©) Mohammadan Law — Gift — It must 


be established that it was accepted by the 
donee — Proof of consideration of gift — 
Gift suffers from serious legal infirmity. 
(T. P. Act (1882), S. 122). (Para 13) 


(D) J. and K. Right of Prior Purchase Act 
(2 of 1998 Smvt.), S. 4 — Right of prior pur- 
chase —— Exercise of — Objection on ground 
of doctrine of partial pre-emption — Mein- 
tainability. AIR 1970 J and K 105, Overrul- 
ed. 

Where the plaintiff in a pre-emption suit 
can pre-empt whole of the property trans- 
ferred by the sale deed on which the suit is 
founded, but limits his claim to part of the 
property only, his suit is liable to be dis- 
missed. But where the plaintiff is entitled to 
claim only part of a property, in exercise ot 
right of prior purchase and is prepared to 
pay the price payable in respect of that part, 


the suit is not open to objection on the score 


of partial pre-emption. 8 J and K LR 210, 
Relied on. AIR 1970 J and K 105, Overrul- 
ed. Case Law Discussed. - (Para 15) 


Where the plaintiffs’ pe to claim the 
property in exercise of their meee of prior 
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purchase and their claim for substitution does : 
not extend to the whole of the bargain but 
only to a portion thereof, they can, in exer- 
cise of that right pre-empt only for that por- 
tion of the property over. which they have 
got the right of pre-emption. The plaintiffs 
are not obliged to bring their suit in respect 
of the whole bargain as that right is not 
available to them. The partial pre-emption in 
the circumstances can be allowed and the 
suits of the plaintiffs are, therefore, main- 
tainable. (Para 88) 

(E) Constitution of India, Art. 19 (7) (as 
applicable to J. and K.) — Right of prior 
purchase as conferred by J. K. Act 2 of 1998 
Smvt. — Question relating to reasonable res- 
triction — Determination — Matter no lon- 
ger res integra — Question, held could not 
be said to be not justiciable, (J. and K. Right 
of Prior Purchase Act (2 of 1993 Smvt.) S. 4). 

(Paras 36, 37) 

Anno: AIR Comm. Constn. ot India, 2nd 
Edn., Art. 19, N. 20 (B). 

(F) Civil P. C. (5 of 1908), O. 41, R. 22 
=- Cross-objections in Letters Patent Appeal 
~ Filing of — No leave of Court is requir- 
ed. 1971 Tax LR 1861 (FB) (J&K), Dis- 


‘sented from. 


Order 41 of the Code of Civil Procedure 
applies to Letters Patent Appeals. As O. 41 
permits the filing of the cross-objections by 
the respondent there is no warrant for the 
conclusion that the procedure indicated in 
the aforesaid order does not apply to cross- 
objections and that leave of the court is a 
must before they are filed. The restriction 
to seek leave to file L, P. A. does not apply 
in the case of cross-objections. There is 


nothing in the Rules which lays down such 


a course to be adopted. 1971 Tax LR 1861 
(FB) (J. & K.), Dissented from; AIR 1821 PC 


- 80, Foll. (Para 42) 
Anno: ATR Comm. C. P. C. 8th Edn. O. 41 

R. 22, N. 9. : l 

Cases Referred: Chronological Paras 

1975 J and K LR 287 

1973 J and K LR 454 21, 26 

AIR 1972 J and K 28 (FB) 7,8 


1971 Tax LR 1861-: 1971 J and K LR 605 
Al 


(FB) 
AIR 1970- Delhi 224. 19 
AIR 1970 J and K 72 (FB) . 14 
AIR 1970 J and K 105 : 1970 Kash LJ 
BT 2 21, 27, 33 - 


ATR 1968 Punj and Har 141 (FB) 17, 20 

AIR 1967 SC 1578 > 

AIR 1965 J and K 62: 1965 Kash LJ 105 
(FB) 

AIR 1968 J and K 11 ey 

AIR 1962 SC 1476. 
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S. P. Gupta, for Appellant; Amar Chand, 
for Respondents in L. P. A. No. 3 of 1968; 
L. K. Sharma, for Appellant in S.A. No. 97 
of 1971; J. S. Kotwal, for Respondents in 
C. S. A. No. 97 of 1971 and C.S. A. No. 105 
of 1972; C. L. Kotwal, for Appellant in C. 
S. A. No. 105/1972. 

MIAN JALAL-UD-DIN C. J.:— Three 
cases (1) Wali Mohammad v.' Faqir Mohamad 
and ors, L. P. A. No. 8 of 1968, (2) Ram 
Lat v. Abdul Aziz and ors. Civil Second Ap- 
peal No. 97 of 1971, and (8) Gaffar Ganai 
v. Abdul Aziz, Civil Second Appeal No. 105 
of 1972, have been referred to the Full 
Bench of an authoritative pronouncement on 
the question raised.in these appeals. 


2° Wali Mohammad v. Faqir Mohamad 
is Letters Patent appeal against the judg- 


ment of Mr. Justice S. M. F. Ali (as his Lord- 


ship then was) partly allowing the appeal of 
the appellant which arose from the decision 
of the District Judge, Poonch in a suit relat- 
ing to right of prior purchase. In this case, 
the plaintiffs pre-emptors brought a suit for 
right of prior purchase on the ground thal 
they were the tenants and, therefore, had 
preferential right to purchase the land in dis- 
pute. 
defendant vendee improved his status by ac- 
quiring by gift a piece of land in the same 
khewat from the vendors. According to the 
vendee he became a co-sharer with the ven- 
dors and, therefore, claimed superior right 
as against the plaintiffs sai thus de- 
feating the right of the plaintiffs to claim 
the property in exercise of right ot prior pur- 
chase. The ‘suit was, however, decreed by 
the trial court as it held that the subsequent 
acquisition by gift of a piece of land in the 
Khewat would not improve the status of the 
vendees. The court relied wpon an authority 
of this court reported in AIR 1968 J&K 11 
(FB) wherein it is held that a co-sharer bas- 
ing his claim as a co-sharer should be a co- 
sharer in the land -sold i.e. in the same sur- 
vey number. As the defendant vendee had ac- 
quired by gift the land not in the same sur- 
vey No. but in the Khewat, therefore, he had 
not become a co-sharer and had not improv- 
ed his position. The learned Single Judge also 
relied upon this authority and allowed the 
plaintiff to partly pre-empt the suit property. 


During the pendency of the suit, the. 


A. I. R. 
In the L. P. A. before the Division Bench 


it was argued that the view propoùnded in 


AIR 1963 J and K 11 (FB) was not correct 
exposition of law on the subject and, there 
fore, the view expressed in the said autho- 
rity needed re-consideration. A turther con- 
tention was raised that partial pre-emption 
was not permissible’ and therefore the suit 
could not be partially decreed. In this case 
land measuring 28 kanals was sold in favour 
of vendees for a consideration of Rs. 8,000/-. 
The plaintiffs being protected tenants of 12 
Kanals and 4 Marlas of land only claimed 
right of prior purchase in respect of this por- 
tion of land and not for the whole. Learned 
counsel who argued the case on behalf of 
the vendee relied upon a Division Bench au 
thority of this court’ Lassa Baba v. Gaffar 
Butt reported as 1970 Kash LJ 57: (AIR 1970 
J and K 105), in which the view has been 
laid down that unless a tenant is a tenant 
of whole of the property under sale he is 
not entitled to claim right of prior purchase 
for a part. This authority is against the rule 
of partial pre-emption. The Division Bench 
was of the view that substantial questions of 
law were raised before it and also doubt was 
expressed about the correctness ot the view 
laid. down in the aforesaid authority. Iden- 
tical questions relating to partial pre-emption 
are also..involved in the other two aforesaid 
cases 'viz Gaffar Ganai v. Abdul Aziz and 
Ram Lal v. Abdul Aziz and these cases have 
also been referred to the Full Bench. This is 
how the ‘cases have come up before us. 


3. It may, however, be stated here that 
after the arguments in the cases were. heard, 
Mr. L. K. Sharma for the appellant in Ap 


' peal No. 97 of 1971, Ram Lal v. Abdul Aziz, 


came with a statement that as the parties 
had entered into a compromise, theretore he 
did not press this appeal. As the learned 


counsel did not want judgment in the afore- 


said appeal because of the compromise et- 
fected between the parties, theretore, this ap- 
peal is dismissed as not pressed. 


4. This judgment will dispose of the two 
remaining appeals. 


5. In L. P. A. No. 8 of 1968 besides the. 
question of partial pre-emption, the question 
relating to improvement in the status of the 
plaintiffs by virtue of his having acquired a 
piece of land by gift in the Khasra is also 
involved. 


6. In Gaffar Ganai v. Abdul Aziz, civil 
second appeal, the learned District "Judge, 
Bhadarwah confirmed the decree of the Sub 
Judge, Bhadarwah, dismissing the appellant’s 


suit for pre-emption. Sunderoo and Chundu | 
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vendors sold 26 Kanals and 8 Marlas of land 


in favour of Abdul Aziz Ganal on the basis . 


of a sale deed dated 20-5-1965, for a con- 
sideration of Rs. 1000/-. The appellant who 
sought to exercise the right of prior purchase 
brought suit only in respect of 2 kanals and 
18 Marlas on the ground of his being a ten- 
ant along this portion of land. The court be- 


low dismissed the suit on the ground that it ` 
was hit by the doctrine of pare peop 


ton 


1 hoa 


7. Appearing for the “appellant in L PAL 


No. 3 Shri S. P. Gupta has canvassed two 
propositions of law, viz. that the vendees had 
improved their position by the subsequent ac- 
quisition of land by gift in the same Khewat 


and, therefore the suit of the plaintiff stood. 


defeated. He has submitted that the F.' B. 
authority AIR 1968 J and K 11, relied upon 
by the courts’ below as also” by the learned 
Single Judge was not good law. The view 
expressed therein’ has been Overruled by a 
larger Bench of this court in 1971 J and K LR 
517 : (AIR 1972 J and K 28 (FB)). In the 
latter authority the Full Bench held that sur- 
vey No. being a part of the Khewat any 
transfer from any other survey No. makes the 
transferee a co-sharer in the entire Khewat 
up to the time of partition. It is- no conse- 
quence whether transfer of land from one 


Survey No. alone is made in favour of @ 


transferee without including any - share ~ of 
land comprised ‘in the other survey Nos. If 
the Khewat is joint any portion ot that Khe- 
wat in any survey No. has the’ incidence of 
the joint property and each co-sharer is in 


the eye of law master of each parcel of 


that joint land and'‘the transferee also be- 
comes a co-owner or a co-sharer to the ex- 
- tent of his share. ʻA vendee. by ‘purchasing 
land from any other Survey No. in the same 


Khewat in the same village becomes a co- 


sharer with the other co-sharers of the Khe- 
wat and, therefore, can successfully defeat 
the right of pre-emption of the teeta 
emptor. 


8. EE T E ee 
to the proposition of law laid down in “the 
aforesaid authority of FB (AIR -1972 J -and K 
28) (supra) that if land is purchased from the 
joint Khewat not necessarily from the -same 
No. but from different survey Nos. that makes 


the purchaser a co-sharer in’ the joint’ Khe - 


wat. But the observation made in the judg- 
ent is quite significant that the Khewat 
amongst the co-sharers must "be joint. The 
uthority will apply to those'’cases where a 


urvey No. being a part of ‘the joint Khewat. 


purchased from the Khewat that will‘make 


-emptors. 


Wali Mohd. v. Faqir Mohd. (FB) M. Jalal-ud-Din. Ce J:)' [Prs 6-8] J. &K. 95 


the purchaser a co-sharer with the other 
holders of joint Khewat. The authority can 
have no application where if the land is pur- 
chased from a survey No. which is not held. 


‘in the joint Khewat as that-will not’ make the: 


purchaser a co-sharer in the -Khewat at all.’ 
Let us, therefore, examine whether the sub- 
sequent acquisition by gift of the land in 
Khewat No. 1 has made the vendees. co- ` 
sharers in the Khewat so as to defeat . the 
right of pre-emption of the plaintiffs-pre-. 
It is admitted that the suit. land 
sold by the defendant vendor was selected 
by him as his unit of 182 kanals under the 
Big Landed Estates. Abolition Act (herein- 
after called as “the Act’). The effect of selec- 
tion of 182 kanals in the khewat by the ven- 
dee had the effect of, extinguishing his title 
in the rest’ of. Khewat and also the title of 
other co-sharers therein i. e. in 182 kanals 
selected. The learned Single Judge who 
heard. the second appeal observed that the 


‘learned appellate court while accepting the 


evidence of the plaintiff found that the de- 
fendant vendor had selected those lands im 


his unit of 182 kanals under the Act and 


thus the title of other co-sharers if any, stood 
extinguished. These facts- as observed by the 
learned Judge were not disputed by the 
learned counsel for the appellant before him. 
It is also significant that in the application 
for leave to file L. P. A. and also in the 
L. P.. A. itself the counsel for the appellant 
averred that. the appellant and the defen- 
dant-vendor who became landlords under the 
provisions of the Act, were required to make 
selection of 182 Kanals per head and the 
selection was made by them in compliance 
with the requirements of the said law. - The 
survey. Nos. have also been given in the list 
of their selection. However. according to Shri 
S. P. Gupta; this. averment in the memo ot 
appeal will not have any adverse effect on 
‘his case inasmuch as any separate selection 
of the unit of 182 kunals. according to him 
cannot amount to partition of the land be 


tween the co-sharers by operation of law. In 


spite of the selection the position would re- 
main that the’ landlord who did not select 
the land in his name remained the landlord 
and also a co-sharer in' the land selected by 
his other co-sharers. Separate. numbers and ` 
separate claims as envisaged in the Act are, 
it is argued, to delineate the unit of 182 
kanals per head under the Act and to make 
it arithmetical and numerical figure. There- 
fore, in: spite. of separate claims “made and 
separate selection of separate numbers, the 
appellant,- it-is submittéd, nevertheless re- 
mained co-sharer with the vendor even after 
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the choice and selection was made by his 
co-sharers. 


9. I am afraid the contention raised by 
Mr. Gupta’ is not: well founded. On a care- 
ful appreciation of the legal position it be- 
comes abundantly clear that when selection 
“ is made in pursuance of the provisions of 
‘the Act, the selection of 182 Kanals to all 
intents and purposes amounts to partition. 


The scheme of the Act shows that it is a. 


complete code in itself and provides full 
machinery for the implementation of the 
policy of Legislature. Under Section 4 of the 
Act, the proprietary rights having been ex- 
tinguished the right of ownership is to vest 
in the proprietor except to the extent as in- 
dicated in sub-clause (2) (a) i. e 182 kanals 
and other areas as mentioned in the said 
clause. Under sub-clause (8) every proprietor 
is called upon to make a selection of the land 
mentioned in clause (a) of sub-sec.. (2), the 
landlord has to intimate the Khasra No. and 
the areas within the specified period. Atter 
the selection is made the Revenue Officer is 
duty bound to demarcate the said land on 
spot and in case any of the proprietor fails to 
comply with the notice of selection, the re 
venue officer is required to reserve the land 
to himself for the defaulting proprietor and 
the land so reserved is to be deemed to have 
been selected by such proprietor. himself. 
The words 
sub-section (1) of Section 14 ofthe Act are 
indicative of the fact that the selection made 
and the demarcation effected amounts to 
separation of possession and also separation 
of ownership rights in the joint holding 
hitherto possessed by all the co-owners and 
co-sharers. After the ‘selection is made and 
the demarcation is effected further 

ing is to be followed. Under Section 16 at 
the Act, there is revision and preparation of 
the record. All disputes arising- between the 
parties are to be decided by the Revenue of- 
ficer. All orders passed are to be deemed to 
be final determination of right or title in 
respect of the land about which entry has to 
be made in the record of Register. There- 
fore, when selection is made and consequent 
upon the selection the demarcation is: effect- 
ed on spot and mutation is attested and the 
land so selected is recorded in the relevant 
register, can it be said that the holding con- 
tinues to be jointP In my opinion it cannot 
be said to be so. The selection. made will 
have the effect of virtual partition. The same 
question arose before a Division Bench of 
this court reported in 1975 J and K LR 287, 
os I was a party . The Division Benob 


in clauses (a) and (b) of' 


Mold. (FB) (M. Jalal-ud-Din C. J) ADB.’ 


“A combined reading of the various provi- 

sions of the Act indicates that a selection 
under Section 14 of the Act by the co-sharers 
of a joint Khewat or on behalf of any one 
of them by revenue officers operates as a 
partition of the Khewat and there is not 
merely a separation of the possession but 
also a .separation of proprietary rights 
which later on bars any co-sharer trom claim- 
ing partition. The overriding provision of 
Section 4 (1) of the Act relating to extinc- 
tion of ownership held by a proprietor also 
lends support to this view.” 
The executive instructions No. 42 contained 
in Chapter VII of the Instructions issued by 
the Revenue Minister and relied upon by 
Shri S; P. Gupta, have got no statutory 
force. These instructions have been laid down 
only: for the guidance of the Revenue Offi- 
cers and the Instruction No. 42 relied upon 
cannot be taken to mean that the Khewat 
would continue to remain as joint in spite 
of’.selection as it would run counter to the 
very scheme of the Act especially Ss. 4 and 
39 of the Act. In view of what has been 
stated above, 1974 J and K 748 (sic), can 
be of no assistance to us im arriving at a 
different conclusion. 

10. In the light of the above made ob- 
servations it is found that in the instant case 
the land that was sold by the vendor to the 
vendees was not from the joint Khewat but 
was. from that area of the land which had 
been selected by the vendor under Section 4 
of the’ Act. Therefore, it would be deemed 
that the selection of 182 kanals of land made 
by the vendor had the effect of partitioning 
his land from the joint khewat held by the 
other co-sharers. As the land so selected was 
held in separate possession and ownership by 
the vendor, therefore, he could not by trans- 
ferring some Kanals of land by gift from the 
divided Khewat make the vendee a co-shares 
in the Khewat. Moreover, it is doubttul if 
after the sale of the land in favour of the 
vendees, any other land had been left out in 
the Khewat in his ownership rights. That 
this appears to be so can be gleaned from 
the statement of Chuni Lal Patwari which is 
to -the following effect: . 


(Matter in Urdu omitted—Ed.) 


11. There is also a note of the Patwari 
appended at the foot of the copy-.ot Misal 
Haqlat Ex. D-1, which is a follows: 
(Matter in Urdu omitted—-Ed.) 

12. The result of. the above discussion ig 
that it is found that there was. no joint Khe 
wat out of which Faqir Mohamad vendori- 
could gift away land from a different survey 
No. to the vendee. Therefore, it could not bej - 
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id that.the vendee had become a co-sharer 
in Khewat No. 1 along with the plaintiffs and 

at they had improved thelr status vis-a-vis 

e plaintiifs-pre-emptors. 

13. There is yet another important fact 
which is to be taken notice of. The gift deed 


dated 2-4-1965 executed by Faquir Mohamad © 


does not show as to from which survey No. 
out of Khewat No. 1, one Kanal has been 
donated to the vendees. Moreover, there iş 
nothing in the gift deed to indicate that this 
gift was accepted by the donees. This gift 


being by a Muslim in favour of his co-relt . 


gionist ° must be under the Mohammadan 
Law. It must be established that it was ac 

cepted by the donee. This has not been es 
tablished by the vendees. Moreover, there is 
yet another anomaly about this gift deed 
The vendee donee Ghulam Hassan has ap 
peared as a witness of his own. He has stat- 
ed that he paid Rs. 400/- to the donor ven- 
dor as consideration for the gift. If it was a 
gift then how it could be for consideration? 
This would detract from the attribute of a 
gift. In this way also the gift deed suffers 
from a serious legal infirmity. I am not, 
therefore, disposed to hold that it was a 
valid gift made in favour of the vendees 
which will have the effect of improving their 
status and would, therefore, defeat the right 
of prior purchase of the plaintitts. 


14. The second proposition relates to the 
doctrine of partial pre-emption, and this 
question is germane to both the cases refer- 
red to the Full Bench. It was argued before 
us that the rule against partial’ pre-emption 
is applicable only to those cases where the 
right of prior purchase is available to a 
plaintiff in: respect of the whole bargain and 
he deliberately avoids to pre-empt the entire 
sale and restricts his claim to a portion of 
the bargain. But the doctrine will have no 
application where the right exists only for a 
part and not for whole of the bargain. For 
instance, where 80 kanals of land are sold 
by A to B and C is the tenant of the entire 
land but he omits to bring his suit with 
respect to 30 Kanals of land and files sutt 
only in respect of a, portion of land, then, 
his case would be hit by doctrine of partial 


pre-emption as right of prior purchase in res- ` 


pect of the entire sale is available to him 
He cannot be allowed to pre-empt partially. 
But where a pre-emptor has a limited right of 
pre-emption in respect of a portion of property 
and his right of pre-emption does not ex- 
tend to his claiming the entire subject-matter 
of sale, he cannot be compelled to bring a 


suit for the whole bargain as that right D 
3 ‘being available to him, he is not obliged .to 
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do so. Again it is urged that if two separate 
pieces of land are situated attwo different 
places and these are sold by one sale deed, 
and A has got right of prior purchase only 
in respect of one piece of land at one place 
and not in respect of the other piece of land 
situate at the second place, then the right of 
complete substitution not being available to 
A, his suit cannot be thrown out on the 
ground that he has not brought suit in res- 
pect of both the pieces of land. It is submit- 
ted that this view has been adopted by the 
Judicial Board of Advisors in 3 J and K LR 
210, where their Lordships have observed as 
follows :—- ` 


“Another ground on which the plaintiffs’ 
right of prior purchase has been assailed by 
the vendee in her appeals is that the plain- 
tiffs are suing for enforcement of their right 
of prior purchase in respect of part only of 
the property sold under the two sale deeds, 
which cover not only the shares in village 
Chorli but also in village Harsadaba. It is 
contended that inability of the plaintiffs to 
sue for pre-emption in respect of the shares 
in the latter village is immaterial as the fact 
remains that they are suing for part only of 
the property sold by the vendors. This con- 
tention is clearly untenable. Where the plain- 
tiff in a pre-emption suit can preempt the 
whole of the property transferred by the sale 
deed on which the suit is founded, but limits 
his claim to part only, of the property, his 


‘suit is liable to dismissal, but where he is 


entitled to claim only pert of the property 
on payment of the price payable in respect 
of it, the suit is not open to objection on the 
score of part pre-emption.” 

_ A catena of authorities have been cited: at 
the bar in support of the respective conten- 
tions raised. before us. It is true that there is 
divergence of opinion amongst the Indian 
‘High Courts on the question posed before 
us. The balance of authority is, however, in 
favour .of the proposition that the suit of the 
pre-emptor is not hit by the rule of partial 
pre-emption if he cannot pre-empt in respect 
of the whole property. Apart from the au- 
thorities which will be discussed hereinafter, 
the authority of the Board of Judicial Ad- 
visors, being in favour of the proposition 
that the suit in such circumstances cannot be 
thrown out is binding upon this court. It is 
pertinent to quote with advantage the follow- 
ing observations relating to the binding 
nature of the judgment of the Board made 
by me in AIR 1970 J and K 72 (FB) to 
which I was a party (at p. 84). ~ 


“It is important to examine precise 


aahire sad. ope of the "decisions given by- ~- 
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the Board whose advise has: been accepted 
by His Highness. In my poinion, these deci- 
sions are not and cannot be said to be laws 
in the sense that these are pieces of legisla- 
tion which have originated and emanated 
from His Highness. One must not lose sight 
- of the fact that the performance of the func- 
tions of the Board was merely judicial and 
they had no legislative assignment. ln the 
words of their Lordships of the Board the 


question of a particular case before them. 


was res integra and their Lordships were 
free to arrive at a conclusion on the terms 
of the statute in force in the State unhamper- 
ed by any judicial decision binding on them 
(vide the observations of: the Board made 
in Civil Appeal Nos. 20, 21, 22 and 23 of 
2001). This shows that the task before the 
Board was only to interpret the legal pro- 
position with which they were contronted. 
The interpretation of: the Board on these 
- legal propositions is undoubtedly binding on 
all the courts and the authorities in the State, 
But it cannot’ be said that the decisions 


given’ by the Board and assented to by His 


Highness have the characteristio of any 


Ailan, command or order or Irshad as’ con-. 


templated by Section 4 of’ Sri Partap Jammu 
and Kashmir Consolidation of Law. -Being 
the highest Court of appeal, the decisions of 
the Board are entitled to great weight and 
respect and are binding- on the High Court 
as well as on the subordinate courts just like 
the decisions of the Privy Council But if the 
decision of the Board is overruled either in 
express terms or by implication by any deci- 
sion of the Supreme Court, the judgment 
given by the Supreme Court will prevail.” 


115, As indicated above, tha principle has 





16. In AIR 1986 All 762, Sulatman C. J. 
with Bennet J. took the view that a pre-emp- 
tor cannot be allowed to: pick: and choose 
and preempt as much of property as he con- 
siders conventent to get. In that sense partial 
pre-emption cannot be allowed. On the -other 
hand, ‘the mere fact that the vendee has im- 


cluded . in the sale deed. some property to SC 888. . 


S 
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which the pre-emptor has no right of pre- 
emption at all, would. not deprive the pre- 
emptor of his right to preempt the property 
as to which he has a right. In that situation 
the pre-emptor is not obliged to sue in res- 
pect of the whole bargain. 

17. In AIR 1968 Punj and Har 141 (FB), 
Falshaw C. J., speaking. for the Bench ob- 
served that the right of pre-emption being 
generally limited to the extent of- pre-emp- 
tor’s right, a pre-emptor is not bound to claim 
the whole, when his right of pre-emption 
extends to part of it. Section 18 of the Punjab 
Pre-emption Act, (which corresponds to 
Jammu and Kashmir Right of Prior Puar- 
chase Act) has been construed to mean that 
a person is entitled to pre-empt in case of 
joint sale, the share of vendor or vendors 
through whom he claimed his right and not 
the sale in its entirety. | 

18. In 1882 Pun. Re. Case No. 107 
(FB) entitled Sardar Lal Singh v. Dewa Singh 
the Punjab Court held that where a person 
ig an owner of several and distinct properties 
of which one is subject to right of pre-emp- 
tion, and if. he sells such properties in a 
single bargain to'a person other than the 
pre-emptor, the latter is entitled: to bring a 
suit and enforce his right in respect of that 
property over which he can exercise his right 
of. pre-emption without suing to take over 
the whole bargain. . 

19. In AIR 1970 Delhi 224, a Division 
Bench of the court ruled that -the right of 
pre-emption is a right of substitution but it 
does not extend to the whole of the bargain 
as settled by the vendor when he is qualified 
to exercise that right and it extends only to 
a portion of that property. The pre-emptor 
is not bound to claim: the whole when his 
right of pre-emption extends only to a part 
of it. That. was a case where the pre-emp- 
tor’s right was limited only to a part to which 
his tenancy extended, which is exactly’ the 
case before us. Partial pre-emption was 
ordered on payment of the amount which re- 
presented the market value and not the sale 
price of that portion. — 

20. The question was again debated be- 
fore the Punjab and Haryana High Court in 
Moti Ram v. Bakhwant Singh, AIR 1968 Punj 
and Har 141 (FB). The court had an. occa- 
sion to deal with the sale of the land where 
the aforesaid view was affirmed... . a 

21. As against this reliance has been pla 
ed by the other side on AIR 1914 ` Lah 

128, AIR 1929 PC 58, AIR 1945. Lah 184 
(FB), 1978 J and K. LR.454 1970 ‘Kash LJ 
57: (AIR 1970 J and K 105) and AIR 1958 


t 
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22%. It is true that the ratio laid down in 


some of the above mentioned authorities is -` 


to the effect that partial pre-emption is not 
permissible, but each case is to be judged on 
its,own merits. The cumulative effect on 
consideration of the authorities of the Indian 
High Courts is that these authorities do not 
run counter to the principle enunciated in 
3 J & K LR 210 (supra). Nor is there any in- 
dication found that AIR 1958 SC 888 (supra) 
has overruled 3 J and K LR 210 (supra). Let 
us: examine these authorities. 

23. AIR 1914 Lah 128 (supra) was a case 
where ‘the sale transaction was regarded as 
indivisible inasmuch as the purchase money 
was paid in lump without specification of 
the amounts paid by the various vendees, It 
was held that the sale transaction in such 
circumstances was. to be regarded as a whole 
and the bargain was one and indivisible. The 


question of apportionment of the price fixed . 


in the sale deed was not considered. 


24. In AIR 1945 Lah 184 (FB) (supra) 
it was held that the right of pre-emption be- 
ing @ right of substitution therefore, if a per- 
son wishes to get himself substituted for the 
vendee in exercise of that right, he must 
claim the whole of the property over which 
he has right of pre-emption and cannot leave 
out any portion thereof at the peril of los- 
ing his right altogether. This authority can 
be considered more in favour of the plain- 
tiffs-pre-emptors than in favour of the de- 
fendants vendees. This authority takes cog- 
nizance of the fact that the plaintiff must 
have a right to pre-empt in respect of the 
entire property: The learned Judge who de 
livered: the judgment of the Full Bench, eg- 
pressly observed that pre-emptor must always 
claim the maximum to which he is entitled, 
otherwise his failure to do so would result in 
dismissal of his claim on the ground that he 
was suing for partial pre-emption. Since the 
pre-emptor cannot sue for part ot the bar- 
gain where he is entitled to'sue tor the 
whole, it would not be open to him to sue 
in respect of the share of certain ven- 
dees only when the bargain entered into be- 
tween the vendor on one hand and all the 


vendees on the other, is joint and the cause — 


of action is indivisble. The question ‘is: 
are the plaintiffs in the present case entitled’ 
to sue for the whole? The’ answer is in the 
negative inasmuch as the plaintiffs cannot 
claim the maximum to which they are entitled 
because of their limitation which prevents'them 
from exercising right: of prior purchase, in 
respect of the whole. se nc 

25. AIR. 1929 PC 58 (supra) was: a case 
where: the vendee had filed an appeal trom 
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a decree making all the plaintiffs respondents 
pre-emptors as parties and one of the res- 
pondents had died before the appeal was 
heard and the appeal had abated against 
him, Then because his legal representatives 
were not brought on record within time and 
the appeal was heard in absence ot legal 
representatives of the deceased respondent 
and decree of the first court was reversed 
and the suit was dismissed as against all the 
plaintiffs, the legal representatives .of the 
deceased respondent against whom the ap- 
peal had abated, could not be bound by the 
appellate decree. They were entitled to ex- 
ercise the right to pre-empt the whole. They 
could not be allowed to pre-empt only for 
the part as a stranger purchaser could not 
be required to submit to a partial pre-emp- 
tion. In that case, the High Court had de- 
creed the suit of pre-emption to the extent 
of 1/4th of the suit property leaving defen- 
dant vendee in possession of the remainder. 
Their Lordships did not accept the view of 
the High Court and held that as the repre- 
sentatives could bring the suit for the whole, 
he could not be allowed to pre-empt only for 
the part. This is not the case before us. 

26. 1973 J and K LR, 454, was a case 
where the preemptor had omitted 
to preempt in respect of some pro- 
perties sold. Later on he moved an applica- 
tion for amendment under O. 6, R. 17 and 
sought to claim pre-emption in respect of the 
remainder. This application was not allowed 
as it was held that the effect of allowing the 
application would be to deprive the deten- 
dant vendee of his valuable right which 
had accrued to him by lapse of time. This 
authority ‘can, therefore, have no applica- 
tion to the facts of the present case. 

27. 1970 Kash LJ 572: (AIR 1970 
J and K 105) (Supra), no doubt, 
lays down the view that supports 
the argument of the learned counsel 
for the plaintiffs. But this authority needs to 
be. reconsidered in view of the principle laid 
down by the. Board of Judicial Advisors. 
This authority, it seems, was not brought to 
the notice of their Lordships of the High 
Court when this case was decided.. 

28. Great reliance is, however, placed 
upon the authority reported as AIR 1958 SC 
838 (supra). Attempt is sought to be made 
by the learned counsel. for the vendees to 
draw the conclusion from the observations 
made in the aforesaid authority that the rule 
against partial pre-emption is absolute and un- 
qualified. Itis urged that the Supreme Court 
has ruled. against partial pre-emption in cate- 
gorical terms and has. laid down that the 
right.of prior purchase is a right of, substitu- 
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tion and not of: re-purchase. The pre-emp- 
tor has, therefore, to take the entire property 
and he cannot be allowed to take the bargain 
in part. In order to sustain the argument, 
learned counsel has relied upon thé follow- 
ing observation of the Supreme Court (at 
p. 841): 

“The right of pre-emption is not a right 

to the thing sold but a right to the offer of 
a thing to be sold...... It is a right of sub- 
stitution but not of re-purchase i, 9, the pre- 
emptor takes the entire bargain and steps 
into the shoes of the original vendees. It is 
a right to acquire the whole of the property 
sold and not a share of the property sold, 
preference being the essence of the right. 
The plaintiff must have a superior right to 
that of the vendee or to person sub 
stituted in his place. The right bemg a very 
weak right it can be defeated by all legiti- 
mate methods.” 
According to the learned counsel the autho- 
rity gives no option to a pre-emptor to claim 
a part of the property in exercise of his right 
of prior purchase. ` He has ‘to take the whole 
of the bargain and not part of it. He must 
pray for substitution in place of the vendee 
not only for a part of the property sold 
but for the entire property as a whole. 

29, On a careful perusal of the aforesaid 
authority I am afraid the argument raised at 
the bar is not tenable. This is- not the true 
import of the authority. From the language 
of the authority it is nowhere indicated that 
a pre-emptor is debarred from exercising his 
right of pre-emption where. it extends only 
to a part of the property sold. As already 
observed above, there can be no dispute with 
regard to the proposition that where a pre- 
emptor is entitled to ask for substitution for 
the entire property, he must pre-empt for 
the whole bargain and if does not do that, 
his case will be thrown out on the score of 
partial pre-emption. 

30. The argument that the pre-emptor 
must take over the whole of the bargain and 
must ask for subtitution was examined by a 
Full Bench of the Lahore High Court in 
1882 Pun Re Case No. 107. While consider- 
ing this proposition, the Full Bench observ- 

as follows:— ; 
. “The principle that the pre-emptor is 
bound to take over the whole of bargain as 
settled by the vendor is a principle which 
may be admitted to the extent that the pre- 
emptor cannot omit to claim any portion of the 
property comprised in' the bargain to which 
his right of extends but it can- 
not be held to claim the whole of the pro- 


perty sold when his right of pre-emption. éx- . 
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tends over only to a portion of such pro- 
perty”, ~ | 


3l. In my opinion the words used by 
their Lordships of the Supreme Court “that 
the right of pre-emption is a right of sub- 
stitution and that the pre-emptor takes the 
entire bargain” is to be read in this context. 
The above observations of the Full Bench of 
the Lahore High Court furnish answer to 
the question as to what is meant by the ex- 
Pression “must take over the whole of the 
bargain”. The authority of the Supreme 
Court cannot be construed fo lay dowh cate: 
gorical and absolute rule against partial pre- 
emption. As a matter of fact the question of 
partial pre-emption was not at all dilated be- 
fore their Lordships in the aforesaid case. 
Neither was it raised in the appeal, nor was. 
it under the consideration of their Lordships. 
In that case what had happened was that 
the defendants had sold the land to A on 
26-8-1949. B in exercise of his right of pre- 
emption brought suit on 26-8-1950. The par- 
ties compromised on 6-1-1951 according to 
which B had to pay consideration to A on 
27-4-1951 and had to get possession through 
court. A compromise decree was passed on 
27-4-1951. In accordance with the terms of 
the compromise which provided that in case 
B did not pay the consideration on the spe- 
cified date, his suit would stand dismissed. 
The possession of the land was to be deliver- 
ed to B A on deposit of consideration. 
Before B deposited the amount another per- 
son C claiming the right of pre-emption fil- 
ed a suit to enforce his right. B deposited the 
amount subsequently and got the possession 
of the land. It was held that B’s right of 
pre-emption was subsisting at the time when 
he deposited the amount and took possession 
of the land for he had not only filed the suit 
but had obtained a decree and had complied 
with the terms of the decree as coercive pro- 
cess was still in operation his case was not, 
therefore, hit by the doctrine of lis pendens 
and he acquired indefeasible right to the 
suit land when he took possession of the land 
pursuant to the terms of the decree. As B 
had been substituted in place of the vendee 
before C's suit was disposed of, therefore, C; 
although he had an egual right could not — 
pre-empt and was not entitled to a decree 
for only a share of the land. The Additional 
District Judge who had earlier decreed the 
suit of “C” had found equal of pre-emption 
between C and B and had held that both of 
them were entitled to share the sale in -pro- 
portion of 8/7 to 4/7 respectively on pay 
inent of proportionate amount of - considers- 
tion; He had: -also ‘upheld’ part of the- 
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decrees of the District Judge. holding that C 
was entitled to a share in the suit property. 
Jt was in this context and in these circum- 
stances that their Lordships of the Supreme 
Court observed that the right of pre-emption 
is.a right to acquire the whole of the pro- 
perty sold and not a share of the property 
sold and that the pre-emptor takes the entire 
bargain and steps into the shoes ot the ori- 
ginal vendee. It is clear that the question of 
partial pre-emption in the nature in which 
it has been raised before us did not at all 
fall for consideration before their Lordships. 
In my view, therefore, the authority of AIR 
1958 SC 888 is not an authority for the 
proposition . as canvassed by the learned 
counsel for the vendees. 


82. Therefore, the view laid down by 
the Board cannot be said to have been super- 
seded by the Supreme Court. The decision of 
the Board is, therefore, bindmg upon this 
court. 

88. In the cases before us, it is noticed 
that the plaintiffs are entitled to exercise 








property in exercise of their right of prior 
rchase and their claim for substitution does 
not extend to the whole of the bargain but 
only to a portion thereof. They can there- 
fore, in exercise of that right pre-empt only 
that portion of the property over which 
ey have got the right of pre-emption. The 
plaintiffs are not obliged to bring their suit 
in respect of the whole bargain as that right 
is not available to them. I, therefore, hold 
that partial pre-emption in the present cir- 
cumstances can be allowed and the suits of 
the plaintiffs are, therefore, maintainable. The 
decision rendered in 1970 Kash LJ 57: (AIR 
1970 J and K 105) (Supra) not being good 
law on the subject: is, therefore, overruled. 


$4. There is yet another argument raised 
by Shri J. S. Kotwal which requires to be 
disposed of. The argument is that as the 
Jammu and Kashmir Right of Prior purchase 
Act imposes restriction on free sale of the 
property, therefore, itis hit by Art. 19 (1) (f) 
of the Constitution. 


$5. The determination of question relat- 
ing to reasonable restriction does not tall 
within the competence of the court and thus 
this question is not justiciable as the power 
has been given only to the Legislature vide 
Cl. (7) of Art.-19. The Legislature, it is sub- 
mitted, has not so far opined upon the 
reasonableness of the restriction of the Act, 


and, therefore . the said. Act .is hit. by..the | 
doctrine of eclipse. . The. court, it is submits 
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ted, must therefore, stay its hands. and leave 
the matter to be decided by the Legislature.. 

a6. It, however, appears that this matter 
is no longer res integra and has come up 
for consideration before this court as also 
before the Supreme Court of India. 

37. In 1965 Kash LJ 105 : (AIR 1965 
J and K 62) (FB), the court bad the occasion 
to examine the constitutional legality of the 


"ground to claim property in exercise of right 


of prior purchase on the ground of easement 
under Section 15 of the Right of Prior Pur- 
chase Act. Art. 19 (7) was also discussed. 
Following the view expressed in AIR 1962 
SC 1476 it. was held that the ground of ease- 
ment as provided in Section 15 is a reason- 
able restriction within the meaning of Art 
19. It was, however, observed that in the 
absence of any declaration by the legislature 
to the contrary reasonable restriction could 
not be imputed to the ground of vicinage on 
the basis of right of prior purchase could be 
claimed. The Court held that right of prior 
purchase on the basis of vicinage was not a 
reasonable restriction and was, therefore, hit 
by Art. 19 (1) (f). That the Full Court.ex- 
pressed its view on the question of reason- 
able restriction is clear from the authority 
and it, therefore, runs counter to the argu- 
ment of Mr. J. S. Kotwal that the matter is 
not justiciable. 

_ 88 In ATR 1962 SC 1476, the validity . 
of the law of pre-emption was examined and 
it was held that the law of pre-emption 
which gives right of pre-emption imposes a 
reasonable restriction within the meaning ot 


~ Article 19 (1) (£) as it was in the interests 


of the general public. The court held that 
pre-emption based on co-sharership is a 
reasOnable restriction on right to acquire, hold 
or dispose of the property. In the same way 
pre-emption on the basis of easement was 
also a valid ground and reasonable restric- 
tion, 

39. Again in AIR 1967 SC 1578 their 
Lordships had an occasion to pronounce upon 
the validity of the Jammu and Kashmir 
Right of Prior Puchase Act. It was held that 
Section 15 which provides for the right of 
prior purchase does not amount to an un- 
reasonable restriction so as to be hit by Arti- 


ele 19 (1) ($) of the Constitution. 


40. In view of these pronouncements: of 
their Lordships of the Supreme Court, it is 
hardly open to Mr. Kotwal to raise’ this’ plea 
before us and that too for the first time ‘in 
Second Appeal. The contention is, aes 
overruled. 


41. This brings “us fo another question 


raised by. Mr. pe Chand the learned coun- 


d 
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sel for the vendee in appeal No. 8 of 1968 
in :regard ‘to his cross objections challenging 
the proportionate amount of consideration 
awarded by the learned Single Judge and the 
courts below. An objection was taken on be- 
half of the appellant ‘that these cross-Objec- 
‘tions are not competent as these could not 
be filed without the leave of the court. Just 
as in Letters Patent Appeal leave has to be 
sought, in the same way leave of the court 
must be sought for filmg the cross ee 
tions. Reference is made to 1971 J and 

LR 605 (FB). 





observations made in AIR 1921 PC 80 at 
p. 82, where it was held that the provisions 
of O. 41 apply to appeals under Letters 


Patent as also to under the Civil 
Procedure Code. This view laid down. by the 
Privy Council is binding as long as it is not 
foverruled by the Supreme Court. The restrio- 
ftion to seek leave to file L. P. A. does not 
apply in the case of cross objections. There 

nothing-in the Rules which lays down such 
a course to be adopted. I, therefore, hold 


that cross objections are maintainable and no 


leave of the court is required in their case. 


43. On merits I, however, do not find 
‘any reasons to interfere with the mode of 
apportionment as indicated in the judgments 
ef the learned Single Judge as also of the 
court below. Nothing has been shown as to 
how the apportionment made is incorrect or il- 
legal. The procedure adopted by the courts 
‘ipelow to determine the proportionate price 
in mot faulty. According to the learned Single 
Judge the proportionate consideration which 
the plaintif in Appeal No. 8 of 1968 should 
pay for 12-Kanals and 4:marlas of land is 
Rs. 1802/-, This finding we - affirm. 

44, After the ‘above discussion, the fol- 
‘lowing picture emerges in all the three cases. 


45. Appeal No. 97 of 1971, Ram Lal v. 
Abdul Aziz, stands dismissed as not pressed. 


46. In appeal No. 8 of 1968 Wali Mohamad 
v. Faqir Mohamad, the plaintiff is entitled to 
claim partial pre-emption only for 12 Kanals 

‘and 4 Marlas of land of which he is the ten- 


> 
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ant. The defendants-vendees cannot be 
said to have improved their status by ac- 


quiring by gift a piece of land in the divided 


Khewat. The pre-emptors can be substituted 
for the above mentioned land if they pay 
Rs. 1802/- as part of consideration. The cross 
objections filed by the respondents in the 


said appeal stand hereby dismissed. 


47. In Appeal No. 105 of- 1972, Gaffar 
Ganai v. Abdul Aziz, the plaintif 
is entitled to a decree in exercise of the 
right of prior purchase in respect of 2 kanals 
and 18 marlas of land on the ground of his 
being the tenant of the land. As the suit 
has been dismissed by the trial court after 


deciding the preliminary issue with regard to 


its maintainability, the suit will have to be 
remanded to the trial court for deciding the 
other issues in the case. 

48. The result is that in appeal No. 8 of 
1968, a decree for right of prior purchase ` 
in respect of 12 Kanals and 4 Marlas of land 
ig passed-in favour of the plaintiff against 
the defendants-vendees on payment by the 
plaintiff of Rupees 1802/- as consideration 
thereof, The amount will be deposited in the . 
trial court by the 80th of June, 1978, failing 
which the suit of the plaintiff -shall stand dis- 
missed. 

49. Appeal No. 105 of 1972, Gaffar Ganai 
v. Abdul Aziz, is hereby allowed. The 
suit of the plaintiff is held to be maintain- 
able. The case is, however, remanded to the 
trial court for disposing of the other issues 


in the suit. 
Order accordingly. 
amarar pete catheter 
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The Union of India, Appellant wv 
S. Kesar Singh, Respondent. 

Letters Patent Appeal No. 18 of 1977, 


'D/- 17-5-1978. 
(A) Contract Act (9 of 1872), S. 39 — 
Contract to supply charpoys (cots) to 


Army authorities within stipulated period 

—- Conduct of authorities in accepting de- 

layed‘ short supplies signifies their ac- 

quiescence in continuance of contract 
and hence cannot put ‘an end to it, 

‘(Para 6) 

Anno: AIR:Manual' (3rd Ean.) Contract 


Act (1872) S. 39 N. 3. 


(B) Contract Act (9 of 1872), S. 73 — 
Contract to supply charpoys (cots) to 
army authorities — Refusal to accept de- 
livery of charpoys by authorities — 


HV/IV/D188/78/GDR 
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Measure of compensation for loss caused 
by breach of contract. 


Under S, 73 of the Contract Act where 
the buyer commits breach of contract 


by refusing to accept goods offered to- 


him by the seller, the measure of com- 
pensation is the difference between the 
contract price and the actual price - of 
the goods, This is amply borne out from 
the language of the section as well as 
from illustration (d) appended to it 


Failure to earn expected profit by the 


seller out of the bargain would be cover 
ed by*the expression “any loss or dam- 
age caused to him thereby” used in S. 73 

(Para 8) 


In the brei case due to refusal on 
the part of. the Army authorities to ac~ 
cept delivery, 12394 , charpoys re- 
mained to be supplied out of the total 
number of 14439 charpoys in terms of 
the contract; the respondent having sup- 
plied only 2045 charpoys; he was held to 
‘be entitled to a-sum of Rs. 49,576 
culated .at the rate of Rs, 4 per charpoy 
representing the amount of profit which 
he would have . earned by , supplying 
12394 charpoys which remained. .to be 
supplied, (1875) ILR 1 =e 264, Rel, on, 

E (Para. 8) 


Anno: AIR Manual (ard Edn.) Contract, 


Act (1872), S. 73 N. 6.. 


(C) Arbitration Act (10 of 1940), Sec- > 


tions 19, 34 — -Suit for damages. for 
breach of contract — Court, when can 
decline to stay suit. 


S, 19 of the Arbitration Act no doubt 
gives discretion to the court to | super~ 
sede or not to supersede the. referenca 
and unless the court also supersedes the 
reference, mere setting aside of the 
award by it cannot.render the arbitra- 
tion clause non est and take away the 


remedy of the affected. party to` refer. 


the dispute to the same or other arbitra- 
tor. It is equally well settled: that. an 


agreement to refer a dispute to an arbi~., 


trator does not ipso facto take away the 
jurisdiction of the court to-entertain .a 
suit relating to the same -dispute,. Where, 
therefore, a suit'-is brought. during tha 


subsistence of. an ‘arbitration agreement, 


the defendant can only apply. under 
S. 34 of the Arbitration Act to the court. 
to stay the suit. Here again the - court 
has a- discretion: whether or not-to stay. 
the suit and. if. it finds -that. the. - defen- 
dant was not willing either before .. the, 
commencement of the suit or during its 


pendency to do all things necessary to:. 
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-the proper conduct of the arbitration it 
shall decline to stay the suit. ‘(Para 9) 

Anno: ‘AIR Manual (3rd Edn.) Arbitra- 
tion Act (1940), S. 19 N, 1; S. 34 N. 16. 

(D) Civil P. C. (5 of 1908), O. 2, R. 2 (3) 
— Omission to sue for one of several al- 
ternative reliefs — Subsequent suit for 
same is not barred — Word ‘Belief’ — 
‘Meaning, 

The. term ‘relief’ as “understood by 


‘sub-rule (3) means a relief which a 
. plaintiff could have claimed in’ addition 


to the relief claimed by him. in his ear- 
lier suit and which the court could, have 
granted him alongwith the relief origi- 
nally prayed for, It certainly. cannot 
mean and include a relief which a plain- 
tiff could have claimed only as an alter+ 
native to the relief originally claimed : 
and which the court court could have 
granted only in the alternative and. not 
in addition to the one onemaly prayed 
for, = (Para 13) 

Held that the subeunt suit for dam- 
ages arising out-of breach of contract 
could not be said to be barred unde? 
the provisions of O: 2, R, 2 C.P.C, as the 
relief claimed ‘therein. could have been 


' claimed only in the alternative and: not 


in addition to.the reliefs claimed! by him 
in the earlier suit for specific’ perform- 
ance. of the contract. AIR 1951 Bom 
167 a AIR 1955 mag 545, Rel. on. 
(Para: 14) 

Aino ‘AIR Comm. CPC, (1908) (9th 
Edn.) O, 2 R. 2 N. 14 | 

(Œ) J. & K. Limitation Act (9 of 1995), 
S. 14 (1) and Art, 86 — Contract. in writ- 
ing though not’ registered'— Breach of 
— Suit for compensation — Limitation 
— Starting point — Period which can. be 
excluded, alas Act (1940), Sec- 
tion 37° (5)). 


. The period of limitation provided: for 
a suit for compensation: arising out of a 
breach. of a contract in writing is three 
years; the terminus a quo: being the: date 
of the breach, Art. -86; of the Limitation 
Act would undoubtedly apply. to such..a 


‘case. Likewise, under- sub-s.. (5) of S; 37 


of the Arbitration: Act,. where an award is 
eventually set. aside bythe court, the 
period -between. the commencement . of 
arbitration proceedings till the award 


.is-set aside by- the: Court has to be ex- 


cluded in computing the period of limi- 
tation provided for any proceedings with 
respect. to the dispute referred, . This 
may be in the form. of æ suit or even 
arbitration... Furthermore; the Court. 
setting: aside the- award means. not . only 


g= 


t 
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even a court of appeal or revision. >- 
. (Paras 15, 16) 
Anno: AIR Manual (3rd Edn.) Arbitra- 
tion Act (1940), S. 37 N. 3. 
Cases Referred : Chronological Paras 
AIR 1968 Madh Pra 204:1968 Lab IC 


1165 14 
AIR 1961 SC 1419 14 
ATR 1955 Mad 546 13 
AIR 1954 SC 352 | E T 
AIR 1951 Bom 167 18 
(1875) TLR 1 Cal 264 8 
(1873) 8 CP 107:28 LT 32, Cooke v.. 

Gill 12 


v, S. Malhotra, for Appellant; §, P- 


Gupta, for Respondent, 

KOTWAL, J.:— This ma under the 
Letters Patent is aimed at over-setting 
the judgment of a learned Single Judge 
of this Court, whereby he has passed’ a 
decree in the amount of Rs. 91,727 in 
favour of the respondent against the 
appellants with costs, The facts which 
have Jed to the filing of.this appeal may 
be briefly recounted as below: 


In response to a tender notice issued 
by the Chief Engineer, Western Com- 


mand, Simla, the respondent offered tq ` 


supply 14,439 Charpoys (cots) fitted with 
mosquito net frames with -gutties and 
clumps at the rate of Rs, 19 per charpoy 
for the use of troops stationed in Jammu. 
This offer was accepted by the Chief En- 
gineer Western Command on 8-12-1956 
and a deed of contract came to be exe- 
cuted between the President of India 
and the respondent, according to which, 


the entire supply was to be completed 


by 31-12-1957. The respondent had sup- 
plied only 2045 charpoys, when on 21-10- 
1957 further work was suspended by the 
Engineer-in-charge vide a notice sent by 
him to the respondent in terms of 
clause 6 of the agreement. This was fol- 
lowed by another notice issued by the 
Officer. Commanding 9869 Works Section 
on 31-3-1958 informing the respondent 
that the. remaining charpoys were to- be 
supplied by him without mosquito net 
frames at a rate less by Rs, 4.33 from 
the rate already fixed per charpoy and 
calling upon him to indicate ` whether 


these terms were acceptable to him. The . 
respondent, in reply thereto, even though. 
questioned the right of the Officer Com-~ 


manding to make. the proposed deviation 


in the terms of the contract, yet offer- . 


ed to supply the remaining charpo 
without mosquito net frames, but only 
‘at arate to be reduced by Rs, 1.50 per. 
charpoy instead. of: Rs, 4.33. aa suggested 


—| ; 
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.to the contract would be 
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by the Officer Commanding. The contract - 
was ultimately cancelled with effect 
from, 29-5-1958 by ‘the . Headquarters 
Western Command Engineers Simla 
Branch by a notice dated 22-5-1958 sent 
to the respondent in terms of cl, 28 of 
the agreement and the respondent was 
further told that the supply according . 
comple 

through other sources at his cost, The 
respondent without losing much time fl- 
ed a suit for perpetual injunction on 
31-5-1958 against the appellants and 
others in the court of Sub-Judge, Jammu, 
restraining them from carrying out the 
work either departmetally or through 
other agency and further directing them 
to accept the supplies from the respon~ 
dent in terms of the agreement. The de= 
fendants, it appears, made an application 
under S, 34 of the Arbitration Act for 


-staying the proceedings in the suit in 


terms of cl. 36 of the agrement - which 


made provision for arbitration, The court 


trying the suit vide its order dated 16-8~ 
1958 stayed the suit and allowed the 
parties to refer their disputes to an arbi- 
trator, Thereafter, the disputes were re- 
ferred to the. sole arbitration of one 
M. L, Baheja, who entered upon the re~ 
ference and ultimately made his award 
on 19-4-1963. The award favoured , the 
appellants. Consequently an- application 
to make the same a rule of the court 
was moved by the appellants’ in the 
High Court. A learned Single Judge of 
this Court (J. N. Bhat J.), who heard the 
application as well as the objections te 
the award filed by the respondent, even-' 
tually set aside the award on 29-3-1966.’ 
The appellants challenged the order of 
the learned Single Judge in a Letters: 
Patent appeal but without any success 
and the appeal was dismissed by a Divi-~ 
sion Bench of this Court on 9-5-1968. 


2 The present suit was brought by — 
the respondent on the plea that the ap- 
pellants had no right. to vary the terms 
of the contract unilaterally and cancel 
the same on the failure of the respon- 
dent to agree to the terms proposed by 
them as the contract was not a lump 
sum contract within the meaning of 


‘el. 5 of the agreement, He also alleged 


that he was always ready to make the’ 
supplies in accordance with the terms’ 
of the contract and ‘the. work orders 
issued thereunder from time-to time but 


ys . the department did not accept'the sup“ 
_ plies. The respondent 
. number. of facts and, circumstances -plead~ 


irelying upon a- 


E Te ~and, 
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claimed a decree for Rs: 1,05,000 against 
the appellants on account of damages: 
for breach of contract, refund of secu- 
rity deposits, payment of balance price 
of charpoys. supplied, interest on the 
amount illegally withheld by the appel- 
lants and expenses incurred by him dur- 
ing arbitration proceedings, 


3. The appellants resisted the 8 
mainly on the ground that cancellation 
of the contract under cl. 28 of the 
agreement was fully justified as the res- 
pondent had failed to make the supplies. 
in time It was further pleaded that the 
suit was barred under the provisions of 
O. 2, R. 2 C.P.C. besides the same be- 
ing barred by limitation, The appellants 
also denied that the respondent had ever 
offered to supply charpoys which the 
appellants refused to accept. It may also 
be mentioned that before filing the writ- 
ten statement, the appellants moved an 
application on 2-9-1969 under S., 34 of 
the Arbitration Act, which was dismi . 
by the leared Single Judge trying the 


_ guit, An appeal was then taken by the 


appellants against the said order to a 
Division Bench of this Court but later 
on the appellants decided not to press 
the same with the result that the appeal 
was dismissed by the Court on 29-3-1974. 


4. A number of issues covering the 
controversy between the parties were 
raised by the court. The parties joined 
the issues and led evidence in support 
of their respective cases, The learned. 
Single Judge who tried the suit eventu- 
ally passed a decree in the amount of 
Rs.. 91,727 only with proportionate costs. 
in favour of the respondent against the 
appellants holding: a 


(i) that the suit was not barred under 
O. 2, R. 2, C.P.C., 

(ti) that the suit was not barred by 
limitation; p 

(iii) that the controversy raised in the 
suit was not covered by any arbitration. 
clause; es , 

(iv) that, the cancellation of the con~ 
tract was illegal and unjustified; , 

(v) that the respondent was entitled 
to claim a sum of Rs, 49,576 as compen~ 
sation for the charpoys. yet to be deli- 
vered by him according to the profit he 
would have earend in the event of deli- 
very being complete; i3 e 

(vi) that the respondent was . entitled 
to refund of his security deposit amount-: 
ing to Rs, 10,000. . .., . 


(vii) that the respondent was entitled ` 


to ‘get a sum of Rs, 10,265: on account of 


suit 


balance price of the charpoys _ supplied 


him; 
(viii) that the respondent was entitled 
to get a sum of Rs. 21,886 on account of 
interest; and 
-(ix) that the respondent was not en- 
titled to get the costs of arbitration pro- 


ceedings, 

5. At the very outset, it may be 
pointed out that Mr. Malhotra frankly 
conceded that a sum of Rs, 10,000 is 
lying with the appellants on account of 
security deposits made by the respon- 
dent. He has also admitted the fact that 
out of a total number of 14439 charpoys 
to be supplied by him, the respondent 
supplied 2045 charpoys and a balanee of 
Rs, 10,265 still remains to be paid to 
him on account of the price of the char- 
poys so supplied. He has, however, as- 
sailed the judgment of the learned 
Single Judge on the grounds: 

(i) that the cancellation of the con- 
tract was fully justified because the res- 
pondent had failed to make the supplies 
within the stipulated: .time; 

_ (ii) that the margin of profit could 
not be made the basis for awarding 
compensation for the alleged breach of 
contract; l ; 

(iii) that the suit was not maintainable 
in view of CL 36 of the agreement; ` 

(iv) that the suit was barred under 
the provisions of 0.2 R. 2 C.P.C; | 

(v) that the suit was. barred by limi- 
tation; and l 

(vi) that the respondent was not en- 
titled to. any interest which in -any case 
was exorbitant. l 


6. There. can be no manner of doubt 
that Ci. 28 of the agreement (LA.F.W.- 
1815-Z) empowered the Accepting Officer 
to cancel the contract in case the res- 
pondent-contractor failed to make sup- 
plies. Two questions which therefore, , 
fall for determination are:- 

(i) did the respondent fail to make 
supplies within reasonable time? and . 

(ii) was the contract actually cancel- 
led on that account? 
The respondent’s case is that the supplies 
could not be completed within the sti- 
pulated period because the Army autho- 
rities declined to accept the same and 
not because he was unable to make the 
supplies in time. He had at évery rele- 
vant time adequate stock of charpoys 
with him but the Army authorities deli- 
berately avoided to pass the same for 


taking delivery, This part of the’ res- 


pondent’s statement also. finds support. 
from‘ the statement of P, W. R,.C. Ku- 
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mar who has deposed that in the year 
1956-57 he used to visit the workshop 
of the respondent which was situated 
quite near to the MES office where the 
witness was then posted and found huge 
stock of charpoys fitted with mosquito 
net-frames lying there, To this extent 
the respondent’s case stands unrebutted 
as the lone witness, namely R. N. 
Khanna examined by the appellants has 
expressed his inability to say as to whe- 
ther or not stock of charpoys was lying 
with the respondent at the relevant time. 
It surely cannot stand to reason that 
the respondent would have refused to 
supply charpoys within time even as 
they were ready for delivery. Assuming 
‘that the respondent had failed to make 
supplies within the stipulated period, 
nevertheless, the appellant could not 
take any benefit of this breach and can- 
cel the contract as late as.on 22-5-1958. 
According to D. W. R. N. Khanna the 
respondent had to supply 1882 charpoys 
till 8-3-1957 according to the first work 
order, 4817 charpoys till’ 30-6-1957 ac- 
‘cording to the second work order, 3870 
charpoys till 30-9-1957 according to the 
third work order and 3870 charpoys ‘till 
31-12-1957 according to the fourth work 
order. He on the other hand, according 
to this witness, supplied. only 2045 char- 
poys till 31-10-1957 against the first and 
the second work orders. Obviously there~ 
fore, when the authorities accepted de- 
_ livery of charpoys as late as on 31/10/ 

1957, the respondent on their own show~ 
ing had already committed breaches of 
at least the second and ‘the third work 
order. The respondent ought to have 
supplied till then 10569 charpoys;. the 
last’ date of the third work order expir~ 
ing on 30-9-1957. It is equally interest~ 
ing to find that before that Le. on 21-10- 
57 the Engineer-in-charge, 969 Works 
Section had ordered suspension of work 
in respect of the second, third and fourth 
work order with effect from 19-10-1957 
under Cl, 6 of the agreement, It was, 


therefore, too late in the day to cancel- 


the contract on 22-5-1958 on the ground 
that the respondent had failed to make 
supplies with’ due diligence. The autho- 
rities could and ought to have exercis- 
ed this option, the moment the respon- 
dent had committed breach of the 
second work order, They could not be 
permitted to exercise both. these options 
of accepting the supplies in contraven~ 
tion of the..second and third work order 
and cancelling the contract because of 


the said contravention, They could have 





A.L B, 


exercised: only one of the two options. 
The conduct of the authorities in accept 
ing the delayed short supplies in respect 
of the second work order till 31-10-1957 
when there had been a total breach of 
the third work order, had unmistakably 
signified their acquiescence in the conti- 
nuance of the contract and therefore, 
could not put an end to it on 22-5-1958 
when they had themselves kept the 
work suspended between 19-10-1957 and 
22-5-1958. (See S. 39 of the Contract. 
Act), The answer to the first question 
must be therefore, in the negative. 


T. Turning now to the second question, 
it may be noticed that the reason given 
by the respondent for refusal on the part 
of the authorities to take the delivery 
of charpoys is that charpoys with mos- 
quito net-frames did not fit in the bun- 
kers as such they wanted charpoys with- 
out such frames and that too at their 
own rate. The respondent having ques- 
tioned their right to make any deviation 
in the design and rate of the charpoys, 
and also having failed to oblige them 
by accepting their offer, the authorities, 
according to the respondent, canceled 
the contract, There is ample proof on the 
file to support this version. Reference in 
this connection may be made to letters 
at 4-10-1957, 21-3-1958 and 27-8-1958 writ 
ten by the Army authorities to the re~ 
spondent, Surprisingly enough in none 
of these letters any grievance was made 
by the authorities that the respondent 
had failed to make supplies with due 
diligence. On the other had the respon- 
dent was being asked every time whe- 
ther he was prepared to accept the 
change in design and reduction in the 
rate of' charpoys as suggested by the 
authorities, As would transpire from 
the last letter in the series which ap- 
pears to have been written’ on 27-8-58 
ie. long after the contract had been 
cancelled, willingness to accept charpoys 
from the respondént was expressed by 
the authorities provided he agreed’ to 
supply the garhe - without mosquito net 
frames and also at a’ reduced rate sug- 
gested by them, This. clearly shows that. 
absence of due diligence in making sup- 
plies on the part of the respondent was 
not indeed the reason for cancellation of 
the contract but the reason was‘ the re- 
fusal on the part of the respondent. to 
accept the proposed deviation in the de- 
sign and rate of charpoys. Not to speak 
of this correspondence even DW R. N. 
Khanna has submitted in his statement 
that the root cause of the differences bes 
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tween the parties which culminated into 
cancellation of the contract was the 
change in design and rate of charpoys 
made unilaterally by the Army authori- 
ties, Answer to the second question too 
must be in the negative. 


8. The Army authorities in the ab- 
sence of any covenant in the agreement 
to that effect, undoubtedly, - could not 
make any such deviation unilaterally, as 
it would tantamount to substituting a 
new contract for the old one without 


the consent of the other party, Clause 5, 


of the agreement could not come to their 
rescue as this clause applied to only 
lump: sum contracts, whereas the con- 
tract in question was not a lump sum 
contract but. only a rate contract. The 
conclusion therefore, becomes inescapable 
that the cancellation of the contract by 
the Army authorities was wholly illegal 
and without any justification, 

Under S. 73 of the Contract Act where 
the buyer commits breach of contract 
by refusing to accept goods offered to 
him by the seller, the measure of com~ 
pensation is. the difference between the 
contract price and the actual price of 
the goods. This is amply borne out 
from the language of the section as well 
as from illustration (dy appended to it. 
Failure to earn expected profit by the 
seller out-of the bargain would be cover- 
ed by the expression “any loss or dam- 
age caused to him thereby” used in Sec- 
tion 73 (Also see Cohen v. Cassim Nana 
(1875) ILR 1 Cal 264), In the present 
case the respondent has claimed a sum 
of Rs, 49,576/- on account. of the profit 
which according to him he would have 
earned by supplying 12394 more char- 
poys which still remained to be suppli- 
ed out of the total number of 14439 
charpoys in terms of the contract; ` he 


having’ supplied only 2045 charpoys. He. 


has stated that: keeping’ in view the con- 
tract price and the actual cost thereof, 
he would have earned a profit of Rs, 5/- 
per charpoy. His statement is fully cor- 
roboated by the statement of PW S. N. 
Raina a consulting Engineer and corro- 
borated to some extent by the state, 
ment of PW R, €C. Kumar. Whereas ac- 
cording to PW S. N. Raina one. such 
charpoy in those days would have cost 
Rs. 13.92, PW R. C, Kumar has put its 
cost at Rs, 15/~. In any case, therefore, 
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rebuttal to this evidence from other 
side, The respondent is therefore, clear- 
ly entitled to this sum. - 


9. Elaborating his third ground, Mr. 
Malhotra has contended that with the 
cancellation of the contract, the arbitra- 
tion clause (No, 36) in it did not auto- 
matically perish and unless the refer- 
ence to arbitrator was also superseded 
in terms of S. 19 of the Arbitration Act, 
mere setting aside of the award made 
by the arbitrator M. L. Raheja did not 
render the arbitration clause inoperative, 
as such the present suit was not main- 
tainable as long as the arbitration clause 
survived. The Division Bench which de- 
cided the appeal, argued the learned 
counsel, did not favour the view taken 


_by the learned single Judge that the 


arbitration clause died with the cancel- 
lation of the contract, but upheld the 
Judgment of the learned single Judge on 
other grounds, Sec, 19 of the Arbitration 
Act no doubt gives discretion to the 
court to supersede or not to supersede 
the reference and unless the court also 
supersedes the reference, mere _ settin 
aside of the award by it cannot render 
the arbitration clause non est and take 
away the remedy of the affected party 
to refer the dispute to the same or other 
arbitrator, It is equally well settled 
that an agreement to refer a dispute to 
an arbitrator does not ipso facto take 
away the jurisdiction of the court to en- 
tertain a suit relating to the same dis- 
pute. Where, therefore, a suit is brought 
during the subsistence of an arbitration 
agreement, the defendant can only ap- 
ply under S, 34 of the Arbitration Act 
to the court to stay the suit. Here again 
the court has a discretion whether or 
not to stay the suit and if it finds that 
the defendant was not. willing either be- 
fore the commencement of the suit or 
during its pendency to do all things 
necessary to the proper conduct of the 
arbitration it shall decline to stay the 
suit. In this case, the appellant had 
made. an application under S, 34 of the 
Arbitration Act for staying the proceed- 
ings in the suit which was rejected by 
the learned single Judge on 11-6-1971. 
An appeal was taken by the appellant 
to a Division Bench of this Court. Dur- 
ing the pendency of the appeal Mr. V.S. 
Malhotra counsel for the appellants 
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the light of this statement, I have re- 
ceived a letter fram the Department in- 
structing me to make this statement.” 
Statement to the same effect was also 
made by one P. D, Bhatia an employee 
of the appellants. It was in this back- 
ground that the appeal was dismissed by 
the Court on 29-3-1974 with the follow- 
ing observations : 

“In view of the statements of M/s. 
P. D. Bhatia Assistant Surveyor Works 
and V, S, Malhotra Advocate for the 
Union of India recorded today, the ap- 
peal need not be decided on merits and 
the same is dismissed as not pressed. 
The trial Court shall proceed with the 
suit and dispose it of according to law.” 
This conduct of the appellants unmis- 
takably shows that they were not any 
more willing to take the dispute to the 
anvil of the arbitrator. They had every 
right to abandon the remedy of arbitra- 
tion even if they had opted for the same 
at an earlier stage, Simply because the 
verdict of the court went against them, 
the appellants could not be permitted to 
retrace steps and contend that the mat- 
ter had to be decided by the arbitrator 
alone, The learned single Judge was 
therefore, perfectly justified in proceed- 
ing with the trial of the suit till its lo- 
gical conclusion, In this view of. the 
matter whether or not the Division 
Bench upheld the finding of the learned 
single Judge superseding the reference 
on one ground or the other would be 
wholly inconsequential, 


10. So far as the applicability of O. 2 
R. 2, C.P.C. is concerned, it cannot be 
gainsaid that where a person is entitled 
to more than one relief in respect of 
the same cause of action, he must sue 
for all those reliefs and if he omits to 
sue for any one or more of such reliefs, 
except with the leave of the Court, his 
subsequent suit for the same would be 
barred, Mr. Malhotra’s contention is 
that cause of action in the earlier suit 
and the present suit was the same, 
namely, cancellation of the contract, 
therefore, argued the learned counsel, 
the respondent ought to have included 
in. his earlier suit all the reliefs claimed 
by him in the present suit. Having fail- 
ed to do so, his present suit was barred 
under the provisions of O: 2 R. 2 (3), 
C.P.C. and the learned single Judge was 
‘not right in holding that- causes of ac- 
tion in the two suits were different. 


11. Mr, Gupta appearing for. the res- 
pondent has on the other hand contend- 
ed that’ causes of action in the two suits 

omy 
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were quite different even though they 
emanated from the single act of can- 
cellation of the contract, as such, the 
mischief of O, 2 R. 2 C.P.C. could not 
be attracted, for to apply this provision . 
cause of action in both the suits ghould 
a ra igs and indivisible, Two 
questions whic erefore, fall f 
termination are; i , ra ie 
i Was the cause of action in both the. 
suits the same? 


ii, What is the real connotation of the 
term “relief” employed in sub-rule (3)? 


12, The expression ‘cause of action” 
had not been defined in the Civil P. C. 
but it is generally understood to mean: 
“every fact which it would be necessary 
for the plaintiff to prove, if “traversed 
in order to support his right to the: 
judgment of the court. It does not com- 
prise every piece of evidence which is 
necessary. to prove each fact but every 
fact which is necessary to be proved.” 
(See Cooks v. Gill (1873) 8 CP 107). 
Cause of action is to be distinguished 
from the relief or reliefs which flow 
from it, Whereas a cause of action is the 
coming into existence of a fact or a 
bundle of facts taken: together, reliefs 
fiowing from it are merely its legal ofi- 
shoots. Cause of action will not cease to 
be a single and indivisible one simply 
because two or more reliefs flow from 
it, The case would be of course, diffe- 
rent where different reliefs arise out of 
different facts or sets of facts even 
though all such facts constitute a single 
transaction. There can be no manner of 
doubt that but for the cancellation of 
the contract, the respondent would have 
no cause to file either: of the suits. If 
was on the other hand the factum. of 
unauthorised cancellation of the contract 
alone which gave him two options under 
law, i e, either to question the validity 
of the cancellation of the contract and 
compel the appellants to perform the 
same as it originally stood, or to accept 
the cancellation and claim damages aris- 
ing out of its breach, The reliefs claim- 
ed by the respondent either in the ear- 
lier ‘suit or in the present suit were 
therefore, only the legal off-shoots of 
the factum of unauthorised cancellation 
of the contract. Clearly, therefore, it 
was the single act of cancellation of the 
contract, to be proved by the same evi- 
dence in both the cases, which gave 
cause to the respondent to bring two dif- 
ferent ‘suits, no matter that different evi- 
dence was required to substantiate dif- 
ferent claims in these suits,. In. thes¢ 
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circumstances, therefore, it is nat possi- 
ble to subscribe to. the view taken by 
the learned single Judge. that causes of 
action in the two suits were different. 
The cause of action in both the suits 
was undoubtedly the same. 

13. Turning now to the other- ques- 
tion, the term “relief” as understood by 
sub-r, (3) means a relief which a plain- 
tiff could have claimed in addition to 
-|the relief claimed by him in his earlier 
suit and which the court could have 
granted him along with the relief origi- 
nally sprayed for. It certainly cannot 
mean and include a relief which a 
plaintiff could have claimed only as an 
alternative to the relief originally claim- 
ed and which the court could have 
granted only in the alternative and not 
in addition to the one originally prayed 
for, In Shripad v. Sidram, AIR 1951 
Bom 167, the plaintiff had earlier sued 
for possession of the mortgaged pro- 
perty but his suit was dismissed on the 
ground that he had not paid full mort- 
gage money to the mortgagor. There- 
after he brought another suit for 
recovery of mortgage money ac- 
tually paid by him through sale 
of the mortgaged property, The mort- 
gage deed gave him a right to 
either sue for possession of the mort- 
gaged property or to sue for recovery of 
mortgage money in case the mortgagor 
failed to pay the mortgage money with- 
in a period of three years from the 
date of mortgage. It was. proved that 
the mortgagor had failed to pay the 
mortgage money within the stipulated 
period, An objection was taken by the 
defendant in the later suit that as the 
relief of recovery of mortgage money 
could have been claimed by the plain- 
tiff in the altenative in his earlier suit, 
his subsequent suit for the same was 
barred under O. 2 R, 2, C.P.C. The Court 
repelled the contention of the defen- 
dant and observed (at p. 168) :— 


“Now looking at the plain wording of 
O. 2 R. 2 sub-r, (3), it seems to us that 
the proper construction to be placed on 
that sub-rule is that a person entitled 
to more that one relief in respect of 
the same cause of action must sue for 
‘all or any of such reliefs; but if under 
an instrument under which he claims he 
can only sue for one ef two or more al- 
ternative reliefs, then bar under O. 2, 
R. 2 does not apply.-. It is not the mere 
existence of more than one relief only 
` that brings the bar -under O. 2 R, 2 into 
‘operation, If.he is entitled to more than 
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one cumulative reliefs, but sues for: only 
some of those reliefs and does not choose 


‘to sue for the remaining reliefs, then 


-his right to sue for the latter reliefs is 
barred under O. 2, R. 2, If on the other 
hand he is entitled to only one relief out 
of several alternative reliefs and he 
sues for one of them, his remedy to sue 
for other alternative reliefs is not 
barred, for he cannot be said to have 
been entitled to more than one relief.” 
Following Shripad’s case (supra) a simi- 
lar view was taken by the Madras High 
Court in Rangasami Goundan v, K. R. 
Rangai Goundar, AIR 1955 Mad 545. 


14. Applying this test to the facts of 
the present case, it cannot be controvert- 
ed that the respondent could have nei- 
ther claimed in his earlier suit, in addi- 
tion to the reliefs claimed therein, the 
relief now claimed by him, nor could 
have the court granted him these re- 
liefs in addition to the reliefs claimed by 
him in the earlier suit. The relief claim- 
ed in the earlier suit was in essence th 
relief of specific performance of the 
contract on the ground that the contract 
subsisted; its cancellation by the appel- 
lants being unauthorised, The reli 
claimed in the present suit on the other 
hand proceeded on the basis that the 
contract stood cancelled even though un- 
authorisedly. How could then the Court 
grant in the earlier suit, in addition to 
the reliefs claimed therein, the relief 
Claimed in the present suit, save by 
giving at one and the same time two in- 
consistent findings; one that the contract 
between the parties subsisted; and, other 
that the same did not subsist. The reliefs 
Claimed in the two suits were mutually| ` 
exclusive and could have been as such 
claimed only in the alternative. This be- 
ing the position, the present suit could 
not be said to be barred under the pro- 
visions of O 2 R. 2 C.P.C. The autho- 
rities relied upon by Mr. Malhotra viz 
Shankar Sitaram v, Balkrishan Sitaram 
AIR 1954 SC 352, Haridas Mondal v. 
Anant Nath Mittra, AIR 1961 SC 1419 
and Union of India v. P, V, Jagannath 
Rao, AIR 1968 Madh Pra 204 are clearly 
distinguishable as in all these cases the 
plaintiff had omitted to sue for the re- 
lief which he could have claimed in ad- 
dition to the relief already claimed by 
him in the earlier suit. 


15. The contract in question is. ad- 
mittedly -in writing and not registered. 


The period of limitation provided for a 


suit for compensation arising out of a 


. breach of such a contract is three years, 
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the terminus a quo being the date of 
the breach, Art. 86 of the Limitation 
Act would undoubtedly apply to such a 
case, ` The breach in this case took place 
on 22-5-1958 when the contract was il- 
legally cancelled, Soon after its cancel- 
lation i e. on 31-5-1958, the respondent 
brought the earlier suit for injunction 
and specific performance of the contract 
which was eventually stayed by the 
court under S, 34 of the Arbitration Act 
and the disputes referred to the arbitra- 
tor vide its order dated 16-8-58. From 
that day onwards the parties hotly con- 
tested the proceedings both before the 
Arbitrator and the Court till the Divi- 
sion Bench dismissed on 9-5-1968 the ap- 
pellants’ appeal preferred by them 
against the order of the learned single 
Judge setting aside the award. If the 
period between 31-5-1958 and 9-5-1968 is 
excluded in computing the three years 
period of limitation provided under Arti- 
cle 86, then on 9-5-1968 a period of 
three years, less by only eight days, ie 
the days which the respondent lost be- 
tween 22-5-1958 when the limitation 
started, and 31-5-1958 when the earlier 
suit was brought, was still there for fil- 
ing the present suit, The present suit 
was brought on 19-5-1969 ie, after 
wasting a further period of only one 
year and ten days, which means the 
suit was brought within time provided 
the time between 31-5-1958 and 9-5-1968 
could be excluded. 


16. It cannot be denied that the ear 


lier suit was brought by the respondent 
with due diligence, i e., after losing only 
eight days,.and the same was also in 
good faith, it being already held that 
the cancellation of the contract was un- 
warranted, , Furthermore, it cannot be 
disputed, that the court had to stay the 
proceedings on 16-8-1958 because the 
disputes had to be referred to an arbi- 
_{trator at the option of the appellants, 
which was a ground akin to the ground 
of absence of jurisdiction, . All the con- 
ditions laid down in sub-s, (1) of 8. 14 
of the Limitation Act thus stood satis- 
fied and the period- between 31-5-1958 
and 16-8-1958 had to be excluded, Like- 
wise under sub-sec. (5) of S. 37 of the 
Arbitration Act, where an award is 
eventually set aside by the court, the 
period between the commencement of 
arbitration proceedings till the award is 
set aside by the court has to be exclud- 
ed-in computing the period of limitation 
provided for any proceedings with res- 
pect to the dispute referred; This may 
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be in the form of a suit or even arbi- 
tration, Furthermore, the court setting 
aside the award means not only the . 
court of first instance but includes even 
a-court of appeal or revision. As already 
mentioned, the arbitration proceedings 
commenced on 16-8-58 and lasted till 
9-5-1968, therefore, the entire period be- 
tween 16-8-1958 to 9-5-1968 had also to 
be excluded. It therefore, follows that 
the present suit was brought well with- 
in time. A j 


17. Finally, Mr, Malhotra has argued 
that there being no evidence of amagree-’ 
ment or usage to pay interest, the . 


learsed single Judge was not justified 


in awarding the same which otherwise 
too was excessive, Interest . may be 
awarded under any of the following cir- 
cumstances: z 

(i) Where there is an agreement to 
pay interest; . 

(ii) Where there is an usage to pay 
interest; 

(iii) Where there is any law making 
specific provision for interest, and l 

(iv) Where the course of dealings be- 
tween the parties justifies payment of 
interest by way of damages on equit- 
able grounds. ii 


` True, there was neither an agreement 


to pay interest, nor was there any usage 
under which it coud be claimed, 
nor was there any law which made a 
specific provision for awarding interest 
in such. cases; nevertheless, interest in 
the circumstances of this case could be 
granted in favour of the respondent by 
way of damages on equitable grounds. 
As already found, the appellants had no 
right to cancel the contract, and. conse- 
quéntly no right to forfeit the security 
deposits and the balance price of the 
charpoys supplied, which indeed belong- 
ed to the respondent and which he also. 
became entitled to receive as soon as 
the contract was cancelled. The appel- 
lants without any justification deprived 
the respondent of the ‘use of his own 
money and thereby wrongfully withheld 
the same to his detriment, This natural- 
ly resulted in a loss to the respondent 
for which he had every right in equity 
to be compensated at the cost of the 
appellants, The total period, as correct- 
ly found by the learned single Judge 
was eighteen years during which the 
respondent's money was wrongfully witb- 


‘held by the appellants, Interest for this 


period has been awarded at the rate of 
6% per annum, which by any ‘standard 
cannot be said to’ be unreasonable, No 





1978 


fault can therefore, be found with the 
judgment of the learned single Judge on 
this score as well. - 

18. None of the grounds taken by 
Mr. Malhotra having succeeded, the ap~ 
‘peal fails, which is accordingly dismiss- 
ed with costs, 
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Subash Chander and others, Appellants 
v. Mst. Shakuntala Devi and others, Res- 
pondents, 
Second Appeal No, 62 of 1973, D/- 
6-4-1978.* 


J. & K. Code of Civil Procedure (10 of 


1977) (1920 A, D.), O. 22, Rr. 4, 5 — Death 
of defendant — Failure to substitute 
some of the legal representatives — Suit 
does not abate, 


Where in an application for substitu- 
tion of the legal representatives. of 
, the deceased an. exception is taken 
to the representatives sought to be 
brought on record by the adverse party 
and it joins issues with the plaintiff 
either by contending that the list is not 
. exhaustive or a particular person is not 
the legal representative of the deceased 
and that there are other persons whose 
names are omitted by the plaintiff in 
that case the court has to make an en- 
quiry under R. 5 and if the court finds 
that certain person not included in the 
list in respect of whom there is a dis- 
pute, is the legal representative of the 
deceased it shall proceed to substitute 
him accordingly but shall not dismiss the 
suit as abated on that ground, AIR 1945 
Oudh 196, Rel, on, (Paras 6, 8) 
Cases Referred: Chronological Paras 
AIR 1945 Oudh 196 6 

R. P. Sethi, for Appellants; C. L. Kot- 
wal, for Respondents. 


JUDGMENT:— This is the plaintiffs’ 
second appeal against the judgment and 
decree of the District Judge, Badarwah 
dated 11-8-1973, dismissing the appeal of 
the appellants against the order of abate- 
ment of the suit dated 21-6-1972 passed 
by the Sub-Judge, Badarwah, 

2. Briefly speaking the facts of the 
case are that in a suit for declaration 
brought by the plaintiffs against Phulla 


*(Against order of Dist, J., _Badarwah, 
D/- 11-8-1973.} 
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Ram and others, defendant No. 1 Phula 
Ram died during the progress of the 
trial of the case. It is alleged that he 
died in the month of Chet 2023 Bikrami. 
An application under O, 22, R. 4 of the 
Code. of .Civil Procedure was made by 
the plaintiffs in which they averred that 
they were the sole legal heirs of Phulla 
Ram deceased as the said defendant had 
died issueless; This application was made 
in June 1967, The application was re- 
sisted by the defendants on the ground 
that Phulla Ram was survived by one 
Mst, Thakri, his widow, with whom he 
had contracted marriage, The plaintiffs 
denied this fact, The Court, thereupon, 
embarked upon an enquiry as envisaged 
under Rule 5 of Order 22 of the C.P.C. 
After a protracted enquiry the trial 
court found that Mst. Thakri was the 
widow of the deceased and was, there- 
fore, a legal heir to be substituted in 
place of Phulla Ram, But as the plain- 
tiffs had failed to bring her on record in 
time, therefore, in the view of the trial 
court, the suit had abated which was 
consequently dismissed, On appeal the 
Badarwah up- 
held the judgment of the trial Court and 
dismissed the appeal of the appellants. 


3. I have heard tbe learned counsel 
for the parties, ” | 


4. On the question of fact, it is not 
seriously disputed by the learned coun- 
sel for the appellants that Mst. Thakri 
was - the legally wedded wife of 
Phulla Ram. He has, however, canvassed 
the proposition that the suit could not 
have been dismissed in consequence of 
abatement inasmuch as the plaintiffs had 


‘made a distinct application under O, 22, 


Rule 4 of the Civil Procedure Code with- 
in time. Even assuming that the plain- 
tiffs had failed to give the names of the 
legal representatives of the deceased,. 
that would not have justified the court to 
order the dismissal of the suit on this 
ground, 


5. Shri C. L, Kotwal jeamned counsel 
appearing for the respondent has, con- 
tended that Mst. Thakri was the only 
legal representative of the ,deceased 
Phulla Ram and as the plaintiffs had 
failed to bring on record Mst. Thakri in 
time, therefore, the only consequence 
was that the suit had abated in terms of 
Order 22, Rule 4, sub-clause (3) C.P.C. 


6. I am afraid the contention of the 
learned counsel for the defendants is not 
well founded. What a plaintiff is requir- 


- ed to do in terms of Order 22, Rule 4) 
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is that he has to make an application for 
substitution ‘if the | right to sue survives 
against the d defendant. In the 
application he is required to give the 
list of the legal: ‘representatives ‘of the 
said deceased who are to be substituted in 
‘Iplace of the deveased, If, however, an 
exception is taken to the representatives 
sought to be brought on record by 
the adverse party and it joins issues with 
the plaintiff either by contending - that 
the list is not exhaustive or a particular 
person is not the legal representative of 
the deceased and that there are other 
persons whose names are omitted by the 
plaintiff, then in that case the court has 
to make an enquity under R. 5, which 
provides that when a question arises as 
to whether any person is. or is not the 
legal representative of the deceased 
plaintiff or the deceased-defendant, such 
question shall be determined by the court, 
In the instant case, it is noticed that the 
character of Mest, Thakri to be the legal 
heir of the deceased was the bone of.con- 
tention between the parties, The defen- 


dants averred that Mst. Thakri was the ` 


legal heir of the deceased whereas this 
was denied by the plaintiffs as they as- 
serted that Mst, Thakri was not the 
legally wedded wife of the deceased. The 
trial court, however, on enquiry found 
that Mst. Thakri was the widow of the 
deceased and, therefore, being the legal 
heir of Phulla’ Ram, should have been 
substituted in ‘his place. But while doing 
so, it dismissed the suit as having abated. 
This procedure adopted by the learned 
J fudge was wholly unwarranted, This 
‘would not have justified the trial court 
as also the appellate court to dismiss the 
suit, Both the courts below have, there- 
fore, taken erroneous view of the law on 
the subject, In AIR 1945 Oudh 196, a 
Division Bench of the Court observed 
that where an application for bringing 
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the legal representatives.of the deceased] 


respondent was made within ‘the period, 


‘prescribed, the mere fact that the list ; 


in the application was not exhaustive 
would not operate to abate the proceed- 
ings against the deceased-respondent. If 
the appellant brings on record within’ 
limitation those persons whom he consi- 
ders to be the legal representatives of 
the deceased-respondent, the estate - of 
the deceased would be sufficiently repre« 
sented and any decree passed would be} 
effective to the extent of the property 
of the -deceased and will be binding on 
the legal ee not brought on 


of the legal representatives _ mentioned || | 


‘record, 


the plaintiffs they were the legal repre- 
sentatives of the deceased and they did: 
not admit Mst, Thakri as such, But! 
when the other side objected and point~ 
ed out to the court that Mst. Thakri was’ 
the widow of the deceased and was the’: 
only representative of the deceased tha 
court naturally embarked upon an ` en= 
quiry. and decided the question under 
Rule 6, I, therefore, fail to see how the 
suit could be. said to, shave abated, 


7. As observed above, according 2 


8. The result is that the. appeal 4 
allowed, the judgment and the decrees 
of the courts below are hereby set aside/p 
and the case is sent back:to the trial 
court with the direction ‘that it willi 
bring on record Mst. Thakri as the legal 


representative of the. deceased Phulla 


Ram and will proceed with the trial ofl) 
the case from the stage it had left, Par-|t 
ties are directed to appear before thet, 
trial court on May 19,. 1978. 4 

Appeal allowed. | 


Prratanennneeerinonaonnanih 


END 


